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In accordance with 43 C.F.R. §§ 4.450-2 and 3120.1-3 , Biodiversity Conservation 
Alliance, Natural Resources Defense Council , Center for Native Ecosystems, and Western 
Watersheds Project protest certain parcels being offered at the Bureau of Land Management's 
(BLM) November 2010 competitive oil and gas lease sale. 

This protest is based on five areas of concern: (A) protections for greater sage-grouse 
and the species ' habitat, (B) protections for big game crucial ranges and migration corridors, and 
(C) protection of lands with ongoing plan amendments or other leasing deci sions pending. 

We appreciate the BLM ' s implementation of the 2010 lease reforms in thi s process. 
Unfortunately, due to difficulties in receiving notification on the comment period for the May 
2011 Lease EA, we were unable to comment in a timely fashion. Our request for an extension of 
time to comment is denied. and in the State Director" s denial, we were informed that we would 
get the opportunity to submit our concerns in Protest form when the time arrived. We therefore 
submit this Protest of proposed leases to be offered in the May 20 II lease sale. 

This Protest incorporates by reference all Exhibits provided to BLM wi th the protest of 
the October 2008 lease sale by Biodiversity Conservation All iance. et al. As BLM is already in 
possession of these documents, we have not attached them hereto. 



I. T I-IE PARTIES 

Biodivcr sity C onsen'a tion Allia nce ("BCA") is a non-profit conservati on group with 
hundn:ds o r members in Wyoming and o ther states. BCA is dedi cated to protecting Wyomi ng' s 
wild lire and wil d places, pal1i cularl y on public lands. BCA' s members li ve in all of the Field 
O ffi ce areas whe re lease parcels would be offered in the May 20 I 0 lease sal e. Members of RCA 
utili ze land and water resources within and near these areas Il)r hi king. fis hing. campi ng, 
recreati ona l. sc ientifi c stud y, photography, and aesthetic uses. IleA and its membcrs arc 
acti vel y involved in BLM oil and gas activities in this region and part icipa te in a ll National 
Env ironmental Poli cy Act (NEPA) stages of BLM oil and gas proj ects by submi tting coml11en ts 
and attending public meetings. BCA has a long record of advocating ror enviro nmentall y sound 
o il and gas deve lo pment in Wyoming and throughout the West. As a consequence, SCA and its 
members woul d be ad versely affected by the sal e of the lease parcels being protested here and 
they have an inte rest in this maller. 

The Na tural Resourccs n cfcn se Council ("'N RDC") is a non-pro fit environmenta l membership 
organ iz.a ti on with more th an 400,000 members throughout the United States. NRDC has had a 
longstand ing and acti vc interest in the protection of the publi c lands in Wyoming. With its 
nati onwide membership and a staff o f lawye rs, sc ienti sts. and other environmenta l spec iali sts, 
NRDC plays a lead ing role in a diverse range of land and wildl ife management and resource 
deve lopment issues. 

Western W atersheds Project (" WWP") is a non-pro fit membershi p organi zat ion ded icated to 
protecting and conserving the publi c lands and natura l reso urces of watersheds in the Amcri can 
West. WWP has over 1,200 members and work in Idaho. Wyo ming. Colorado . Utah. Montana, 
Arizona, Nevada and Ca liforni a. 

The Cente r for ative Ecosystems ("CNE") is dedicated to conserving and recoverin g nati ve 
and naturall y fun cti oning ecosystems in the Greater Southern Rockies and Plains. Its members 
va lue the clean water, fresh air, healthy communities, sources of food and medicine, and 
recreational oppol1unities prov ided by native biological divers ity. CNE passionately believes that 
a ll species and their natural communities have the right to ex ist and th ri ve. Center for Nati ve 
Ecosystems uses the best avai lable science to forward its mission through participati on in poli cy, 
admin istrative processes, legal action, pub lic outreach and organizing, and educati on. 

n. THE ISSUES 

AT RISK: WILDLIFE, OPEN SPACES, AND CLEAN AIR AND WAT ER 

Oi l and gas activities on the public lands at issue herein are quickly escalating. BLM is 
approving record numbers of large oil and gas development projects in Wyoming. The lands at 
issue here are mostly fede ral lands managed by BLM. Many of these lands provide critical 
habitat for a number of species, ranging from sage grouse, to mule deer, to severely imperiled 
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species. such as fi sh species in the Green/Colorado River Basin and Platte River Basin, and sage 
grouse on the sagebrush country. Many of the BLM lands at issue serve as quiet. serene places 
of natural beauty and solitude, and as such, they provide excellent recreational opportunities for 
hiking, birding, wildlife viewing, hunting, fishing, backpacking, and enjoyment of open spaces. 

The explosion of oil and gas development on these lands threatens all of the above 
resources, for which BLM has a mandatory duty to protect for "multiple use." Oil and gas 
development has and will lead to fragmented habitat and surface disturbances through well pad 
construction, oil and gas well rigs, increased vehicular traffic, miles of roads, pipelines and 
power lines, and noise from generators and compressor stations. All of these associated 
activities serve to disrupt habitat, destroy nesting and brooding grounds, and di sturb wildlife. 
These activities can significantly impact elk, mule deer, pronghorn antelope, and sage grouse, as 
well as many other species that live there. Many of these lands serve as crucial winter range and 
parturition areas for elk, pronghorn antelope and mule deer, as well as critical breeding and 
nesting habitat near sage grouse leks. Many rare species find some of their last secure refuges on 
these lands. 

In addition, many of these lands have been used by ranchers and farmers for generations, 
yet BLM would allow mineral development without having taken steps to fully protect the rights 
and interests of surface owners. While policies such as BLM 1M 2003-131 provides instruction 
on how protections for surface owners are to be afforded after a lease is granted, there is nothing 
which would prevent BLM from ensuring even greater protection of surface owner interests 
before leasing. That has not even been considered here. Consequently, Wyoming' s rural 
heritage and lifestyle are threatened by the sale of the lease parcels protested here. 

Protestors realize, of course, that a lease itself does not necessarily create immediate 
disturbances, but as BLM well knows, if a lease is not subject to a "No Surface Occupancy" 
(NSO) stipulation, the lessee receives contractually-enforceable surface use rights. 43 C.F.R. § 
3101.1-2. In other words, once a lease is sold, the cat is out of the bag, putting sensitive 
resources which have yet to be properly considered through site-specific NEPA analysis at risk 
of significant and potentially unacceptable harm. Because it represents an irretrievable and 
irreversible commitment of resources, the leasing stage is extremely critical. We are deeply 
concerned that the BLM has exploited the leasing stage by disparaging it as little more than a 
paper transaction when, in reality, it is an important, legally consequential event that commits 
lands to a particular use. 

In January of2010, Secretary of the Interior Ken Salazar announced that the Department 
would refonn its oil and gas leasing policy. In a chart comparing process changes resulting from 
the leasing refonns. the Department of the Interior said at the competitive oil and gas sale stage 
that "Field offices will prepare an environmental review document to evaluate existing, revised, 
and/or new stipulations." t Such site-specific environmental review should be undertaken prior to 
the Application for Permit to Drill stage, as indicated by this chart, to give the BLM the most 
infonnation before it issues a lease and has less opportunity to require modi fications or 
mitigation measures to prevent further adverse impacts to sage-grouse. The Department of 
Interior and BLM have not adhered to th.is promised leasing refonn. Deferring site-specific 
analysis to the drilling stage presents only the illusion of proper process because, unless a lease is 

1 hnp:llwww.doi.gov/documents/Leasing_Reform_ Side-by-S ide _ Comparison.pdf 
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subject to an NSO stipulation. BLM has alrcady surrendered surface use rights and thus BLM's 
ability to protcct lands and resources is hamstrung. Given this level of importance, and 
rarticulari y due to the many legal violations that will occur on the date of the sale of the parcels 
protested here, the parties are filing this Protest. 

A. THE PARCE LS IN OR ADJACENT TO CIT IZENS WILDERNESS I'ROPOSAL 
AREAS AND BLM WILDERNESS STUDY AREAS CAN OT BE OFFERED FOR SALE 
BECAUSE TO DO SO WOULD VIOLATE NEPA AND BLM INSTRUCTION 
MEMORANDUM NO. 2004-110 C HANGE I 

The partics protcst a parcel located in the Kinney Rim South Citizcn Wilderness Proposal 
areas. In 2002. Biodi versity Conservation Alliance submitted comprehensive field inventories 
for the Kinney Rim South citizens' proposed wilderness unit. 8LM has chosen to offer for sale a 
parccl that is in thi s Citizens Wilderness Proposal area. The following parcel is located within or 
adjaccnt to CWPs and/or adjacent to I3LM WS/\.s: 

Parcel Proposed Wilderness Ficld Office 
Number Area NlIme 
8 Kinney Rim South CWP Rawlins FO 

Thi s parcel will hereinaftcr be rcferred to as the Spccial Valucs Parccl. Bccausc thi s parcel lies 
in a Citizens Proposed Wildcrness area it clearly have special va lucs, such a wildness and 
remoteness characteri stics and the ecological services typical of such areas (such as greater 
biological diversity and better water quality), even if BLM does not recommend them for 
wilderness designation. Undcr Secrctarial Ordcr 3310, thc BLM committcd to re-inventory all 
BLM-managed lands for wilderness character under an inventory handbook to be promulgated in 
the next several months. The EA for thi s leasc sale does not di scuss the Kinney Rim South unit, 
although BLM is well aware that it has been rccommended by the conservation community for 
wilderness considcration. and a detailed field inventory with maps was submitted in 2002. Based 
on a review of the draft Handbook, the lands of the Kinney Rim South unit will quali fy as Lands 
with Wilderness Character, and will need to be evaluated for designation as ' Wild Lands; ' to 
offer this parcel at auction would preclude 8LM from exercising its prerogative to remove these 
lands from future oil and gas leasing under a Wild Lands designation. These parcels are inside 
citizens ' proposed wilderness (see Attachment A) and very clearly possess pristine natural 
conditions that far excecd the threshold required for wildcrness. Aerial images of the parcel in 
question show that they do not bear the marks of human impacts. The fact that BLM did not 
recommend CWP areas for wilderness designation does not change these special and unique 
wilderness values (see Figure 1). For a number of years, BLM 's official policy was that FLPMA 
did not allow the agency to designate new Wilderness Study Areas under Section 202. It is our 
understanding that this obtuse and potentially illegal interpretation of FLPMA no longer prevails 
as agency policy. We are certain BLM is well aware of these special values, as well as the WSA 
areas it has recommended for wilderness designation. 

It is notable that under the 'Lands with Wilderness Characteristics' section in the leasing 
EA, no rationale was provided in making a determination on the impacts to wilderness qualities 
outlined in this protest There is no discussion on impacts to potential wilderness in the Kinney 
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Rim parcel in the EA BCA recently received a FOIA response from the BLM seeking all records 
of phone conversations. meeting minutes and notes. letters, memoranda, emails, formal and 
informal reports and evaluations, or other documentation generated or received by BLM 
regarding the presence. absence, or qualities of wilderness character in the Kinney Rim North 
and Kinney Rim South citizens' proposed wilderness areas. In its response of September 27. 
2010, BLM provided not one single document on the Kinney Rim responsive to this FOlA 
request. Apparently, based on the results of the FOIA request and making the assumption that 
BLM has followed federal law in its FOIA response, BLM has never analyzed the wilderness 
character of this area or the potential impacts to wilderness qualities of leasing it. The leasing EA 
also does not address this issue. The Leasing EA therefore has failed to take the legally required 
'hard look' at impacts to wilderness character in the Kinney Rim parcel pursuant to NEPA. 

The wide-open spaces and undeveloped landscape of the Kinney Rim South CWP 
provide nearly unlimited opportunities for solitude. The J(jnney Rim South and Kinney Rim 
North units together comprise an important habitat connection between the Great Divide Basin 
and the high deserts of western Colorado. They are part of the Adobe Town - Vernlillion Core 
Area identified in the Heart ofthe West core-and-corridor conservation plan, and have been 
ranked highly in the irreplaceability and vulnerability analysis that has been published for this 
plan in the peer-reviewed scientific literature2 The south unit provides habitat for ferruginous 
hawks and golden eagles, as well as many other sagebrush steppe species that inhabit it. Hiking, 
horseback riding, camping, wildlife photography, hunting, bird watching, and rockhounding are 
some of the recreational activities available in this area. 

The proposal of wilderness-quality lands has not been analyzed thoroughly, and BLM has 
arrived at flawed and often internally conflicting determinations regarding the presence of 
wilderness character in these areas. Leasing these parcels without No Surface Occupancy (NSO) 
stipulations could irretrievably destroy the wilderness character of these areas. Therefore, BLM 
will violate NEP A if these lands are leased in this sale. Before leasing these parcels, BLM must 
analyze impacts to visitors' experiences, recreation values, and scenic values. See e.g. , Pennaco 
Energy, Inc. v. Department of the Interior, 377 F.3d 1147 (IO'h CiT. 2004). The regulations 
implementing NEPA provide that federal agencies shall , to the fullest extent possible, "[uJse the 
NEPA process to identify and assess the reasonable alternatives to proposed actions that will 
avoid or minimize adverse effects of these actions upon the quality of the human envirorunent." 
40 C.F.R. § 1500.2(e). Such alternatives should include reasonable alternatives to a proposed 
action that will accomplish the intended purpose, are technically and economically feasible, and 
yet have a lesser impact. Id.; Headwaters, Inc. v. BLM, 914 F.2d 1174, 1180-81 (9'h Cir. 1990); 
City of Aurora v. Hunt, 749 F. 2d 1457, 1466-67 (IO'h Cir. 1984). The purpose ofNEPA' s 
alternatives requirement is to ensure agencies do not undertake projects "without intense 
consideration of other more ecologically sound courses of action, including shelving the entire 
project, or of accomplishing the same result by entirely different means." Envnt 'I Defense Fund. 
Inc. v. u.s. Army Corps of Eng 'rs , 492 F.2d 1123, 1135 (5'h Cir. 1974); see also Or. Envll. 
Council v. Kunzman, 614 F.Supp. 657, 660 (D. Or. 1985) (stating that the alternatives that must 

, Jones, A.L. , K. Daly, E. Molvar, and J. Catlin. 2006. Conservation planning and assessment of irreplaceability and 
vulnerability of conservation sites in the 'Heart of the West' region, Middle Rockies. Journal of Conservation 
Planning 2: 34-52 , available online at 
hnp:l/www.ioumalconsplannine.org/2006 'vo lume2/bb lOb/ ii na lman lIscript . pct f. 
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be considered under NEPA are those that would "avoid or minimize" adverse environmental 

effects). 

When these CWP areas were submitted in 2002, the BLM field office in Rock Springs 
was operating under a Resource Managcment Plan which had been adopted in 1998, years prior 
to the Citi zen Wilderness Proposa ls fo r the Kinney Rim ('W I's. This RMP is quite old and the 
NEPA analysis that was conducted is even older than the plans. These plans were approved 
be/ore oil and natural gas oCthe current scale and impact was on the BLM' s radar screen. While 
there has been light oil and gas development in Wyo ming for decades, today's pace of leasi ng 
and drilling wasn't foreseen, indeed, couldn't have even been contemplated , at the time these 
management plans were developed, It is undeniable that BLM has been under intense pressure 
to lease evcry acre of public land which has any potential for future oil and gas development. 

Under the Federal Land Policy and Management Act (FLPMA) BLM was required to 
inventory all roadless areas on public lands over 5000 acres under its jurisdiction and to identify 
lands which have wilderness characterist ics as described in the Wilderness Act of 1964. 43 
U.S.c. § 1782(a). In addition, under 43 U.S .c. 1711 (a), I3LM is required to maintain an 
inventory of all public lands and their resource and other val ues, which is to be kept current so as 
to reflect changes in conditions and to identify new and emerging resource and other val ues. 
BLM has failed to comply with the mandates of 43 U.S.c. 1711 (a), in that it has failed to re
eva luate the wilderness characteristics of the Red Bulle, If oneycombs, Buffal o Creek, Cedar 
Mountain , and Lysite Mountain CWP areas. Thi s fai lure is in spite of the receipt by BLM of 
information from citizen wilderness proposals indicating that these areas do indeed have the 
wilderness characteri stics defined by the Wilderness Act and should be identified by BLM as 
Wilderness Study Areas (WSAs). 

BLM has failed to fulfill its responsibilities under FLPMA to perform a continuing 
inventory and to identify and include additional WSAs, BLM's failure to maintain current 
inventories will result in unnecessary or undue degradation ofthe public lands in the Kinney Rim 
South CWP. 

What is equally important for consideration, however, is that as a result of BLM 's failure 
to maintain current inventories the agency does not have current and accurate information about 
the wilderness qualities of these parcels, and thus BLM cannot make a determination that the 
prior NEPA analysis is adequate . Making this determination without current and accurate 
information is arbitrary and capricious. See The Wilderness Society v. Wisely, U.S. District 
Court for the District of Colorado, Civil Action No. 06-cv-00296-MSK-MEH, Opinion and 
Order Vacating, in Part, Agency Action, August 6, 2007; Oregon Natural Desert Association v. 
Rasmussen, U.S. District Court for the District of Oregon, CV 05-1616-AS unpubli shed Findings 
and Recommendation of the Magistrate Judge, issued April 20, 2006; approved and adopted by 
the U.S. District Court by Order entered September 6, 2006. 

Allowing oil and gas development on these parcels may preclude the proposed wilderness 
areas from ever again possessing the wilderness characteristics necessary under the Wilderness 
Act. It is imperative that these parcels be withdrawn from the lease sale until such time as BLM 
has met its legal obligation under FLPMA to re-inventory and re-evaluate these lands for 
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potential inclusion as Wilderness Study Areas. At the very least, BLM should consider a "no 
action" alternative before selling these leases. At the lease stage. the "no action" alternative is, 
of course. the option of not selling the lease. 42 U.S.C. § 4332(2)(E); 40 C.F.R. § IS02.14(d). 
Alternatively, BLM should consider an alternative whereby BLM subjects these lease parcels to 
NSO stipulations. In both situations, BLM would preserve its ability to preclude surface use of 
these parcels and thereby preserve its ability to properly account for wilderness values through 
site-specific NEPA analysis. 

1M 2004-110 Change I requires BLM to "evaluate the application of BMPs when taking 
leasing actions." (See also WO 1M 2004-194.) The EA prepared by the Field Offices where 
these parcels are located gi ve no indication there was any evaluation of applying BMPs to the 
CWP and WSA parcels in order to protect their values. Because neither the EA nor the 
underlying Resource Management Plans (RMPs) evaluated the application of BMPs to these 
parcels, 1M 2004-110 Change 1 (Change 1M) was violated. No evaluation of the potential 
application of BMPs has occurred prior to offering the parcel for sale. 

The lease at issue here contains a number of stipulations intended to protect resources. 
Two of them are timing limitation stipulations intended to protect burrowing owls or raptors. 
While these stipulations may help protect these specific resources temporarily, they do not 
prohibit development; as 1M 2004-110 Change 1 recognizes, "[O]ften BMPs, applied as either 
stipulations or conditions of approval, are more effective in mitigating impacts to wildlife 
resources than stipulations such as timing limitations or seasonal closures." Thus, the existing 
stipulations attached to these parcels are not enough, standing alone, to meet the requirements of 
the Change 1M. BMPs must also be evaluated before leases are offered for sale, and there is no 
indication this occurred for these parcels. There are also CSU stipulations, including one to 
protect the Adobe Town dispersed recreation area, but it is unclear what exactly this stipulation 
would do. Without identifying and evaluating the efficacy of BMPs before leases are offered for 
sale, BLM has no idea whether BMPs would be able to mitigate impacts within acceptable 
limits. See e.g. , 43 U.S.C. § 1732(b) (requiring BLM to prevent unnecessary or undue 
degradation.). 

There is no indication BLM identified or evaluated the BMPs referenced in 1M 2004-194 
in the context of the site-specific conditions and circumstances presented by the delineated lease 
parcels being offered for sale. BLM did not even evaluate the application of BMPs that should 
be "considered in nearly all circumstances," such as requirements for camouflage painting and 
construction of roads to a standard "no higher than necessary." Certainly such BMPs can be 
identified, evaluated, and required, as effectively at the leasing stage as the application for permit 
to drill (APD) stage. Indeed, a front-end analysis ofBMPs provides a measure of certainty for 
the lessee and, most importantly, may reveal that BMPs, alone, may be inadequate to mitigate 
impacts within acceptable limits, thus indicating the need for more robust lease stipulations. 
Moreover. it may behoove BLM to require the BMPs as a lease stipulation rather than as a 
condition of approval. Additionally. front-end evaluation of BMPs may indicate that BLM may 
be unable to mitigate impacts within acceptable limits and, therefore, the lease should either be 
subject to an NSO stipulation or withdrawn from sale (i.e., through selection of a '"no action" 
alternative). 
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There is no doubt that 1M 2004-110 Change I is intended to apply to leasing. The 1M 
sJleei li ca ll y app li es to fluid minerals leasing actions . It is not the intent of the Change 1M with 
respect to BMP evaluation, that it be applied at the APD stage. That had already been very 
sJleci ficall y accomplished with 1M 2004-194 issued on .June 22, 2004. The Change 1M was 
issucd on August 16.2004, ajier 1M 2004-194. to fill in gaps in the leasillg program guidance 
prov idcd hy 1M 2004-110 . Thus. while BLM may further consider and refine BMPs at the APD 
stage. it nevertheless //lust eval uate their ilJlJl li cation at the leasing stage. There is no indication 
in the Documentations this was done fur any of the Jlareels listcd in the table above. despite the 
clear language in the Change 1M that BLM "shall also evaluate the application 01" BMPs" at the 
leasing stage. 

Additionally. there is no question that BLM has ongoing authority and responsibility to 
consider the wilderness values of an area, especially where an area has been proposed for 
wilderness consideration by private citizens. 1M 2003-275 recognizes this authority and that 
citi zen wilderness proposal areas may contain a number of values that are not protected by the 
above stipulations, such as Jlroviding sol itude and preserving areas that do not have significant 
signs of human use or development. The stipulations which would be applied to these parcels do 
not protect these kinds of values which clearly exist in the CWP parcels. BLM's failure to 
evaluate BMPs as a way to protect these values violated 1M 2004-110 Change 1 and 1M 2003-
275. 

BLM has the ongoing authority and responsibility to consider the wilderness values of an 
area before it authorizes the sa le of leases which intrude upon Ci ti zen Wildemess Proposal areas . 
The U.S . District Court for the District of Utah recently underscored this duty with its decision in 
SOllthern Ulah Wilderness Alliance v. Norton, Case No. 2:04CY574 OAK. The Court held that 
I3LM violated NEPA by issuing leases in areas proposed for wilderness without taking a hard 
look at the no-leasing alternative and by failing to consider significant new information about 
wilderness values and characteristics of the parcels. The Worland and Lander Field Offices have 
failed to take the hard look at a no-leasing a lternative for these 13 parcels and have failed to give 
adequate consideration to the wilderness values and characteristics of the parcels. The parcels 
should be withdrawn from the sale. 

B. BLM MUST CONSIDER DEFERRING LEASING IN AREAS WITH ACTIVE 
RMP AMENDMENTS IN COMPLIANCE WITH 1M 2004-110 CHANGE 1 

Some of the lease parcels are located in the Rawlins Field Office which is currently 
undergoing Sage Grouse RMP amendments. Lease parcels WY-II 05-4 and 6 are in sage grouse 
Core Areas and are in the Rawlins Field Office. We protest these parcels. 

1M 2004-110 Change 1 provides that State Offices "are to consider temporarily deferring 
oil, gas and geothermal leasing on federal lands with land use plans that are currently being 
revised or amended." Specific consideration for deferral is to be given to certain categories of 
land "that are designated in the preferred alternative or draft or final RMP revisions or 
amendments as: (1) lands closed to leasing; (2) lands open to leasing under no surface 
occupancy; (3) lands open to leasing under seasonal or other constraints with an emphasis on 
wildlife concerns; or (4) other potentially restricted lands." There is no indication that the 
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Wyoming State Office has given any consideration to deferring leasing on parcels in this Field 
Office, even though many of the lease parcels fall into one of the four categories. To offer these 
and other lease parcels in the Kemmerer and Lander Field Offices violates 1M 2004-110 Change 
I. 

A Sage Grouse RMP amendment is currently underway, and will apply to the Rawlins, 
Casper Field Office. We protest parcels involving important sage grouse Core habitat that falls 
within the purview of the Sage Grouse Plan Amendment process, as leasing of important sage 
grouse habitats inside these Field Offices limits the range of management decisions that can be 
made under the RMP Amendments; such lease parcels should be deferred from the sale pending 
completion of the plan amendments. Parcels WY -I 105-4 and 6 are in Sage Grouse Core Areas in 
the Rawlins Field Office. 

Finally, lease parcel WY -1105-8 is within the area proposed for the Adobe Town Master 
Leasing Plan, and the leasing of these lands prior to the resolution of Master Leasing Plans, 
which could place certain areas off-limits to leasing and attach more restrictive stipulations than 
those outlined in the May 2011 Lease Sale notice. This lease should be deferred from auction 
until such time as the Master Lease Planning process has been completed, so that lease decisions 
made in the November 2010 lease sale do not prejudice the outcome of the Master Lease 
Planning process. 

C. LEASE PARCELS WITH SAGE-GROUSE CORE AND OTHER SAGE-GROUSE 
HABITAT 

BCA protests lease parcels WY -1105-4 and -6 lie within designated sage grouse Core 
Areas which have been declared priority protection areas for greater sage-grouse by state 
Executive Order. 3 These parcels remain published in the Lease Notice for sale. BCA protests 
these parcels. Regardless, BLM Instruction Memorandum No. WY-2010-012, dated January 4, 
2010, says that "Wyoming BLM sage-grouse Key Habitat Areas correspond to the State of 
Wyoming·s Core Population Areas (Core Areas),'''' yet the BLM still appears to be issuing leases 
for sale in these areas. In addition, BLM is currently undergoing a Sage Grouse RMP 
Amendment process, which may involve the designation of Sage Grouse ACECs as well as 
additional protective stipulations. To offer these parcels in the May lease auction would preclude 
more protective action under the RMP Amendment process , and these parcels should therefore 
be deferred pending resolution of the RMP Amendment process. 

We request that all parcels listed above be deferred from the lease sale pending analysis 
of whether large-block, substantially unleased parcels inside Core Areas are being leased, and 
pending pre-leasing NEPA pursuant to the new Interior department leasing 1M. BLM should do 
its best to keep largely unleased areas of public land in Core Areas unleased, regardless of 
mineral ownership patterns. Wyoming sage-grouse populations are some of the largest left in the 
nation and were relatively stable until the last decade, when sage-grouse popUlations experienced 

3 Executive Order 20 I 0-4, Greater Sage-Grouse Core Area Protection, August 18, 20 I 0, available at 
http ://govemor. wy.gov/Media.aspx?Mediald~ 131 3. 
4 Instruction Memorandum No. WY -20 I 0-0 12. available at http://www.blm.gov/pgdataietc/medialib/blm/wy/ 
resourcesiefoiallMs/20 I 0.Par.61358.File.dat/wy20 I 0-0 12.pdf. 
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major dec l ines range-wide. The Wyoming Game and Fish Department repOited that since 1952. 
t!l~re has been a 20% decIine in the overall Wr oming sage-gr~use. population, with so~e 
fragmented populatIons dechl11ng more than 80%; one of WGFD s bIol ogIsts reported a 40 V. 
statewide decline (lver the last 20 years6 These declines are attributahle at least in part to 
habitat loss due to mining and energy development and associated roads, and to habitat 
f'ragmentation due to roads and well field s. Oil and gas development poses j1erhaps the greatest 
threat to sage-grouse viab ility in the region. The area within :2 to 3 miles of a sage-grouse lek is 
crucial to both the breeding activities and nesting success of local sage-grouse populations. In a 
study near Pinedale, sage-grouse fi'OIn di sturbed leks where gas development occurred within 3 
km of the Ick site showed lower nesting rates (and hence lower reproduction), traveled farther to 
nest, and selected grcatcr shrub cover than grouse from undi sturbed leks7 According to thi s 
stud y. impacts of oil and gas devc!opment to sage-grouse include (I) direct habitat loss from new 
construction, (2) increased human activity and pumping noise causing displacement. (3) 
increased lega l and illegal harvest, (4) direct mortality associated with reserve pits. and (5 ) 
lowered water tables resulting in herbaceous vegetation loss. These impacts have not been 
thoroughl y evaluated with full NEPA analysi s. 

Because leks sites are used traditionally year after year and represent selection for 
optimal breeding and nesting habitat, it is crucially important to protect the area surrounding lek 
sites from impacts. In hi s Uni versity of Wyoming di ssertation on the impacts of oil and gas 
development on sage grouse, Matthew Ii ol loran stated, "current development stipulations are 
inadequate to maintain greater sage-grouse breeding populations in natural gas fie lds."x The area 
within 2 or 3 miles of a sage-grouse lek is crucial to both the breeding activities and nesting 
success of local sage-gro use populations. Dr. Clait Braun, the world's most eminent expert on 
sage-grouse, has recommended NSO buffe rs of 3 miles from lek sites, based on the uncertainty 
of protecting sage-grouse nesting habitat with smaller buffers.9 Thus, the prohibition of surface 
di sturbance within 3 miles of a sage-grouse Ick is the absolute minimum starting point for sage
grouse conservation. 

Other important findings on the negative impacts of oil and gas operations on sage
grouse and their implications for the species are contained in three studies recently accepted for 
publication. 10 Sage-grouse mitigation measures have been demonstrated to be ineffective at 

, WGFD. 2000. Minutes of the Sage-Grollse Conservalion Ptan meeting, June 2 t , 2000, Casper, WY . Cheyenne: 
Wyom ing Game and Fish Departmen t. A copy is anached 10 Ihe BCA June ~008 Lease ProleSl as Ex hibit 32. 
6 Christiansen, T. 2000. Sage-grollse in Wyoming: What happened to all the sage-grouse? Wyoming Wildlife News 
9(5), Cheyenne: Wyoming Game and Fish Department. A copy is attached to the BCA June 2008 Lease ProleSl as 
Exhibit 33. 

7 Lyon, A.G. 2000. The potential effects of natural gas development on sage-grouse (Cenlrocercus urophasianus) 
near Pinedale, Wyoming. M.S . Thesis, Univ. of Wyoming, 121 pp. A copy is attached to Ihe BCA June 2008 Lease 
Prolesl as Exhibit 34. 
8 M. Holloran. Dec. 2005. Greater Sage-Grouse Population Response to Naturat Gas Field Devetopmenl in Western 
Wyoming, a157. This study is attached to the BCA June 2008 Lease Protest as Exhibit 35 9 . 

C. Braun. May 2006. A Btueprint for Sage-grouse Conservation and Recovery. Grouse, Inc. This study is 
attached 10 the BCA June 2008 Lease Protest as Exhibit 36 . 
10 

Doherty, K. E .. D.E. Naugle, B.L. Watker, and J.M . Graham. Greater sage-grouse winter habitaJ selection and 
energy development. Journal of Wild tife Management: In Press. Attached to the BCA June 2008 Lease Prolest as 
Exhibit 37. 
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maintaining this species at pre-development levels in the face of oil and gas development by 
Holloran (2005) and Naugle et al. (2006). Naugle found an 85% decline of sage-grouse 
populations in the Powder River Basin of northeastern Wyoming since the onset of coal bed 
methane development there . BLM has repeatedly failed to provide any analysis, through field 
experiments or literature reviews, examining the effectiveness of the standard quarter-mile 
buffers where disturbance would be "avoided." There is substantial new information in recent 
studies to warrant supplemental NEPA analysis of the impacts of oil and gas development to 
sage-grouse. It is incumbent upon BLM to consider the most recent scientific evidence 
regarding the status of this species and to develop mitigation measures which will ensure the 
species is not moved toward I isting under the Endangered Species Act. It is clear from the 
scientific evidence that the current protections are inadequate and are contributing to the further 
decline of the bird's populations. This information constitutes significant new information that 
requires amendment of the Resource Management Plans before additional oil and gas leasing can 
move forward. 

Wyoming Game and Fish Department biologists have reached a consensus that the 
Timing Limitation Stipulations proposed for sage-grouse in this lease sale are ineffective in the 
face of standard oil and gas development practices. These stipulations have likewise been 
condemned as inadequate by the U.S. Fish and Wildlife Service and renowned sage-grouse 
expert Dr. Clait Braun. The BLM itself has been forced to admit that "New information from 
monitoring and studies indicate that current RMP decisions/actions may move the species toward 
listing ... conflicts witb current BLM decision to implement BLM's sensitive species policy" and 
"New information and science indicate 1985 RMP Decisions, as amended, may not be adequate 
for sage grouse." I I Continued application of stipulations known to be ineffective in the face of 
strong evidence that they do not work, and continuing to drive the sage-grouse toward ESA 
listing in violation of BLM Sensitive Species policy, is arbitrary and capricious and an abuse of 
discretion under the Administrative Procedures Act. 

The restrictions contained in 1M No. WY -20 I 0-0 12 come nowhere close to offering 
sufficient on-the-ground protection to sage-grouse leks. Within Core Areas, the 1M allows 
surface disturbing activity and surface occupancy just six tenths (0 .6) of a mile from "occupied 
or undetermined" leks,12 a far cry from the science-based 3-mile buffer recommended by field 
biologists. Even less protective, restrictions outside Core Areas allow surface disturbing 
activities and surface occupancy as close as one quarter (0.25) of a mile from leks. 13 BLM has 
too great an abundance of data to the contrary to continue with scientifically unsound stipulations 

Walker, B.L. , D.E. Naugle, and K.E. Doherty. Greater sage-grouse population response to energy deve lopment and 
habilal loss. Journal of Wildlife Management: In Press. Attached to the BCA June 200S Lease Protest as Exhibit 3S. 
Walker, B.L., D.E. Naugle, K.E. Doherty, and T.E. Cornish. 2007. West Nile virus and greater sage-grouse: 
estimating infection rale in a wild bird population. Avian Diseases 51 :In Press. Attached to the BCA June 200S 
Lease Prolest as Exhibit 39. 

1\ Sage-grouse plan amendment land user information meeting PowerPoint, available online at 
http://www.blm.gov/pgdma/etc/mediali b/b]m/wv/informati onfNEPA/bfodoes/sage1!rouse.Par.94571.Filc.dat/M ay2 8 

InfoMtQ.pdf. Site last visited 7116/200S. 
" Instruction Memorandum No. WY -20 I 0-0 12. available al http://www.blm.gov/pgdataletclmedialiblblm/wy/ 
resourcesiefoiallMs120 1 0.Par.6135S. File.dat/wy20 1 0-0 12.pdf. 
J3 fd. 
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as used in 1M WY-2010-01 2 and the current Notice o f Competitive Oi l and Gas Lease Sale. 
Thi s is especia ll y clear in li ght of the U.S. Fish and Wildlife Service 's recent finding that listing 
the greater sage-grouse as endangered or threatened under the Endangered Species Act is 
warranted. but precluded hy other priorities. If the BLM and other federal agencies intend to 
keep the sage-grouse from acce lerating beyond other listing priorities, more protective measures, 
in adherence with the se ienti fi e recommendations o f Hollaran, Braun. and others. must be 
undertaken now. 

The vague stipulations included in B I~ M's Noti ce of Competitive Oil and Gas Lease Sale 
for parti cul ar parcels do little to clarify to the interested public or potentia l lessees what 
restrictions might actually apply to protect sage-grouse populations. For example. in descrihing 
parcel WY -1105-06, BLM imposes Timing Limitation Stipulations [or nesting and win tering 
habitats and a Controlled Surf~lce lJse Stipulation within Y. mile of a Greater sage-gro use 
strutting/dancing ground " /lllless the operator alld surface managing agency arrive at an 
acceptable plan ./;JI' mitigation of" anticipated impacts" to protect breeding habital. 14 Such 
acceptable plans for mitigation of anticipated impacts must be prepared prior to issui ng the lease 
in order to give the public full opportunity to comment, and to abide by the Department of 
Interior's stated new policy to complete si te-specific environmental review at the leasing stage, 
not the APD stage. Without site-specific review and opportunity for comment, neither the public 
nor potential lessees can clearly gauge how restrictive or lax "acceptable plans for miti gation" 
might be, and whether they comply with fede ral laws, regulations, and agency guidel ines and 
policies. Thus, absent such review, the leases should not issue at all. 

The Noti ce also states that for parcel WY - 1105-4 and others, BLM imposes a Controlled 
Surface Use Stipu lation stating that 

[t]he lease area may now or hereafter contain plants. animals, or their habitats determined 
to be threatened, endangered, or other spec ial status species. BLM may recommend 
modifications to exploration and development proposals to further its conservation and 
management objective to avo id BLM-approved activity that will contribute to a need to 
li st such a species or their habitat. BLM may require mod ifications to di sapprove 
proposed activity that is likely to result in jeopardy to the continued existence of a 
proposed or listed threatened or endangered species or resu lt in the destruction or adverse 
modification of a designated or proposed critical habitat. BLM will not approve any 
ground-disturbing activity that may affect any such species or critical habitat until it 
completes its obligations under applicable requirements of the Endangered Spec ies Act. IS 

Here, the BLM already knows that the greater sage-grouse, with its "warranted but prec luded" 
status under the Endangered Species Act, inhabits the parcels at issue. No amount of stipulations 
or mitigation measures can eliminate all disturbances to sage-grouse within their habitat if any 
surface occupancy is allowed. BLM has the scientific information needed to recognize that any 
use of these parcels wi ll result in further population declines, propelling the sage-grouse ahead of 
other "priorities" on the ESA "candidate list. " Again, it is in all interested parties favor 

14 Notice of Competitive Oil and Gas Lease Sale, May 20 11 , avai table at 
http://www.blm.gov/pgdataietc/med ialiblblm/wy/programs/energy/oglleasingl201 1.Par.10510.File.datl05 tist.pdf. 
l' ld. 
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(conservation groups. potential lessees, BLM and other federal agencies) for BLM to determine 
specific "modifications" prior to issuing leases. such as NSO restrictions. If the BLM fails to do 
so through site-specific environmental review before the APD stage. the agency will violate the 
"jeopardy" prohibition in the Endangered Species Act and will not adhere to the directive of 
Secretary Salazar and the Department of Interior's announced leasing reforms. 

BCA protests the sale of all lease parcels within Core Areas. We request that these 
parcels be withdrawn from the lease sale. Failing withdrawal of the parcels, parcel-by-parcel 
NEP A analysis should occur, and NSO stipulations must be placed on all lease parcels with sage
grouse leks. In addition, three-mile buffers must be placed around all leks. It is critical that 
these stipulations be attached at the leasing stage, when BLM has the maximum authority to 
restrict activities on these crucial habitats for the protection of the species, and that no exceptions 
to the stipulations be granted. BLM's failure to do so will permit oil and gas development 
activities which will contribute to declining sage-grouse populations and ultimately listing by the 
U.S. Fish and Wildlife Service as a threatened or endangered species, in violation of BLM' s duty 
to take all actions necessary to prevent listing. 

D. BIG GAME CRUCIAL WINTER RANGE and PARTURITION AREA PARCELS 

The parties protest the sale of parcels located in big game crucial winter range and 
parturition areas and ask that they be deferred pending pre-leasing site-specific NEPA analysis. 
Parcels WY-II05-3 , 4, 5, 10, and II are located in whole or in part in big game crucial winter 
ranges and/or big game parturition areas. In addition, Parcel WY -1105-8 lies squarely across a 
known big game migration route as mapped by WGFD. We protest the sale of these lease parcels 
for these reasons. These parcels are critical for the survival of these species in this area, and 
recent scientific studies show that populations of big game are declining sharply and the current 
lease stipulations are not adequate to protect big game species. These parcels should be 
withdrawn from the lease sale and deferred pending pre-leasing NEP A analysis. The Leasing 
EAs do not provide analysis addressing potential impacts to big game using crucial winter ranges 
and migration corridors of leasing and development in these critical habitats, an omission of 
striking proportions and a failure to take the requisite 'hard look ' at impacts to sensitive 
resources pursuant to NEP A. 

BCA was a party to an appeal filed with the Interior Board of Land Appeals of the 
BLM's denial of their Protest filed against the June 6, 2006 lease sale. In its April 2008 
Decision,16 the Board inquired into whether BLM had complied with the Memorandum of 
Understanding between BLM and the Wyoming Game and Fish Department in regarding lease 
parcels in big game crucial winter range and parturition areas. The BLM is required to have a 
rational basis for its decision to issue leases in crucial wildlife habitat, and that basis must be 
supported by the agency's compliance with applicable laws. While the Board held that failure of 
BLM to follow the directives contained in Instruction Memorandum No 2004-11 0 Change 1 was 
not, standing alone, proof of the violation of law or discretionary policy, it was probative of 
whether BLM had a rational basis for its decision. The Board found that the appeal record 
presented no evidence of compliance with the Memorandum of Understanding. 

16 IBLA 2007·136 (174 IBLA 174), decided April 4, 2008. 
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The Parties protest the lease parcels li sted above because BLM has again failed to comply 
with the Memorandum of Understanding and therefore has not provided a rational basis for its 
deci sion to offer lease parcels in areas with big game crucial winter range and parturition areas. 
l Intil such time as BLM complies with the Memorandum of Understanding it has no rational 
hasis lilr its decision and the dcci sion is arbitrary and capriciolls. We request that the parcels be 
withdrawn from the April 2009 lease sale. 

While the Parties strongly protest the offering of any of these lease parcels for sale. at the 
minimum, all such parcels in big game cruc ial wintcr range and parturition areas shou ld have No 
Surface Occupancy (NSO) stipulations applied to them. NSOs provide the on ly real protection 
for big game. Recent studies on the impacts of oil and gas development and production on big 
game in Wyoming show that the impacts have been huge. 17 Not only have impacts to big game 
bcen significant. hut they have occurred in spite of the application of winter timing limitations. 
dcmonstrating that these stipulations alone do not provide adequate protections for big game. 

A further noteworthy factor is that timing limitatinns apply only during oil and gas 
development. not during the production phase. Once production bcgins, therc arc no stipulations 
in place for the protection of big game. It is therefore impcrative that stipulations adequate to 
protect hig game be applied at the leasillg stagc. not the APD stage. See Cenfer/in' Nafive 
Eco,l"ysfems, IBLA 2003 -3 52. November 22. 2006. 

Attached to some of the parccls listed above is a timing limitation stipul ation prohibiting 
drilling between November 15 and April 30 for "protecting big game crucia l winter ranges." 
Also attached to some of the parce ls is a timing limitation stipulation prohibiting drilling 
between May I and August 5 for "protecting big game during parturition."' These are, however, 
not total prohibitions on drilling during the stressful winter period and birthing time. Except ions 
to the stipu lations are regularly- almost automatically- granted anytime a lessee requests it. 
See, for example. http ://www.wy.b lm .gov/pfo/wildlife/exceptions.php (Pinedale Ficld Office 
winter range stipulation exceptions) which shows that 123 exceptions were granted for the winter 
of2006-2007. Similar statistics are available for other Wyoming Field Offices. The enthusiasm 
with which the Pinedale FO has granted winter-long exceptions to the stipu lation for drilling on 

2 Berger. J., K. Murray Berger and J. Beckmann. 2006. Wildlife and Energy Development: Pronghorn of the Upper 
Green River Basin - Year I Summary_ Wildlife Conservation Society, Bronx, NY. Berger, K., J. Beckmann, J. 
Berger. 2006. Wildlife and Energy Development: Pronghorn of the Upper Green River Basin - Year 2 Summary. 
Wildlife Conservation Society, Bronx, NY. These reports are attached to the BCA June 2008 Lease Protest as 
Exhibits 17 and 18. 
Sawyer, H., R. Nei lson , D. Strickland and L. McDonald. Oct. 2005. Sublette Mule Deer Study (Phase II ): 2005 

Annual Report. Sawyer. H .. R. Neilson, D. Strickland and L. McDonald. 2006. Sublette Mule Deer Study (Phase 
11): 2006 Annual Report. Sawyer, H. , R. Neilson, F. Lindzey and L. McDonald. Winter Habitat Selection of Mule 
Deer Before and During Development ofa Natural Gas Field. Copies of these reports are attached to the SeA June 
2008 Lease Protest as Exhibits 19, 20 and 21. 

Powell, J.H. 2003 . Distribution, habitat use patterns, and elk response to human disturbance in the Jack Morrow 
Hills, Wyoming. MS Thesis, Univ. of Wyoming. 52 pp. A copy of this study is attached to the BCA June 2008 
Lease Protest as Exhibit 22. 
Sawyer. H., and R. Nielson. 2005. Seasonal distribution and habitat use patterns of elk in the Jack Morrow Hills 

Planning Area, Wyoming. Cheyenne: WEST, Inc. , 28 pp. A copy of this repon is attached to the BCA June 2008 
Lease Protest as Exhibit 23. 
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crucial winter range further illustrates the totally discretionary nature and consequent 
ineffectiveness of this stipulation. 

Just as important, these stipulations do not limit operational andproduction aspects of oil 
and gas development. See, for example, Jack Morrow Hills CAP EIS at A5-3. Obviously, if the 
stipulation does not reserve authority to 8LM at the leasing stage, 8LM must allow 
development despite severe impacts to winter ranges and big game, except for being able to 
require very limited "reasonable measures." These reasonable measures cannot be nearly broad 
enough to ensure crucial winter ranges and parturition areas are protected at the operation alld 
production stage. See 43 CFR 3101.1-2. 

The Wyoming Game and Fish Commission (WG&F) has a formal policy relative to 
disturbance of crucial habitats, including crucial winter ranges. 18 Crucial habitat is habitat 
"which is the determining factor in a population's ability to maintain and reproduce itself .. . 
over the long term." Id. at 7. WG&F further describes big game crucial winter ranges as vital 
habitats. Vital habitats are those which directly limit a community, population, or subpopulation 
(of species), and restoration or replacement of these habitats may not be possible.19 The WG&F 
has stated that there should be "no loss of habitat function" in these vital/crucial habitats, and 
although some modification may be allowed, habitat function, such as the location, essential 
features, and species supported must remain unchanged. Mitigation Policy at 5. 

Furthem10re, Wyoming Game and Fish released the recommended minimum standards to 
sustain wildlife in areas affected by oil and gas development. Their policy recognized the 
ineffectiveness of winter range stipulations standing alone as currently applied. Mitigation 
Policy at 6. In all cases, Wyoming's new mitigation policy recommends going beyond just the 
winter drilling timing limitations, which 8LM currently applies to lease parcels on crucial winter 
range. In addition to the winter timing limitations, the Mitigation Policy includes a suite of 
additional standard management practices. Mitigation Policy at 9-11 , 52-58. These additional 
management practices include planning to regulate the pattern and rate of development, phased 
development, and cluster development, among many other provisions. Mitigation Policy at 52. 

Clearly, the timing limitation stipulation applicable to the Crucial Winter Range Parcels 
is not in compliance with the State of Wyoming's policies and plans regarding the protection of 
wildlife. The timing stipulation, standing alone, does not ensure protection of habitat function. 
There is absolutely no guarantee, or even the remote likelihood that the location, essential 
features , and species supported on the crucial winter range will remain "unchanged." 

Popular and scientific literature makes it clear that there will be loss of function if 
significant exploration and development occurs on the leaseholds. In prior Protests tl1e parties 
have submitted substantial evidence showing that big game species are negatively affected by oil 

18 Wyoming Game and Fish Department. April 1998. Policy No. VII H, Mitigation, attached to the BCA June 2008 
Lease Prolest as Exhibil 24. 

19 Wyoming Game and Fish Department. Dec. 2004. Recommendations for Development of Oil and Gas Resources 
within Crucial and Important Wildlife Habitats, at 3. This document is attached to the BCA June 2008 Lease Protest 
as Exhibit 25. 
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and gas drilling on winter ranges. See the studies referenced in Footnote 2 above. These studies 
document the negative effects of oil and gas drilling on big game winter ranges and winter range 
lise. as well as on bi g gamc migration routes, even when winter timing stipulations arc in effect. 

The findings in thc sc ientific and popular literature have been confirmed in BLM NEPA 
documents. The Green Ri ver EIS/RMP/ROD is replete with documentation of the importance of 
crucial winter ranges, and their ongoing loss. despite the st ipulation required by BLM . Green 
Rivcr EIS/RMP at 347-349. ("Probably thc single most important factor affecting antelope 
populations arc weather," at 438-441.) (" . .. oi l and gas development in Nitchie Draw causing 
j(lrage loss and habitat di sp lacement;" " Di splaced wildlife move to less desirable habitat where 
animals may be more advcrsely stressed ... ;,. " Long-term maintenance and operations activities 
in crucial wildlife habitats would continue to cause displacement of wildlife from crucial 
habitats. ineluding ... crucial hig gamc winter habitats;" "Surface di sturbing activities would 
continue to cause long-term loss of wildlife habitat," etc.) The Jack Morrow Hills ElS also 
documents the importance of crLlcial winter ranges, particularly to elk, and the sensitivity of 
wi ldlife on winter ranges not only to drilling during the winter period, but also due to ongoing 
di sp lacement and di sturbance of wi ldl ife from oil and gas development. Jack Morrow Hill s EIS 
at 4-61 to 4-64, 4-80 to 4-88. The Rawlins Draft. RM P further documents the negative effects of 
oi l and gas drilling on big game when on wintcr ranges. Rawlins RMP Draft EIS at 3-131 to 3-
136. 

Given thi s evidence and the simple fact that each well pad converts 3-5 acres of crucial 
wintcr range to bare ground for extended pcriods oftimc, therc is no rational basis for BLM to 
claim that it meets Wyoming' s mitigation policy. It is impossible for crucial wintcr ranges to 
rcmain "unchanged" in terms of the location , essential features, and species supported . even if 
drilling does not take place during the timing stipulations. What is worse, however, is the fact 
that dril ling does take place during the timing stipulations when they are waived, as they 
frequently are. Crucial winter ranges will clearly not remain "unchanged" because BLM has not 
retained the authority to condition well operations (lasting for decades) at the leasing stage . 

The Federal Land Policy and Management Act (FLPMA) requires BLM to "coordinate 
the land use inventory, planning, and mallagemellt activities of [public lands] with the land use 
planning aJld management programs of .. . the States and local governments ... by, among other 
things, considering the policies of approved State and tribal resource management programs." 
43 USC 171 21(9) (emphasis added). BLM must give special attention to "officia ll y approved 
and adopted resource related plans." 43 CFR 160 1.0-5(g). BLM must remain apprised of State 
land use plans, assure they are considered, and reso lve to the extent practical, inconsistencies 
between state and federal plans. 43 USC 17121(9). 

There is no indication that BLM 's winter timing stipulation is based on consideration of 
Wyoming's 1998 Mitigation Policy, or its new programmatic standards policy. See Footnote 3. 
It is apparent there has been no attempt (0 resolve inconsistencies between what BLM's 
stipulation provides and what Wyoming's mitigation policy requires. There are certainly 
inconsistencies. BLM's timing stipulation attempts to prohibit drilling during limited periods, 
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yet this prohibition is frequently waived?O Indeed, quite recently the WG&F asked BLM in 
Wyoming not to grant any waivers of stipulations last winter due to the lack of quality forage for 
big game in their winter range and the anticipated impacts that year-round drilling will have on 
big game under those conditions. BLM has refused to accede to this request and has proceeded 
to grant waivers. Wyoming ' s mitigation policy specifically seeks to fill gaps left by the timing 
stipulation, by requiring a number of standard management practices on crucial winter ranges in 
all cases. These recommendations are standing policy which WG&F expects to be applied in 
every instance of leasing in crucial winter range. 

The inconsistencies are even more glaring when one considers the fact that BLM's timing 
stipulation does not regulate the production phase. Until BLM considers and attempts to resolve 
these inconsistencies, it calIDot allow the sale of the Crucial Winter Range Parcels to go forward. 
To do so would be a violation ofNEPA. 

Furthermore, the timing stipulation attached to the Crucial Winter Range Parcels is 
inconsistent with the policy of the BLM Wyoming State Office, as enunciated in the Revised 
Umbrella Memorandum of Understanding (MOU) between BLM and Wyoming Game and Fish 
Department. 

The various requirements in the WG&F minimum programmatic standards for oil and gas 
development establish "sideboards" as to what actions need to be taken to prevent unnecessary or 
undue degradation. BLM has not considered these standards from the perspective of its 
FLPMA-imposed requirement to prevent unnecessary or undue degradation. BLM is not 
meeting its duty to take "any" action that is necessary to prevent unnecessary or undue 
degradation. 43 USC l732(b). Once again, this failure is most apparent where application of the 
winter timing stipulation does not even regulate ongoing operations such as production. BLM 
has an independent duty under FLPMA to take any action necessary to prevent unnecessary or 
undue degradation, in addition to its NEPA duty to coordinate its activities with the State of 
Wyoming and comply with the MOU. Since BLM has given up its ability to require restrictions 
in the future by not imposing sufficient stipulations at the leasing stage, the effect of this failure 
to require adequate restrictions at the leasing stage violates FLPMA by permitting unnecessary 
or undue degradation when oi l and gas development commences. 

The parties also protest the sale of the Crucial Winter Range Parcels on the basis that 
their sale would cause unnecessary or undue degradation of public lands. " In managing the 
public lands the [Secretary of Interior] shall, by regulation or otherwise, take any action 
necessary to prevent unnecessary or undue degradation of the lands." 43 U.s.c. § 1732(b) 
(emphasis added). BLM' s obligation to prevent unnecessary or undue degradation is not 
discretionary; it is mandatory. "The court finds that in enacting FLPMA, Congress' s intent was 
clear: interior is to prevent, not only unnecessary degradation, but also degradation that, 
while necessary .. . is undue or excessive." Mineral Policy Center v. Norton, 292 F.Supp.2d 
30, 43 (D.D.C. 2003) (emphasis added). The BLM has a statutory obligation to demonstrate that 
leasing will not result in unnecessary or undue degradation. 

20 Rocky Mountain News f Nov . 13 , 2006 , BLM grants drilling rights: 13 permits/or gas run counter 
to will of Wy oming officials. Copy anached to the BCA June 2008 Lease Protest as Exhibit 26. 
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We hereby incorporate hy reference all Protests previously filed by the Parties which 
add ress thi s issue. 

Parcel WY -1105-8 lies squarely across a recogni zed migration routes for bi g ga me. Due 
to this. the protested parcels should not be offered for sal e until the effect of their sale on the 
migration routes, and the species using them is considered by BLM, and appropriate permanent 
protective stipulations arc attached to the parcels. This [larcel should instead be de ferred pending 
pre-leasing NEPA analysis a t the site-spec ifi c Icvel. 

The Western Governors Association has ca ll ed for greater protcction of wildlife 
migrat ion corridors and crucial wi ldlife hab itat where oil and gas development is occurring. 
recognizing that critical wildlife migration co rridors and crucial wildlife habitats are necessary to 
maintain nouri shing wildlife populations."1 

Indeed, the BLM has recently recognized the imp0l1ance of big game migration routes. 
For example, the significance of migration routes is recognized in the Supplemental Draft EIS 
for the Pinedale Anticline at pages 3-105 to 3-112. The .l ack Morrow Hill s Final EIS also 
recognizes the importance of migration routes at pagcs 3- 15 103- 17. T he Pinedale Field Office 
has been engaged in di scussions rega rding how to prolectthe crucial TI'appcrs Po int Bottleneck 
p0l1ion of one particularl y constricted migration route. T he Jackso n Hole Pronghorn Study and 
Sublette Mule Deer Study, both of which were sponsored by BLM , document the importance of 
mi gration routes in these areas22 These areas are critical also for annual passage of the animals 
to summer and winter range. 

Despite thi s recognized importance, BLM has not analyzed the environmental impacts of 
offering oil and gas leases for sale that li e on or ncar a migration route in a NEPA documenl or in 
a Federal Land Policy and Management Act (FLPMA) RMP. Thus, while stipulations are often 
attached to lease parcels in recognized critical winter range, no similar stipulation exists or is 
attached to parcels- such as those at issue here- so as to protect the equally crucial migration 
routes that allow big game spec ies to reach crucial winter range refuges in the first place. The 
protested parcel s contain no stipulation that would allow for protection of migration routes, if 
such were found to be necessary. These failings violate NEPA, and the prohibition on causing 
unnecessary or undue degradation of the public lands establi shed by FLPMA. 43 U.S.c. § 
I 732(b). 

The Wyoming Outdoor Council line of IBLA cases dealing with the need for pre-leasing 
NEPA analysis relative to coal bed methane development firml y establish that full compliance 
with NEPA is required prio r to offering a lease parcel for sale where potentially significant 
environmental impacts have not been considered in a prior pre-leasing NEPA document. See 
Wyoming Outdoor COlmcil et 3.1., 156lBLA 347 (2002); Wyoming Outdoor Council et aL (On 

21 A copy of the WGA press release of February 27, 2007 and the resolution adopted by the WGA is attached to the 
BCA June 2008 Lease Protest as Exhibit 27. 
22 Sawyer, H., R. Nielson, and D. Strickland. 2009. Sublette Mule Deer Study (Phase II) Final Report. Western 
Ecosystem Technology, Inc. , Cheyenne, WY, online at http: //west-
inc.com/reports/bie gamefFinal Phaself Deer Report.pdf. Sawyer, H. and F. Lindzey. September, 2000. 
"Jackson Hole Pronghorn Study." Wyoming Cooperative Fish and Wildlife Research Unit. Copies of this latter 
report is attached to the BCA June 2008 Lease Protest as Exhibit 29. 
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Reconsideration), 157 IBLA 259 (2002); both affirmed by Pennaco Energy, Inc. v. U.S . Dep't of 
the Interior. 377 FJd 1147 (loth Cir. 2004). See also Wyoming Outdoor Council et aI., 158 
IBLA 384 (2003). As noted above. the IBLA has strongly reaffirmed this view relative to 
parcels being offered in the Pinedale Field Office relative to air quality issues. 

The situation here is exactly analogous to that present in the Wyoming Outdoor Council 
line of cases. A potentially very significant environmental impact-negative and potentially 
severe impacts to big game migration routes resulting from the right to develop oil and gas 
conveyed in a lease- simply has not been considered in pre-leasing NEPA documents. The EA 
for this lease sale is also silent regarding migration routes or corridors. Moreover, BLM has 
attached no stipulations to the protested parcels that would allow it to protect this ecological 
feature and the species using the migration routes if such proved to be necessary. 

NEPA requires agencies to take a hard look at new information or circumstances 
concerning the environmental effects of a federal action even after an EIS has been prepared, and 
to supplement the existing environmental analyses if the new circumstances "raise significant 
new information relevant to environmental concerns." Portland Audubon Soc'v v. Babbitt. 998 
F.2d 705, 708-09 (9th Cir. 1993). Specifically, an "agency must be alert to new information that 
may alter the results of its original environmental analysis, and continue to take a 'hard look' at 
the environmental effects of [its] planned actions." Friends of the Clearwater v. Dombeck, 222 
F.3d 552, 557 (9th Cir. 2000). See Marsh v. Oregon Natural Resource Council. 490 U.S. 360, 
371 (1989) ("It would be incongruous ... with [NEPA's] manifest concern with preventing 
uninformed action, for the blinders to adverse environmental effects, once unequivocally 
removed, to be restored prior to the completion of agency action simply because the relevant 
proposal has received initial approval."); BLM Instruction Memorandum (1M) 2001-062 ("If you 
determine you can properly rely on existing NEPA documents, you must establish an 
administrative record that documents clearly that you took a 'hard look ' at whether new 
circumstances, new information, or environmental impacts not previously anticipated or 
analyzed warrant new analysis or supplementation of existing NEPA documents and whether the 
impact analysis supports the proposed action."). The migration routes certainly constitute 
important new environmental information that BLM has not considered previously in a NEP A 
analysis, and therefore it must do so now, before the protested parcels are offered for sale. 

It bears emphasizing that none of the protested parcels have No Surface Occupancy 
stipulations, and none contain other stipulations that would allow BLM to protect the vitally 
important migration routes identified above if such were necessary. Consequently, BLM has an 
obligation to consider impacts to migration routes at the pre-leasing stage before allowing these 
parcels to be sold. 

1Il. CONCLUSION AND REQUEST FOR RELlEF 

For the foregoing reasons, BCA requests that the protested parcels not be offered for sale 
at the August 2010 competitive oil and gas lease sale. IfBLM declines to withdraw the protested 
parcels, then we request that at the minimum, full NEPA analysis be conducted parcel-by-parcel 
on the impacts of oil and gas development on greater sage-grouse and big ganle crucial habitats, 
before the leasing stage, and that adequate protective stipulations be placed on the leases before 
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the lease sale in order to provide protection for wildlife. air quality, water quality. and other 
spccial resources. We appreciate the BLM's removal of parcels in the Cow Butte-Wild Cow 
WilMA, Cokeville Meadows NWR. and Rock CreeklTunp SMA from the lease auction , and 
applaud this action. 

Rcspectfully submitted, 

( " ~"hC __ 
Erik Mo~var -
Exccutive Director 
Biodi versity Conservation Alliance 
P.O. Box 1512 
l .aramic. WY 82073 

Signing on hehalf of 

Amy Mall 
Natural Resources Defense Council 
1918 Mariposa Avcnue 
Boulder. Colorado 80302 
office: 720-565-0188 

Jonathan B. Ratner 
Director - WWP Wyoming Office 
PO Box 1160 
Pinedale, WY 82941 
Tel: 877-746-3628 

Matthew Sandler - Staff Attorney 
Center for Native Ecosystems 
1536 Wynkoop Sl. Suite 303 
Denver, CO 80202 
Phone: 303-546-0214 ext. I 
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Figure 1 
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