BIODIVERSITY CONSERVATION ALLIANCE

RECEIVED
January 18, 2010 JAN 19 2610

7 foe~

BY: 775- 203 gun

VIA FAX

Don Simpson, State Director
Bureau of Land Management
5353 Yellowstone Road
Chevenne, WY 82003

RE: PROTEST OF CERTAIN PARCELS TO BE OFFERED AT
BLM’S FEBRUARY 2010 COMPETITIVE OIL & GASLEASE SALE

Dear Mr. Simpson:

In accordance with 43 C.F.R. §§ 4.450-2 and 3120.1-3, Biodiversity C onservation
Alliance protests certain parcels being offered at the Bureau of Land Management’s (BLM)
February 2010 competitive oil and gas lease sale.

This protest is based on four concerns. These concerms are: (A) many parcels being
offered in known big game crucial winter ranges and parturition areas, in violation of the policies
ol the State of Wyoming, particularly in the area; (B) protections for raplors, mountain plovers,
and greater sage-grouse, with particular concerns in the case (C) parcels being offered adjacent
to historic trails; (D) parcels being offered within citizens’ proposed wilderncss; and (E) BLM’s
failure to address global warming and climate change.

This Protest incorporates by reference all Exhibits provided to BLM with the protest of
fhe October 2008 lease sale by Biodiversity Conservation Alliance, et al. As BLM is alreadyv 1n
possession of these documents, we have not attached them hereto.

L THE PARTIES

Biodiversity Conservation Alliance (BCA) is a non-profit conservation group with
Lundreds of members in Wyoming and other states. BCA is dedicated to protecting Wyoming's
wildlife and wild places, particularly on public lands. BCA’s members five in all of the Field
Office areas where lease parcels would be offered in the February 2010 lease sale. Members of
RCA utilize land and water resources within and near these areas for hiking, fishing, camping,
recreational, scientific study, photography, and acsthetic uses. BCA and its members are
actively involved in BLM oil and gas activities in this region and participate in all National
Environmental Policy Act (NEPA) stages of BLM oil and gas projects by submitling comments



and attending public meetings. BCA has a long record of advocating for environmentally sound
oil and gus development in Wyoming and throughoul the Wesl. As a consequence, BCA and its
members would be adversely affected by the sale of the lease parcels being protested here and
they have an interest in this matter.

1L, THE ISSUES
AT RISK: WILDLIFE, OPEN SPACES, AND CLEAN AIR AND WATER

Oil and gas activities on the public lands at issue herein are quickly escalating. BLM is
approving record numbers of large oil and gas development projects in Wyoming. The lands at
issue here are mostly federal lands managed by BLM. Many of these lands provide critical
habitat for a number of species, ranging from sage grouse, to mule deer, to scverely imperiled
species, such as fish species in the Green/Colorado River Basin and Platle River Basin, and sage
grouse on the sagebrush country. Many of the BLM lands at issue serve as quiet, serene places
of natural beauty and solitude, and as such, they provide excellent recreational opportunities for
hiking, birding, wildlife viewing, hunting, fishing, backpacking, and enjoyment of open spaces.

Explosive oil and gas development on these lands threatens all of the above resources, for
which BLM has a mandatory duty to protect for “multiple use.” Oil and gas development has
and will lead to fragmented habitat and surface disturbances through well pad construction, oil
and gas well rigs, increased vehicular traffic, miles of roads, pipelines and power lines, and noise
from generators and compressor stations. All of these associated activities serve to disrupt
habitat, destroy nesting and brooding grounds, and disturb wildlife. These activities can
significantly impact elk, mule deer, pronghorn antelope, and sage grouse, as well as many other
species that live there. Many of these lands serve as crucial winter range and parturition areas
for elk, pronghomn antelope and mule deer, as well as critical breeding and nesting habitat near
sage grouse leks. Many rare species find some of their last secure refuges on these lands.

In addition, many of these lands have been used by ranchers and farmers for generations,
vet BLM would allow mineral development without having taken steps to fully protect the rights
and interests of surface owners. While policies such as BLM IM 2003-131 provides instruction
on how protections for surface owners are to be afforded after a lease is granted, there is nothing
which would prevent BLM from ensuring even greater protection of surface owner interests
before leasing. That has not even been considered here. Consequently, Wyoming’s rural
heritage and lifestyle are threatened by the sale of the lease parcels protested here.

The parties realize, of course, that a lease itself does not necessarily create immediate
disturbances, but as BLM well knows, if a lease is not subject to a “No Surface Occupancy”
stipulation, the lessee receives contractually-enforceable surface use rights. 43 C.F.R. § 3101.1-
2. In other words, once a lease a sold, the cat is out of the bag, putting sensitive resources which
have vet 1o be properly considered through site-specific NEPA analysis at risk of significant and
potentially unacceptable harm. Because it represents an irretrievable and irreversible
commitment of resources, the leasing stage is extremely critical. We are deeply concermned that
the BLM has exploited the Jeasing stage by disparaging it as little more than a paper transaction
when, in reality, it is an important, legally consequential event that commits lands to a particular



use. Deferring site-specific analysis to the drilling stage presents only the illusion of proper
process because, unless a lease is subject 1o an NSO stipulation, BLM has already surrendered
surface use rights and thus BLM’s ability to protect lands and resources is hamstrung. Given this
Jevel of importance, and particularly due to the many legal violations that will occur on the date
of the sale of the parcels protested here, the Parties are filing this Protest.

A. THE CRUCIAL WINTER RANGE PARCELS AND PARTURITION AREAS
PARCELS VIOLATE FLPMA AND STATE POLICIES

The parties protest the sale of parcels located in big game crucial winter range and
parturition areas. Parcels WY-1002-006, 007, 008, 009, 010, 011, 013, 014, 015, 016, 018, 020,
022. 030, 036, 037. 046, 047, 050, and 051 are located in big game crucial winter ranges and/or
big game parturition areas. We protest the sale of these lease parcels for these reasons. These
parcels are critical for the survival of these species in this area, and recent scientific studies show
that populations of big game are declining sharply and the current lease stipulations are not
adequate to protect big game species.

BCA was a party to an appeal filed with the Interior Board of Land Appeals of the
BLM’s denial of their Protest filed against the June 6, 2006 lease sale. In its April 2008
Decision, the Board inquired into whether BLM had complied with the Memorandum of
Understanding between BLM and the Wyoming Game and Fish Department in regarding lease
parcels in big game crucial winter range and parturition areas. The BLM is required to have a
rational basis for its decision to issue leases in crucial wildlife habitat, and that basis must be
supported by the agency’s compliance with applicable laws. While the Board held that failure of
BLM to follow the directives contained in Instruction Memorandum No 2004-11C Change 1 was
not, standing alone, proof of the violation of law or discretionary policy, it was probative of
whether BLM had a rational basis for its decision. The Board found that the appeal record
presented no evidence of compliance with the Memorandum of Understanding.

The Parties protest the lease parcels listed above because BLM has again failed to comply
with the Memorandum of Understanding and therefore has not provided a rational basis for its
decision to offer lease parcels in areas with big game crucial winter range and parturition areas.
Until such time as BLM complies with the Memorandum of Understanding it has no rational
basis for its decision and the decision is arbitrary and capricious. We request that the parcels be
withdrawn from the February 2010 lease sale.

While the Parties strongly protest the offering of any of these iease parcels for sale, at the
minimum, all such parcels in big game crucial winter range and parturition areas should have No
Surface Occupancy (NSO) stipulations applied to them. NSOs provide the only real protection
for big game. Recent studies on the impacts of oil and gas development and production on hig
game in Wyoming show that the impacts have been huge.” Not only have impacts to big game

I IBLA 2007-136 (174 IBLA 174), decided April 4, 2008.

* Berger, 1., K. Murray Berger and [. Beckmann. 2006, Wildlife and Energy Development: Pronghorn of the Upper
Green River Basin — Year | Summary. Wildlife Conservation Society, Bronx, NY. Berger, K., I. Beckmann, I
Berger. 2006, Wildlife and Energy Development: Pronghorn of the Upper Green River Basin - Year 2 Summary.



been significant, but they have occurred in spite of the application of winter timing limitations,
demonstrating that these stipulations alone do not provide adequalte protections for big game.

A further noteworthy factor is that timing limitations apply only during oil and gas
development, not during the production phase. Once production begins, there are no stipulations
in place for the protection of big game. It is therefore imperative that stipulations adequate to
protect big game be applied at the leasing stage, not the APD stage. See Center for Native

Ecosystems, IBLA 2003-352, November 22, 2006.

Attached to some of the parcels listed above is a timing limitation stipulation prohibiting
drilling between November 15 and April 30 for “profecting big game crucial winter ranges.”
Also attached 1o some ol the parcels is a timing limitation stipulation prohibiting drilling
between May 1 and August 5 for “protecting big game during parturition.” These are, however,
not total prohibitions on drilling during the stressful winter period and birthing time. Exceptions
{o the stipulations are regularly—almost automatically—granted anytime a lessee requests it.
See, for example, http://www.wy.blm.gov/pfo/wildlife/ exceptions.php (Pinedale Field Office
winter range stipulation exceptions) which shows that 123 exceptions were granted for the winter
of 2006-2007. Similar statistics are available for other Wyoming Field Offices. The enthusiasm
with which the Pinedale FO has granted winter-long exceptions to the stipulation for drilling on
crucial winter range further illustrates the totally discretionary nature and consequent
ineffectiveness of this stipulation.

Just as important, these stipulations do not limit operational and production aspects of oil
and gas development. See, for example, Jack Morrow Hills CAP EIS at A5-3. Obviously, if the
stipulation does not reserve authority to BLM at the leasing stage, BLM must allow
development despite severe impacts to winter ranges and big game, except for being able to
require very limited “reasonable measures.” These reasonable measures cannot be nearly broad
enough to ensure crucial winter ranges and parturition areas are protected at the operation and
production stage. See 43 CFR 3101.1-2.

The Wyoming Game and Fish Commission (WG&F) has a formal policy relative to
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disturbance of crucial habitats, including crucial winter ranges.” Crucial habitat is habitat “which

Wildlife Conservation Society, Bronx, NY. These reports are attached to the BCA June 2008 Lease Prolest as
Exhibits 17 and 18

Sawyer, H., R. Neilson, D. Strickland and L. McDonald. Oct, 2005. Sublette Mule Deer Study (Phase I1): 2005
Annual Reporl. Sawyer, H., R. Neilson, D. Strickland and L. MecDonald. 2006. Sublette Mule Deer Study (Phase
11): 2006 Annual Report. Sawyer, H., R. Neilson, F. Lindzey and L. McDonald. Winter Habitat Selection of Mule
Deer Before and During Deveiopment of a Natural Gas Field. Copies of these reports are attached to the BCA June
2008 Lease Profest as Exhibits 19, 20 and 21.

Powell, I.H. 2003. Distribution, habitat use patterns, and elk response to human disturbance in the Jack Morrow
Hills, Wyoniing, MS Thesis, Univ. of Wyoming, 52 pp. A copy of this study 1s attached to the BCA June 2008
Lease Protest as Exhibit 22.

Sawyer, H., and R. Nielson. 2005. Seasonal distribution and habitat use patterns of elk in the Tack Morrow Hills
Planning Area, Wyoming. Cheyenne: WEST, Inc., 28 pp. A copy of this report is attached to the BCA Tune 2008
Lease Protest as Exhubit 23
! Wyoming Game and Fish Department. April 1998. Policy No. VII H, Mitigation, altached to the BCA Tune 2008
Lease Protest as Exhibit 24.



is the determining factor in a population’s ability to maintain and reproduce itself . . . over the
long term.” [d. at 7. WG&F further describes big game crucial winter ranges as vilal habitats.
Vital habitats are those which directly limit a community, population, or subpopulation (ol
species), and restoration or replacement of these habitats may not be possible. The WG&T has
stated that there should be *no loss of habitat function™ in these vital/crucial habitats, and
although some modification may be allowed, habitat function, such as the location, essential
features, and species supported must remain unchanged. Mitigation Policy at 5.

Furthermore, Wyoming Game and Fish released the recommended minimum standards to
sustain wildlife in areas affected by oil and gas development. Their policy recognized the
ineffectiveness of winter range stipulations standing alone as currently applied. Mitigation
Policy at 6. In all cases, Wyoming’s new mitigation policy recommends going beyond just the
winter drilling timing limitations, which BLM currently applies to lease parcels on crucial winter
range. In addition to the winter timing limitations, the Mitigation Policy includes a suite of
additional standard management practices. Mitigation Policy at 9-11, 52-58. These additional
management practices include planning to regulate the pattern and rate of development, phased
development, and cluster development, among many other provisions. Mitigation Policy at 52.

Clearly, the timing limitation stipulation applicable to the Crucial Winter Range Parcels
is not in compliance with the State of Wyoming’s policics and plans regarding the protection of
wildlife. The timing stipulation, standing alone, does not ensure protection. of habitat function.
There is absolutely no guarantee, or even the remote likelihood that the location, essential
features, and species supported on the crucial winter range will remain “unchanged.”

Popular and scientific literature makes it clear that there will be foss of function if
significant exploration and development occurs on the leaseholds. In prior Protests the parties
have submitted substantial evidence showing that big game species are negatively affected by oil
and gas drilling on winter ranges. See the studies referenced in Footnote 2 above. These studies
document the negative effects of oil and gas drilling on big game winter ranges and winter range
use, as well as on big game migration routes, even when winter timing stipulations are in effect.

The findings in the scientific and popular literature have been confirmed in recent BLM
NEPA documents. The Green River EIS/RMP/ROD is replete with documentation of the
importance of crucial winter ranges, and their ongoing loss, despite the stipulation required by
BLM. Green River EIS/RMP at 347-349. (“Probably the single most important factor affecting
antelope populations are weather,” at 438-441.) (“ . . . oil and gas development in Nitchie Draw
causing forage loss and habitat displacement;” “Displaced wildlife move 1o less desirable habitat
where animals may be more adversely stressed . . .;” “Long-term maintenance and operations
activities in crucial wildlife habitats would continue (o cause displacement of wildlife from
crucial habitats, including . . . crucial big game winter habitats,” “Surface disturbing activities
would continue to cause long-term loss of wildlife habitat,” etc.) The Jack Morrow Hills EIS
also documents the importance of crucial winter ranges, particularly to elk. and the sensitivity of
wildlife on winter ranges not only to drilling during the winter period, but also due to ongoing

! Wyoming Game and Fish Department. Dec. 2004. Recommendations for Development of Oil and Gas Resources
within Crucial and Important Wildlife Habitats, al 3. This document is attached to the BCA Tune 2008 Lease Protest
as Exhibit 23
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displacement and disturbance of wildlife from oil and gas development. Jack Morrow Hills EIS
al 4-61 1o 4-64, 4-80 to 4-88. The Rawlins Dralt RMP [urther documents the negative elTects of
oil and gas drilling on big game when on winter ranges. Rawl ins RMP Draft EIS at 3-131 to 3-

136.

Given this evidence and the simple fact that each well pad converts 3-5 acres of crucial
winter range 1o bare ground for extended periods of time, there is no rational basis for BLM 1o
claim that it meets Wyoming s mitigation policy. It is impossible for crucial winter ranges 1o
remain “unchanged” in terms of the location, essential features, and species supported, even if
drilling does not take place during the timing stipulations. What is worse, however, is the fact
that drilling does take place during the timing stipulations when they are waived, as they
frequently are. Crucial winter ranges will clearly not remain “unchanged” because BLM has not
retained the authority to condition well operations (lasting for decades) at the leasing stage.

The Federal Land Policy and Management Act (FLPMA) requires BLM to “coordinate
the land use inventory, planning, and management activities of [public lands] with the Jand use
planning and management programs of . . . the States and local governments .. . by, among other
things, considering the policies of approved State and tribal resource management programs.”

43 USC 17121(9) (emphasis added). BLM must give special attention to “officially approved
and adopted resource related plans.” 43 CFR 1601.0-5(g). BLM must rcmain apprised of State
land use plans, assure they are considered, and resolve to the extent practical, inconsistencies
between state and federal plans. 43 USC 17121(9).

There is no indication that BLM’s winter timing stipulation is based on consideration of
Wyoming’s 1998 Mitigation Policy, or its new programmatic standards policy. See Footnote 3.
Tt is apparent there has been no attempt to resolve inconsistencies between what BLM’s
stipulation provides and what Wyoming’s mitigation policy requires. There are certamnly
inconsistencies. BLM’s timing stipulation attempts to prohibit drilling during limited periods,
vet this prohibition is frequently waived.” Indeed, quite recently the WG&F asked BLM in
Wyoming not to grant any waivers of stipulations last winter due to the lack of quality forage for
big game in their winter range and the anticipated impacts that year-round drilling wiil have on
big game under those conditions. BLM has refused to accede to this request and has proceeded
to grant waivers. Wyoming’s mitigation policy specifically seeks to fill gaps left by the timing
stipulation, by requiring a number of standard management practices on crucial winter ranges in
all cases. These recommendations are standing policy which WG&T expects to be applied in
every instance of leasing in crucial winter range.

The inconsistencies are even more glaring when one considers the fact that BLM’s timing
stipulation does not regulate the production phase. Until BLM considers and attempls to rescive
(hese inconsistencies, it cannot allow the sale of the Crucial Winter Range Parcels to go forward.
To do so would be a violation of NEPA.

Furthermore, the timing stipulation attached to the Crucial Winter Range Parcels is
inconsistent with the policy of the BLM Wyoming State Office, as enunciated in the Revised

Pocky Mountain News, Nov. 13, 2006, BLM grants drilling rights: 13 permils for gas run counter
1o will of Wyaming officials. Copy attached to the BCA June 2008 Lease Protest as Exhibit 26.
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Umbrella Memorandum of Understanding (MOU) between BLM and Wyoming Game and Fish
Department.

The various requirements in the WG&I minimum programmatic standards for oil and gas
development establish “sideboards” as to what aclions need fo be taken to prevent unnecessary or
undue degradation. BLM has not considered these standards from the perspective ol'its
FLPMA-imposed requirement 1o prevent unnecessary or undue degradation. BLM is not
meeting its duty to take “any” action that is necessary to prevent unnecessary or undue
degradation. 43 USC 1732(b). Once again, this failure is most apparent where application of the
winter fiming stipulation does not even regulate ongoing operations such as production. BLM
has an independent duty under FLPMA 1o take any action necessary to prevent unnecessary or
undue degradation, in addition o its NEPA duty to coordinate its activities with the State of
Wyoming and comply with the MOU. Since BLM has given up its ability to require restrictions
in the future by not imposing sufficient stipulations at the leasing stage, the effect of this failure
to require adequate restrictions at the leasing stage violates FLPMA by permitting unnecessary
or undue degradation when oil and gas development commences.

The parties also protest the sale of the Crucial Winter Range Parcels on the basis that
their sale would cause unnecessary or undue degradation of public lands. “In managing the
public lands the [Secretary of Interior] shall, by regulation or otherwise, take any action
necessary to prevent unnecessary or undue degradation of the lands.” 43 U.S.C. § 1732(b)
(emphasis added). BLM’s obligation to prevent unnecessary or undue degradation is not
discretionary; it is mandatory. “The court finds that in enacting FLPMA, Congress’s intent was
clear: Interior is to prevent, not only unnecessary degradation, but also degradation that,
while necessary . . . is undue or excessive.” Mineral Policy Center v. Norton, 292 F.Supp.2d
30, 43 (D.D.C. 2003) (emphasis added). The BLM has a statutory obligation to demonstrate that
Jeasing will not result in unnecessary or undue degradation.

We hereby incorporate by reference all Protests previocusly filed by the Parties which
address this issue.

B. LEASE PARCELS WITH SAGE GROUSE AND SAGE GROUSE HABITAT

The Parties protest lease parcels WY-1002-002, 003, 006, 007, 013, 014, 015, 016, 017,
019, 020, 021, 022, 023, 026, 027, 028, 029, 080, 032, 034, 038, 039, 040, 041, 044, 047, and
050. These parcels contain important sage grousc nesting habitats and/or winfering habitats. We
request that these parcels be withdrawn from the lease sale. Wyoming sage grouse populations
are some of the largest left in the nation and were relatively stable until the last decade, when
sage grouse populations experienced major declines range-wide. The Wyoming Game and Fish
Department reported that since 1952, there has been a 20% decline in the overall Wyoming sage

J
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grouse population, with some fragmented populations declining more than 80%;” one of

S WGEFD. 2000, Minutes of the Sage Grouse Conservation Plan meeting, June 21, 2000, Casper, WY. Cheyenne:
Wyoming Game and Fish Department. A copy is attached to the BCA June 2008 Lease Protest as Exlubit 32.



WGFD's biologists reported a 40% statewide decline over the last 20 vears.” These declines are
attributable at least in parl to habital loss due Lo mining and energy development and associated
roads. and to habitat fragmentation due to roads and well fields. Oil and gas development poses
perhaps the greatest threat to sage grouse viability in the region. The area within 2 to 3 miles of' a
sage grouse lek is crucial to both the breeding activities and nesting success of local sage grouse
populations. In a study near Pinedale, sage grouse from disturbed leks where gas development
occurred within 3 km of the lek site showed lower nesting rates (and hence lower reproduction),
traveled farther to nest, and selecled greater shrub cover than grouse from undisturbed leks.”
According to this study, impacts of oil and gas development to sage grouse include (1) direct
habitat loss from new construction, (2) increased human activity and pumping noise causing
displacement, (3) increased legal and illegal harvest, (4) direct mortality associated with reserve
pits, and (5) lowered water tables resulting in herbaceous vegetation loss. These impacts have not
been thoroughly evaluated with full NEPA analysis.

Because leks sites are used traditionally year afier year and represent selection for
optimal breeding and nesting habitat, it is crucially important to protect the area surrounding lek
sites from impacts. In his University of Wyoming dissertation on the impacts of oil and gas
development on sage grouse, Matthew Holloran stated, “current development stipulations are
inadequate to maintain greater sage-grouse breeding populations in natural gas fields.” ? The area
within 2 or 3 miles of a sage grouse lek is crucial to both the breeding activities and nesting
success of local sage grouse populations. Dr. Clait Braun, the world’s most eminent expert on
sage grouse, has recommended NSO buffers of 3 miles from Iek sites, based on the uncertainty
of protecting sage grouse nesting habitat with smaller buffers.'® Thus, the prohibition of surface
disturbance within 3 miles of a sage grouse lek is the absolute minimum starting point for sage
grouse conservation.

Other important findings on the negative impacts of oil and gas operations on sage grouse
and their iInPIicaﬁons for the species are contained in three studies recently accepted for
publication. ! Sage grouse mitigation measures have been demonstrated to be ineffective at

7 Christiansen, T. 2000. Sage grouse in Wyoming: What happened Lo all the sage grouse? Wyoming Wildlife News
9(5), Cheyenne: Wyoming Game and Fish Department. A copy is attached to the BCA June 2008 Lease Protest as
Exinbit 33.

¥ Lyon, A.G. 2000. The potential effects of natural gas development on sage grouse (Centrocercus urophasianus)
near Pinedale, Wyoming. M.S, Thesis, Univ. of Wyoming, 121 pp. A copy is attached to the BCA Tune 2008 Lease
Protest as Exhibit 34,

Y M. Holloran. Dee. 2005. Greater Sage-Grouse Population Response to Natural Gas Field Development in Weslern
Wyorming, al 57. This study is attached to the BCA June 2008 Lease Protest as Exhibit 35.

19C. Braun. May 2006, A Blueprint for Sage-grouse Conservation and Recovery. Grouse, Inc. This study 1s
attached to the BCA Tune 2008 Lease Protest as Exhibit 36.

2 Dolierty, KE., D.E. Naugle, B.L. Walker, and .M. Gralam. Greater sage-grouse winler habital selection and
energy development. Joumnal of Wildlife Management: In Press. Attached to the BCA June 2008 Lease Prolest as
Exhibit 37.

Walker, B.L., D.E. Naugle, and K.E. Doherty. Greater sage-grouse population response to energy development and
habital loss. Journal of Wildlife Management: In Press. Attached to the BCA Tune 2008 Lease Protest as Exhibit 38.
Walker, B.L., D.E. Naugle, K.E. Doherty, and T.E. Comish. 2007, Wesl Nile virus and grealer sage-grouse:
eslimating infection rate in a wild bird population. Avian Diseases 51:In Press. Altached to the BCA June 2008
Lease Protest as Exhibit 39.



maintaining his species at pre-development levels in the face of oil and gas development by
Holloran (2005) and Naugle et al. (2006). Naugle found an 85% decline of sage grouse
populations in the Powder River Basin of northeastern Wyoming since the onset of coalbed
methane development there. BLM has repeatedly failed to provide any analyss, whether field
experiments or literature reviews, that examines the effectiveness of the standard quarter-mile
buffers where disturbance would be “avoided.” There is substantial new information in recent
studies 1o warrant supplemental NEPA analysis of the impacts of oil and gas development to
sage grouse. It is incumbent upon BLM fo consider the most recent scientific evidence regarding
the status of this species and to develop mitigation measures which will ensure the species 1s not
moved toward listing under the Endangered Species Act. It is clear from the scientific evidence
that the current protections are inadequate and are contributing to the further decline of the bird’s
populations. This information constitutes significant new information that requires amendment
of the Resource Management Plans before additional oil and gas leasing can move forward.

Wyoming Game and Fish department biologists have reached a consensus that the
Timing Limitation Stipulations proposed for sage grouse in this Jease sale are ineffective in the
face of standard oil and gas development practices. See Attachment 1. These stipulations have
likewise been condemned as inadequate by the U.S. Fish and Wildlife Service and renowned
sage grouse expert Dr. Clait Braun. See Attachment 2. The BLM itself has been forced to admit
that “New information from monitoring and studies indicate that current RMP decisions/actions
may move the species toward listing... conflicts with current BLM decision to implement BLM’s
sensitive species policy” and “New information and science indicate 1985 RMP Decisions, as
amended, may not be adequate for sage grouse.”? Continued application of stipulations known
to be ineffective in the face of strong evidence that they do not work, and continuing to drive the
sage grouse toward ESA listing in violation of BLM Sensitive Species policy, is arbitrary and
capricious and an abuse of discretion under the Administrative Procedures Act.

The parties protest the sale of all lease parcels which contain sage grouse leks, nesting
habitat, breeding habitat, wintering habitat and brood-rearing habitat. We request that these
parcels be withdrawn from the lease sale. Failing withdrawal of the parcels, it is critical that no
surface occupancy stipulations be placed on all lease parcels with sage grouse leks. In addition,
three-mile buffers must be placed around all leks. It is also critical that these stipulations be
attached at the leasing stage, when BLM has the maximum authority to restrict activities on these
crucial habitats for the protection of the species, and that no exceptions to the stipulations be
granted. BLM’s failure to do so will permit oil and gas development activities which will
contribute to declining sage grouse populations and the potential for listing by the US Fish and
Wildlife Service as a threatened or endangered species, in violation of BLMs duty to take all
actions necessary to prevent listing.

Ahbsent cancellation of this lease sale, we also request that all lease parcels with sage grouse
leks, nesting habitat, breeding habitat, wintering habitat and brood-rearing habitat— as a
minimum greater sage grouse habitat conservation measure—contain stipulations which
fully comply with and adhere to the Sage-Grouse Habitat Management Guidelines for

2 Sage grouse plan amendment land user information meeting PowerPoml, available online al
http://www bl gov/pgdata/elc/medial ib/blm/wy/ information/NEP A/blodocs/sagegrouse. Par.94571 . File dat/May28

InfoMtg pdf Site last visited 7/16/2008.



Wyoming adopted July 24, 2007 or to guidance provided in the Wyoming Bureau of Land
Management Director’s Instruction Memorandum No. WY-2010-12 dated January 4, 2010,
whichever provides the greatest short-term and long-term protection for the greater sage

13
grouse.

In light of the Wyoming BLM State Office’s recently published greater sage-grouse
policy, we request that BLM require compliance with Instruction Memorandum No. WY-
2010-012," which replaces Instruction Memorandum No. WY-2004-057, in all Jeases the
agency authorizes on parcels with sage-grouse and sage-grousc habitat.

@ THE PROTESTED PARCELS ARE LOCATED IN AREAS THAT CONFLICT
WITH NESTING RAPTORS

It appears that several parcels conflict with nesting raptor sites. The following lease
parcels up for bid, namely WY-1002-001, 002, 003, 005, 006, 007, 008, 012, 013, 014, 015, 016,
017, 020, 021, 022, 023, 024, 025, 026, 027, 028, 029, 030, 041, 042, 044, 046, and 051, include
areas with raptor nests and/or bald eagle roost sites, where inadequate stipulations have been
applied.

BLM should apply stronger, science-based lease stipulations; timing limitation
stipulations are inadequate because they allow vehicle trallic and human activity close 1o nest
sites during the nesting season after the drilling/construction phase of development is completed.
NSO buffers of at least one mile for raptor nest sites should be applied.

D. THE PROTESTED PARCELS CONFLICT WITH MOUNTAIN PLOVER
HABITAT

The following parcels conflict with mountain plover habitat: WY-1002-006, 007, 008,
009, 010, 011, 018, 020, 021, 022, 023, 024, 025, 026, 027, 028, 029, 035, 042, and 043. As
BLM is no doubt aware, the mountain plover was de-listed as a Threatened Species recently, but
litigation has resulted in a settlement under which USFWS will re-examine its listing decision
and issue a new 12-month determination. BLM should apply stronger, science-based lease
stipulations as well for mountain plover; timing limitation stipulations are inadequate because
they allow vehicle traffic and human activity close to nest sites during the nesting season after
the drilling/construction phase of development is completed. NSO buffers of at least one mile for
plover nest sites should be applied.

E. LEASE PARCELS WITH WYOMING POCKET GOPHER AND WYOMING
POCKET GOPHER HABITAT

The Notice for the February 2010 lease sale lists the following parczls as potentially
conflicting with Wyoming pocket gopher habitat: WY-1002-008, 009, 010, 011, 017, 018, 020,
021, 022, 023, 024, 025, 027, 028, 029, 031, 032, 033, 034, 035, 036, 037, 042, and 044.

W See http//www.blm. gov/pedata/ele/medial ib/blm/wy/resources/efoia/IMs/201 0. Par.61358 File dat/wy201 0-

012.pdl | .
" bt‘m:,’/»\"v\'\-\'.blm‘,‘.’cwfpgdalafetc/mer_liali'D/'blmJ’\\-’\.w"re::o'..uces/s['oia"H\fIsr'ZU] (. Par.61358. File.dai/wy2010-012.pdf
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However, all the parcels may potentially conflict with \X"yomin g pocket gopher habitat. As BLM
is no doubt aware, BCA authored a pelilion to llbl the Wyoming pocket gopher as Threalened or
Endangered under the Endangered Species Act.’” USFWS’ response to our petition will be
released in April of 2010. Until USFWS concludes its review of BCA’s petition, BLM should
refrain from approving or conducting any activity that could harm Wyoming pocket gophers or
their habitat. Stipulations will not adequately prevent hamm to the species until the status of the
Wyoming pocket gopher is determined and established under the auspices of Endangered
Species Act criteria.

We protest these parcels and request that these leases not issue. Wyoming pocket gophers
are one of the rarest mammals in North America, if not the rarest. This naturally uncommon
species is extremely vulnerable to habitat loss due to mining and energy development and
associated roads, and to habitat fragmentation due to roads and well fields. Oil and gas
Jevelopment poses perhaps the greatest threat to Wyoming pocket gopher viability. Both
breeding and foraging activities of Wyoming pocket gopher populations are impacted by above
and below ground disturbances associated with oil and gas exploration, drilling and associated
activities. Impacts of oil and gas development to Wyoming pocket gopher include (1) direct
habitat loss from new consiruction, (2) increased human activity and pumping noise causing
generally known and unknown behavioral changes, (3) direct mortality associated with reserve
pits, crushing duc to vehicular movements and construction activitics, and (4) lowered water
tables resulting in herbaceous vegetation loss. These impacts have not been thoroughly evaluated
with full NEPA analysis.

There is not enough known about Wyoming pocket gophers to confidently assess the
spatial dynamics of populations. Factors such as low dispersal ability, high inbreeding, and high
variation over small geographic areas suggest that Wyoming pocket gopher meta-population
structures coa]d easily be disrupted when local populations are isolated oves relatively short
distances.'® The continuity of suitable habitat thus becomes an important component in the
conservation of Wyoming pocket gopher populations. V fery little is known regarding
survivorship and mortality in Wyoming pocket gophers.'” Most do not live more thzm two
breeding season, but they are capable of living longer LmdeJ favorable circumstances.” Climate
may be a factor in 7% clusius survival and recr uitment.”” Researchers also stated that sub-adult

B See htlp/fwww. voiceforthewild.org/petitions/Final %2 0WPG%20Listng%2 0 Petition pdf.
% Patton, 1.L. and R.E. Dingman. 1968. Chromosome studies of pocket gophers, genus Thomoniys. 1. The
sljwci‘ﬁc status of Thomomys umbrinus (Richardson) in Arizona. Journal of Mammalogy 49:1-13.

Keinath, D.A. aud G.P. Beauvais. 2006. Wyoming pocket gopher (Thomomys clusius): a technical conservation
assessment. USDA Forest Service, Recky Mountain Region.
Available online: hitp://www. s, fed us/i2/projects/scp/assessments/wyomingpocketgopher. pdf

® Reid 1973. “Population biology of the northern pocket gopher.” In Pocket Gopliers and
Colorado Mountain Rangeland. Experiment Station Bulletin. Fort Collins, CO:
Colorado State University. Pp. 21-41.

(lark, T.W. and M.R. Stromberg. 1987. Mammals in Wyoming. th]\’(’lqﬂ‘. Press
of Kansas, La‘.vrence, KS.
¥ Vaughan, T.A. 1967. Food habits of the northern pocket gopher on shortgrass prairie. The Aserican
Midland Naturalist 77:176-189.



pocket gophers appear ed 10 experience unusually heavy mortality when forced to live in
marginal habitats.”

Mammologists and other wildlife and soil scientists recognize pocket gophers for their
positive impacts on the ecosystems they inhabit. These effects primarily result from extensive
tunneling L101]\-'11}’ which can affect soil formation, hydrology, and nutrient flows. In addition,
pocket gophers’” consumption of below-ground plant biomass can dlte1 the competitive
interactions of plants and thereby influence above-ground vegetation.” I Like other “ccosystem
engineers” (e.g., ants, beavers, prairie dogs), pocket gopher activities can drive ecosystem
function, making them important to native ecosystems. The extensive burrow systems provide
habitat for numerous other burrowing and opportunistic species. Abmdoned pocket gophers
provide habitat for salamanders, snakes, insects, and other rodents.”

In addition, pocket gophers serves as prey for a number of birds and mammals, but it is
suspected 111a1 natural predation is not a factor limiting pocket Uophel distribution and
abundance.” Since gophers evolved with natural predators, it is unlikely such predation would
play a role in population declines unless accompanied by other extenuating cir cumstances.”
Such extenuating circumstances might included increased predation from generalist predators
whose distributional expansi(m has been facilitated by human alteration of the landscape (e.g.,
feral cats, coyotes, raccoons). 2 Three-dimensional structures avqocsatcd with oil and gas
development, like power lines and buildings, create raptor per ches.” Such development has
transformed pocket gopher habitat from a largely flat plane to a world with increased
opportunities for raptor predation. In the event that Wyoming pocket gopher populations
becomeﬁmall and/or isolated, even natural predation events could cause a marked population
decline.”

¥ Howard, W.E. and H.E. Childs. 1955. Ecology of pocket gophers with emphasis on Thomomys botlae mewa.
Hilgardia 29:277-358. : P '

U Keinath, D.A. and G.P. Beauvais. 2006. Wyoming pocket gopher (Thomomys clusius): a technical conservation
assessment. USDA Forest Service, Rocky Mountam Region.

Available online: htlp:/www . [s. fed us/12/projecls/scp/assessients/wyomingpockelgopher.pdfl

= Center for Native Ecosystems, Forest Guardians, Michael C. McGowan, and Jacob Smith. 2003, Petition for a
Rule to List Thomomys talpoides macrotis (Northem Pocket Gopher, subspecies macrotis) as Threatened or
Endangered under the Endangered Species Act, 16 U.S.C. § 1531 el seq. (1973 as amenided) and for the Designation
of Critical Habital. March 20, 2003.

. Armsirong, D M. 1987, Rocky Mountain Mammals. Colorado Associated University Press.

* Chase, 1.D., W.E. Howard, and I.T. Roseberry. 1982. Pocket Gophers. fn: Wild Mammals of North America.
Tohns Hopkins University Press, Baltimore, MD,

* Kemath, D.A. and G.P. Beauvais. 2006. Wyoming pocket gopher (Thomomys clusius): a technical conservation
assessment. USDA Forest Service, Rocky Mountain Regxon.

Available enline: http://www.{s. fec us/12/projects/scp/assessments/wyonungpocketgopher. pdf

B Kemath, DA and G.P. Beauvais. 2006. Wyoming pocket gopher (Thomomys clusius) a Llechuical conservation
assessment. USDA Forest Service, Rocky Mountain Region

Available online: htlp://www {5 fed.ug/t2/projects/scp/assessments/wyomingpocketgopher. pdf

¥ Pyreau of Land Management. 2006. Scoping Notice, Continental Divide - Creston, Carbon County, Wyoming,.

2TWilcove, D.S. 1985. Nest predation in forest tracts and the decline of migratory HOUEbLI m Ecology 66:1211-1214,
Sinclair, ARE., R.P. Pech, C.R. Dickman, D. Hik, P. Mahon, and A.E. Newsome. 8. Predicting Effects of
Predation on Conservation of Endangered Prey. Conservation Biology 12:564.
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Pocket gophers are strongly fossorial, living most of their lives in burrow systems and
underground tunnels.® Based on the very limited information base, the Wyoming pockel gopher
appears to segregate from northern pocket gophers by preferentially occupying dry, gravelly,
shallow-soil ridge tops rather than deeper soiled swales and valley bottoms,” but this
information is tenuous and useful mainly to inform further investigation. The long distance
movement and dispersal capabilities of Wyoming pocket gophers are limiled since they stay
underground most of the time, foraging above-ground only at night or on overcast days.”" Plus,
the energetic costs of burrowing are high enough to be a physiological limitation to movem ent.”!

Other species of pocket gophers may have longer-distance di spersals beneath snow, but
this is unlikely for Wyoming pocket gophers because the species’ preferred habitat is presumed
to be dry ridges with low snow accumulation and wind scouring that tends to deposit existing
snow in depressions.

A suitable landscape for Wyoming pocket gophers may be loosely defined as a dry
upland with gravelly, yet still tractable, soils and relatively high productivity of grasses and forbs
(high food availability). Given the species’ small home ranges, the continuous area of such
habitat capable of supporting a Jocal population of Wyoming pocket gophers may be relatively
small. However, long-term persistence of the gophers would likely depend on largsr areas of
such habitat arranged in patches of sufficient proximity to allow dispersal between patches.
Other than coarse scale habitat availability, it is unclear what limits the structure and growth of
populations. The extremely varied diets of various pocket gopher species have led to the
conclusion that food is seldom a limiting factor in pocket gopher distribution, but the nature and
amount of vegetation may affect local population densities.*

The Wyoming poclet gopher is known to occur only in Sweetwater and Carbon Counties
in Wyoming. As its range is currently defined, the Wyoming pocket gopher appears 1o occur
primarily on multiple-use lands managed by the BLM. These lands are extensively intermixed
with parcels of private land. A variety of biological factors can make animals intrinsically
susceptible to disturbance, including narrow distribution, habitat specificity, restrictive
territoriality and area requirements, susceptibility to disease, low dispersal capability, high site
fidelity, and low reproductive capability. After reviewing available information, researchers
considered the intrinsic vulnerability of Wyoming pocket gophers to be moderate due to highly
limited distribution, limited dispersal ability, and the uncertainty surrounding many aspects of
their biology.””

% Keinath, D.A and G.P. Beauvais. 2006. Wyoming pocket gopher (Thomomys clusius): a techmcal congervation
assessment. USDA Forest Service, Rocky Mountain Region.

Available online: httn://www._fs. fed us/i2/projects/scp/assessments/wyomingpocketgopher. pdf

2 Clark, T.W. and MR, Stromiberg. 1987. Mammals in Wyoming. University Press of Kausas, Lawrence, KS,
Wyerts, B.1. and LN, Camraway. 1999. Thomomys talpoides. Mammalian Species 618:1-11.

Mleck, D. 1979. The cnergy cost of burrowing by the pocket gopher Thomomys bottae. Phys iwlogical Zoology
52:122-136.

2 Miller, R.S. and R.A. Ward 1964 Ectoparasites of pocket gophers from Colorado. The American Midland
Naturalist 64:382-391.

T Kewally, D.A. aud G.P. Beauvais. 2006. Wyoming pockel gopher (Thomomys clusius): a tectuical conservalion
assessment. USDA Forest Service, Rocky Mountain Reglon
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Small mammals with restricled distributions and/or narrow habilal requirements are more
vulnerable than others to habitat loss.® The paucity of information regarding Wyoming pocket
gophers requires exfreme caution when proposing to disturb potential habitat. Iabitat
destruction is the primary threat to 7. clusius. Habitat fragmentation and isolation also threalen
T elusius. Continued oil and gas development creates increasingly dense road networks,
diminishes corridors for dispersal, and further separates populations. Roads act as barriers to
finding mates, leading to inbreeding and loss of gene flow within individual populations. Habitat
fragmentation results in shrinking islands of intact habitat with increased exposure to edge
effects. The impacts of disturbances associated with oil and gas development will only increase
under the February sale of parcels containing Wyoming pocket gophers and habitat.

Development is not just destroying and fragmenting habitat, it is also degrading it. Soil
disturbances typical of oil and gas development projects, motorized vehicle impacts, and other
activities are known to exacerbate the introduction and subsequent spread of noxious weeds.
Noxious weeds limit population density in fossorial mammals.” In addition, herbicide use that
invariably precedes and follows most forms of development also degrades pocket gopher
habitat.*® Finally, individual pocket gophers are killed in the pursuit of commercial and
industrial development.

The Wyoming BLM assigned the Wyoming pocket gopher to its sensitive species list. The BLM
developed the list to “ensure that any actions on public lands consider the overall welfare of

¥ Hafner, D.T. 1998. Rodents of Southwestemn North America. /n: D.J. Hafner, E. Yensen, and G.L. Kickland, Ir.,
editors North American rodents. status survey o conservation action plan. TUCN/SSC Fodent Specialist Group,
TUCN, Gland, Switzerland and Cambridge, UK.

Tafaer, David 1., Eric Yensen, Gordon L. Kirkland, J1., Joseph G Ilall, Joseph 4. Cook, and David W, Nagoersen.
1998, “Executive Suminary.” In North American rodents. status survey and conservation action plan. D. J. Hafner,
E. Yensen, and G. L. Kirkland, Ir., eds. ITUCN/SSC Rodent Specialist Group, TUCN, Gland, Switzerland and
Cambridge, UK., x + 171 pp. Pp. 66-67. Pp.vii.

Jafuer, David J. 1998, “Rodents of Southwestern North America.” Ch. 3. In North American rodents: status
survey and conservation action plan. D. J. Halner, E. Yensen, and G. L. Kukland, Jr., eds. ITUCN/SSC Rodent
Specialist Group, TUCN, Gland, Switzerland and Cambridge, UK., x + 171 pp. Pp. 66-67. Pp. 10-17.

Hafner, David I. 2001. New Mexice Natural Heritage Program, pers. comm., 5 December 2001,

3 Slobodchikofl. C.N., A. Robinson, and C. Schaack. 1988. Habitat use by Gunnison’s prairie dogs. Pp. 403-408 in
R.C. Szaro, K.E. Severson, and D.R. Patton, technical coordinators. Management of amphibians, reptiles, and small
mamimals in North America, Proceedings of the symposium, 19-21 Tuly 1988, Flagstaff, Arizona. USDA Forest
Service General Technical Report RM-166. November 1988, USDA Forest Service, Rocky Mountain Forest and
Range Experinent Station, Fort Collins. 458 pp. :

% Reid 1973, “Population biology of the northem pocket gopher.” In Pocket Gophers and

Colorado Mountain Rangeland. Experiment Station Bulletin. Fort Cellins, CO:

Colorado State University. Pp. 21-41.

Hansen, R.M. and A.L. Ward. 1966. Some relations of pocket gophers to rangelands on Grand Mesa, Colorado.
Colorado Agricultural Experiment Station Technical Bulletm 88:1-22.

Tietjen, H.P. 1973 Control of pockel gophers. Pp. 73-81 m Pocket Gophers and
Colorado Mountain Rangeland.

Chase, 1.D., W.E. Howard, and I T. Roseberry. 1982, Pocket Gophers. In: Wild Mammals of North America.
Tohns Hopkins University Press, Baltimore, MD.

Miller, R.S. 1964. Ecology and distribution of pocket gophers (Geomyidae) in Colorado. Ecology 45:256-272.

Tietjen, HP., C.H. Halvoran, P.L Hegdal, and A M. Jolnson. 1967. 2,4-D herbicide, vegelation, and pocket
gopher relationships: Black Mesa, Colorado. Ecology 48(4):634-643

14



these sensitive species and do not contribute to their decline. In addition, the Wyoming Game
and Fish Department includes the Wyoming pockel gopher on a lungr list of species of concern
under Wyoming’s Comprehensive Wildlife Conservation Str ategv.”” The BLM’s sensitive
species management includes “developing conservation strategies” and “prioritizing what
conservation work is needed.” BLM’s inclusion of parcels with Wyoming pocket gophers and
habitat in the February 2010 lease sale does not indicate the agency is adhering 1o its own
management standards.

The Wyoming Natural Diversity Database has assigned the Wyoming pocket gopher a
rank of G2/S2*® The G2 refers to a relatively high probability of global extinction, based
primarily on the species’ extremely small global range. The S2 refers to a relatively high
probability of extinction from Wyoming, based largely on range restriction, but also considering
apparently low range occupation, uncertain abundance trends, and moderate biological
vulnerability. Further, the Database assigned a Wyoming Significance Rank of Very High to the
Wyoming pocket gopher, which reflects the extr eme!v high contribution of Wyoming population
segiments to continental persistence of the species.”’

To date, there are no management plans or conservation strategies pertaining explicitly to
the Wyoming pocket gopher, although one status assessment has been dr mﬂed with support of the
Wyoming BLM State Office and the Wyoming Natural Diversity Database.’* There appeat fo be
insufficiently described mechanisms by which conservation of Wyoming pocket gophers could
be achieved should oil and gas development occur within their known and potential range.
However, the primary concern stated by most studies of the species is the lack of infonnation on
jts biology and ecology. Without gathering the needed information, conservation mechanisms’
efficacy cannot be determined. Biodiversity Conservation Alliance asks the Wyoming BLM
Statz Office to withdraw parcels containing known and potential Wyoriing pocket gophers and
habitat while adequate information is gathered and evaluated and the USFWS. completes iz

review of our petition for listing under the ESA.

Negative impac’rq of oil and gas operations on Wyoming pocket gopher and their
implications for the species are named in virtually every scientific Wyoming pocket gopher
(Thomomys clusius) conservation assessment and survey. Wyoming pocket gopher mitigation
measures are essentially non-existent due to their extremely limited range and a paucity of
scientific knowledge concerning its ability or inability to adapt to changing habitat conditions.

7 Wyoming Game and Fish Department. 2005. A Comprehensive Wildlife Conservation Strategy for
Wyoming. Wyoming Game and Fish Department, Cheyenne, WY. Approved July 12, 2005.32
S.P. 1958. The bobeal of North America; its hustory, life habitats, economic status and control, with lists of currently
recognized subspecies. The Stackpoie Company Harrisburg, Pennsylvania and The Wildlife Management Instituts,
Washington, D.C., 193 pp.
¥ hitp/ruwadmnweb. uwye.edi/wyndd/; Keinath et al. 2003,
¥ Kemath, D.A, and G.P. Beauvais. 2003". Wyoming Animal Element Ranking Guidelmes. The Wyonung Natural
Diversily Dalabase, University of Wyoming, Laramie, WY

Keinath, D.A., B H. Heidel, and G.P. Beauvais. 2003, Wyoming Plant and Animal S[}CC[BN of Coneem:
November 2003, The Wyoming Natural Diversity Dalabase, University of Wyoming, Laramie, WY,
O Beguvais, G.P. and D, Dark-Smiley. 2005, Species assessment for Wyoming Pockel Gopher (Thoniomys clusius)
in Wyoring. Report prepared for the Wyoming State Bureau of Land Management, Cheyenne, Wyoming by the
Wyoming Natural Diversity Database, Laramie, WY.
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BLM has failed to provide any analvsis, whether field experiments or literature reviews, that
describes i and how disturbance 1o 7. clusius habilal would be “avoided.” There is substantial
new information in recent studies to warrant supplemental NEPA analysis of the impacts of oil
and gas development to Wyoming pocket gopher. It is incumbent upon BLM to consider the
most recent scientific evidence regarding the status of this species and to develop mitigation
measures, if possible, which will ensure the species is not moved toward listing under the
Endangered Species Act. It is clear from the scientific evidence and a total absence of
meaningful BLM (state and federal levels), Wyoming Game and Fish, and U.S. Fish and
Wildlife Service conservation measures for the Wyoming pocket gopher that current protections
are non-existent, thereby allowing if not encouraging habitat degradation and destruction. New
and continuing Wyoming pocket gopher survey information constitutes significant new
information that requires amendment of the Resource Management Plans before additional oil
and gas leasing can move forward."

For example, the BLM itself has been forced Lo admit that “New information from
monitoring and studies indicate that current RMP decisions/actions may move the species
[greater sage grouse] toward listing...conflicts with current BLM decision to implement BLMs
sensitive species policy” and “New information and science indicate 1985 RMP Decisions, as
amended, may not be adequate for greater sage grouse.” Continued application of stipulations
known to be ineffective in the face of strong evidence that they do not work, and continuing to
drive the greater sage grouse toward ESA listing in violation of BLM Sensitive Species policy, is
arbitrary and capricious and an abuse of discretion under the Administrative Procedures Act. We
hoid that. in the case of the Wvoming pocket gopher. relevant stipulations do not exist. Further,
we hold that a total absence of stipulations serves to drive the Wyvoming pocket gopher toward
ESA listing in violation of BLM Sensitive Species policy. is arbitrary and capricious. and is an
abuse of discretion under ths Adminisirative Procedures Act,

We protest the sale of all lease parcels which contain known and potential Wyoming
pocket gopher habitat. We request that these parcels be withdrawn from the lease sale. Failing
withdrawal of the parcels, it is critical that no surface cccupancy stipulations be placed on all
lease parcels containing known and potential Wyoming pocket gopher habitat. It is also critical
that these stipulations be attached at the leasing stage, when BLM has the maximum authority to
restrict activities on these crucial habitats for the protection of the species, and that no exceptions
to the stipulations be granted. BLM’s failure to do so will permit oil and gas development
activities which will directly and indirectiy negatively impact Wyoming pocket gopher
populations and habitat and increase the potential for listing by the US Fish and Wildlife Service
as a Threatened or Endangered species, in violation of BLM’s duty to take all actions necessary
to prevent listing.

;s Keinath, D A. and G.P. Beauvais, 2006. Wyoming pocket gopher (Themomys clusius): a technical conservation
assessment, UUSDA Forest Service, Rocky Mountain Regron.
Available online' http://www.{s. fed.us/i2/projects/sep/assessments/wyomingpocketgopher.pdf

Keinath, D.A., H. Griscom, and A. Redder. 2008. Survey for Wyoming pocket gopher (Thomonys clusius) n
central Wyoming. Report prepared for The Nawre Conservancy - Wyoming Field Cifice by the Wyoming Natural
Diversity Database - University of Wyoming, Laramie, Wyoming. Available online:
fip://Ap. wygisc.uwya edu/pub/gis/wyndd/THCL ReportO7 5Feh07 pdf




The following information represents Wyoming pocket gopher survey data collected in
g il ¢ hl 2
2008 by consulting firm, Hayden-Wing Associates, LLC.*

Because the Wyoming pocket gopher (Thomomys clusius) 1s the only known vertebrate
species endemic to \?\fyoming—ap{)zirent]y only in south-central Wyoming and in specifically
Sweetwaler and Carbon counties.” One of our petitions primary rationales for the species’ listing
under the Endnagered Species Act is the potential negative effects of energy development taking
place within their known 1‘;111ge.44 Energy development is also named as a “more likely” threat
than even agriculture to the Wyoming pocket gopher in the Wyoming Natural Diversity
Database Wyoming pocket gopher Conservation Assessments.””

Anthropogenic impacts, in addition to oil and gas development and related activities

Livestock Over-grazing livestock also reduces the abundance of pocket gophers while
some studies suggesied increased gopher abundance with razing until grazing became heavy;,
: : = 45,47,48,45,50,51,52 7 : -
whereupon gophers virtually disappeared (Phillips 1936)."""" SIPLI TR weight of evidence

suggests that heavy grazing pressure 1s likely to reduce the prevalence of pocket gophers.

Oiher agricultural practices that adversely impact pocket gophers, generally. are “pest”
control measures including poisoning and trapping of gophers and other wildlife.” Herbicides
used to controi weeds have also been shown to negatively impact populaticns of northemn pocket
gophers through their effect on the species’ natural food sources,”**>¢ :

¥ Wyoming (Thomoinys clusius ) Swveys in South-Central Wyoming Prepared for Petrolsurm
Wyaming 251 Wemer Court Suite 100 Casper, Wyoming 82601 Prepared by Hayden- Wi
16%% Laramie, Wyoming 82073 November 2008

Clar, TW. and MR, Stroanberg. 1987, Mammals i Wyoming. Universitv Fress of Kar
Jodiversity Conservation Alliance. Petition to List Wyoming Pocket Gopher as Threc
the Endangered Species Act. Submitled to U.S. Fish & Wildlife Service: August 7, 2007,
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Wyoming Pocket Gopher (Thomomys clusius); *A Teclnical Conservation Assessment, Preparsd for ilie 1TTSDA
Forest Service, Rocky Mountam Region, Species Conservation Project August 31, 2006 Douglas A Keinath and
Gary PP Beauvais, Ph.D. Wyoming Natural Diversity Database, University of Wyorning, 1000 E. University Ave.
— Dept. 3381, Laramie, Wyoming 82071. *Peer Review Administered by Society for Couservation Biology
“ Hansen, R.1. 1965. Pocket gopher density in an enclosure of native habitat. Jounal of Mammalogy 46:508-509.
¥ Hansen, R.M. and A_L. Ward. 1966. Some relations of pocket gophers to rangelands on Grand Mesa, Cclorado.
Colorado Agricultural Experiment Station Technical Bulletin 88:1-22, '
¥ Hansen, Richard M. and Vincent H. Reid 1973. “Distribution and adaplations of pocket gophers.” In Pociet
Gophers and Colorade Mountain Rangeland. Experi L Station etin. Forl Collins, CO: Colorado State

pl 1 Colorade Mountain Rangeland. Experiment Station Bulletin. Fort Collis, CO: Colorado Stai
Uisiversity,
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mountain rangeland. Colorado State University Experiment Station Bulletin 5445:1-90.31

M Stromberg, MR and LR, Griffin 1996, Long term patlers in coastal California grasslands in relation fo
cultivacion, gophers and grazing. Ecological Applications 6:1189-1211.
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29:4713-425.
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“A more likely threal is soil disturbance and compaction due Lo increased
petroleum exploration and extraction. In this context, increased road density that
accompanies petroleum development may be more of a threat than the construction
of well pads and pipelines, since it would fragment habitat, which could impede
population persistence. Fragmentation due 1o road construction has been cited as a
factor in a petition to list a subspecies of northern pocket gopher (7homomys
talpoides macrotis), as threatened under the Endangered Species Act (CNE et al.
2003). Authors of the (Thememys talpoides macrotis) petition claim road
construction from municipal development reduces dispersal corridors, creates
barriers to finding mates, and increases exposure to edge eflects, thereby separating
populations and leading to inbreeding and loss of gene flow within individual
populations. Given the already noted propensity of pocket gopher populations to
become isolated and inbred, this is not an unreasonable scenario and could become
a concern if road construction increases within populations of Wyoming pocket
gophers.™’

Invasion of noxious weeds is generally enhanced by human disturbance of native
landscapes such as overgrazing, road construction, recreation, land development. Introduction of
non-native plants and cven disturbances to native vcgctauon has been shown to limit populations
of other burrowing herbivores such as prairie dogs * Accor ding to Havden Wing Associates,
LLCP.O., “studies have not explicitly investigated effects on pocket gophers, but it is likely that
non-l.arwe vegetation could alter or resirict their populations, p'n'rncal arly if the invasive species
are not palatable to gophers. The avthors do not see this situation as likely to be a current threat
to Wyoming pocket gopiaers but there 1s no wformation o sup[":un this hypothesis and it is
therefore something to keep inmind as the status and ecological refationships of this specics are
clanfied.”

We protest this lease sale claiming the BLM has failed to consider “cumulative effects”
of oil and gas development in a context that includes livestock grazing and other '10rlcultu1 al
activities on the very land included in thus proposed lease sale.

Havden-Wing Associates reported in 2008 that “trapping success was sumilar to previous
recent effort within the WPGSA but was well below reported values from other pocket gopher
studies. Lower capture rates in the WPGSA may be caused by low Thomaomys densities brought

% Reid 1973, “Population biology of the northern pocket gopher ™ In Pocket Gephers and

Colorado Mountain Rangeland. Experiment Station Bulletin. Fort Collins, CO:

Colorado Staie University. Pp. 21-41.

¥ Wyoming Pocket Gopher (Thomomiys clusius): *A Technical Counservation Assessment. Prepared for the USDA
Ferest Service, Rocky Mountain Region, Species Conservation Project August 31, 2006 Douglas A, Kemalh aicd
Gary P. Beauvais, Ph.D. Wyoming Natural Diversity Database, University of Wyoming, 1000 E. University Ave.
— Dept. 3381, Laramie, Wyoming 82071, *Peer Review Administerad by Society for Conservation Biology

% Slohocichilcof{, C.N., A. Robinson, and C. Schaack. 1 988. Habitat use by Guanison’s praine dogs. Pp. 4103-408 in
R.C. Szaro, IL.E. Severson, and D.R. Palton, Lechnical coordinators. Management of amphibians, repliles, and smal)
mammals in North America. Proceedings o[thc symposium. 1 3-21 July 1988, Ilagstaff, Arizona. USDA Foresl
Service General Technical Report RM-166. November 1988. USDA Forest Service, Rocky Mountain Forest and
Range Experiment Station, Fort Coilins. 458 pp.



about by reduced resource availability or interspecific competition among species. Species of
pockel gopher are thought to exclude one another [rom particular environments, but sympalry
could occur between northern and Wyoming pocket gophers. For example, northern pocket
gophers capture sites were located 114, 262 and 269 m from three of the 10 Wyoming pocket
sopher capture sites, and with all capture sites exhibiting little difference in ¢ environmental
conditions. The potentml interaction, if’ any, between these two species 1s an area that deserves
further attention.”

Genetics

According to Hayden-Wing Associates and Wyoming Natural Diversity D(Lml ase, the
g_f*m,u(, results from the University of Wyoming suggested that the field assessment of phenotype
is a reliable indicator of genotype. According to Dr. Dave McDonald (personal communication),
specimens identified as 7. clusius had distinctive chromosome counts (2N = 46) and represente
a monophyletic clade based on genetic analysis (i.e., Amplified Fragment Poiymorphism, or
ATFLP apalysis).® Questions regarding the taxonomy of (7% c/usius) have been answered
conclusively. The Wyoming pocket gopher has been assigned taxonomic identifiers as follows:

Thomomys clusius - Coues, 1875

Wyoming Pocket Gopher

Related ITIS Name(s): Thomomys clusius Coues, 1875 (TSN 180224)
Unique Identifier: ELEMENT GLOBAL.2.103243

Element Code: AMAFC01050

According to the Wyoming Natural Diversity Database model, all Wyoming pocket
gopher capturss were located within the predicted distribution of the species. The ob_}r-_;.‘m.fa of
the survey was net to test the model. The WYNDD survey coucluded, “the capture locations
from the present and future studies may be beneficial for refining and validatiug its predictive.

capacity.” Curently no reliable predictive model exists that could be applied to proposed
nitigation measures.

The lack of knowledge regarding Wyoming pocket gopher abundance, morphology,
kabitat use, distribution, and potential threats demands additional field studies. Studies that
encompass larger spatial and temporal scales are needed. We ask the Wyoming BLM State
-Office to withdraw parcels containing known and potential Wyoming pocket gopher habitat from
the lease sale while adequate information is gathered and evaluated and the USFWS completes

its review o BCA’s petition for listing under the ESA.

* w yoming (Thomomys clusius ) Surveys in South-Central Wyoming Prepared for Petroleum Association of
Wyoming 951 Wemer Court Suite 100 Casper, Wyoming 82601 Prepared by Hayden-Wing Associates, LLCP.C.
Box 1689 Laramie, ’\"yn"mlv 82073 November 2008

% pocke! Gopher Surveys in Southwestern Wyoming. 2008 Progress Report December 15, 2008. Prepared By Douy
Feinath and Hanpah Griscom Wyoming Natural Diversity Database Universily of Wyoming 1000 E. 'Jl]]\'CIwIl)
Ave., Dept. 2381 Laramie, \\'yommu 82071, Prepared For Wyoming Game and Fish Department 5400 Bishop
Boulevard Cheyerme., WY 82006 Agreement 000605 PPCAS: CWC - Orgric 601A
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. PARCELS OFFERED ADJACENT TO HISTORIC TRAIL SITES

[t appears from available information that several parcels lie across and/or adjacent to
portions of significant Historic Trails as well as world-renowned historic sites. The parties
protest the sale of lease parcels WY-1002-001 and 002, which lie across and/or adjacent to the
Cheyenne-Deadwood Historical Trail. The parties also protest the sale of lease parcels WY-
1002-017, 031, 032, and 034, which lie across and/or adjacent to the Cherokee Historical Trail.
The parties also protest the sale of lease parcels WY-1002-015 and 043, which lie across and/or
adjacent 1o the Bridger Historical Trail. The parties also protest the sale of lease parcel WY -
1002-019. which lies across and/or adjacent to the Casper-T.ander Historical Trail. Development
in these areas is likely to impact the setting of these important trails, each of which is eligibie for
the National Register of Historic Places, and which have been proposed for National Historic
Trail status. The proposed quarter-mile NSO buffer is inadequate to protect the settings of these
NHRP-cligible properties, as industrial developments between ¥ mile and the visual horizon
would be expected to constitute a major impact on the setting of these historic trails should wells
roads, or pipelines be sited in a visually prominent location.

2

The Mission Statement of the BLM’s National Scenic and Historic Trails Strategy and
Work Plan (the Plan) is:

... to connect people to the land and its scenic wonders, our heritage, our
sultures, and our communities. Through partnerships, community involvement,
citizen action and agency commitment, the BLM will administer and manage the
diverse network of Congrassionally-designated trails and associated Jandscapes.
In order to provide for enriching and inspiring experiences, the BLM, in fulfilling
our muitiple-use mandate, will profect and sustain trail resources while
fostering visitor enjoyment, appreciation, and learning opportunities.
(Emphasis added.)

The Resource Goal of the Plan is to “Protect and sustain trail resources to provide for enriching
and inspiring experiences, scenic landscapes, or historic settings.”

These trails are a vital part of the history of the West and preservation of not only the
{rails, but also the viewsheds and aesthetic qualities, is important. Whether they are part of the
National Historic Trail System or not, they provide glimpses into the Old West and connections
1o our past; they should be preserved.

There appear to be no stipulations or restrictions attached to these lease parcels which
will adequately protect and preserve the unique special values of the Overland and Cherokee
Trails. There is only the standard Y4-mile buffer for some of the parcels. A quarter mile buffer is
inadequate for these historic trails. Such a narrow buffer cannot protect the viewshed of the
trails, nor will it protect against the new roads, traffic, dust, noise and other significant impacts
from oil and gas development in the future. Oil and gas development on all of these lease parcels
will destroy the viewshed and create disruption of enjoyment of this area by the impacts of new
roads, vehicle traffic, noise, dust, ete. Offering these lease parcels for sale violates the Plan with
regard 1o preservation of the National Historic Trails and the other Historic Trails. Siting oil and
oas development immediutely adjacent to these Historic Trails will clearly not enhance
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opportunities for trail users to enjoy the diverse and unique phenomena which occur along the
(rail. BLM also has not conducled any pre-leasing NEPA analysis lo determine the
environmental impacts that oil and gas development might have along the trail corridors.

The lease parcels at issue here are being offered for sale pursuant to a Documentation of
Land Use Plan Conformance and NEPA Adequacy (DNA) prepared by the various Field Offices.
DNAs, however, are not NEPA documents and do not comply with BLM guidance for the use of
DNAs. There is no basis we are aware of for claiming that existing NEPA documentation has
considered or provided for the special circumstances that attend lease parcels in the immediate
vicimity of the National Historic Trails and other Historic Trails, areas that clearly have unique
circumstances and conditions not present on other BLM lands, and very special environmental
values. Thus, current circumstances and information are not adequately reflected in existing
NEPA documentation, and the use of the DNA 1is inappropriate.

These lease parcels should be issued only with No Surface Occupancy stipulations for the
entire viewshed of the historic trail or site, or should be withdrawn permanently from this and all
future lease sales. :

The failure to provide for special protection of these historic trails sheuld preclude. sale of
these lease parcels. Until adequate pre-leasing NEPA analysis 1s conducted and protections and
mitigation are incorporated into the leases, they should be withdrawn from the sale. Absent
adequate stipulations to protect these resources BLM may lack the power to nrotect these
resources in the future. 43 C.FR. § 3101.1-2. If BLM is limiied in its ability to protsct these
resources it will be unable to fully meet its duty to “proteci| | other natural resources and the
environmental qualities” when surface operations are proposed and to engure thai plans of
aperation are “sound from both a technical and enviromnental standpoint.” Id. § 3161.2. See
also 30 U.S.C. § 226(g) (the Mineral Leasing Act requires BLM to “regulate” oil and gas
activities “in the interest of conservation of surface resources™). Thus, adequate stipulations that
protect the known scenic and historic values of the trails must be in place at-the outset if BLM 1s
to meet its duty to protect the environment if surface operations are ever proposad.

. BLM’S FAILURE TO ADDRESS GLOBAL WARMING AND CLIMATE CHANGE

This portion of our Protest is predicated on BLM’s failure to address global warming and
climate change and the adverse consequences of this failure to the Protestors’ interests. which are
detailed below.”! Oil and gas production, processing, transmission, and distribution activities
emit greenhouse gas emissions (“GHG”) into the atmosphere, contributing to global warming
and climate change ** Global warming and climate change also impact the environment, stressing

1 Global warming i a product of the greenhouse effect whereby greenhouse gases in the atinosphere trap the sun’s
heat and prevent it {rom being released into space. While the greenhouse effect 1s essential to life on earth, the
marked merease in greenhouse gasses from human activities has warmed the Earth's climate and thus get m motion
a choin of nupacts to the climate and the life systems thal rely upon the climate.

& e IPCC (www.ipee.ch/pdl/glossary/tar-ipec-lerms-en.pdf) defines GHGs as follows: Gieeuhouss gases are
those gaseous constituents of the atmosphere, both natural and enthropogenic, that absorb and emit radiation at
specific wavelengths within the spectrum of infrared rodiation enitted by the Earth’s surface, (he atmosphsie, and
clouds This property causes the greenhouse effect. Water vapor (H20), carbon dioxide (COT}, nitrous exide (N20).
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il not overcoming even strong, resilient ecological systems, particularly given the cumulative
surface impacts caused by the spiderweb of oil and gas infrastructure on the landscape. These
impacts affect — and must be addressed by - BLM’s past, present, and {uture land protection and
management activities through decision-making and analytical processes provided and required
by law.

Before surrendering lease rights, the Protestors therefore ask BLM to prepare an
environmental analysis pursuant to the National Environmental Policy Act (“NEPA”) to address
the global warming and climate change issues and concemns identified by this Protest. Given the
nature of these issues and concerns, and the supporting evidence provided by this Protest, the
Protestors surmise that an Environmental Impact Statement, rather than an Environmental
Assessment, will be necessary. The Protestors further believe the BLM will need to coordinate
the NEPA process with Resource Management Plan revisions or amendments at a state or
regional scale. 43 C.F.R. §§ 1610.5-5, 1610.5-6. In any event, before these lease parcels are
offered for sale, the Protestors specifically ask that BLM:

(1) Quantify past, present, and reasonably foreseeable GHG emissions from BLM-
authorized oil and gas development to address the direct, indirect, and cumulative
impacts of these GHG emissions to the environment;

(2) Identify, consider, and adopt a GHG emissions limit or GHG reduction objective for
BLM-authorized oil and gas activities;

(3) Identify, consider, and adopt management measures — such as pre-commitment lease
stipulations and post-commitment conditions of appmval63 — 1o reduce GHG emissions
from BLM-authorized il and gas management activities;

(4) Track and monitor GHG emissions from BLM-authorized o1l and gas operations
through time:

(5} Consider how global wanning and climate change unpacts the environment, and
whether such impacts warrant additional environmental protections.

At the outset. it is im:portant to emphasize that this Protest is not intended to prohibit oil
and gas development across Wyoming. Rather, this Protest is designed to ensure that oil and
gas development is held to the highest science-based standards, that BLM decisions to facilitate
domestic energy production do not create unintended consequences, and that BLM decisions do
not compromise the resiliency and integrity of the environment. In some instances, this may
require BLM to not sell certain lease parcels in order to protect the environment.

Taking the precautionary approach suggested by this Protest is warranted by the urgent
need for BLM to address global warming and climate change. Each day brings new reports of

methane (CH4), and ozone (0O3) are the primary greenbouse gases in the Earth’s almosphere. Moreover there are a
number of entirely human-macle greenhouse gases in the atmosphere, such as the halocarbons and other chlorine-
and bromine-containing substances, dealt with under the Montreal Protocol. Besides CO2, N2C, and CH4, the
Kyolo Protocol deals with the greenhouse gases sulfur hexafluoride (SFG), hydrofluorocarbons (FHFCs), and
perfluorocarbons (PFCs).

8 There is a distingtion between BLM s expansive pre-commitment authority to subject a lease Lo stipulations al the
Jease stage, and BLMs far more limited post-commitnent authority Lo subject a lessee’s exercise of its
contractually-enforceable lease rights to conditions of approval at the Application for Permit to Drill stage.



observed events that scientists assert are triggered by global warming and climate change. For
example, several weeks ago, a 160-square mile chunk of Antarctic ice seven times the size of
Manhattan collapsed. See BCA et al. June 2008 Lease Protest Exhibit 14 (Washington Post
article detailing Antarctic ice collapse).

Furthermore, significant acreage within Wyoming has already been leased by BLM, and
Wyoming has already witnessed extensive drilling, See BCA et al. June 2008 Lease Protest
Exhibit 40 (Wyoming Oil & Gas Conservation Commission recent drilling data for ‘\’v'yoming).)
The sale of leases confers contractually-enforceable development rights and sets in motion oil
and gas development that will hamstring BLM’s authority to meaning(ully address climate
change for decades and trigger GHG emissions that can remain in the almosphere for hundreds
of vears. In areas without a history of development and proven reserves, it is premature for BLM
to sell leases and thereby surrender development rights before climate change concerns and
issues are addressed, in particular given the existence of already leased areas with proven
reserves. Fundamentally, BLM lease sale decisions must not exacerbate an already daunting
problem.

The Protestors acknowledge that global warming and climate change present BLM with
complicated issues. The immediate intent in submitting this Protest is to ensure that BLM
complies with existing legal duties to address global warming and climate change. Ultimately,
the Protestors hope that BLM can pivot from the ageney’s current failure to address global
wanning and climate change to lead an effort that engages federal and state pariners, the public,
and the oil and gas industrv in a constructive. transparent dialogue.

1. THE THREAT OF GLOBAL WARMING AND CLIMATE CHANGE
DEMANDS IMMEDIATE ACTION 8Y BLM

I its November 2007 Synthesis Report, Summary for Policymakers, the Mobel-prize
winning Intergovernmental Panel on Climate Change (“[PCC™) determained that “[w]arming of
the climate system is unequivocal” and, further, that “[o]bservationel evidence from all
continents and most oceans shows that many nafural systems are bemg affected by regional
climate changes, particularly temperature increases.” According to Rajendra Pachauri, the
IPCC’s Chairman, “If there’s no action before 2012, that’s too late ... What we do in the next
two to three years will determine our future. T/hiy is the defining momernt i

Simply put, BLM is part of this defining moment. As BLM has explained, the
intersection of global warming and climate change with BLM s management of the public lands
“requires public engagement, science drawn from many disciplines, and careful balancing of
multiple goals.” Government Accountability Office, Climate Change: Agencies Should Develop
Guidance for Addressing the Effects on Federal Land and Water Resources al 174 (Aug. 2007)
(<2007 GAO Report”) (attached to the BCA et al. June 2008 Lease Protest as Exhibit 42). The

#2007 IPCC Synthesis Report, Summary for Policymakers, al 2 www.ipcc.ch/pdl/assessment-
reporlard/syrfard_syr_spm.pdl) (“IPCC Synthesis Report”) allached Lo the BCA June 2008 Lease Protest as Exlnbit
43).

6 www nylimes.com/2007/11/18/science/earth/] §climatenew html (emphasis added) (attached to the BCA JTune
2008 Lease Protest as Exhibil 44)




Protestors could not agree more. Fortunately, as detailed below, Congress has provided BLM
with legal tools to address the two distinet, though intertwined, land prolection and management
elements implicated by this intersection: mitigation and adaptation.

Through mitigation, BLM must quantify and reduce GHG emissions from oil and gas
management activities. Through adaptation, BLM must address how global warming and
climate change will impact the environment, and ensure that the built and natural environments
BLM is responsible for are sufficiently resilient to withstand or adapt 1o global warming and
climate change impacts. Given the time lag between the point a problem is acknowledged, and
the point it is actually addressed — for example, through NEPA analysis or regulatory guidance —
BLM must begin 1o act, now, to ensure that meaningful global warming and climate change
management measures can be implemented well before 2012. Our concemn over time lags is
underscored by the 2007 GAO Report’s statement that:

Some resource managers identified potential complications with issuing guidance
related Lo climate change. In our workshop, resource managers discussing the
grasslands and shrublands ecosystem said that policy development can take years:
therefore, in their view, the agencies may not be able to respond to climate
change in an appropriate time frame.

2007 GAO Report at 40 (emphasis added). As compellingly stated in a recent paper on global
warming and climate change, whose lead author is Dr. James Hansen, of the Naticnal Space
and Aeronautics Adminisiration:

Humanity today, collectively, must face the uncomfortabic fact that industrial
civilization itself has become the principal driver of glebal climate. If we stay our
present course, using fossil fuels to feed 2 growing appetite for energy-intensive
life styles. we will soon leave the climate of the Holocene, the world of human
history ... Humanity's task of moderating human-caused global climate change is

&6
wrger.

The Department of the Interior has rhetorically stated that global warming and climatc
change is 2 “high prioritv.” 2007 GAO Report at 175. Unfortunately, despite this representation,
the Protestors have yet to see this “high priority” reflected in BLM land protection and
management decisions. This is highly troubling given the prominence of global warming and
climate change issues in the scientific literature, the media, and our day-to-day public discourse.
If indeed global warming and climate are a “high priority” then it is surely the case that BLM s
Jease sales should be scrutinized in this context before BLM commits public resources to long-
term oil and gas development. The tune for action is now.

% Yansen, 1. etal., Target Atmospheric COz2: Where Should Humanity Aim? (2008) (emphasis added) (atlached to
the BCA June 2008 Lease Prolest as Exhibit 46)
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2. BLMIS LEGALLY OBLIGATED TO ADDRESS GLOBAL WARMING AND
CLIMATE CHANGE

Q. Secretarial Order 3226 Requires that BLM Consider and Analyze Potential
Climate Change Impacts.

The starting point underscoring BLM s Jegal obligation to address global warming and
climate change is an Order issued by the Secretary of the Interior in 2001: Secretarial Order
3226, Evaluating Climate Change Impacts in Management Planning (January 19, 2001)
(attached to the BCA et al. June 2008 Lease Protest as Exhibit 45). This Order, in Section 1.
explains that “[t]here is a consensus in the international community that global climate change
is occurring and that it should be addressed in governmental decision making.” Secretarial
Order 3226 is action-forcing, mandating, in Section 3 (with emphases added), the following:

Each bureau and office of the Department will consider and analyze potential
climate change impacts when undertaking long-range planning exercises, when
setting priorities for scientific research and investigations, when developing mulii-
ycar management plans, and/or when making meayor decisions regarding the
potential utilization of resources under the Department's purview. Departmental
activities covered by this Order include, but are not limited to, programmatic and
long-term environmental reviews undertaken by the Department, management
plans and activities developed for public lands, planning and management
activities associated with oil, gas and mineral development on public lands, and
planning and management activities for water projects and water resources.

Section 3°s action-forcing mechamsms are self executing. Section 4 provides that

Secretarial Order 3226 “is effective immediately and will remain in effect until ifs provisions are

converted to the Departmental Manual or until it is amended, superseded or revoked, whichever
comes first.” Thus, while the Department of the Interior, since 2001, has not yet developed
global warming and climate change-related guidance for BLM and BLM’s field offices. this fact
does not excuse BLM s duties, here, to comply with Secretarial Order 3226. See 2007 GAO
Report at 8. This is particularly so given Section 3’s express reference to resource utilization —

which, clearly, includes oil and gas leasing and development — and, even more clearly, “planning

and management activities associated with oil, gas and mineral development on public lands ...

To a degree, BLM’s failure to comply with Secretarial Order 3226 appears political.
As the GAO noted, “[0]fficials at BLM headquarters stated that the order was signed during
the prior administration, and that the order has not been emphasized because it was not
consistent with the current administration’s previous position on climate change.” /d. at 37.
This seems to undercut BLM’s representation that climate change is a “high priority.” /d. at
175. Further undercutting BLM’s representation is the view of federal land managers that
“efforts to address the effects of climate change are ad hoc and piecemeal.” /d. at 37.
Regardless, as set forth in this protest, global warming and ciimate change implicate legal
obligations that cannol be excused on he basis of top-down political emphases or, as the case
may be, de-emphases.

[
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b. The Federal Land Policy and Management Act Requires that BLM Consider
and Analyze Potential Climate Change Impacts.

Secretarial Order 3226 is complemented by the Federal Land Policy and Management
Act (“FLPMA™). FLPMA provides BLM with the authority and responsibility to address global
warming and climate change. This is done through inventories, land use planning, and actual
Jand use protection and management. As FLPMA slates:

[T]he national interest will be best realized if the public lands and their resources
are periodically and systematically inventoried and their present and future use 1s
projected through a land usc planning process coordinated with other Federal and
State planning efforts.

43 U.S.C § 1701(a)(2). This provision is reflected in an action-forcing mandate whereby BLM
“shall prepare and maintain on a continuing basis an inventory of all public lands and their
resource and other values ....”" 43 U.S.C. § 1711(a). These inventories are used in the
development and implementation of Resource Management Plans (“RMPs™). 43 U.S.C. § 1712.

By law, the BLM, in developing and revising RMPs, must adhere to a series of planning
principles. 43 U.S.C. § 17121, In particular, BLM must “weigh long-term benefits to the public
against short-term benefits” and “coordinate the land use inventory, planning, and management
activities of or for such lands with the land use planning and management programs of other
Federal departments and agencies and of the States and local governments within which the
lands are located.” 43 U.S.C. § 17121(7), (9). The essential purpose behind RMPs is to plan {or
affirmative land protestion and management; withoul RMP-stage guidance, BL.M is reduced to a
reactive posiure that is vitimately ineffective and contrary to FLPMA.

These planuing principles are reinforced by FLPMA’s imposition of affirmative
environmental protection responstbilities on BLM. FLPMA requires that: :

| TJhe public lands be managed in a manner that will protect the quality of the
scientific, scenic, historical, ecological, environmental, air and atmospheric. water
resource, and archeological values; that, where appropriate, will preserve and
protect certain public lands in their natural condition; that will provide food and
habitat for fish and wildlife and domestic animals; and that will provide for
outdoor recreation and human occupancy and use.

43 U.S.C. § 1701(a)(8). Generally managed {or multiple use and sustained vield (43 U.S.C.
§ 1701(a)(7)), BLM i1s duty bound to manage the public lands for the broad public interest:

The term “multiple use” means the management of the public lands and their
various resource values so that they are utilized in the combination that will best
meel the present and future needs of the American people; making the most
judicious use of the land for some or all of these resources or related services over
areas large enough to provide sutlicient latitude for periodic adjustments in use to
conform to changing needs and conditions; the use of some land for less than all
of the resources; a combination of balanced and diverse resources uses that takes
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into account the long-term needs of future generations for renewable and non-
renewable resources, including, but not limited 1o, recreation, range, timber,
minerals. watershed, wildlife and fish, and natural scenic, scientific and historical
values: and harmonious and coordinated management of the various resources
without permanent impairment of the productivity of the land and the quality of
the environment with consideration being given to the relative values of the
resources and not necessarily to the combination of uses that will give the
grealest econonic relurn or the greatest unit oulpul.

43 U.S.C. § 17021 (emphasis added). These provisions are reinforced by affirmative mandates
requiring that BLM: (1) “take any action necessary to prevent unnecessary or undue degradation
of the lands” (43 U.S.C. § 1732(b)); and (2) “minimize adverse impacts on the natural,
environmental, scientific, cultural, and other resources and values (including fish and wildlife
habitat) of the public lands involved™ (43 U.S.C. § 1732(d)(2)(A)).

c. The National Environmental Policy Act Requires that BL M Consider and
Analyze Potential Climate Change Impacts.

Implementation of our Nation’s mineral leasing program must aiso comply with the
National Environmental Policy Act (“NEPA”); global warnming and climate change are issues
that must be addressed through the NEPA process. See e.g, \Jr‘r For Biolegical Diversity v.
Nai'l Highway Traffic Safety Admin., 508 F.3d 508, 550 (J " Cir. 2007) (NHTSA failed to
evaluate adequ(ne;\ global warming impacts of changes to fuel efficiency standards i 3
vehicles); Mid States Coalition for Progress v. Surface Transp. Bd., 345 F.3d 520 (8% Cir; JJO%)
(1rer ;d‘bmd coal consumption and globa! wanming emissions was reasonably foreseeable eflect of
railroad expansion to transport coal).

NEPA provides an overlay on all BLM authorities and responsibilities; “the policies,
regulations, and public laws of the United States shall be interpreted and administered in
accordance with the policies set forth in [NEPA]....” 42 U.S.C. § 4332(1) (emphasis added).
NEPA thus functions as “our basic national charter for protection of the environment.” 40 C.F.R.
§ 1500.1(a). As our national charter, NEPA is designed to:

cnecourage productive and enjoyable harmony between man and his environment;
to promote efforts which will prevent or eliminate damage to the environment and
biosphere and stimulate the health and welfare of man; [and] to enrich the
understanding of the ecological systems and natural resources important to the
Nation...

42 U.S.C. § 4321, see also id. § 4331. Accordingly, all federal agencies, when they articulate
“proposals for ... major federal actions significantly affecting the quality of the human
envirorment,” must prepare a hard look NEPA analysis prior to “any irreversible and
irretrievable commitments of resources which would be involved in the proposed action should it
be implemented.” 42 U.S.C. § 4332(2)I(v). As federai courts have explained:
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Agencies are to perform this hard look before committing themselves irretrievably
(0 a given course of action so that the aclion can be shaped to account for
environmental values.

Sierra Club v. Hodel, 848 F.2d 1068, 1093 (10“‘ Cir. 1988). The lease sale, as the point of
commitment, must therefore be justified through the NEPA process. Pre-commitment NEPA
analysis is key because:

Ultimately, of course, it is not better documents but better decisions that count.
NEPA’s purpose is not to generate paperwork — even excellent paperwork — but to
foster exccllent action. The NEPA process is intended to help public officials
make decisions that are based on [an| understanding of environmental
consequences, and take actions that protect, restore, and enhance the environment.

40 C.FR. § 1500.1L see also 40 C.F.R. § 1500.2(e).

To “foster excellent action,” NEPA’s implementing regulations provide that “[ajgencies
shall not commit resources prejudicing selection of alternatives before making a final decision
([40 C.F.R. §] 1506.1).” Id., 40 C.F.R. § 1502.2(f). The regulations further provide that the
NEPA analysis “shall serve as the means of assessing the environmental impact of proposed
agency actions, rather than justifying decisions already made.” 40 C.F.R. § 1502.2(g). Thus,
BLM cannot merely promise to address global warming and climate change issues in the
future: BLM has an immediate duty to address these issues now, before BLM sells lease rights.

Through the NEPA process, BLM must address a proposal’s “environmental impact” and
the “adverse environmenta! effects which cannot be avoided should the proposal be
implemented.” 42 U.S.C. §§ 4332(2)I(i), (ii); 40 C.F.R. §§ 1502.16 {requiring discussion oi
environmeuntal consequences), 1508.9 (defining an Environmental Assessment as encompassing
requirement to address environmental impacts and consider alternatives). Thess impacts fali into
one of three categories: (1) direct impacts; (2) indirect impacts; and (3) cumulative impacts. 40
C.F.R. §§ 1508.7, 1508.8.

Here, direct impacts include the GHG emissions {from oil and gas operations to the
atmosphere; the indirect, secondary GHG emissions and impacts triggered by exploration,
production, and processing, transportation and distribution, and refining; and the cumulative
impacts of GHG emissions and development to the atmosphere from oil and gas operations when
combined with oil and gas operations in other BLM Resource Areas and other GIIG emitting
sources, such as coal-fired power plants. According to the American Petroleum Institute (“API”),
“[t]he oil and gas industry...includes all direct activities related to producing, refining,
transporting, and marketing crude oil and associated natural gas, and refined products... . These
segments are the direct activities within the oil and gas indusiry that have the potential to emit
GHG.” API Compendium at 2-1.%7 GHGs released by oil and gas operations include CO»,

57 Shires, T.M. and C.1. Louglran, Compendium of Greenhouse Gas Emissions Methodologies for the Gil and Gas
Industry. American Petroleum Institute (February 2004) (“API Compendium™) (attached to the BCA June 2008
Lease Protest as Bxhibit 47); see also hlLp:n’/,qhg..api,orgf(_locuments/Coun}en(liun‘.Errm.aEO‘Sndf (eirata)
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methane, and to a lesser extent mirous oxide (“N207). :

According 1o the API Compendium, kev sources of GHGs associated with oil and gas
exploration, production, and processing (i.e., the upstream end of the oil and gas induslry)
include combustion sources, such as natural gas compressor engines, vented methane from
sources such as tanks, pneumatic devices, well completions and workovers, and gas dehydration
and sweetening, and vented COz from coalbed methane (“CBM™) gas. These activities
additionally involve the emission of GHGs from electricity imports. See Table 1 (below). To a
lesser extent, N,O is released by combustion sources associated with oil and gas exploration,
production, and processing.

Table 1. GlIGs from Oil and Gas Ixploration, Production, and Processing Opera’lions.ﬁy

68 5 : : ; : ;
According 1o the U.S, Environmental Protection Agency, methane is 21 tines more potent than COzas a
greenhouse gas, while nitrous oxade 15 310 limes more poient. See, www. ena. govimethane/scientific.him] and

hitp //www.epa.pov/nitrousoxide/scientilic.html (last visited March 21, 2008).

8 See API Compenduim at 2-5.
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Downstream of o1l and gas exploration, production, and processing operations, key sources of
GHGs include the transportation and distribution of oil and gas, and ot! refining. According to
the APL, GHGs from transportation and distribution are released as crude oil and associated gas
are moved from the production sector to refineries or gas processing plants, and may also include
the movement of natural gas or other petroleum products to market or disiribution centers. Key
direct sources of GHGs include process engines and heaters, siorage tanke, and transportation
activities. See Table 3. With regards to oil refining. the API cxplains, “The refining segment
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consists of all refinery sites that take in crude and produce finish products, such as gasoline.”
API Compendium at 2-12. GHGs are released during dislillation processes thal separale
petroleum hydrocarbons into narrower boiling ranges, and a number of processes that react with
the hydrocarbons, including cracking, coking, reforming, alkylation, and isomerization. While
COzis the key GHG associated with refining, methane and nitrous oxide are also released during

the process. See Table 4 (below).

1y

Table 3. GHGs from Oil and Gas Transportation and Distribution Operations. 2

0 o e o
® See API Compendiuin at 2-11
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Table 4. GHGs from Oil Refining Operations.”
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According to the APL, other oil and gas industry operations that may release GHGs

include petrochemical manufacturing, mining, heat and electricity generation, and oil and gas
retail and marketing. These processes utilize equipment and practices that refease CO2, methane,

' See AP1 Compendium at 2-13.



and N20. See API Compendium at 2-10, 2-15, 2-16, and 2-17. As 1s evident, the GHG footprint
of the oil and gas industry can be quite large, extending from a single well downslream to
refineries and other major sources.

Fundamentally, BLM must take a hard look at the full lifecycle of GHG emissions from
oil and gas development (i.e., both upstream and downstream) and must not look at GHG
emissions “in a vacuum.” Grand Canyon Trust v. FAA, 290 F.3d 339, 342 (D.C. Cir. 2002).
Beyond GHG emissions from oil and gas, BLM must also forthrightly address impacts from
global warming and climate change to the environment and the validity of ongoing BLM
management; a business-as-usual approach that ignores the impact of global warming and
climate change to the environment, and to the validity and efficacy of ongoing BLM
management, 1s sell’ defeating and would compromise the environment and BLM s ability to
exceute future land protection and management decisions.”

Importantly, NEPA does not mandate that BLM simply take a hard look at the impacts of

GHG emissions [rom oil and gas operations to the atmosphere and the impacts of global
warming and climate change to the environment; NEPA affirmatively obligates BLM to consider
what to do about such impactq See 42 U.S.C. § 4321, 4331 (deluiling NEPA’s purpose and
declaration of national environmental policy). To accomplmh NEPA’s purpose and our national
environmental policy, BLM must consider “alternatives to the proposed action” and “study,
devzlop, and describe approprhte alternatives to recommended courses of action in any proposal
which involves unresolved conflicts conceming alternative uses of available resources.™ 42
U.8.C. §8 4332(2)1(1in), 4332(2)(E). BLM must “|rJigorously explore and ()bjeuu‘-“;‘h’ evaiuate all
re: w;m*an*le altemmatives” and specifically “[i]nclude the alternative of no action.™ 40 C.F.R. §§
1302.14(a), ). Alternatives, notably, constitute NEPA's “heart.” 4U* FR. §150%.14a)

Operating 1w concert with NEPA’s mndate to address environmental imipacts, BLIM s fidelity to

altzrnatives analysis aliows agencies to “sharply definfe] the 1ssues and provid|c] s elear basis
for choice among options by the decision maker and the public.” 4C C.F.R. § 1502.14,

Hore, these alternatives consist of GHG-specific lease stipulations and posi-lease
conditions of approval to oil and gas operations designed to reduce GHG ensissions {rom
production-based activities carried out on public lands. Given the nature of the problem, and how
oii and gas development 1s authorized, these stipulations and conditions of approval must be
identified and analyzed on the basis of pre-commitment decision-making and NEPA analysis..
Awaiting post-commitment decision-making and NEPA analysis is too late as BLM has
surrendered lease rights and thus constrained its own legal authority. Thus, in certain instances,
for BLM to impose GHG reduction measures, BLM may have 1o burden a lease with a
stipulation before the lease is sold and could not rely on an APD-stage condition of approval.
Pragmatically, given the scope of global warming and climate change issues nnpl!uuecl b};‘ ol
and gas jeasing and development, broad-scale pre-commitment decision-making and NEPA
analvsis, whethor completed regionally, state-wide, or for cach Resource Arca, offers wjpmucaﬂt
efficiencies of scaie, and affords BLM the chance to reach out to federal and state partners,
engage the public and the oil and gas industry in a meaningful, transparent dizlogue, and allow
ail parties to plan for and implement GHG reduction measures in a uniformi, efficient, and
conststent fashion.

™ The nupacts of global warming and climate change are detailed below in Section IV.5
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A review of BLM s recent NEPA logs for the Pinedale Field Office in Wyvoming
evidences numerous discrete oil and gas decisions and attests (o the legal and pragmatic
difficulty — if not impossibility — of addressing climate change and GHG emissions issue at the
APD stage given: (1) the geographic scale of climate change impacts; (2) the massive volume
ol APD-stage decisions; (3) the legal consequence of the lease rights to BLM’s authority; (4)
the fact that these APD-stage decisions typically present a singular, myopic element of the
overall lifecyele of GHG emissions from production, processing, transmission, and distribution
activities; and (5) the need for BLM to solicit public review and comment on these decisions.”

If'urthermore, as demonstrated by BLM NEPA logs in the Pinedale Field Office, BLM
is approving a number of new wells through use of “Categorical Exclusions” and
“Determinations of NEPA Adequacy” (“DNAs”) and 1s therefore rarely preparing either
Environmental Assessments or Environmental Impact Statements. Unlike Environmental
Impact Statements, categorical exclusions receive perfunctory and truncated review at best;
often the decision to capture a decision within a categorical exclusion is supperted by no more
than a checklist. DNAs are not even expressly sanctioned by NEPA or CEQ regulations, and
appear patently inappropriate in the context of approving oil and gas development. Regardless,
given the much abbreviated treatment given to APDs, it is highly unlikely that BLM will - or
could — consider climate change at this stage or afford the pub‘ic a meaningful opportunity to
raise climate change issues at the APD stage. Moreover, given the nature of the probiem, aud
the evidence contained within this protest, it is, put simply, arbitrary and capricious to defer
such consideration until the APD stage. These 1ssues must be addressed at a broader scale.
Finally, BLM ﬁ‘eaur‘nﬂy emphasizes that it has only limited resources. It is difficuli io im agmﬂ
that addressing the 1ssues and concems presented in this protest at the APD stage is pessible
given BLM s limited resources.

Bewvond aitematives that consider GHG reduction measures, alternatives centered on
protecting the ecological environment — consisting of both buiit (e.g., human comimunities) and
natural systems (e.g., watersheds and wildlife habitats) — on or proximate to BLM-managsd
public lands must ace rmm for global warming and climate change impacts. Land protection and
management measures involving the protection of landscape permeabﬂti y; key wildlife
habitats, in particular core areas and migration/adaptation corridors; key watersheds. efc. must
therefore be considered before le.me rights are sold to ensure that the ecological landscape is
properly protected and managed.”

:‘ Sample copy log 1s attached to the BCA JTune 2008 Lease Protest as Exhibit 41.

" Science-based mechanisms designed to compile mforination using computational models to predict landscape,

vegelation, and wildiife changes n response to changing clunate conditions are being developed now. See

LandScope America, collaborative project of NatureServe and the National Geographic Society

(bttp/fwww natureserve org/prejects/landscope. jsp); Climale Impacts Group, University of Washington

(htty://eses. washinglon. edu/cig/puwe/ce.shitml); Climate Change and Aspen: An Assessment of Impacts and

Potenlm Responses (")()(‘('5 (bttp://www.agerorg/pdf/Canary/ ACIA _Report.pdf), Easterling DR, Meehl I, Parmesan
C. Chagnon &, Kazl TR, Mearns LO. 2000, Climate extremes: observations, modeling, and impacts, Science

289.20( -74.
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For example, BLM should address wildlife protection alternatives prior o the sale of
such a large expanse of the Bighorn Basin. This area is located in North-central Wyoming. The
arca that is proposed for leasing includes roughly 155,995 acres. This area 1s important to many
Wyoming residents who visit the area to hunt, fish, hike, photograph, enjoy solitude, and waich
wildlife. Areas in the Bighom Basin have been proposed for Wilderness protection and a
number of lease parcels are within and/or adjacent to WSAs and CWPs.

The areas proposed for leasing in the Bighom Basin are home to diverse wildlife,
including elk, pronghom, mule deer, bobceats, big hom sheep, sage grouse, mountain lions, many
raptor species, and wild horses, . In addition to these more common species, the area is also
home to rare and imperiled wildlife, inciuding the bald cagle and Yellowstone cutthroat trout,
Snake River cutthroat trout, and Bear River cutthroat trout in the Bighorn River. This area
includes a wide range of ecosystems, from grassy highlands to colorful eroded badlands. It
includes large swaths of unfragmented habitat and supports natural communities that are
becoming more scarce in Wyoming and across the West. Maintenance of the natural character of
this area is a key part of a larger effort to conserve the biodiversity of the Rocky Mounlains
Fcoregion. Other areas proposed for leasing throughout Wyoming also have diverse and rich
ecosystems that must be protected.

The proposed leasing could have direct, indirect, and cumulative negative impacts on all
species found on and/or near lease parcels. The BLM will have to coordinate intensively with
BLM’s federal and state partners to address protection and management 1ssues and concerns
implicated by climate change al broader landscape scales to protect native species. The cost of
BLM s failure to consider alternatives in terms of damaged wildlands, shrinking fish and wiidlife
popuiations, lost tourist revenue, and disappearing drinking water supplies may very well be
exorbitant.”

Of note, once a NEPA analysis is compieted, BLM must prepare a supplement whenever
“[t]he agency makes substantial changes in the proposed action that are relevant to
environmental concerns” or “[t]here are significant new circumstances or information relevant to
environmental concerns and bearing on the proposed action or its impacts.” 40 C.F.R. §§
1502.91(1)(1)~(ii). As noted by the Supreme Court of the United States,

It would be incongruous with ... [NEPA’s] manifest concem with preveniing
uninformed action, for the blinders to adverse environmental effects, once
unequivocally removed, to be restored prior to the completion of agency
aotion. ... ..

Marsh v. Or. Nat. Resources Council, 490 11.S. 360, 371 (1989). Thus, BLLM cannot

” Even where an agency determines that the “costs of oblaining information is exorbitant or the means Lo oblain
it are noi known,” CEQ regulations require an agency in its E1S to (1) state thal the information is unavailable;
(2) state the information’s relevance; (3) give a summary of the existing “scicntific evidence which 1s relevant to
evaluating the reasonably foreseeable significant adverse impacts”
“{heoretical approaches or research metheds generally accepled in the scieatific cemmunity " 40 C.F.R. §
1502 22(b).

;and (4) evaluate such impacts based on
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simplistically rely on existing NEPA analyses 1o justify the lease sales given that these NEPA
analyses do nol appear 1o address global warming and climate change in any capacity — let
alone a meaningful capacity.

Importantly, the Protestors submit that the August 5, 2008 lease sale constitutes a
proposal for purposes of NEPA that is distinct from the RMP-stage proposals which served as
the basis for the RMP-stage NEPA analyses which BLM has apparently — and wrongly — relied
upon to justify the lease sales. 40 C.F.R. § 1508.23. Thus, the Protestors believe that a
“gupplemental” NEPA analysis would generally not provide the proper analytical foundation
unless BLM articulated a purpose and need that ensured: (1) a lease-stage hard look at the
impacts of oil and gas leasing within the precise context of the proposed parcels t¢ properly
understand the significance and acceptability of impacts; (2) the consideration of proper lease-
stage alternatives; and (3) the consideration of alternatives that did not {ixate solely on oil and
gas but, more broadly, protection of the environment as a whole. On the second point, jease-
stage alternatives are distinet from RMP-stage altematives, in particular relative to BLM’s duty
to address a no action alternative. In short, an RMP-stage no action alternative consists of the
“continuation of present level or systems of resource use” while a lease-stage no action
alternative consists of the distinct option of not selling the lease. See 43 C.F.R. §.1610.4-5.

At bottom, agency adherence to NEPA’s action-forcing mandates cnsures that NEPA's
noble purpose and policies (42 U.S.C. §§ 4321, 4331) are achieved. As explained by the

-1

Supreme Court, “the thrust of [NEPA] 1s ... that environmental concerns be integrated into the

* very process of agency decision-making” Andrus v. Sierra Club, 442 U.S. 347, 350 (1979). The

{ 5. 2008 lease sale appears to be a textbook example of agency decision-making that

Atjoiis
Angus g

vigiates fnis basic principal.

1M should not be surprised by this Protest; beyond Secretarial Crder 3226, SL0Ms duly
to address global warming and climate change through NEPA was acknowledged over ten vears
ago by the Council on Environmental Quality (“CEQ”). CEQ, in draft guidance issued in 1997,
staled that the “NEPA process provides an excellent mechanism for consideration of ideas
related to global climate change.””® CEQ then decided that the available scientific evidence
showed that climate change is a reasonably foreseeable impact that must be considered in NEPA
documents.”” Of course, at this juncture, the available scientific evidence demonstrates that
clobal warming and climate change are not merely reasonably foreseeable, but observed, with
impacts to our environment being felt now. See e.g., 2007 IPCC Synthesis Report. Regardless,
CEQ concluded that “it would be prudent to consider in the context of planning for major federal
actions, hoth their potential impact on emissions of greenhouse gases and how climate change
might itsel{ affect major federal proj ects.””® CEQ importantly noted that “a regulatory change is
fiol necessary in order to require federal agencies to consider global climate change in NEPA
documents” because the scope of NEPA is broad enough to include such effects.” In particular,

6 L femorandum from MeGinty, Kathleen A., Chairman, Council on Environmental Quality, 1o Heads of Fedoral
Agencies on Draft Guidance Regarding Consideration of Global Climatic Change in Envirenmental Dosuments
Prepared Pursuant Lo the National Environmental Policy Act 1 (OcL. §,1997)

1. at 4,

®ld a3

T Id at 4, . 3.



the CEQ Guidance stated that “[c]onsideration of the potential impact of climate change on
[large-scale] projects may be critical to avoiding costly operation and mainlenance problems in
future decades,” and therelore consideration of climate change 1s especially crucial in
programmatic analyses.* Specifically, CEQ called upon federal agencies to determine how their
activities contribute to the emission of GHGs and thus to global warmming and climate change,
and to review how the agencies’ activities will in turn be affected by the consequences of climate
change.81

In accordance with CEQ’s Guidance, other agencies have issued guidance incorporating
climate change into NEPA documents. The National Park Service’s Handbook for
Environmental Impact Analysis notes that programmatic documents are oflen “ideal places™ to
address 1ssues such as global Wal‘lllillg.ﬂz The Minerals Management Service (“MMS™), BLM’s
counterpart in terms of managing offshore oil and gas resources, established NEPA Procedures
for addressing climate change considerations in NEPA documents, citing to CEQ’s 1997
Guidance document.® In keeping with its own guidance and CEQ’s conclusion that climate
change is a “reasonably foreseeable” impact of greenhouse gas emissions, MMS - right now —
inventories emissions caused by oil and gas leasing on the Outer Continental Shelf and considers
the contribution of such leases to climate change in both programmatic and lease-specific NEPA
analyses.* For example, in its programmatic Final EIS for Outer Continental Shelf Oil and Gas
Lecasing Program from 2007 to 2012, MMS estunated “the total emissions of CO2 and CHa for
all projected activities associated with the proposed 5-year program.”™ MMS then used this
information to determine petentially appropriate mitigation measures as well as to determine
which GHG reductions would have the greatest impact in reducing GHG emissions. In addition
to its programmatic NEPA analyses, MMS has also considered GHG emissions in individual
lease sales to address both the impact of chimate change on the lease sale as well as the lease

-
O/

. g e ‘ : 85
sale’s contributicns to the adverse effects of climate change.™

% Jd. at 2.

“1d ot 5.

82 National Park Service, Director’s Order No. 12 Handbook for Environmental Impact Analysis, 89 (2001),
available at http://home nps. gov/applications/mpspoliey/DOrders.cfin (relevant excerpts attached as Exhiibit 48)

¥ See Minerals Management Service, NEPA Frocedures, Global Climate Change, available at

hitp//www.mins. gov/eppd/compliance/nepa/procedures/climale/mdex.htm; Minerals Management Service, Global
Climate Change Considerations available at
wiww.mms.cov/eppd/comnpliance/nepa/procedures/climate/considerations.htm (relevant excerpts of both attached io
the BCA Tune 2008 Lease Protest as Exhibit 49).

¥ Minerals Management Service, Outer Continental Shelf Oil and Gas Leasing Program: 2007-2012 Final
Environmental Impac! Statement, V-3 - [V-12 (April 2007), available al www.inms.gov/5-year/2007-

2012 _FEIS.htm (relevant excerpts attached as Exhibit 50); Minerais Management Service, Environmental
Assessment Proposed Oil and Gas Lease Sale 195 Beaulor! Sea Planning Area, Appendix I (Tuly 2004) available at
www, mms,govialaska/rel/cis_eahitn,

hitp://www.ums. gov/alasla/e l/EIS%2CEA/BeauflortFEIS 195/5ale] 95/BEA195without% 20linkverd. pdf (relevant
excerpts atlached as Exhibit 51).

¥ BCA June 2008 Lease Protest Exhibit 28, MMS, 2007-2012 FEIS at IV-12, Tables IV-1 —IV-3, IV-5.

% BCA Tune 2008 Lease Protest Exhibit 29, EA for Proposed Oil and Gas Lease Sale 195, Appendix 1, Appendix C,
Seclion VI.C 4 of the

Biological Evaluation.

¥ Accentuating BLM s duty to address GHG emisgions from onshore oil and gas leasing and development prior to
the salc of a lease, it is notable that once a icase 11 sold, MMS retains more Jegal authority to protect the
environment than BLM. See, e.g., 43 U.5.C. § 1351(h) (delneating MMS’ development-stage legal authority); see
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d. The Public Trust Duty Requires that BLM Consider and Analyze Potential
Climate Change Impacts.

BLM is subject not only to its statutory responsibilities, but the Public Trust Duty, a
principle embedded in law as an attribute of the Federal Government’s sovereignty. While the
Public Trust Duty is most frequently applied to state governments, it applies with equal force to
the Federal government. In basic terms, the Public Trust Duty 1s derived from the conumon law
of property and acts as a fundamental safeguard to ensure that public trust resources are
properly managed to ensure the public’s welfarc and survival. See lllinois Cent. R. Co. v.
Hlinois, 146 U.S. 387, 455 (1892), Geer v. Connecticut, 161 U.S. 519, 525-29 (1896) (detailing
ancient and English common law principles of sovereign trust ownership of air, water, sea,
shores, and wildlife). In effect, here, the Public Trust Duty underscores the need for BLM to
take a precautionary approach to managing the public lands and cannot hide behind the false
premise that oil and gas interests are on a par with the broader interests of the whole public.

The Public Trust Duty imposes upon BLM a duty of “reasonable carc™ in protecting the
trust. Restatement (Second) of Trusts § 176 (1957) (“The trustee is under a duty to the
beneficiary to use reasonable care and skill to preserve the trust property.”). The Public Trust
Duty is, to a degree, reflected in Secretarial Order 3226, FLPMA, and NEPA, providing a
foundation to interpret and apply these statutory provisions in the context of federal public lands.
See e.g., 42 U.S.C. § 4331(b)(1) (2006) (deciaring a national duty to “fullill the responsibilities
of each generation as trustee of the environment for succeeding generations™). However, the
Public Trust Duty is also fundamentally maore expansive, imposing upon BLM a duty that cannot
be excused by mere reference to or compliance with BLM’s statutory mandates. As the Court
said in [llinois Central, “[t]he state can no more abdicate its trust over property in which the
whole people are interested. .. than it can abdicate its police powers in the admini stration of
government and the preservation of the peace....” 146 U.S. 387, 460.

As a trustee, BLM must protect trust resources for present and future generations. BLM is
therefore prohibited from allowing irrevocable harm to public lands or the atmosphere by private
interests. In Geer v. Connecticut, the Supreme Court explained that:

[T]he power or control lodged in the State, resulting from this conunon ownership, is to
be exercised, like all other powers of government, as a trust for the benefit of the people,
and not as a prerogative for the advantage of the government, as distinet from the people,
or for the benefit of private individuals as distinguished from the public good. . . . {T]he
ownership is that of the people in their united sovereignty.

16 lLE. 319 529,

alse Wyoming Outdoor Council, 157 LB.L.A. 259, 265-66 (October 15, 2002) {rejecting BLM argument that BLM
may defer NEPA analysis subsequent Lo lease issuance by refusing Lo equate BLM's linuted posi-commitment
authority, pursuant to 30 U.S.C. § 226(g), with MMS™ more expensive post-commitment authority, pursuant to 43
Uis.e 51851

39



Here the trust resources, or “res.” are the public lands themselves and, more broadly, the
atmosphere whose stability is harmed by anthropogenic GIIG emissions. The Public Trust Duty
obligates BLM to exercise its duty of reasonable care by quantifying GHG emissions from oil
and gas operations on public lands, to affirmatively reduce those GHG emissions 1o protect the
atmosphere and the public lands, and to affirmatively take action 1o ensure that the built and
natural environments on BLM public lands are sufficiently resilient to withstand, as best as they
are able, global warming and climate change impacts. As noted, the Public Trust Duty, in &
sense, tips the balance in favor of the broad public interest as compared to the insular interests of
the oil and gas industry.

4, BLM MUST ADDRESS GLOBAL WARMING, CLIMATE CHANGE, AND
GREENHOUSE GAS EMISSIONS FROM FEDERAL ONSHORE OIL AND GAS
DECISIONMAKING ACTIONS BEFORE LEASE RIGHTS ARE SCLD

a. BLM Must Quantify Past, Present, and Reasonably Foreseeable GHG
tmissions from Oil and Gas Development to Address the Direct, Indirect,
and Cumulative Impacts of these GHG Emissions to the Eavirviument.

As explained above, direct and indirect GHG emissions from oil and gas indusiry
operations include CO2, methane, and to a lesser extent N20, from a number of sources and
processes. In Wyoming, the BLM s surrender of lease rights will open the door for
conventional natural gas development, CBM development, crude oil development, as wil as
attepdant operations that will facilitate this development.

Indesd, development of oil and gas, including CBM. occurs throughout the Staie of
Wyoming. In 2007, the WOGCC issued a record 8,122 drilling permits in the State of Wyoming.
See BCA et al. June 2008 Lease Protest Exhibit 52. In November 2004 WOGCC approved one
APD: in November 2007—just three years later—WOGCC approved 559 APDs. Id. In Apnl
2008, $81 APIs were approved. The steep rise in the rate of approvals in a short tiine
emphasizes the exponential increase in impacts to the land, wildlife and air quality.

GHG emissions associated with such oil and gas development will stem from a number
of potential sources. According to a review by the California Air Resources Board, such sources
include:

« Exploration, which includes CO2 emissions from truck motors used in vibroseis or other
exploratory operalions;

o  Well development, which includes GHG emissions from pad clearing, road construction,
rigging up and drilling, the use of drilling fluids, casing placement, and well compietion and
testing (including emissions from hydraulic fracturing and the flaring and venting of
flowback gases);

« Primary and secondary production phases, which include GHG emissions from the
installation and use of compressor engines, well treatment and workovers, wellsite visits,
wellsite facilities (including separators, heater treaters, gas conditioning, dehydration,
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wastewater disposal, and evaporation ponds). leals from primary and secondary production
equipment (e.g., pipelines, valves, elc.), and accidental releases (e.g., well biowouls); and

. Site abandonment, which includes GHG emissions from plugging activities and site
reclamation.®

Inventories of GHG emissions from oil and gas activities are now commonplace. The
Environmental Protection Agency (“EPA”) is currently in the (pxocesa of updatm o its Inventory
of U.S. Greenhouse (m.\ Emissions and Sinks for 1990-2006.% A draft report is presently
available for review.”” Archived EPA information provides 1epo:ts for previous inventories.”
MMS, as discussed above, has also been quantifying GHG emissions [rom olfshore oil and gas
operations in both programmatic and lease- specific NEPA analyses.

Additionally, individual states, particulariy in the Rocky Mountain region, have taken
the iniiative to understand and take action to reduce GHG emissions by preparing state- level
inventories. In fact, several oil and gas producing states, including Wyoming, have developed
GHG inventories and have specifically prepared estimates for the oil and gas industry:

Wyoming. ‘According to a Spring 2007 GHG inventory for the State of Wyoming, o1l
and gas operations released 11.5 tons of COz in 2005, more than 20% of the state’s total GHG
emissions making oil and gas operations the second largest source of GHG eniissions.
Furthermore, by 2020, GHGs fiom oil and gas opers ations are projected 1o increase by nearly
10%. GHG emissions from oi] and gas operations in Wyoming are reported to stem from CBM
production and processing, conventional natural gas production and processing, and ot
development and refining. See I inal Wyoming Greenhouse Gas Emissions In veutdrv and
Referencs k..JhB Projections 1990-2020 l':El‘iFldle; to the BCA et al. June 2008 Lease Protest as
Exhibit 53). The Wyomisg GHG inventory stat-ss, ‘The m'mui',‘ ge& industry is the major
confributor to both GHG emissions and emissious growih].]” BCA ct al. June 2008 Lease
Protest Exhibit 53 at E-6

Colorado. According to an October 2007 GHG inventory for the State of Colorado, oil
and gas operations directly releassd 3.16 million metric tons of COz equivalent (“COze™) in
2005, more than 4% of the state’s total GHGs. ?? See Final Colorado Greenhouse Gas Emissions
Inventory and Reference Ce.s Projections 1990-2020 {attached to the BCA et al. June 2008
Lease Protest as Exhibit 54).* Furthermore, GHGs irom oil and gas operations are projected to
increase by more than 80% by 2020. Although GHG emissions are reported to stem from both
oil and gas production processing, and refining, the inventory states that “The natural gas
industry accounts for the majority of both GHG emissions and emissions growth in the fossil fuel

i Zahniser, A.. Characlerization of greenhouse gas emissions involved in oil and gas exploration and
production activilies, review for California Al Rescurces Board (undated) (attached to the BCA June 2008 Leasc
Protest as Exhibit 52) {avaitable ai

www.wrapair.org/ WRAP/ClunateChange/GH GProlocol/meetings/071025/Characterization_of O&G_ Operations_S
ector Emissions. pdl)

¥ www_epa gov/climatechange/emissions/usinventoryreport.huml

P www.epa.gov/climatech: mﬁc/nmr.s;uul./um\n loads/08 CR.pdf

9 www.epa, eoviclimatechange/emissions/usaminy _wchive himi

7 CO1equivalent relers Lo the global warming potential of a GHG, where COz has & polential of *17 and, for
example, methane has a poiu]tmi of *21.” Therefore, one ion of 1 methane equals 21 tons of CO2 equwmem

9 www . coloradoclimate, orgfewebeditpro/tems/05 4F1 3594 pdf
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industry as a whole.” BCA et al. June 2008 Lease Protest Exhibit 54 at E-3.

Montana. According to a September 2007 GHG inventory for the State of Montana, o1l
and gas operations released 4.7 million metric tons of COze in 20035, more than 12% of the
state’s total GHG emissions. Furthermore, GHGs from oil and gas operations are projected to
increase by more than 10% by 2020. GHG emissions [rom oil and gas operations in Montana are
reported 1o stem from CBM production and processing, conventional natural gas production and
processing, and oil development and refining. See Final Montana Greenhouse Gas Emissions
Inventory and Reference Case Projections 1990-2020 (attached to the BCA et al. Juune 2008
Lease Protest as Exhibit 55).

New Mexico. According to the November 2006 GHG inventory for the State of New
Mexico, oil and gas operations released 19.3 million metric tons of COze in 2000, more than
73% of the state’s total GHG emissions. Based on this data, oil and gas operations represent the
second largest source of GHGs in New Mexico. Although this report shows that oil and gas
GHGs are projected Lo increase by only 3.62% by 2020, the report based this projection on the
assumption that there would be no change (i.e., decrease or increase) in natural gas or oil
production in the state, an assumption that appears invalid. GHG emissions from o1l and gas
operations in New Mexico are reported to stem from CBM production and processing,
conventional natural gas production and processing, and oil development and refining. See Final
New Mexico Greenhouse Gas Emissions Inventory and Reference Case Projections 1990-2020
(attached to the BCA et al. June 2008 Lease Protest as Exhibit 56).

These GHG quantification efforts provide a useful starting point for BLM. They largely

sonsiitute top-down efforts to quantify GHG emissions and are less refined then bottom-up
invenfories prepared on the basis of specific equipment inventories apd G105 measurements.

Complementing this governmental GHG quantification work is the API Compendium,
referenced extensively above. In addition to explaining sources of GHGs associated with the oil
and gas induslry, the API Compendium lists emission factors and methodologies for estimating
GHG gas emissions from compressor engines, fugitive sources, pneumatic controilers, and
among many other pieces of equipment and processes. The API Compendium provides the best
available information to quantify GHG emissions from oil and gas operations, particularly with
regards to combustion sources. Indeed, a recent review by the California Energy Commission
found that the API Compendium’s “methods and data on evaluating combustion emissions and
refinery emissions are considered the best information.”™ Although this same review
recommended refinement of certain AP1 Compendium methodologies, the review found the
Compendium to be accurate and reliable.” A review of the APT Compendium — as well as
follow up assessments of the API such as the California Energy Commission’s review — should
provide BLM with a solid basis for quantifying GHG emissious from BLM -authorized oil and
cas development.

* California Energy Commission, Evaluatiori of Qil and Gas Sector Greenhouse Gas Ennssions Estimation and
Feporting, prepared by TIAX LLC and 1CF Consulling (April 14, 2006) (altached Lo the BTA Tune 2008 Lease
Protest as BExhibit 57).

% 151 the Califomia Energy Commission review of the API Compendiwn, ICF Consulting provides recommendations
for refining estimates of methane emissions from oil and gas operations
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The California Climate Action Registry is also in the process of finalizing protocol for
quantifying GHGs [rom the natural gas transmission and distribution industry sector. In a 2007
final draft report entitled, the California Climate Action Registry identified methods to quantify
GIIG emissions from combustion sources, including compressor engines, direct emissions from
process vents, fugitive emissions, and indirect GHG emissions.”® Although the final draft report
focuses on the natural gas transmission and distribution sector, many of the processes and
equipment used by this sector are also used at the exploration and production stage of natural gas
development.

By quantifying GHG emissions, BLM can provide itself with a base of knowledge to
properly address global warming and climate change through the NEPA process and,
accordingly. can properly ensure compliance with not just NEPA, but BLM’s legal
responsibilities pursuant to Secretarial Order 3226, FLPMA, and the Public Trust Duty. How
this knowledge is displayed is of course important. An aggregate GHG emissions total for BLM-
authorized oil and gas development is important to determine the contribution of such
development to global, national, regional, and local GHG emissions footprints. But, given the
varied equipment and technologies used in oil and gas development, and the varied conditions
and circumstances in the field, it is also important to refine this information as much as possible
to identify the precise sources and magnitude of those GHG emissions. This is particularly
important given that upstream oil and gas production involves individually minor, but
collectively significant GHG emissions sources. Such refined data enables BLM to best suppart
GHG reduction efforts by identifying the highest impact, most cost-effective GHG reduction
measures, and positions BLM to work effectively with federal and state agency pariners, the
public, and the oil and gas industry. In so doing, BLM allows all parties the opportunity fo plan

for and implement GHG reduction measures in a uniform, efficient, and cousistent fashicn.

Indeed, while the legal basis for quantifying GHG emissions 1s ciear, there 15 o aeed for
fire BLM to refine existing top-down inventories to accurately and effectively impienent GHG
reduction strategies, as well as to instill certainty in the process. As explained in the Final New
Mexico GHG Inventory and Reference Case Projections, 1990-202():

The sheer mumber and wide diversity of oil and gas activities in New Mexico present a
major challenge for greenhouse gas assessment. Emissions of carbon dioxide and
methane occur at many stages of the production process (drilling, production, and
processing/refining), and can be highly dependent upon local resource characteristics
(pressure, depth, water content, etc.), technologies applied, and practices employed {such
as well venting to unload liquids which may result in the release of billions of cubic feet
of methane annually). With over 40,000 oil and gas wells in the State, three of} refineries,
several gas processing plants, and tens of thousands of miles of gas pipelines in the State
— and no regulztory requirements to track CO2 or CHa emissions — there are signiiican!
uncertainties with respect to the State’s GHG emissions from this sector.

B = : . . ; , . H i 5 e ’
’ California Climate Action Registry, Discussion Paper for a Nutural Gas Transmission and Diisiribation
/

Greerhouse Gas Reporting Protocol, prepared by the URS Corporation and the LEVON Group {2007 (attached
to the BCA June 2008 Lease Protest as Exhibit 58).



BCA et al. June 2008 Lease Protest Exhibit 56 at D-35. The Final New Mexico GHG
Inventory and Reference Case Projections further noted:

Local estimates of field gas use and provided by [the New Mexico Oil & Gas
Association] suggest that top-down estimates ol natural gas production-related
emissions provided here (based on national average emission rates) may be low.
Furthermore, CO2 emissions that may occur as the result of CO2 mining and use
for enhanced oil recovery could be significant, but have nol been estimated.
Further analysis of emissions from activities in all of the State’s principal gas and
otl basins, as well as of emissions from transmission and distribution sources
could help to resolve some of these uncertainties. Given the large emission
reduction potential that may exist in these sectors, such efforts could be quite
valuable.

1d. at D-18. Although these statements relaie to oil and gas development in the Staie of New
Mexico, the situation is similar, 1f not exactly the same in Wyoming. As the Final Wyoming
Greenhouse Gas Emissions Inventory and Reference Case Projections 1990-2020 states:

Emissions of CHs and entrained COz can occur at many stages of production,
processing, transmission, and distribution of oil and gas. With over 33,000 gas
and otl wells in the state, 45 operational gas processing plants, 5 oil refineries, and
over 5,000 miles of gas pipelines, there are significant uncertainties associated
with estimates of Wyoming’s GHG emissions from this sector. This is
compiicated by ihe fact that there are no regulatory requirements to track COz or
CH, enussions. Therefore, estimates based on emissicns measurements i
Colorado are not possiblie at this time.

BCA et al. June 2008 Lease Protest Exhibit 54 at E-2. Simply put, while oil and gas industiy
GHG emissions are being inventoried, these inventories have yet to fully capture the diversity
and magnitude of emissions from every source related to oil and gas industry operations.
Coupled with its iegal responsibilities and the various GHG quantification tools available, the
BLM is well poised to conduct the very “further analysis™ that is nceded to resolve uncertainty
and ensure accurate planning, both in Wyoming and the Rocky Mountain region as a whole.

In terms of scale, BLM should at least quantify GHG emissions from past, present, and
reasonably foreseeable oil and gas development within each Resource Area. As suggested,
however, a broader, regional landscape-scale effort may be warranted. Obviously, any effort —
including Resource Area-specific efforts — should account for the cumulative impacts of other
GHG sourecs across the landscape, including statc permitted oil and gas development and coal-
fired power plants. Furthermore, BLM should assess the proportion of GHG emissions from oil
and gas development relative 1o state, regional, and national GHG emissions totals.

Ultimately, it may behoove BILM to prepare a programmatic NEPA analysis 1o revise or
amend RMPs throughout the Rocky Mountains 1o account for and reduce GHG emissions,
properly justify oil and gas management activities, and properly protect the BLM-managed built
and natural environments, Given the scale of this endeavor, it may also behoove BLM to initiate
a top-level policy or rulemaking process to provide guidance to field staff and encourage the
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development of models to predict climate change. As noted in the 2007 GAO Report, “rescurce
managers said that they need local- and regional-scale models to predict change on a small scale
as well as improved inventory and monitoring.” 2007 GAO Report at 41.

BCA et al. June 2008 Lease Protest Exhibit 59 is a summary of oil and gas leasing and
APD activity in the Rocky Mountain region between 2001 — 2007 based on government data,
and, also, BCA et al. June 2008 Lease Protest Exhibit 60, a summary of the percent of Federal
minerals and acreage available for oil and gas development in selected RMPs for the Rocky
Mountain West, both of wlhich are relevant to GHG quantification efforts, as well as efforts to
address region-wide impacts to the built and natural environments in the Rocky Mountain region.
Also attached are maps detailing federally-leased lands in Wyoming’s sister states of Colorado,
Montana and New Mexico. See BCA et al. June 2008 Lease Protest Exhibits 54, 55 and 56. Of
note, based on now-dated 2004, 1t appears that at least 35 million acres of federal public lands
were already leased but only 11,671,000 acres were under production. Nonetheless, current
estimates suggest approximately 126,000 new federal (thus excluding state and private) wells in
the Rocky Mountain West in the next 15-20 years. See BCA et al. June 2008 Lease Prolesl
Exhibit 61. These data points suggest that BLM could — and, indead, should — ratchet back its
leasing decisions and APD approvals.

b. BLM Must Identity, Consider, and Adopt a GHG Emissions Limit or GHG
Reduction Objective for BLM-authorized Qil and Gas A ctivities.

Effective GHG emissions management should be based upon an enforceable GHG
emission limit set by BLM for oil and gas development. Aiternatively, BLM could set an
objective for overall GHG reductions in line with science-based recommendations. For example,
the Governor of the State of New Mexico has specifically calied for a Z0% reduction in methane
emissions from the oil and gas industry by 2020”7 More generally, the Governor of Colorado
has called for a 20% reduction in GHGs below 2005 levels by 2020 and an 80% reduction below
2005 levels by 2050. Establishing GHG limits or GHG reduction objectives are important to
satisfy BLM s responsibility to prevent “permanent impairment,” “prevent unnecessary or undue
degradation,” to “minimize adverse impacts on the natural, environmental, scientific, cultural,
and other resources and values,” and fo satisfy the Public Trust Duty. 43 U.S.C. §§ 17021,
1732(b), & 1732(d)(2)(A)). Without a GHG emissions limit or GHG emissions reduction
objective, BLM may hamstring its own ability to address global warming and climate change by
not having a definable and achievable goal. Furthermore, without articulated GHG limits of
GHG reduction objectives, it is difficult if not impossible to ensure that actual GHG reduction
efforts are effective; put another way, those efforts are rudderless.

To set a GIIG emissions limit, or GIIG reductions objective, BLM should look to the
latest science concerning overall global GHG concentration thresholds. The latest and best
science appears 1o be the paper — Target Atmospheric COz: Where should Humanity Aim? —
authored by, amongst others, Dr. James Hansen at the National Space and Aeronautics

97 Sias e o >
See www.nmenv.state nm us/aqb/GHG/Docs/BO_Z2006_069.pdf Similerly, the Govermnor of the State of Colorado

has called for an 80% reduction m GHGs by 2050, See
www.colorado.gov/cs/Satellite ?c=Pagedcid=1194261894265 &pagename=GovRitler%2F GOVR Lavout




Administration discussed above and attached to the BCA et al. June 2008 Lease Protest as
Exhibit 46. According to the paper, “Il humanity wishes o preserve a planet similar to that on
which civilization developed, paleoclimate evidence and ongoing climate change suggest that

CO.will need to be reduced from its current 385 ppm to at most 350 ppm.”” BCA et al. June 2008
Lease Protest Exhibit 46 at 1. Notably, this is a Jower overall ppm objective than set by IPCC.
The paper argues that this lower objective is necessary because:

Paleoclimate data and ongoing changes indicate that ‘slow’ climate feedback
processes not included in most climate models, such as ice sheet disintegration,
vegetation migration, and GHG release from soils, tundra or ocean sediments,
may begin to come into play on time scales as short as centuries or less. Rapid on
going climate changes and realization that Earth 1s out of energy balance,
implying that more warming is ‘in the pipeline’, add urgency to investigation of
dangerous level of GHGs.

Id. As the paper wams:

Realization that today’s climate is far out of equilibrium with current climate
forcings raises the specter of ‘tipping points’, the concept that climate can reach a
point such that, without additional forcing, rapid changes proceed practically out
of our control.

Jd. 21 10. Importautly, there is a distinction between “tipping levels” and the “point of no return —
the “climate state beyond which the consequence is inevitable, =ven if clinzate forcings are
reduced.” /d. Of note, while the paper focuses on CO:, the reduction of non-CO: GHGs -~ sush as
methane — “could alleviate the CO: requirement, al,.owmg up o about +23 ppmn CO: for the same
climate effect, while resurgent growth of non-CO: GHGs could reduce alloved ©Os a similar
amount.” /d. at 11.

Of course, BLM, as a single federal agency, canpot alone constrain and reduce GHG
emissions within the limits recommended by the draft paper. BLM can, however, do its part by
establishing a GHG emuissions limit for federal oil and gas activitics — ¢.g., by identifying a
m‘aportiomﬁ amount of GHG reductions - or by setting GHG reduction objectives, e.g., a
reduction of aggregate GHG emissions by 15% by 2015, a reduction of 25% by 2020, a
reduction of 35% by 2025, efc. States, such as Colorado, have taken this latter approach, calling
for a 20% reduction GHG emissions below 2005 levels by 2020 and an 8096 reduction below
2005 {evels by 2050. See Govemnor Bill Ritter, Jr., Colorado Climate Action Plan (November
2007) (attached to the BCA et al. June 2008 Le’mse Protest as Extiubit 62). GHG emissions lunits
or GHG reduction objectives can then be used to constrain or even, if necessary, prohibit
development to ensure that such development does not unaceeptably contribute to global
warming and climate change — a use that suggests the need for broad-scale decisions and NEPA
analvsis.

¢ BLM Must Identify, Consider, and Adopt Management Measures to Reduce
GHG Emissions from BLM-authorized Oil and Gas Management Activities

Efforts to reduce GHG emissions from oil and gas development have already been
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underway for some time but, unfortunately, have had only a limited effect and have not even
come close to constraining GHG emissions within the limils recommended by the scientilic
communily to mitigate anthropogenic climate change. Nonetheless, these efforts demonstrate
that GIIG emissions reduction measures are technologically proven and frequently cost-
effective, if not negative-cost and therefore an analogue of energy efficiency. This 1s for the
common sense reason that if you reduce, for example, the emission of methane, a potent GHG,
you end up putting more product in the pipeline to the benefit of the oil and gas company and,
ultimately, the consumer. These efforts, however, must be intensified and set within a proper
planning and management framework to ensure that GHG reduction efforts are commensurate 1o
the scale of the problem presented by climate change and in accord with BLM s legal
obligations. :

To a degree, the intensification of these efforts through the development and
impiementation of planning and management frameworks is a logical component of the general
prohibition against waste in o1l and gas production; if measures exist to reduce GHG emissions
which — e.g., in the context o[ methane — are also commercial product, then the [ailure to
implement these measures is, by definition, wasteful. By extension, this also supports a go-siow
approach to oil and gas leasing and development to allow for the development of more robust
technological GHG reduction measures with the capability of constraining GHG emissions
within acceptable GHG limits or to ensure the achievement of GHG reduction objectives. While
suck an approach may not serve the short-term interests of the oil and gasindustry, it doesserve
the long-ierm interests of the whole public.

In any event, as BLM moves forward in this endeavor, BLM should first look to EPA s
voluntery GHG reduction programs. For example, EPA manages a “Methane to Markets”
program: desigied o advance “cost-effective, near-term methane recovery and use as a ciean
enetgy soures ... o reduce global methane emissions in order to enhance sconomic growth,
strengthen energy security, improve air quality, improve industrial safety, and reduce emissions
of greenhouse gases” EPA also manages the well-known, though underutilized, Natura! Gas
STAR program.” These programs provide useful starting points for BLM-based efforts 1o
affirmatively reduce GHG emissions from federal oil and gas operations and ensure
compliance with BLM’s legal obligations.

A number of States, on the basis of their concerns over the consequences of global
warming and climate change to their economies and environments, have also developed
individualized Climate Action Plans to address global warming and climate change by reducing
GHG emissions.!" See 43 U.S.C. § 17121(9) (requiring BLM to coordinate and act consistenily
with state-based plans and programs); 43 C.F.R. §§ 1610.3-1, 1610.3-2 (same). These States,
recognizing regional-scale solutions, have also come together in a collaborative effort called the
Western Clunate Initiative 1o develop a regional-scale market-based GHG reduction machanism,

% wwww epa. gov/methanetomarkets/

? www.epa.gov/gasstai/. Notably, many major cil and gas producers are EPA Natural Gas STAR purtners,
mcluding BP, Chevron, ConocoPhillips, EnCana Oil and Gas (USA), Marathon, Occidental, Willients Froduciion,
XTO, and others. Sze hity: //www.epa.gev/gasstar/partner. it

10 See, ¢.g., RCA June 2008 Lease Protest Exhibit 62. See also, New Mexico Climate Change Advisory Greup,
Final Report (December 2006) (attached to the BCA Tune 2008 Lease Protest as Exhibit 63).
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and The Climate Regisiry, a regional-scale GHG emissions reporting progrmn.l i yoming has
initiated an assessment for 1ts Climate Action Plan, but no plan has been adopted as vet.

The EPA and the State-level efforts are admirable, and provide BLLM with a host of
information o assist BLM in meeting its own obligations pursuant to Secretarial Order 3226,
FLPMA, NEPA, and the Public Trust Duty. These efforts, far from excusing BLM inaction,
evidence the fact that the time is now for BLM to step up to the plate and address global
warming and climate change in a meaningful way.

As an initial action, BLM should subject ieases to the stipulation that the lessee must
participate in EPA’s GHG reduction programs — ¢.g., EPA’s Natural Gas STAR program — given
that the mineral resources being extracted are the people’s resources and that lessees that derive
profit from public resources should be held to the highest standards. BLM should also subject the
leases to a stipulation that empowers BLM to fully implement future laws and policies designed
to combat global warming and climate change. Once BLM surrenders lease rights, BLM may be
unable to subject lease operations to these laws and policies without violating the lessees’ rights.
At the least, enforcing these laws and policies in the context of already-issued leases may be met
with fierce resistance by the lessees. Given that lease development can last for decades, it would
be unfortunate if BLM commits public ands to activities that would undercut anticipated laws
and policies designed to combat global warming and climate change. Bottom line, a simple
solution would be to expressly subject leases to stipulations to ensure that future GHG reduction
laws and policies can be fully implemented. Oil and gas companies would then have a front-end
incentive to implement GHG reduction measures and could account for the cost of these
neasures in their lease sale offers.

These broad-brush measures, however, are only a first step. Given the existence, now, of
technologically and economically viable GIIG reduction measures, BLM should conduct a more
in-depth analysis of these GHG reduction measures as & component of BLM’s NEPA
alternatives analvsis and thereby address whether leases should be subjected to more specific
GHG reduction stipulations. The alternatives would consider, e.g., stipulations mandating,
generally, that oil and gas operations will be subjected to the best available GHG reduction
measures, or mandating, specifically, precise types of GIG reduction measures. In some
instances, BLM may be able to rely on conditions of approval so long as it first identifies and
evaluate the efficacy of these conditions of approval prior to the point of commitment.

However BLM proceeds, the need for pre-commitment NEPA analysis is critical. Many
existing GHG reduction measures are implemented because they are economically worthwhile
{rom the perspective of the o1l and gas operator. But even if these GHG reduction measures are
implemented, thev may be unabie, without more, to achieve GHG limits or GHG reduction
objectives. BLM may therefore find 1t necessary 1o require GHG reduction measures that are not
cconomically worthwhile but nonetheless necessary to achicve GHG limits or GHG reduction
objectives. Similarly, BLM may need to retain the legal authority to constrain development on
the leasehold to ensure that GHG emissions are constrained within these limits or objectives. To
de this, a lease stipulation would likely be required. Fundamentally, BLM needs to address these

1 Thformation pertaining Lo the Westem Climate Tnitiative can be fonnd at www.westernclimateinitiative.ore/,
mformation periaming to The Climate Registry can be found at waw.theclimaleregistry org/
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measures — and BLM’s policy response — before lease rights are conferred. Moreover,
pragmalically, pre-commitment decision-making and NEPA analvsis BLM provides BLM with
an informed basis to address GHG emissions, coordinate with federal and state agency
counterparts, reach out to the public, ensure that GIIG emissions can be constrained within
acceptable limits, and provide the lessee with notice and thus the basis to plan for drilling-stage
activities in advance.'"

In terms of the precise types of GHG reduction measures, and the types of GHG
emissions they reduce, GHG reduction measures targeting methane emissions are especially
important. Not only is methane a potent GHG, but methane reductions typically involve methane
recovery, therefore yielding a high potential for payback.'” Measures that reduce methane and
often yield a payback include:

Retrofitting or replacing high-bleed pneumatic controllers with low-bleed or no-bleed
. (0
pneumzmcs.1 :

Requiring green completions to be used when completing CBM and conventional
natural gas wells. Green completions essentially capture methane and other gases
typically vented or flared during completion flowback operations.'™

Iinhancing maintenance of compressor engines, including periodic replacement of
- 106 Al
compressor rods and rod packing.'®

Replacing glveol dehydrators with desiccant dehydrators, utilizing fiash tank separators
at glycol dehydrators, optimizing %r,l*v,fcol circulation rate, or utilizing other zero

i : {
emission dehydrator technologies.”’

1 The distinction between BLM’s pre- and post-lease authority is particularly important i the context of BLM’s
duty to address a “no action” alternative which, at the point a lease is offered for sale, is the option of not issuing the
lease and thus the decision not to allow oil and gas development, period. 40 C.F.R. § 1502.14(d). This option is
foreclosed by the sale and issuance of the lease as the lessee is given the legal right to develop the lease. 43 C.F.R. §
3101.1-2.

M Current natural gas prices are around $10.82/Mef. See http://tento. eia. doe. gov/oop/nfo/newmeupdate. asp.

Thus, efforts to recover methane are, i essence, recovering monsy.

' See BCA et al. June 2008 Lease Protest Exhibil 64 (www.epa.gov/gasstar/nd/lessons/ll_pneumatics.pdf)

" See BCA o al. June 2008 Leasc Protest Exhibits 65 & 66, : L

(www.epa. gov/gasstar/workshops/durango_sept2007/06_%20bp_1ec G reenhiouse_gas_ermision_reduction. pd{ and
WWW. epa.gov/gasslar/workshops/durango_sept2007/05_weatherford rec.pdfl). See also Exhibit 67

http:/www epa.gov/gasstar/workshops/slenwood sept2007/04 recs.pdf

% See BCA et al. June 2008 Lease Protest Exhibit 68.
(http//www.epa.gov/gasstar/workshops/glenwood_sepl2007/02_methane_savings_from_compressors.pdf).

197 See BCA el al. June 2008 Lease Protest Exhibil 69 ;

(hetp://www .epa.gov/gasstar/workshops/durango _sept2007/08_natural gas debvdration.pdf).

See BCA et al. Tune 2008 Lease Protest Exhibit 70 (http://www.epa. gov/gasstar/pdUessons/ll_plungerlift.pdf).




v : - ()
Installing plunger hift systems in gas wells.'®

Conducting directed inspection and maintenance at wellheads, compressor stations, and
processing plants to reduce fugitive leaks from valves, flanges, and other connectors.'”

Installing vapor recovery units on crude oil, condensate, or other tanks storing liquid
110
pelroleum products.

Details on a number of other potential methane reduction measures f{or the oil
and gas industry are readily available online at the EPA’s Natural Gas STAR website,
www.epa.gov/gasstar/techprac.htin.

Additionally, many methane reduction measures are detailed in the recently {inalized
report by the Four Corners Air Quality Task Force. The Four Corners Air Quality Task Force,
which the BLM was actively a part of] released its final report on mitigation options for the oil
and gas industry on November 1, 2007 This report details a Lumbel of potential strategies io
reduce air pollution, including methane. Notably, the report indicaies that many methane
reduction measures concurrently reduce emissions of volatile organic compounds (“VQCs”).
VOCs react with sunlight to form ground-level ozone, a criteria poilutant for which the Clean Air
Act sets National Ambient Air Quality Standards (“NAAQS”) to limit unhealthy concentrations
nationwide See 40 CFR § 50.10. The EPA just strengthened the NAAQS for azone, limitin
concentrations to no more than 75 parts per billion over an eight hour period. See 73 Fed Reg.
16425-16514, It would behoove the BLM to reduce both methane and VOUs fro i '

T

development io address both global wamming and szone impacis.
Many, 1f not ali, of the measures identified by the EFA s Natuye
te Pour Corners Air Quality Task Force are apphnab!e to oil and ga

Natural gas production, including CBM, will utilize well diilling and sompletions, compressor
engines, pneumatic controllers, dehydrators, wellhead equipment, among other processes and
equipment where methane emissions could be reduced or eliminated. Qil production will utilize
tanks, wellhead equipment, among other processes and equipment where miethane could be
reduced or eliminated. It is no wonder that Colorade Governor Bill Ritter called for the state 1o
“work with the oil and gas sector to reduce methane leakage by expanding the use of proven
emission reduction practices and encouraging the development of new technologies that both
reduce emissions and save money.” BCA et al. June 2008 Lease Protest Exhibit 62 at 21. Indeed,
many comparnies producing oil and gas in Wyoming have already reported success in utilizing a
number of methane reduction measures. For example:

"% See BCA et al June 2008 Lease Protest Exhibit 70 (http://www.epa.govi/gasstar/pd Messons/li phungeddift pd)
9% See BCA et al June 2008 Lease Protest Exhibit 71

Lp:/www.epa.go v/ gasstar/worksheps/durango_sept2007/03_dim_in_gas_production_[usili I

“See BCA el al. June 2008 Lease Protest Exhibit 72 (http:/www.epa.gov/gasstar/pd /lessons/l} 1L.ml _vap.pdf).

[\ : : :
This report 15 readily available online at

hitp://www.nmeny. state.nm us/agb/4C/Does/4ACAQTF _Report FINAL OilandGas pdf.
" Ty fact, the BLM has a legal responsibility Lo ensure protection of the NAAQS in accordacs with FLPMA, 43
JSC § 1712(c)(®), and regulations thereunder, 43 CFR § 2920.7(b)(3)
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o BP has successfully utilized green completions to reduce methane emissions from CBM
well completions. See BCA et al. June 2008 Lease Protest Exhibits 47 & 48.

. EnCana Oil and Gas (USA) has replaced a number of high-bleed pneumatic controllers
with low-bleed pneumatics, installed a number of plunger lifls, and utilized green
completions, replaced gas-actuated pumps with solar electric pumps, and utilized vapor
recovery units throughout the Rocky Mountain region.'"

. Burlington Resources, a subsidiary of ConocoPhillips, has successfully reduced methane
emissions in the San Juan Basin of southwestern Colorado through the use of plunger lift
systems.'

. Occidental has successfully reduced methane emissions through directed inspection and
mainlenance, compressor engine mainienance, among other practices.”®

. Williams Production has successfully reduced methane emissions through the use of
green completions and vapor recovery units.°

While these are just some examples highlighting both the feasibility and acceptance of
methane reduction measures among companies operating in Colorado, they highlight the need
for the BLM to conduct a more in-depth analysis of these methane reduction measures before
surrendering lease rights to: (1) address whether these measures should be made mandatory
through lease stipulations (because, e.g., they would otherwise conflict with a lease issued only
with standard terms and conditions); (2) afford BLM the chance to reach out to federal and state
partners; (3) engage the public and the cil and gas industry in a meaningful, transparent dialogue,
and (4) allow all parties to plan for and implement GHG reduction measures in a uniform.
efficient, and consistent fashion, as well as 1o take advantage opportunities to reduce enissions
of other harmful air pollutants, such as VOCs,

Relative to carbon diexide reductions from oil and gas operations, according to the state
of New Mexico’s Climate Change Advisory Group:

There are a number of ways in which CO2 emissions in the oil and gas industry
can be reduced, including (1) installing new efficient compressors, (2) replacing
compressor driver engines, (3) optimizing gas flow to improve compressor
efficiency. (4) improving performance of compressor cylinder ends, (5) capturing
compressor waste heat, and (6) utilizing waste heat recovery boilers. Policies to
encourage these practices can include education and information exchange,
financial incentives, and mandates or standards that require certain practices.

The [Climate Change Advisory Group] recommends that New Mexico focus

13 goe BCA et al. June 2008 Lease Protest Exhibit 73
(hitp://www.epa.gov/gasstar/workshops/glenwood _sept2007/09_scott_mason_ancillary_equipment.pdl).

M4 5o BCA et al. June 2008 Lease Prolest Exhibit 74 (http:/www.epa.gov/gasstar/workshops/farmington-
feb06/burlngton_resources.pdf).

15 900 BCA et al. June 2008 Lease Protest Exhibit 75 (http:/www.epa.gov/gasstar/workshops/midland-
6306/langley.pdl).
16 See BCA el al. June 2008 Lease Protest Exhibits 67

(http//www . epa.gov/ gasstar/workshops/glenweod _sepl2007/04_recs.pdf & 77
http//www.epa. gov/gasstar/workshops/z enwood _sept2G07/07_producer_bmps.pdf).
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attention on reducing GHG emissions {rom fuel combustion in the oil and gas
industry through education, financial incentives, mandales and/or standards —
coupled with cost and investment recovery mechanisms, i appropriate — to; (1)
improve the efficiency of compressors; (2) boost waste heat recovery for
compressors and boilers including the deployment of CHP systems that could sell
excess power back to the grid; and to a lesser extent. (3) replace gas-driven
compressors with electrical compressors when doing so reduces CO2 emissions
(the average carbon intensity of New Mexico electricity would need to be
reduced by approximately 30% to make this option carbon-neutral).'”’

In part to address GG emissions, but to also address the cumulative impact of climate
change and oil and gas development to the built and natural environments, BLM should subject
leases to unitization. Through unitization, BLM could reduce surface disturbance and damage,
use fewer wells to access the shared subsurface resource, and limit the amount of field
processing equipment, roads, and other related development infrastructure.

d. BLLM Must Track and Monitor GHG emissions from BLMe-authorized Oil
and Gas Operations through Time.

Hand-in-hand with the need to quantify GHG emissicns, setting GHG limits or reduction
objectives, and requiring the implementation of GHG reduction measures, BLM must also
establish a system to track and monitor GHG emissicns, the efficacy of GHG reduction
measures, and impacts fo the environment to support adaptive management. 43 U.S.C. § 1711(a);
43 C.F.R. §§ 161 0 4-3, 1610.4-9. As noted in the 2007 (JA O Report, “f&-evo Irce managers
interviewed for our case studies ... stated that thev need betler rezource inventories and
monitoring svstems.” 2007 GAQ Report at 43, By quantifving GIIC emissions and baseline |
conditions through inventories, and tracking and moritoring GHG smissions and changes to the
baseline through time, BLM has an informed basis 1o address global warming and climate
change and ensures that BLM land protection and management activilies comport with BLM s
duties pursuant to Secretarial Order 3226, FLPMA, NEPA,, and the Public Trust Duty.

3 BLM Must Consider How Global Warming and Climate Change Impact the
Environment, and Whether Such Impacts Warrant Additional
Environmental Protections.

i. Climate Change Impacts — Summary Information

Many of the public resources managed by the BLM — and, mors broadiy, BLM’s sister
agencies in the Department of the Interior and Agriculture -- are teing impacted by global
warming and climate change. Impacts, of course, are not limited to public resources, but extend
across Colorado’s landscape. BLM should account for this harm through a hard look NEPA
analysis and by considering reasonable alternatives desig‘m—:d to protect the environment. Such
pre-commitment decision-making and NEPA analysis affords BLM an informed basis to ensure

YW BCA et al. Tune 2008 Lease Protest Exhibit 63 at 5-14.
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a rational connection between the facts found and the ultimate choices made; a basis that also
allows BLM to prevent permanent impairment, preven( unnecessary or undue degradation,
minimize adverse environmental impacts, and comply with the Public Trust Duty. 43 U.S.C. §§
17021, 1732(b)), 1732(d)(Z)(A). :

For example, pre-commiiment lease-stage decision-making and NEPA analysis may
demonstrate that BLM should or must: (1) place certain areas off limits to leasing or surface
occupancy by oil and gas operators; (2) subject leases to stipulations or otherwise take
affirmative action to protect the environment within or proximate to the leaseholds because of
the significance and magnitude of climate change impacts; or (3) take a timeout on leasing and
further oil and gas development o initiate a landscape-scale RMP amendment or revision to
protect the environment’s resiliency because existing management direction is inadequate and
because of the need to coordinate and act consistently with the activities of other federal and
state partners (43 U.S.C. § 1712I(9); 43 C.F.R. §§ 1610.3-1, 1610.3-2). Such options need to be
addressed by BLM as reasonable NEPA alternatives prior to the point lease rights are sold."

Regardless, fo understand the actual and potential harm suffered by BLM public -
resources as a consequence of global warming and climate change, it is helpful to begin with the
[PCC. The IPCC assessed the “current scientific understanding of impacts of climate change on
natural, managed and human systems, the capacity of these systems to adapt and the:r
vulnerability.”'® Relative to observed global wanming and climate change impacts, the IPCC
Impacts Report conciuded the following: -

» “Observational evidence from all continents and most oceans shows that many natoral
ayvstems are being affected by regional climate changes, particularly temperature
increases.” " The [PCC Impacts Report goes on to state that “{tihere is vory high confidence
... that recent warming is strongly affecting terrestrial biological systems, including such
changes as ... “poleward and upward shifts in ranges in plant and animal species.™

« A plobal assessment of data since 1970 has shown it is likely that anthropogenic warming
has had a discemible influence on many physical and biological systems.™?! ‘

« “Other effects of regional climate changes on natural and human environments are emerging,
although many are difficult to discern due to adaptation and non-climatic drivers.”*

Beyond observed impacts, the IPCC Impacts Report alsc addresses the state of
knowledge about future impacts. The IPCC Impact Report’s conclusions relative 1o terrestrial -
species are iroubling:

118 A . , - 5 e 'y
U IPCC, 2067 Sumimary for Policymakers. In: Climate Change 2007 : Impacts, Adagiletion and Vulnerabilily.

Contribution of Working Greups III to the Fourth Assessment Report of the Intergovernmental Panel on Climate
Change [Solomon. 5., D. Qmn, M Manning, Z. Chen, M. Marquis, M. Tignor and H.L. Miller (eds.)]. Cambridge
University Press, Cambridge, United Kingdon and New York, NY, USA (www.ipce. ch/SPMI3apr07 pdf) (“IPCC
Impacetls Report™) (attached as Exlubit 77).
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o “The resilience of many ecosystems 1s likely to be exceeded this century by an
unprecedented combination of climate change, associated disturbances (e.g., flooding,
drought, wildfire, insects, ocean acidification), and other global change drivers (e.g., land use
change, pollution, over-exploitation of resources)”.'*

s “Approximately 20-30% of plant and animal species assessed so far are likely 1o be at
increased risk of extinction if increases in global average temperature exceed 1.52.5°C. ™%

¢ “Tor increases in global average temperature exceeding 1.52.5°C and in concomitant
atmospheric carbon dioxide concentration, there are projected to be major changes in
ecosystem siructure and function, species’ ecological interactions, and species’ geographic
ranges, with predominantly negative consequences for biodiversity, and ecosystem goods and
services, e.g., water and food supply.”m ‘

e Calibrated specifically to North America, “[w]arming in western mountains is projected 1o
cause decreased snowpack, more winter flooding, and reduced summer flows, exacerbating
competition for over-alllocated water resources.” *°

Four other general reports contain a summation of the current science-based
understanding of climate change impacts to the environment in the Westem U.S. and,
specificaily, Colorado and Colorado’s sister state to the south, New Mexico.

First, the State of Colorado 1ssued a Climate Action Plan in November 2007 (“CO
Climate Action Plan”) (attached to the BCA et al. June 2008 Lease Protest as Exhibit 62). As
Govemor Bill Ritter, Ir, noled in the CO Climate Action Plan’s opening miessage:

Global wamming is our generation’s greatest environmental challenge. The
scientific evidence that human activities are the principal cause of a warming
planet is clear, and we wiil see the effects here in Colorado. But the seeds of
change are also here in Colorado, in our scientific and business communities, and
in each of us individually.

This Colorado Clunate Action Plan is a call to action. It sets out measures that we
in our state can adopt to reduce emissions of greenhouse gases by 20 percent by
2020, and makes a shared commitment with other states and nations to even
deeper emissions cuts by 2050.

Why 1s this important? For Colorado, global warming will mean warmer summers
and jess winter snowpack. The ski season will be weeks shorter. Forest fires will
be more common and more intense. Water quality could decline, and the demand
for both agricultural and municipa! water will increase cven as water supplies
dwindle.

Mhirdiats.
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The CO Climate Action Plan proceeds to detail the present and future impacts of climate
change to Colorado. Some of these impacls are indirect, caused by “the displacement of millions
of people living in coastal areas, thawing of arctic ecosystems and accelerated loss of usable
lands to deserts.” CO Climate Action Plan at 7. Critically, the CO Climate Action Plan states that
“the direct risks 1o the state are very serious.” /d. These “direct risks™ are numerous, including
current observations of shorter and warmer winters, with thinner snowpack and earlier spring
runoff, with less precipitation overall, and more of that precipitation falling as rain, not snow. /d.
Droughts are Jonger, and there are more wildfires “burning twice as many acres each year than
before 1980. Beetle infestations are now “[w]idespread” and there is also a “[r]apid spread of
West Nile virus.” /d. On top of these observed impacts, “[i]n the coming decades, scientists
project that Colorado and neighboring western states will see™:

* (1) 3-4 degree temperatures increases by 2030, with more frequent and longer-lasting
summer heat extremes;

* (2) even “[lJonger and more mtense wildfire seasons™ with fires “projected to claim more
land each vear than the year before;”

e (3) “Midwinter thawing and much earlier melting of snowpack” with resultant “Flooding,”
“ski season[s]” shortened by “three to six weeks,” and “added stress on reservoirs;”

* (4) “Much lower flows in rivers in the summer months and a greater vulnerability to drought
with consequent impacts to the ability of “[a]lready over-used river systems” to satisfy

“existing water rights and future growth,” degradation of water quality, and a potential
“decline’ in “[h]ydropower production;”

* (5) Slower recharge it groundwater aquifers, with an overall decline of 20% nrojected for the
Ogallala aquifer i temperatures increase by more than 5 degrees F. :

* (6) “Movement of plant and animal ""-eci:':s to higher elevations and latitudes™ and the
fragmentation of high-eleva i on habitat, Many of today’s high-elevation species will face
localized or total extimction;’ ‘

* (7) “insect attacks in forests” caused by warmer winter temperatures that will “reduce
wnﬂeﬂull of beetles,” warmer summer tem peratures that will “allow faster insect lifecycles,”
and forests rendered vulnerable by “summer droughts;”

* (8) “Less snow cover and more winter rain on farm lands” whereby the “[p]elting rain on
bare ground will increase soil erosion;” and if that isn’t enough,

e (9) “More weeks.”

Id. These impacts are obviously dramatic, extending, as noted by the CO Climate Action Plan,
across state lines.

Second, the State of New Mexico, reflecting these trans-boundary impacts, prepared a
2005 Report entitled Potential Effects of Climate Change on New Mexico (“NM Climate Change
Report™) (attached o the BCA et al. June 2008 Lease Protest as Exhibit 78) to inform its Climate
Change Advisory Group. The NM Climate Change Report — mirroring the impacts identified in
the CO Climate Action Plan —identified substantial impacts to: (1) water resources; (2)
infrastructure (e.g., flood control, electrical power distribution, sewage, water supply, and
transportation); (3) agriculture; (4) natural systems (e.g., forests, grasslands, deserts, lakes and
streams); (5) outdoor recreation and related tourism; ( 6) environmental quality and health (c.g.,
from intensificd ozone levels); (7) environmental justice and native peoples (becausc of these
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communities limited resources to adapt and cope with climate change). NM Climate Change

Report at 1-4.

Third, the GAQ, in its 2007 Report (BCA et al. June 2008 Lease Protest Exhibit 42),
reinforces the IPCC Report and the state-level reports prepared by Colorado and New Mexico in
the specific context of federal public lands. The GAO identified a myriad of physical effects to
federal public lands including “drought, floods, glacial melting, sea level rise, and ocean
acidification.” 2007 GAQO Report at 5.

Fourth, the Rocky Mountain Climate Organization and NRDC just published a report
entitled Hotter and Drier: The West’s Changed Climate (“RMCO/NRDC Report™) (attached to
the BCA et al. June 2008 Lease Protest as Exhibit 61). Synthesizing much of the existing
research regarding climate change, and refining that research in the specific context of the
Western U.S., the RMCO/NRDC Report warns that “[t]he American West has heated up even
more than the world as a whole” and “in the five latest years™ experienced warming “70
percent[] more than the overall planet’s warming.” RMCO/NRDC Report at iv; 1-6. The
RMCO/NRDC Report proceeds to convincingly detail how the West is getting drier, how global
warming is disrupting ecosystems, and how warmer temperatures affect business, recreation, and
tourism. RMCO/NRDC Report at 7-34.

The 2007 IPCC Report, 2007 CO Climate Action Plan, 2005 NM Climate Change
Repurt, 2007 GAO Report, and 2008 RMCO/NRDC Report provide BLM with an excellent base
of knowledge to begin the process of properly understanding and affirmatively taking action to
address climate change in the region. Moving beyond these general reports, it is important to
Lighlight and illuminate in more depth some of specific elimate change impacts. Of note, many
of the studies and reports referenced below pertain to Wyvoming’s sister slates—-in particular
Colorado and New Mexico. Inscofar as BLM may be apt to dismiss these studies and reports on
that basis, BLM would be making a mistake. Efforts are only now intensifving how climate
change will impact localized environments. The studies and reports prepared for Colorado and
New Mexico—and other Rocky Mountain landscapes—thus provide a starting point. They are
of course not meant to supplant Wyoming specific evaluation. Instead. they are intended to
provide a basis of information that can be used by BLM to identify and evaluate Wyoming-
spectlic umpacts.

ii. Climate Change Impacts to Water

Perhaps the most obvious climate change impact noted above 15 the erosion of winter
cold in the West’s mountains. As GAO noted, “warmer springs bave resulled in earlier snowmelt
.71 2007 GAO Report at 5. Additionally, “more precipitation falls 25 rain and less as snow.”

Id. at 21. This limits winter recreational opportunities on public lands and diminishes water
supplies that the public lands provide residents across the West. A recent article in Science
“demonstat[ed] statistically that the majority of the observed low frequency changes in the
hydrological cycle (river flow, temperature, and snow pack) over the western U.S. from 1950-

7 See also 2007 IPCC Synthesis Report al 2 (discussing observed changes Lo hydrological sysiems), Mote P. W,

Hamlet A. F.. Clark M. P., and Lettenmaier D. P. 2005. Declining Mountain Snowpack in Wesiern North America
Bulletin of the American Meteorological Society. 86: 39-49
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1999 are due to human-caused climate changes from greenhouse gases and aerosols. e

Warming is thus already reducing the amount of alpine tundra in the West. For instance,
scientists studying the effects of climate change on Rocky Mountain National Park, home to the
largest expanse of alpine tundra in the United States outside of "-\ld‘;l\'l projected that warming of
5.6 degrees I'ahrenheit could cut the Park’s area of tundra in Imlf * An increase of $ 10 11
degrees Fahrenheit could virtually eliminate the park’s tundra.'*’ As the climate heats up,
phmt and animal species seek the habitat they need by moving toward the peles or 1o higher
elevations. See 2007 IPCC Synthesis Report at 2 (“In terrestrial ecosystems, earlier timing of
spring events and poleward and upward shifts in plant and animal ranges are with very high
confidence linked to recent warming (italics original)).

In Yosemite National Park, a centur Y 280, pikas lived as low as 7,800 feet. Today, they
cannot be found any lower than 8,300 feet.™ As one researcher has said, ¢ ‘fwle might be staring
pika extinction in the Great Basin, maybe in Yosemite, too, right in the face. . . . They don’t
have much up-slope habitat left. "2 1y Glacier National Par k, the glaciers are melhn “since
1850, the estimated numbers of glaciers in the park has dr Opped ﬁom 150 to 26.” 2007 GAO
Report at 5. Generally, “[a]s alpine habitats warm, the tree line s expected to move upslope, with
forests beginning fo invade alpine and subalpine meadows.” 2007 GAO Report at 28. With
“[slome of these changes ... already occurring,” the impacts to wildlife that relies on these
systems — “bighomn sheep, pikas (relatives of the rabbit), mountain goats, wolverines, and grizzly
bears — “may be hanned.” 2007 GAO Report on 28.

Changes to hyvdrological systems extend well beyond the alpme tundra. The CO C 11 nal
Action Plan was based or a stakeholder report prepared in 2006.°* This report, in Chanter
its appendices (C hdp‘fe* is attached to the BCA et al. June 2008 Lease Protesi as Exhibit E, 13,
provided a discussion of the effects of GHG emissions on water resources (“CQO Water
Adaptation Analysis”). The CO Water Adaptation Analysis notes on page 1 that “[t]l:e consensus
of the scientific community is that warming caused by [GHGs] resulting from a wide variety of
human endeavors will likely have significant effects on water suppheg and availability in many
parts of the world, inc udmg the American West.” These effects, summarized on pages §-2 to 8-
3, include what should become a familiar litany: (1) [r]educed snowpack and streamflow; (2)
[m]ore drought. (3) [e]arlier snowmelt; (4) [i]ntense precipitation; (5) [1]ncreased water needs;
(6) [d]egraded water quality; (7) Interstate compact calls; and (8) [s]econdary impacts™ such as

" Bamett, Tim P., et al., Human-induced changes in the hydrology of the western Uniled Staies, Revised version
submitted to the jourial Science Tanuary 10, 2008, and published in Science Express January 31, 2008 (attached as
Exhibit 79).

% N Hobbs and others, Future Tinpacts of Global Climate on Rocky Mountain National Park: Its

BEeosystems, Visitors, and the Economy of its Gateway Comumunity - Estes Park (2003) 1-45, 16-17,
]Hﬂ!p:/f’w*\\'w.m'el.(‘.c)lc:';l.ate.&du!umjccts/stm'/nanCI‘S/EOOB fmal_report.pdf (attached as Exhibit 80).

o

13 o~

Mortiz, Report — Year 4 of the terrestrial vertebrate resurvey of the ‘Grinnel sites’ in Yosemite National Park’
(2006), 1, http./mvz berkeley edu/Grinnell/pd /Y osemite Report 2006-FINAL .pdf.

1 Schwarz, Tiny Pikas Seem to Be on March Toward Extinction in Great Basin,” University of Washington
Office of News and Information (December 29, 2005). See also, Beever EA, Brussard PF, Berger . 2003, Patlerns
of apparent extirpation among isclated populations of pikas (Ochotona princeps) in the Great Basin, I. Mammal.
84:37-54

) www . coloradoclimate ore/Climate_Action Panel.cfm
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“more forest fires” and “outbreaks of forest pests,” which, in turn, “may aflect total runoff and
runoll iming.” :

In 2007, the National Research Council’s Committee on the Scientific Bases of Colorado
River Basin Water Management published a detailed report entitled Colorado River Basin Water
Management: Evaluating and Adjusting to Hydroclimatic Variability (“NRC CO River Report™)
(Executive Summary attached to the BCA et al. June 2008 Lease Protest as Exhibit 82). Setting
the stage for the Colorado River basin, the NRC CO River Report notes on page 1 that:

It is known today that the Colorado River Compact of 1922 — the water allocation
compact that divides Colorado River flows between the upper and lower Colorado
River basin states — was signed during a period of relatively high annual fows. It
is also accepted that the long-term mean annual flow of the river is less than the
16.4 million acre-feet assumed when the Compact was signed - a hydrologic fact
of no small importance with regard to water rights agreements and subsequent
allocations.

The stage thus set, the NRC CO River Report notes on page 4 that:

Temperature records across the Colorado River basin and the western United
States document & significant warming over the past century. These temperature
records, along with clirnate model projections that forecast further increases,
collectively suggest that temperatures across the region will continue to rise for
the foreseeable future. Higher regional temperatures are shifiing the timing of
peak spring snowmelt fo carlier in the vear and are contributing to increases in
water demands, especially during summer. Higher tempearatures will result in
hiigher evapotranspiration rates and contribute to increased evaporative losses
from snowpack, surface reservoirs, irrigated land, and vegetated surfaces... .
Based on analysis of many recent climate model simulations, the preponderance
of scientific evidence suggests that warmer future temperatures will reduce future
Colorado River streamflow and water supplics. Reduced streamflow would also
contribute to increasing severity, frequency, and duration of future droughts.

On the basis of “[m]ulti-century, tree-ring based reconstructions of Colorado River flow,”
the NRC CO River Report on page 6 found that while “extended drought episodes are a recurring
and integral feature of the basin’s climate.” and that “future droughts will recur,” nonetheless,
these “future droughts ... may excsed the severity of droughts of historical experience, such as
the drought of the late 1990s and early 2000s.” The management implications are significant:

Steadily rising population and urban water demands n the Colorado River region
will inevitably results in increasingly costly, controversial, and unavoidable trade-
off choices to be made by water managers, politicians, and their constituents.
These increasing demands are also impeding the region’s ability to cope with
droughts and water shortages.

NRC CO River Report at 8.



These impacts and management consequences have been further illuminated by a Januarv
23, 2008 reporl, accepled by the Journal of Water Resources Research, by the Scripps Institution
ol Oceanography entitled When will Lake Mead go Dry? (“Scripps Lakes Mead/Powell Report”)
(attached to the BCA et al. June 2008 Lease Protest as Exhibit 83). Lake Mead, of course, is an
important component of the Colorado River basin. The Scripps Lakes Mead/Powell Report notes
on page 3 that global warming 1s causing “a decrease in runoff to the Colorado River” in the
“range between 10-30 percent over the next 3050 years.” This should be a self-evidently action-
sparking fact given that “[t]he Colorado River is quite literally the life’s blood of today’s modern
southwest society and economy.” Scripps Lakes Mead/Powell Report at 3. It is on this basis that
the Scripps Lakes Mead/Powell Report looked at Lakes Mead and Powell 10 determine when
they will ‘go dry’; that is, when there function as a reservoir will end. [T]he answer is both
startling and alarming.” Seripps Lakes Mead/Powell Report at 4. As the Report explains on
pagcs 4-5:

It is obvious that once long-term outflow exceeds inflow the system is doomed to
run dry ... currenlly scheduled depletions (loss of waler from consumptive use),
along with water losses due to evaporation/infiltration and reduction in runofl’
due to climate change, have pushed the system into a negative net inflow regime
that is no sustainable ... natural variability, i.e., the change of getting strings of
dry years consistent with the historical record, makes the system likely to run dry
even with positive net inflow. When expected changes due to giobal warming are
included as well, currently scheduled depletions ars simply not sustainable.

Even in accord with very conservative assumptions, “live siorage [in Lakes Mead and
Powell} will be depleted completely 23-40 vears from now ....” Scripps Lakes Mead/Powell
Report af pages 8-9. The consequence of reductions in large storage capacity would, however, be
felt much earlier; “only 14 years into the futiure” theie 1s a “50% chaace” that the Lakes’
“minimum power pool level” would be reached by 2021 and “[a}t that point (or before), there
vould be an abrupt dropt in the abilities of the reservoirs to generate hydroelectric power.” /d. at
10. Again, this is likely an optimistic projection because these findings were based on very
conservative assumptions, including the assumption that “steady state where inflow to the
reservoirs is equal to their discharge” (even though “Lake Mead is currently being overdrafted™),
and analysis that neglects to include the “natural variability in River flow.” 7d. More realistic
scenarios indicate that there is actually a “50% chance the minimum power pool levels will be
realized by about 2017, in the absence of management responses,” not the more optimistic
estimate of 2021. /d. at 11. “It seems clear that the threat to power production on the Colorado is
both real and more imminent than most might expect.” /d.!*

Impacts, of course, to the Colerado River basin are not limited to power production.
The Colorado River is home to several aquatic species protected by the Endangered Species
Act: Bonytail chub, Humpback chub, Colorado pikeminnow, and Razorback sucker (“CO
River Fish”). These CO River Fish are already sufering considerable siress, as demonstrated
by the Fish & Wildlife Service’s 1994 critical habitat decision.'*

M See also Robert Kunzig, Drying of the West. National Geographic (February 2008) (attached as Exhibit 85).
5 59 Fed Reg 13,374-13,375 (Mar. 21, 1994)



Reinlorcing the concemns identified in the NRC CO River Report and the Scripps Lakes
Mead/Powell Report, in 2006, the New Mexico Office of the State Engineer and the Inlerstate
Stream Commission published a report entitled The /mpact of Climate Change on New Mexico's
Weater Supply and Ability to Manage Water Resources (“NM SEO/ISC Report™) (attached to the
BCA et al. June 2008 Lease Protest as Exhibit 84). As the NM SEO/ISC Report emphasizes:

Water is so critical to [sic] New Mexico’s quality of life and economic vitality
that any impacts to our water resources reverberate across the social. economic
and environmental fabric of the State. The anticipated impact of climate change is
particularly important since New Mexico is highly dependent on climate-sensitive
natural resources (e.g., snowpack, streamflow, forests) and on natural-resource
based economic activities (e.g., agriculture, recreation and tourism .

NM SEO/ISC Report at 2. Impacts to water resources identified by the report vary depending on
the precise climate change prediction model used but there is consensus amongst the models that
generally we will witness: (1) an increase in temperature — and potentially, extreme heat waves;
(2) a trend towards a higher freezing altitude and reduction in snowpack with delays in the
arrival of spew season, accelcration of spring snowmelt, a decrease in fotal snowfall, and rapid
and earlier seasonal runoff (including, under regional models, a loss of sustained snowpack south
of Santa Fe and the Sangre de Cristo range); (3) uncertain changes to precipitation, overall, but
mtensified evaporative losses from temperature increases that could counteract any increase in
precipitation; (4) severe droughts; and (5) an increase in flood events. /. ai 5-16. Given the
magnitude of these impacts, the report, in its Executive Summary, explaing, relative to at least
waler resources, that:

. changing demographics, existing climate variability, in reasing wate:
demand and availability challenges, land use, species protection and other
ecosystern demands. Adaptive management sirategies will nesd to be devised that
are robust and flexible enough to address climate change.

Id. atv. As the NM SEO/ISC Report further notes, “[t]he key to successful adaptation is a robust
planning structure that incorporates highly certain predictions (such as temperature increases) as
well as less certain forecasts (such as precipitation changes) into scenarios that can direct
implementation of flexible management strategies.” /d. at vi. The NM SEO/ISC Report also
encourages imunediate action to address climate change impacts to water, explaining;

Policy malkers and managers are also constantly juggling multiple issues of
immediate importance and have limited time and resources 1o taks on what
appears to be a “new” issue. Climate change is often viewed as one of those 1ssues
that can be addressed later when there is more certainty about what is really
happening. However, many of the adaptive strategies required io address impacts
of climate change will require years to plan and implement, and delaying may
increase both vulnerability and ultimately the costs of mitigating those impacts.
Often the tools needed to develop adaptive capacity for climate change are the
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same or similar to those used in current management practices.
/d. at 33.

An additional report, completed July 2007, entitled Climate Change and its Implications
for New Mexico's Water Resources and Economic Opportunities (“NM Water & Economy
Report™) serves as an important source of additional water-related information to understand how
climate change is and will impact the West."** Evidencing the deep concern Westerners —
including the Protestors — have with climate change’s impacts to water, the NM Water Report
explains that:

The Rio Grande, and the subterranean aquifers that it feeds in some regions, are
the principal — and often only — water sources for cities and farms from Southern -
Colorado through New Mexico and into far West Texas, ... The vulnerability that
these water users face together — especially in light of potential climatic and
hydrologic changes — is not only indicated by this high level of dependence on a
sole source of supply, but by the oversubscribed nature and exhaustive use of this
source .... The level of use is so exhaustive of surface supplies that after the thirst
is satisiied it is. in fact, normal for the Rio Grande to trickle with salt-laden retuni
flows and summer storm runoff for 180 miles until its confluence with Mexice’s
Rio Conchos — just above Big Bend national Park near Presidio, Texas — where,
newly reconstituted, 1t continves its remaming 1,100 mile journey to the Guil of

Mexico.

NM Water & Economy Report at 1. The NM Water & Economy Report wams, hased on tres-
ring analysis and anthropological evidence, that:

Observations indicate that significant climate anomalies are not unprecedented in
[New Mexico]; and, that it is entirely plausible that with confinued greenhouse gas
forcing of the atmosphere, and its rising effects on the earth’s energy balance,
there can be a reasonable expectation of exceeding these natural extremes in the
future (IPCC, 2007). :

Id. at 2. Hlustrating the feedbacks between factors such as temperature, the timing of
precipitation, and the amount of precipitation, the NM Water & Economy Report identifies two
key results of various climate scenarios:

First, peak flow and total streamflow declines for all of the climate change
scenarios, whether or not they are relatively ‘wet’. The apparent robustness of this
restlt could have important implications for the management of water resources in
the region. Although, there is a potential for summer monsoonal activity to
increase, as suggested by the 2080 Wel scenario, this is not likely, according 1o the
mode] results, to offset the losses from duninished snowpack levels in the

B8 Hurd, Prian H aud Coonred, Tuhe, Ciimate Change and its Implications for New Mexico's Water Rescurces and

Economic Opportinities (July 2007) (attached as Bxhibit 86)
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headwater regions. Second, there is a pronounced shift in later periods (i.e.. 2080s
time [rame) in the peak runofl month by about 30 days. In all of the 2080 period
runs, the peak occurs in April and, perhaps equally as important, there s a
significant increase in late winter runoff compared to current conditions.

Id. at 11. Such reductions in peak flow and total streamflow, as well as the shift in timing, holds
profound implications for Colorado’s social and economic vitality:

As might be expected for water use in a basin that exbausts even the present water
supply in normal years, any reduction on long-run, average supply necessarily
leads to a reduction in long-run average use ... Heavily influenced by the pattern of
agricultural irrigation that peaks in June, ... total water use is curtailed as fotal

“supplies diminish with the severity of climate change. The dry scenarios lead fo
declines in total water use of nearly 10% and over 25% for the respective periods
of 2030 and 2080. Declines of 2% and 18% accompany the middle scenarios,
respectively; and for the wet scenarios water use declines of nearly 4% and 6.3%
are projected, respectively.

ld. at 12. Impacts extend well beyond water quantity to encompass water quality:

Reduced streamflow lowers assimilative capacity for both point and non-point
pollutants. In non-attainment reaches of the river lower TMDLs (total maximum
daily lcad) might be expected and could raise control costs. Climate change might

also lead some river reaches to fall cul of attainment and require TMDLs and
highe: pollution control costs.

Id at 18.
iii. Climate Change Impacts to Ecosystems

Climate change impacts o the Livdrologic regune are of course intertwined with climate
change impacts to freshwater and terrestrial ecosystems. As the NM Water & Economy Report
explains:

Increased drying of soils and significant reductions in soil moisture are likely with
climate change as potential evapotranspiration rises with increasing temperatures.
These effects will compound the adverse effects of changes in the hydrology of
runofl and water availability throughout New Mexico. Such changes will affect
the quality and condition of New Mexico’s significant range- and forest-lands,
which is likely to accejerate the severity and extent of forest fires but will likely
diminish forage production on rangelands that will adversely impact livestock and
wildlife across the region.

Id. (references omitted).

Broadening out from thiis specific link between water and land, experts have “anticipated
shifts in the distribution, abundance, and ranges of both plant and animal species.” 2007 GAO



Report at 26. As “changes in species distribution are likely to occur in the future ... nonnative
species might eventually dominate or replace native species in some areas.” jd.

In forest ecosystems, “forest com poqition — both the trees and the species that depend
on the trees and forest vegetation - may change.” 2007 GAO Report at 26. “[S]ugar maple,
white bark pme at high elevations. and subalpine spruce forests in the Rocky Mountains have
already experienced such changes.” /d. at 26.

23 L

In the context of the “grasslands and shrubland ecosystem,” “tree die-offs triggered by
drought and exacerbated by higher temperatures may lead 1o a shifl {rom woodland 1o shrubland
or grassland ... Southwestern pinyon and juniper woodlands arc particularly vulnerable to such
changes™ and such vulnerability may extend to ponderosa pine and chaparral. /d.at 26-27. The
problem is so severe that “some rare ecosystems, such as alpine tundra, California chaparral, and
blue oak woodlands in California may become extinct altogether.” /d.at 26. -

At bottom, “native biodiversity will increase in many areas, and ... new assemblages of
species will be | leng together, with unknown consequences.” /d. at 27. T‘1e impacts to plant and
animal species also include changes to plant and animal “phenolagy” - the “life-cycle events thai
ave influenced by environmental changes, especially seasonal variations in tempseraturs and
precipitation” - including “critical species interactions.” /d. at 28-29. -

Specifically relative to freshwater ecosystems, “increased water body iemperatires may
incresse the 1isk of toxic algal blooms as weli as the severity
al 23. In te 18 of species risk, “temperature increases are most 1;'-911,- fo thre
species, such as trout, salmon, and amphibians,” 2007 ¢ ort at 28. Balitrout appear
pas rticuiarty vainer able; “the bull trout can onl y survive in a very fmited '“'e:-, and many of ite
migraticn o -mdorr—. have been cut off as a result of ecosystem fragmentation.” /4. As noted by

the SEQ/ISC Report:

diseases.”

GADG Report
en cold-water

,)
s
-
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Aquatic and wetland ecosystems display high vulnerability to climate change.
Changes in water temperature and shifts in timing of runoff will change aquatic
habitats, resulting in species loss or migration as well as novel and unpredictable
interactions of new combinations of species. Stream management practices will
have to accommodate these new threats to aquatic species, increasing Endangered
Species Act (ESA) and threatened species challenges.

NM SEO/ISC Report at 37.

Climate change will also spur insect and disease infestations, thereby negatively
impacting aquatic and terrestrial ecosystems. As GAO noted, “[bliological effects of climate
change include increases in insect and disease infestations ....” 2007 GAQ Report at 6. Such
infestations “inciude bark beetles, grasshoppers, and various fungi as well as diseases caused by
bacteria, parasites, and viruses.” ]d. at 23. Notably, the effects may not involve merely the
occurrence of these infestations, but an “increase [in] the range and effects of insects and disease
infestaticn.” /d. at 23. And, further, a change from “episodic” to “persistent” infestations. /d. at
24
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Exemplifying the infestation issue are beetle infestations; with minimum temperatures
rising, more beetles can survive winters. Of note, warming is likely Lo be more inlense at high
elevations, and at latitudes further from the equator. See, ¢.g., GAO Report at 17 (discussing
clevated tem peratures in Glacier National Park relative to global increases). In any event, beetles
now can survive at higher latitudes and higher elevations, where extreme cold used to keep them
from becoming widespread. 1*" In Colorado, the U.S. Forest Service and the Colorado State
Forest Service recently predicted, “[a]t current rates of spread and intensification of tree
mortality, the MPB [mountain pine beetle] will likely kill the majority of Colorado’s large
diameter lodgepole pine forests within the next 3-5 years.” ™ Beetles are also now causing
widespread devastation of whitebark pines, a high-altitude species that grow where winters
almost always have been too cold to allow beetle populations to reach outbreak numbers. i
the Yellowstone ecosystem, the loss of whitebark pines threatens the survival of the region’s
grizzlyv bears, which depend on the fatty seeds of the whitebark pine as their single most
important food source. o

Further exemplifying the infestation issue, in the BLM-managed Mojave Desert,
“invasive grasses, combined with drought, caused, at least in part, by climate change, have

‘increased the frequency and severity of wildland fires, destroying native plants and transforming

some desert communities iuto annual grasslands.” As GAO noted:
Prolonged drought weakens the natural plant communities and then, in periods of
wetness, invasive species — particularly grasses — fill the gaps betweer native
vegetation These invasive grasses can spread and grow faster than native species;
the thicker and iess evenly spaced vegetation leads to increased f{ire danger. If a
fire starts, it bumns much hotter due 1o the invasive grasses. Mative plant
communities, such as saguaro cacti and Joshua trees, are dumaged, which
provides further environment for invasive species and increased fire danger.
According to experts, this shift in ecosystems from desert to grassland is likely to
continue as the climate changes, which will in turn result in a loss of species
diversity in these areas.

2007 GAO Report at 6.

The Werld Wildlife Fund and the Pew Center on Global Climate Change have compiled
compelling scientific evidence linking climate change and impacts to terrestrial and aquatic
ecosystems. For example, in 2000, the Worid Wildlife Fund published a report — Global

7 Regniere |, Bentz B., Modeling cold lolerance in the mounlain pine beelle, Dendroctem:s ponderosae, Journal of
Iusect Physiology, 53: 556-572 (2007) (www.usu.edu/beetle/docurments/Regniere_Bentz2007.pdL): Logan 1., 1.
Powell, Ghost Forests, Global Warming, and the Mountain Pine Beetie (Coleoptera: Scolytidae). American
FEuotomologist, 47:3 161-162, 166-168 (2003); Logan 1., Reguiere 1., & Powell 1., Assessing the impacts of global
warming on forest pest dvnamics. Front. Ecol. Environ, 1:130-37 (2003)

B U.S. Forest Service, Region 2, and Colorado State Forest Service, Forest Health Aerial Survey

Highlights, available al http:/fwww.{s fed.us/12/mews/2008/01 /press-kiUsurvey _higlights pdf

= Connelly, West Can't Beat Hea! of Global Warming, Seattle Post-Iul clligencer (April 23,

2006) (http://seattiepi.nwsource. com/connelly/2821 73 joel23 html).

W01 ogan 1., Powell 1., Ghost Forests, Global Warming, and the Mountain Pine Beelie (Coleoplera: Secolylidae),
American Entomologist. 47:3 161-162, 166-168 (2003); C. Petil, In the Rockies, Pines Die and Bears Feel Ii, New
York Times (January 30, 2007) (available at

hitp /query.nytimes. com/gst/fullpage html?res=9403ESDB1 43FF933A05752C0A961 9CRB63 ¥
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Warming and Terrestrial Biodiversity Decline — wherein the authors, Malcolm & Markham,
provide several general conclusions that BLM should consider:

» “It is safe to conclude that although some plants and animals will be able to keep
up with the rates reported here, many others will not.

o Invasive species and others with high dispersal capabilifies can be predicted to
suffer few problems and so pests and weedy species are likely 1o become more
dominant in many landscapes.

e However, in the absence of significant disturbance, many ecosystems are quite
resistant o invasion and community changes may be delayed for decades.

e Global warming is likely to have a wimnowing effect on ecosystems, filtering out
those that are not highly mobile and favoring a less diverse, more “weedy”
vegetation or systems dominated by pioneer species.

» Non-glaciated regions where previous selection for high mobility has not occurred among
species may suffer disproportionately. Therefore, even though high [required migration rates]
are not as common in the tropics, there may still be a strong impact in terms of species loss.

» Some species have evolved ir situ and may fail to migrate at all.

» TFuture mugration rates may need to be unprecedented if species are o keep up
with climate change.

» Human population growth, land-use change, habitat destruction, and pollution
siresses will exacerbate climate impacts, especially at the pole-ward edges of
biomes.

» Increased connectivity among natural habitats within developed landscapes may
help organisms to attain their maximum intrinsic rates of migration and help
reduce species loss.

» However, if past fastest rates of migration are a good proxy for what can be
attained in a warming world, then radical reductions in greenhouse gas emissions
are urgently required in order to reduce the threat of biodiversity loss.” !

In Feosystems and Global Climate Change: A Review of Potential Impacts on U.S.
Terrestrial Ecosystems and Biodiversity, a 2000 report published by the Pew Center on
Global Climate Change, authors Malcolm & Pitelka “provid[e] an overview of some of the
potential effects of global warming on terrestrial ecosystems and their component species in

M Maleolm, TR & Markham, A., Global Warming and Terrestrial Biodiversity Decline at v-vi. World
Wildiife Fund (2000) (attached to the BCA et al. Tune 2008 Lease Protest as Exhibit 87).
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the United States,” focusing on “key findings, concepts, and information gaps."] 2 Relative to
effects on species and communities, Malcolm & Pitelka explain that:

As aresult of climate change, existing climatic conditions in many areas will
become unsuitable for the species that currently live there, requiring them fo
migrate to survive ... The fact that species will have to move in itself is not
alarming — most have done so in the past and, even in the absence of human
interierence in the global climate system, will undoubtedly do so again. However,
several aspects of anthropogenic global wanming are of particular concern,
including the potential rapidity of the change and the possibility that certain alpine
or polar ecosystems, which are typical of very cold conditions, could be greatly
reduced in size or lost entirely.m

Malcolm & Pitelka proceed to explain that “global warming has the potential to create a
‘winnowing’ or ‘[iltering’ effect similar to the reduction in biodiversity sometimes observed
during human dcvelopmenl.”l‘M Additionally, there “is the possibility that different parts of the
ecosystem will respond to the warming at different rates, hence altering the combination of
conditions that a species might require.”** Malcolm & Pitelka offer conservation strategies to
address these impacts relevant to BLM s efforts to comply with federal law:

an important strategy for allowing organisms to respond to their full potential is to
maintain the habitats that they currently live in - that is, t¢ maintain overall
ecosysiem structure and species composition. This can be accomplished by
reducing fragnientation, loss and degradation of habitat, increasing connectivity
among habitat biocks and fragments, and reducing external anthropogenic
envirenmental stresses (Markham and Malcoim, 1996}, Thus, adaptation to climate
change should benefit from existing sirategies to conserve biodiversity and profect
natural ecosystems. Various general strategies to conserve biodiversity include
establishment and maintenance of viable protected area networks, management of
wild populations outside of protected areas, and the inaintenance of captive
populations. Some characteristics of protected area networks that are though to
improve their viability in the face of a changing climate include:

o redundancy of populations;

e maximization of reserve connectivity, size, and number;

s protection of areas that offer significant heterogeneity in topography, habitat, and
microclimate; and

. development of biodiversity-friendly management schemes in the landscapes surrounding
reserves (Markham and Malcolm, 1996; Malcolm and Markham, ]997).]46

' Malcolm, ] R and Pitelka, L.F. Ecosystems and Global Ciimate Change: A Review of Potential Impacts on U.S.
Terrestrial Ecosystems and Biodiversity at 1, Pew Center on Global Climate Change (2000) (attached to the BCA et
al. June 2008 Lease Protest as Exhibit 88).
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Authors Parmesan & Galbraith, in the 2004 report Observed Impacts of Global Climate
Change in the U.S. published by the Pew Cenler on Global Climale Change, reinlorce the
findings and conclusions in Malcolm & Markham’s and Malcolm & Pitelka’s previous studies,
concluding that, “human-induced global warming has the potential to severely exacerbate the
outcomes of already high levels of stress on ecosystems.” ™’ Parmesan & Galbraith discuss
several anticipated effects to wild plants, animals, and ecological processes including: (1)
evolutionary changes; (2) physical and physiological changes; (3) phenological changes; (4)
range shifts; (5) community changes; and (6) ecosystem process changes.' : Perhaps most
troubling, however, is the fact that these potential changes may complicate species survival
because “a variety of other anthropogenic forces are simultaneously stressing natural
systems.”™ “The net result of these pressures is that biological systems may already be in the
early stages of a major extinction event that could result in the global loss of one-third of all
species by 2106

Parmesan & Galbraith emphasize that adaptation of species to climate change could be
compromised by the influence of “[mjodem, human-dominated landscapes™:

Natural ecosystems increasingly are confined to smaller and more isolated
fragments, and population sizes of wild native species have generally declined
(Groombridge, 2992). These constrictions have limited the options available to
natural systems to contend with the predicted rapid changes in climatic extremnes
or in the frequency and intensity of disturbances. Reduced population sizes often
result in diminished genetic variation, which could limit potential for local
adaptation. The increased separation befween natural habitat fragments decreases
successful dispersal, thereby hindering simple shifts in species” distributions.
Increased fragmentation also lowers the probability of successtul recolonization
of devastated areas after catastrophic disturbances because coionists not only have
farther to travel, but they are coming from smailer source populations within
impoverished communities. Consequently, modem ecological systems have
lowered resiliency to the types of nonlinear climate dynamics predicted by
scenarios of global climate change (Schueider and Root, 1996); Easterling et al.,
2000a, b:; Meehl et al., 2000 a, b; Parmesan e al., 2000; Alley et al., 2003)."*!

Parmesan & Galbraith recommend, as a general matter, the need for a “better
understanding of which systems or species are most or least susceptible to projected climate
change.” Parmesan & Galbraith recommend several specific actions:

. “Reassess species and habitat classifications to evaluate their relative vulnerabilities to
climate chanf_fe.”ls2

Y7 parmesan, C. & Galbraith, H., Observed Impacts of Global Climate Change in the U.S. at 1. Pew Center on
Global Climate Change at 3 (2004) (attached to the BCA et al. June 2008 Lease Protest as Exhibit 89).

W 1d at 7.
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151 1d. at 39.

2 Id. at 42.
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- “Design new reserves that allow for shifis in the distributions of target species,” in particular
by “proteciing corridors or placing more value on areas with high topographic and
el R
clevational diversity.”””

«  “Promote native habitat corridors between reserves” to “aid the redistribution of wild species
between preserved areas.”™*

. “Practice dynamic rather than static habitat conservation planning,” in particular through
“empirical adaptive management,”™**

- “Alleviate the effects of other stressors™ given that “it may be easiest 1o reduce the overall
stress on-a species by mitigaling some of the non-climate stressors,”*

Relatedly, the Western Governors’” Association (“W GA”) has a Wildlife Corridors
Initiative through which the WGA published an Oil & Gas W orking Group Report (attached to
the BCA et al. June 2008 Lease Protest as Exhibit 90). The report is related 1o the Western
Governors’ Association’s resolution emphasizing the “importance of wildlife corridors and
crucial habitat” and “asks the Western states, in partnership with important stakeholders, to
identify key wildlife corridors and crucial wildlife habitats in the West and make
recommendations on needed policy options and tools for preserving those landscapes.” BCA et
al. June 2008 Lease Protest Exhibit 90 at 1. As the Oil and Gas Working Group Report -
explains: &

Possible climate change poses further challenges for the region, with scientists
projecting greater climate extremes, including increases in drought ... fast-pace
changes [resuiting from population growth, land-use impacts, er ergy ;
development, transportation infrastructure, and climate change] are resulting in
notable landscape impacts - including habitat loss and habitat fragmentation —
ulfimately impacting the West’s wildlife and aquatic resources.

Id.

To further assist BLM in its efforts to address impacts to the ecosystem — and to crafi
management alternatives to address these impacts accordingly — three published, peer-reviewed
studies are attached. The first, Catastrophic Shifis in ecosystems (BCA et al. June 2008 Lease
Protest Exhibit 91) emphasizes that there can be “sudden drastic switches” in ecosystemns and
recornmencds that “strategies for sustainable management of ... ecosystems should focus on
maintaining resilience.”’ The second, Does Adaptive Management of Natural Rescurces
Enhance Resilience to Climate Change (attached 1o the BCA et al. June 2008 Lease Protest as
Exhibit 92), notes in its abstract that “[eJmerging insights from adaptive and community-based
resource management suggest that building resilience into both human and ecological systems is
an effzctive way to cope with environmental change characterized by policies and strategies for

153 19
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7 Scheffer, M., et al., Catastrophic shifts in ecosystems, Nalure, Vol 413:591-96 (Octaber 11, 2001).
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responding to climate change.”® The third, Forecasting the Effects of Global Warming en
Biodiversity (altached to the BCA et al. June 2008 Lease Prolest as Exhibit 93), should provide -
assistance to BLM once BLM begins to address the consequences of climate change to BLM
public resources.”

Fortunately, recommended science-based management {rameworks relevant to wildlands
and wildlife conservation and recovery alrcady exist.'® One is cited here: the Heart of the West
Conservation Plan'® (attached as BCA June 2008 Lease Protest Exhibit 95). The Heart of the
West Conservation Plan contains a wealth of information to inform BLM’s analysis ol impacts.
Perhaps most importantly, it contains recommendations for protecting wildlands areas. These
recommendations should form the basis for BLM altematives designed to proiect and improve
ecological resiliency in the face of climate change. While the scale of the recommended actions
contained within the Heart of the West Conservation Plan may be beyond BLM s capability,
standing alone, to implement, it does contain specific recommendations pertaining to BLM
lands; provides a basis for BLM to take a go-slow approach to further oil an gas leasing and
development, il not take a timeout, to properly coordinate with federal and state partners; and
provides a basis for understanding the impacts of climate change to the ecosystems within
Wyoming and its environs implicated by the October 2008 lease sale. See 43 C.F.R. § 1601.0-8
(requiring BLM 1o address the impact of BLM activities “on local economies and uses” of both
“non-Federal and non-public surface lands over federally-owned mineral interests™).

Given their =cological importance, lease parcels falling within the Heart of the West
wildland network system of cores and corridors are particularly strong candidates for withdrawal
bv BLM pending completion of the proper pre-lease analysis & decision-making. Existing
stipuiations simpiv do not account for climate change and, firthermore, development of
whatever stipulations may just be inappropriate and unacceptable inn these areas. Once this
analysis and decision-making is completed, limited developmest within some of these units may
be appropriate if subjected to proper stipulations and controls — e.g., spacing restrictions,
requirements to use directional driiling, etc.

The Yellowstone, Snake River and Bonneville (Bear River) cutthroat trout species
require clear, cold water, naturally-fluctuating flows, low levels of fine sediment in channel
bottoms, well-distributed pools, stable streambanks, and abundant stream cover. These species
arc also imperiled. Given the observed and anticipated impacts of climate change to winter
snowpack and Wyoming’s rivers and streams, and given the fact that their populations have
already been isolated and fragmented, these trout species may face an exceptionally difficult path
to survival.

B¢ Tompking, Bmma L. & Adger, W. Neil, Does Adaptive Management of Natural Resources Enhvance Resilionce
toClimate Change?, Ecolegy & Society 9(2):10 (2004).

" Botkin, Danel B. ef al., Forecasting the Effects of Global Warming on Biodiversity, BioScience, Vol 57
No.3:227 (March 2007).

1% A fundamental purpose of wildlands networks is to conserve and preserve ecological resilience and thereby
protect biodiversity. As one study concludes, “building and maintaining resilience ol desired ecosysiem states is
likely 1o be the most pragmatic and ellective way lo manage ecosystems 1 the face of mereasing environmental
chiange.” BCA et al. June 2008 Lease Protest Exhibit 93 at 591 -596.

161 See http://www.wildutahproject org/Templates/submenu(Heart%200{
Heart of the West Conservation Plan.

% 20the%20West for mformation on the
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iv. Climate Change Impacts to Socioeconomic Conditions

Broadening out the discussion from biological and ecological impacts, the public depends
on the public lands and the ecological resources they contain, such as drinking water supplies,
fish and game, and diversity of species 1o support local economies. * As the GAQ explained,
“le]conomic and social effects of climate change include adverse impacts on recreation and
tourism; infrastructure; water supplies; and fishing, ranching, and other resource-use activities.”
2007 GAO Report at 6. The increased “Irequency of extreme events, such as fire or drought,
could limit recreational activities on federal lands.” 2007 GAO Report at 30.

Climate change impacts — not only from exireme events but, also, degradation to aquatic
and terresirial ecosystems, detailed above - are already reducing fishing and hunting
opportunities on the public lands. Some have predicted losses of western trout populations as
high as 64 percent and of Pacific Northwest salmon of 20 to 40 percent by 2050.' See also
2007 IPCC Synthesis Report at 2 (“In some marine and [reshwaler systems, shills in ranges and
changes in algal, plankton and fish abundance are with /igh confidence associated with rising
water temperatures, as well as related changes in ice cover, salinity, oxygen levels and
circulation” (italics original)). In Montana, drought and higher temperatures have led fo {1shing
closures and restrictions to sustain fish populations in eight out of the last ten years.'™ During
the summer of 2007, closures were in force on 29 rivers in Montana by August 2. Since 2000,
the pumber of annual fishing permits issued to Yellowstone National Park visitors has dropped
by nearly a quarier, from €7,700 to 51,900, even as total park visitation remained steady 2 One
flv fisherman who has traveled from California each of the past 135 years to fish the Yellowstone
River reacted 1o the decline: “I decided vesterday that I won’t be back asymare. There just aren’t
encugh fish 1o make it worthwhile. %

Moreover, “climate change could affect infrastructure and operational costs on federal
lands.” 2007 GAO Report at 31. In terms of “water supplies and quality™

Snow and ice serve as natural reservoirs in mountainous areas and northern .
regions of the United States, gradually supplying water into the summer months.
Much of the west relies on spring snowmelt to provide a steady stream of water
into sumrner mouths, when demand is highest. However, warmer temperatures
and chances in winter precipitation patterns from snow to rain are expected to

15 Sea. ¢.g.. M. Harris, P. Morton, Culver, Natural Dividends: J¥ildland Protection and the Changing Economy of
the Rocky Mountain West (The Wildemess Soctety) (www.tws.org/Library/Documents/NaturalDividends cfm)
(attached Lo the BCA et al. Tune 2008 Lease Protest as Exhubit 95). .

1831 Williams, Trout Untimited, Testimony, U.S. Senate, Commillee on Energy and Nutural Resources,
Subcommittee of Water and Power, June 6, 2007,

Ltip://www . Livingrivers.org/pdfs/Congressional Testumony/Williams Testimony pdf (attached as Exhibil 96).

i
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11.8. Department of the Interior, National Park Service, Yellowstone National Park, Yellowstone Fish Reports,
2000 Lo 2005, hilp://www.nps. gov/yell/planyourvisitfishieports.him and Park Statistics,

http//www nps.cov/vell/parkmgmt/statistics. htm.

166 Tosches, Warm waters deadly to Yellowstone trout, Denver Post (Tuly 29, 2007).
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continue causing reduced snowpack and early snowmelt. Water supply shortages
will likely increase the cost of water. In addition, the experts said that waler
quality is likely to decline if harmful algal blooms, bacteria, or botulism occur as
a result of increased temperature; such occurrences would likely result in
increased waler treatment costs.

2007 GAO Report at 33; see also SEO/ISC Report. “Water issues are particularly significant in
the southwestern United States ... According to experts discussing the fresh waters ecosystem,
less surface water availability means lower groundwater recharge rates and further demand on
the existing groundwater resources.” “[R]eductions in groundwater could affect communities

. causing wells to dry up, thereby forcing people to abandon homes or greatly increasing the
cost of living in the area” and may also cause “greater competition for water, which could have
a negative economic impact on ranchers and some communities situated near federal lands.”
2007 GAO Report at 33.

These conclusions are supported by the NM Walter & Economy Reporl, which 1s
informative regarding potential impacts in Wyoming. The Report explains that “[c]limate
change infroduces water supply changes — in these cases, reductions — that exacerbate relative
scarcity and result in even larger price increases in order to induce water transfers from
agriculture to urban water users.” NM Water & Economy Report at 14, Additionally, “tourism,
arts, and recreation, which together contribute $360 million to New Mexico’s economy, might
decline as the States’ unique landscapes, environment, and scenic opportunities are potentially
degraded by changes in riparian ecosystems and agrarian land use.” /d.

In tenms of the overali costs of climate change compared to the overall cosis of clumate
change abatement, it is increasingly clear that abatement 1s not only economically feasible, out,
economically, the only rational option. As the 2008 RMCO/NRDC Report explains:

A new study by the business consulting fimm McKinsey & Company, co-
sponsored by NRDC, exanmiines the cost and market potential of more than 250
greenhouse gas abatement technologies and concludes that the United States can
do its part to stabilize the climate at little to no net cost, considering energy-
efficiency savings. In sharp contrast, estimates of the annual benefits from
stopping global warming range as high as 20 percent of total cconomic output.
Moreover, the transition to a cleaner and more efficient energy economy will
improve air and water quality, protect public health, and increase our energy
security and productivity, all while we continue to grow our economy as
forecasted, decade after decade.

RMCO/NRDC Report at 35.

Given the threats of climate change to public land resources, BLM faces an increasingly
daunting challengs to protect the public resources for which BLM is responsible and to ensure
that its actions do not compromise the interests of Colorado and the broader Rocky Mountain
region. BLM should be cognizant of the fact that the impacts of global warming and climate -
change will likely “depend on the rate and magnitude of climate change” wherein “some changes
will occur quickly and will be readily apparent, while others will occur gradually and be less

/1
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apparent in the near term.” 2007 GAO Report at 7. As the 2005 NM Climate Change Report
explaing on page 8:

Surprises are inevitable .... Climate changes and ecosystem responses are not
always gradual, but can oceur abruptly over a few decades or less. Complex
human and natural systems often respond in a nonlinear manner to increasing
stress. That is, they change gradually or not at all until a threshold (“tipping
point”) is reached, and then they change dramatically. Positive feedbacks can
amplify the impacts of small changes into enormous eflects, such as when a
wildfire grows until it begins creating its own winds and “blows up”
catastrophically.

These “[s]urprises” should not suggest that BLM can do nothing. As discussed above,
taking action to improve the resiliency of ecological systems (in part by mitigation or eliminating
impacts) by considering and adopting the conservation frameworks contained within the Heart of
the West Conservation Plan is an essential manageient step. Such action does not require a
precise understanding of climate change impacts. As noted in a report authored by New
Mexico’s Staic Engineer and the Intferstate Stream Commission relative to water resources
management, but equally relevant to BLM public lands management:

Policy and managerial responses need not (and should not) wait for better climate
predictions. 1t is already clear that temperatures are rising and that extreme events
are becoming more conumon, so assessing the vulnerabilities of existing
managemeut strategies and resource availability can proceed without certainty
about changes in precipitation. A closc look at risk, even without firm
quantification, can ofien lead o optimal solutions that may not be immediatelv
apparent and that may avoid expensive missteps ...managers already operate
within a conlext of uncertainty ... Climate change 1s thus not a stand alone issue.
It will add an additional layer of uncertainty to the complexity ... Managers will
thus need robust and resilient planning scenarios and processes, and highly
adaptive management structures to adapt to changing predictions.

SEQ/ISC Report at 37.

The evidence provided in this Protest is just the tip of an ever-growing iceberg — one that
stands in stark contrast to the reality of shrinking icebergs and collapsing iceshelfs in the
Antarctic. This evidence demonstrates that global warming and climate change has the potential
if not the reality to cause severe, unprecedented, and game-changing impacts to BLM public
lands and, more broadly. to the entire State of Wyoming and the Rocky Mountain West. If there
is a silver lining. it is that these impacts can zlso be addressed and, hopefully, remedicd through
proactive land protection and management. Time, though, is running out.

5. BLM HAS FAILED TO ADDRESS GLOBAL WARMING, CLIMATE
CHANGE, AND GREENHOUSE GAS EMISSIONS FROM FEDERAL
ONSHORE OIL AND GAS DECISIONMAKING ACTIONS
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The Protestors are unaware of any lease-stage NEPA analyses and therefore presume that
BLM has completed Documentations of Plan Conformance and NEPA Adequacy that purport to
justify the lease sale on the basis of RMPs and RMP-stage NEPA Analyses. As noted, it 15
unclear how existing RMP-stage NEPA Analyses as presently constructed can supplant lease-
stage NEPA requirements relative to BLM’s duty fo consider the option of not 1ssuing leases,
and BLM s duty to consider lease-specific stipulations rather than just standard Jease terms and
conditions.

In any event, not one of BLM s Resource Management Plans for the lease sale areas in
Wveming appear to address global warming, climate change, or GG emissions from o1l and gas
leasing and development. This failure is stark given: (1) Secretarial Order 3226°s explicit
mandate, in section 3, to consider climate change “when making major decisions regarding the
potential utilization of resources under the Department’s purview” and in “planning and
management activities associated with oil, gas and mineral development on public lands™; (2)
FLPMA s mandates to protect the environment, prevent “permanent impairment,” prevent
“unnecessary or undue degradation,” and “minimize adverse impacts” (43 U.S.C. §§ 1701(a)(8),
1702(c), 1732(b), 1732(d)(2)(A)); (3) NEPA’s mandate that BLM consider the adverse
environmental impacts of and reasonable alternatives to a proposed action; and (4) BLM’s Public
Trust Duty.

Across the Rocky Mountain West, BLM has failed to address the impacts of oil and gas
leasing on climate change or the cunulative impacts of climate change, burying its head in the
sand and ignoring the potential grave consequences of actions it pemits. In New Mexico’s
Farmington RMP, for example, BLM provides no mention of clinate change and global
warming.'® In the EIS for that RMP, BL.M did respond to a comment submitted by fhe San
Juar Basin Health Department which asked BLM to address the contribution of the proposed
oil and gas development tc CO; levels aud greenbouse gas concerns by summaridy sfating:
“Methods to determine the effects of the significance of greenhouse gas emissions (GGE) from
individual projects to climate change do not exist and this issue 1s beyond the scope of this
NEPA process.” *® Additionally, in response to a comment provided during the planning
process for Colorado’s Glenwood Springs Resource Area Oil and Gas Leasing and
Development Final Supplemental EIS which requested that BLM consider the impacts of the
plan on climate change, BLM responded that, “Methane, carbon dioxide, and several other
atmospheric chemicals have been postulated to have an effect on global climate.” “However,
both the nature and the degree of this suspected rejationship are unksown at this time,”'®

There are three problems with BL.M’s glib approach. First, as this Prolest demonstrates,
methods do exist to quantify and reduce climate change and other federal agencies - in particular
MMS — are quantifying and reducing GI1G emissions from oil and gas leasing and development
at both the programmatic planning and leasing stages. Second, and perhaps more importanily,

7 Bureau of Land Management, Faimington Resource Management Plan (Dec. 2003)

1% Burean of Land Management, Farmington Proposed Resource Managemert Plan and Final Environmental
]nymcf Statement, P-9 (Mar. 2003) (excerpts attached to the BCA et al. Tune 2008 L ease Protest as Exhibit 66).

1% Bureau of Land Management, Glenwood Springs Resource Arca Oil and Ges Leasing and Development

Final Supplemental Environmental Impact Statement, 5-17 = 5-18 (Jenuary 1999} available at:

bt //www blm, govico/st/en/BLM Programs/land use plannig/rmp/slenweod sprines/elenwood springs amend
meits html (last accessed April 22, 2008).
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even if this were not the case, a presumed lack of methodology is not an excuse for barreling
forward blindly. 40 C.F.R. § 1502.22. Third, global warming, climale change, and GHG
emissions from oil and gas leasing and development are indisputably a component of BLM s
legal responsibilities and cannot be waived away with an unsubstantiated ten-word statement that
they are beyend the scope of BLM’s planning responsibilities.

Insofar as BLM management — through RMP implementation — affords BLM adaptive
management capacity, adaptive management must be predicated on a foundation of planning and
analysis that forthrightly addresses impacts and anticipated uncertainties to support and justify
adaptive measures. Without such a foundation, BLM management would be relegated to a
reactive posture that “can be ultimately more costly than making forward-looking responses that
anticipate likely future conditions and events.” SEO/ISC Report at 37. Moreover, such adaptive
measures would be arbitrary and capricious as BLM management would violate a basic principle
of management underlying Secretarial Order 3226, FLPMA, NEPA, and the Pubiic Trust Duty:
look before you leap.

Attachments 2 and 3 contain language in Executive Order No. 3226, Amendment No. 1 that
expliciily mandates that each bureau and office of the DOI shall consider and analyze potential
climate change impacts when undertaking long-range planning, and when inaking decisions,
affecting DOI resources.

III. CONCLUSION AND REQUEST FOR RELIEY

Sor the foregoing reasons the Parties request that the protested parcels notbe offered for

e February 2010 competitive oil and gas lease sale. If BLM declines to withdraw the

orotestad parcels, then we request that at the miniroum, full NEPA analysis be conducted on the

impacts of oil and gas development on global wanming and climate change and thet adeguoie - .. - =
protective stipulations be placed on the leases before the lease szle in erder to provide protection

for wildlife, air quality, water quality, and other special resources.

H1E

Respectfully submitted,

John S. Persell

Conservation Law Direction
Biodiversity Conservation Alliance
g L Tk e BTl 6

Laramie, WY 82073



