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OIL AND GA
(Filed Pursuant to 4

S LEASE SALE PROTEST
3 C.F.R. §§ 4.450-2 and 3120.1-3)

October, 2008 Lease Sale (State of Wyoming)

The
inclusion of cerfain _parccls in
Land Management “BLM™)
withdrawn from sale

migration routes; or 2) contain vit

WY-0810-019, WY-0810-021,
WY-0810-061, WY-0810-062,
WY-0810-067, WY-0810-069,
WY-0810-079, WY-0810-082,
WY-0810-087, WY-0810-092,
WY-0810-097, WY-0810-098,
WY-0810-106, WY-0810-107,
WY-0810-124, WY-0810-125,
WY-0810-132, WY-0810-133,
WY-0810-140, WY-0810-141,
WY-0810-148, WY-0810-149,
WY-0810-155, WY-0810-156,
WY-0810-164, WY-0810-165,
WY-0808-172, WY-0810-174,
WY-0810-179, WY-0810-180,
WY-0810-185, WY-0810-186,
WY-0810-196, WY-0810-197,
WY-0810-204, WY-0810-207,
WY-0810-212, WY-0810-213,
WY-0810-218, WY-0810-219,
WY-0810-224, WY-0810-225,
WY-0810-231, WY-0810-232,
WY-0810-237, WY-0810-240,

Theodore Roosevelt
the above refe

on August 22, 2008.

because they: 1) Contain
al habitat for Greater sage grouse:

WY-0810-024,
WY-0810-063,
WY-0810-074,
WY-0810-083,
WY-0810-093,
WY-0810-102,
WY-0810-120,
WY-0810-126,
WY-0810-136,
WY-0810-142,
WY-0810-151,
WY-0810-157,
WY-0810-167,
WY-0810-175,
WY-0810-181,
WY-0810-187,
WY-0810-198,
WY-0810-208,
WY-0810-214,
WY-0810-220,
WY-0810-226,
WY-0810-233,
WY-0810-241,

WY-0810-245, and WY-0810-246,

Conservation Partnershi
renced lease s

TRCP requests

p (“TRCP") hereby
ale os advertised by the Bureau of
the following parcels be

protests the

designated big game crucial winter range Of

WY-0810-055, WY0810-056,
WY-0810-064, WY-0810-065,
WY-0810-076, WY-0810-077,
WY-0810-084, WY-0810-085,
WY-0810-094, WY-081 0-095,
WY-0810-103, WY-0810-104,
WY-0810-121, WY-0810-122,
WY-0810-128, WY-0810-129,
WY-0810-137, WY-0810-138,
WY-0810-143, WY-0810-144,
WY-0810-152, WY-0810-153,
WY-0810-158, WY-0810-162,

WY-0810-168, WY-0810-169,

WY-0810-176, WY-0810-177,
WY-0810-182, WY-0810-183,
WY-0810-188, WY-0810-189,
WY-0810-199, WY-0810-200,
WY-0810-209, WY-0810-210,
WY-0810-215, WY-0810-216,
WY-0810-221, WY-0810-222,
WY-0810-228, WY-0810-229,
WY-0810-234, WY-0810-235,
WY-0810-242, WY-0810-243,

WY-0810-060,
WY-0810-066,
WY-0810-078,
WY-0810-086,
WY-0810-096,
WY-0810-105,
WY-0810-123,
WY-0810-130,
WY-0810-139,
WY-0810-147,
WY-0810-154,
WY-0810-163,
WY-0810-171,
WY-0810-178,
WY-0810-184,
WY-0810-195,
WY-0810-201,
WY-0810-211,
WY-0810-217,
WY-0810-223,
WY-0810-230,
WY-0810-236,
WY-0810-244,
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BACKGROUND ON TRCP’S INTEREST

TRCP is a national non-profit (26 U.s.C. § 501(c)3) conservation orga‘mzatlon
dedicaled to guaraniecing every American a place to hunt and fish, particqlarly on public lan'ds.
TRCP accomplishes its goal three ways: 1)} Enswring access to public lands, 2} cns:un?g
adequate funding for natural resource agencies, and 3) helping to conserve fish ar}d wildlife
Labitate. TRCP has formed, with various partners, a Fish, wildlife, and Energy Working Group,
comprised of some of the country’s oldest and most respecled hunting, fishing, and co_n.servatio.n
organizations. TRCP is working hard 1o ensure that energy development on public lands 18
balanced with the needs of fish and wildlife resources, but is concerned that the rapid pace of
development is precluding BLM from managing {hese resources as required by the Federal Land
Policy and Management Act ("FLPMA™), 43 U.S.C. § 1701 et seq.

The economic value of recreational hunting in the wesiern United States is profound. As
recently identified by the Western Governors® Association:

Wildlife-associated recreation  brings important  economic benelits  to
communities throughout the West. Small communities in particular benefit from
the revenue that comes with tourism, hunting and fishing, and other forms of
outdoor recreation. Retail tax revenue for many small towns is provided to a
large degree during the key hunting and fishing seasons. In the contiguous
Western states, more than 43.6 million people participated in hunting, fishing or
wildlife watching in 2006, spending almost $33.6 billion. This revenue is
dependent on significant, rcliable wildlife populations, which in turn depend on
quality habitat and corridor movement.

Western Governors’ Association, Wildlife Corridors lnitiaﬁve, Oil and Gas Working Group
Report (Dec. 2007).

TRCP is especially concerned with the fate of big game and Greater sage grouse and the
recreational opportunities they provide tens of thousands of sportsmen each fall in Wyoming.
Without comprehensive habitat management planning, closely coordinated with the Wyoming
Game and Fish Department (“WFGD"), leasing and development of energy resources within
crucial mule deer winter range and migration routes, or within sage grouse habitat, can havc a
devastating impact on those wildlife resources and the hunting opportunities they afford.

. Crucial winter range and migration routes are identified by WGED policy as “vital” to the
survival and sustainability of big game. WGFD Recommendations for Development of Qil and
Gus Resources Within Crucial and Important Wildlife Habitats (December 6, 2004) (“WGFD
Recommendations™) at 9. This means that these habitats and features are essential to big game
population survival. White ¢! al, Effect of Density Reduction un Overwinter Survival of Free-
ranging Mule Deer Fuwns, Journal of Wildlife Management 62:214-225 (1997); and Sweeney, ¢!
al., Snow Depths Influencing Winter Movements of Elk, Journal of Mammalogy, Vol. 65, No. 3
(Aug. 1984), pp. 524-526. WGED recommends no loss in habitat function, meaning thesc
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habitats should retain their capability 10 sustain populations, species Of diversity over time.

WGFD Recommendations at 9.

The WGFD has elaborated on the critically important role functional migration corridors
play in the life of mule deer populations: '

Long-term displacement of wildlife from preferred habitats gmd disruption of
migration routcs could, in the extreme case, ¢liminate “migrahon memory” that
required geveral thousand years to evolve. Each successive coport _of young
ungulates learns the locations of suitable winter habitats and migration routes
from older, experienced females that lead them (e.g., Baker 1978, Mackie et al.
1998:44). Extended disruptions of migration or habitat use can result in loss of
learned behavior from entire cohorts of young animals, breaking the tradition of
migration to the most suitable winter habitats.

WGFD Recommendations at 8. If this migration memory is Jost, animals can become
disoriented and perish as they attempt 1o migrate to crucial winter ranges.

Recognizing @ pressing need to better protect these habitats, the Western Governors
Association (“WGA”) recently approved a wildlifc corridors initiative report offering & series of
recommendations, including identification of important corridors and the critical habitats they
connect, collaborative planning to keep the corridors intact and a standardized mapping and data-
collection system to be used across the region. As noted in the report: “Large, open spaces have
long been emblematic of the West, but our burgeoning network of highways, - canals,
urbanization, energy development, and other land uses now threcaten to fragment our grand
landscapes, cutting off pathways linking crucial habitats and reducing the ecological value of the
remaining crucial habitats.” The process to asscss the impacts to wildlife and their habitats
began in February 2007, when the governors approved the Protecting Wildlife Migration
Corridors and Crucial Wildlife Habital in the West (Resolution No. 07-01). Notably, Governor
Freudenthal headed this effort. Overall, the initiative is based on the recognition that Jarge intact
and functioning ecosystcms, healthy fish and wildlife populations, and abundant public access to
natural landscapes that define the West and that, in their own right, draw people to the rcgion.

As explained in the WGA’s Oil and Gas Working Group Report (Dec. 2007):

Care in early stages of planning oil and gas development is important to avoid
damage that can take decades to overcome. The Govermors® policy resolution
specifically identifies the importance of crucial habitats and corridors to healthy
wildlife populations and recognizes the need to mitigatc the impacts of energy
development on these important resources. The reason behind the Governors’
focus is clear - both energy development and wildlife arc crucial to a healthy
economy and high quality of life in the West. Thereforc, accommodating oil and
gas development, while minimizing impacts to wildlife habitat, is essential.

“Gppe-grouse historically inhabited much of the sagebrush-dominated ecosystems of
North America. Today, sage-grouse population abundance and extent have declined throughout
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range.” BLM Natjonal Sage-Grousc Habitat Conslervation Strategy (Nov.
2004) at 6. “] arge-scale modification of sagebrush habitats associated with energy devclol?me?nt
may have important impacts on habitat use OF vita} rates of sagebrush-de;zendent wildlife
species.” Naugle et al., Sage-grouse Population Response 10 Coal-bed Natural Gas Development
in the Powder River Basin. Interim Progress Report on Region-wide Lek-count Analyses (May
26, 2006). Additional information has shown the importance of winter habitat use by 5age
grouse. Naugle et al, Sage-Grouse Winter Habitat Selection And Energy Development In The
Powder River Basin. Completion Report {June 24, 2006). “Knowledge that suge-grouse avoid
energy development in breeding (Naugle et al. 2006) and wintering seasons (this report) shows
that conservation strategies to date to protect the species have been largely ineffective.” Id atl.

most of their historical

 Greater sage grouse is listed in all westen states as 2 special (or comparable) status
species. For exampic, the State of Wyoming lists sage grouse as 2 “Status 2 Species of Special
Concern”, which means “[p]opulations are declining” and experiencing “[o]n-going significant
loss of habitat.” http://g'f.state.wy.us/wildlife/nongamefspeciesofSpecialConccm/index.asp.
Section 6840.06.D of the BLM Manua! (Special Status Species Management) provides “BLM
shall carry out managemen! for the conservation of State listed plants and animals.” (Emphasis
supplied). In this context, the term “conservation” means “the use of all methods and procedures
which are necessary to improve the condition of special status specics and their habitats to a
point where their special status recognition is no longer warranted.” BLM Munual § 6840.01.
The Mapual further directs *[a]ctions authorized by BLM shall further the conservation of ...
special status species and shall not contribute to the need to list any special status species under
provisions of the ESA4, ... > BLM Manual § 6840.12 {emphasis supplied). See also BLM
Manual § 6840.22.C.

On December 4, 2007, the Federal District Court for the District of 1daho reversed and
remanded the U.S. Fish and wildlife Service’s (“FWS™) decision not to list the sage grouse as
“fhreatened” or “endangered” under the ESA. Western Walersheds Project v. U.S. Forest
Service, 535 F. Supp. 2d 1173 (D. Idaho 2007). The court explained the perilous condition of the
sage grouse and the impact suffcred by its habitats to date. [d. at 1173. Further claborating on
the current state of grouse habitat, the court noted: “Nowhere is sage-grouse habitat described as
stab].e. By all accounts, it is deteriorating, and that deterioration is caused by factors that are on
the increase.” [Id. at 1186. The court specifically focused on the impact of oil and gas
development on grouse habilat as identified by an independent expert team. Id. at 1179. The
court noted “a singular lack of data on measures taken by the BLM to protect the sage grouse
from energy development, the single largest risk in the eastern region.” fd. at 1188.

Recognizing this status and the necd to conserve the species more e Y

Freudenthal last month adopted Executive Order 2008-2. 'Thatp()rder explainfsfet;tt: s?lg}lr;it('i:;i?zlt"
the greater sage grouse in Wyoming, as well as the legal, social and economic ramifications of a
decision to list the greater sage grouse as threatened or endangered under the ESA. The Order
cadllsl for State agencies to focus on the enhancement and maintenance of grouse populations
within identified Core Population Areas (“CPA™), which overlay many of the proposed leas;:
parcels. The Order further calls on agencics to limit new development to that which will not
conflict with grouse comservation. Finally, the Order requires State agencies to “work
collaboratively with [FWS], [BLM], U.S. Forest Service, and other federal agencies to ensure, to
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the greatest extent possible, & uniform and consistent application of this Executive Order to

maintain and enhance Greater Sage-Grouse habitats and popu}ations.”

Notably, FWS appears 1o have endorsed the concept of protecting CPAs as one legitimate

means of conserving sage grouse. Gee attached Exhibit D. In commending the State for its

effort, however, FWS admonished:

[A]s you know and as the [Sage Grouse] Implementation Team d?scussed, for the
strategy to be effective, the state, federal and private landowners in the state must
implement this strategy. ... As you know federal propertics in Wyoming contain &
good share of the key habitat in the State and the inclusion of those properties in
the proposed stralegy will be a key 10 its SUCCESS.

» (Emphasis supplied).
LEGAL REQU IREMENTS
1. THE NATIONAL ENVIRONMENTAL POLICY ACT.

The National Environmental Policy Act (“NEPA™), 42 U.S.C. §4321 et seq., requires
federal agencies %0 take a “hard look™ at new ipformation or circumstances concerning the
cnvironmental effects of & federal action even after an initial environmental analysis has been
prepared. Agencies must supplement existing environmental analyses il new circumstances
«“rajse| ] significant new information relevant to environmental concerns{.]” Portland Audubon
Soc’y v. Babbitt, 998 F.2d 705, 708-709 (9th Cir. 2000). Moreover, an “agency must be alert 0
new information that may alter the results of its original environmental analysis, and continue 10
take a ‘hard look at the environmental effects of [its] planned action, cven after a proposal has
ceceived initial approval.”” Friends of the Clearwaler V. Dombeck, 222 F.3d 552, 557 (9th Cir.

2000) quoting Roberison V. Methow Valley Citizens Council, 490 U.S. 332, 374 (1989).

NEPA’s implementing regulations further underscore this obligation. An agency “shall
prepare supplements 10 either draft or final environrnental impact statements if ... there are
significant new circumstances of information relevant 10 epvironmental concerns and bearing on
the proposed action of its impacts.” 40 C.F.R. §1502.9(c)(1)(ii). Even where an environmental
impact statement (“EIS”) has been previously prepared, “[i]f there remains ‘major Federal
actiof[n]’ to occur, and if the now information js sufficient to show that the remaining action will
+affec[t] the quality of the human epvironment’ in a significant manner ot to a significant extent -
not already considered, 2 supplemental EIS must be prepared.” Marsh v. Oregon Natural
Resources Council, 109 8.Ct. 1851, 1859 (1989).

The Council on Environmental Quality’s (“CEQ™) NEPA guidance states that “if the
proposal has not yet been implemented, EISs that are more than 5 years old should be carefully
reexamined to determine if [new circumstances or information] compel preparation of an EIS
supplement,” See 46 Fed. Reg. 18026 (1981) (Question 32). This caution was reiterated by
earlier BLM Instruction Memoranda (“IM™) Nos. 2000-034 {expired September 30, 2001) and
2001-062 {expired September 30, 2002).
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A. Existing Analyscs Are Not Sufficient in Light of Significant New Information
Concerning the Needs of Big Game and Sage Grouse.

TRCY understands the resource managecment plans (“RMP”) on which BLM relies 10
support the proposed leasing action are the Casper RMFP (2007), Great Divide RMP (1990),
Cody RMP (] 990), Grass Creek RMP (1998), Buffalo RMP (2001), Kemmerer RMP (1 986),
Green River RMP (1997), and Lander RMP (1987). As a preliminary matter, TRCP notes the
majority of these RMPs are scveral years (and in some Cases decades) old, clearly wriggering the
necd for heightened gscrutiny under CEQ guidance and BLM’s earlier IM Nos. 2000-034 and
2001-062. DBecausc no additional information has been provided, TRCP assumes BLM has
determined that these RMPs and the NEPA analyses conducted 10 support their adoption decades

ago have been Jeemed adequate for purposes of supporting the proposed lease sale.

In summary, TRCP submits that BLM has not cvaluated fully the impact of habitat
fragmentation, loss, and other factors (both indirect and cumulative) associated with
development of the offered parcels on big game and sage grouse. Both the 2007 Casper RMP
and the pending revision to the Kemmeret RMP acknowledge as much. See Record of Decision
and Approved Casper RMP (citing, for example, Wyoming Greater Sage-Grouse Conservation
Plan (Wyoming Sage Grouse Working Group 2003) and Conservation Assessment of Greater
Sage-Grouse and Sagebrush Habitals (Connelly et al. 2004)). Indeed, in certain areas, the
Casper RMP extended BLM’s standard 0.25 mile Controlled Surface Use puffer around
occupied leks 10 0.75 miles, and timing Jimitations have been extended to 4 miles around
occupied leks, from 9 miles under prior BLM practice. Casper RMP at 2-27. Similarly, BIM
currently is considering extending grouse protections under the Kemmerer RMP because cxisting
practices (i.¢., those on which BLM relies t0 support the proposed sale) ure insufficient to protect
sage grouse. The preferred alternative for the Kemmerer RMP would, in fact, prohibit all surface
disturbance or surface occupancy within 0.6 miles of an occupied lek, and would prohibit gurface
disturbing activities and/or disruptive activities in suitable sage-grouse nesting and early brood
rearing habitat within 3 miles of an occupied sage-grousc lek or in identified nesting or brood
rearing habitat outside the 3-mile buffer from March 15 — July 15. Kemmerer Proposed RMP
and Final EIS at ES7 - 8. '

As BLM already has acknowledged, the significant new information discussed merits
additional analysis and a change in management direction. The agency’s decision to lease parcels
that could significantly impuct crucial mule deer winter range and migration routes and grouse
habitat without further evaluating the impacts of leasing is unsupportable. Any Documentation
of NEPA Adequacy (“DNA™) prepared for the proposed lease gale is arbitrary, capricious,
contrary to law, and an abuse of discretion. '

1. New Information on Big Game Needs.

. Since the majority of the RMPs were originally developed, BLM has acquired significant
new information about oil and gas development, and important wildlife habitats like crucial
winter range and migration routes. This has led BLM to adjust, and in some instances
significantly change, winter rapge boundaries for mule deer and otber big game species, as well

as boundaries for sape grouse breeding areas, BLM has also learned much more about the
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impacts of oil and gas development 01 mule deer. BLM has funded and advised on specific
research to cvaluate jmpacts on mule deer from development in winter range. The most re.cent
findings, including published literature, Teport significant impacts to mule deer use of winter
range, with 27% being attributed to €nergy development. Sawyer, H. ct al., 2006 ANNUAL
RePORT. SUBLETTLE MULE DEER STUDY (PHASE 11): LoNG-TERM MONITORING PLAN TO ASSESS
POTENTIAL IMPACTS OF ENERGY DEVELOPMENT ON MuLE DEER IN THE PINEDALE ANTICLINE
ProjecT, Cheyenne, Wyoming, USA (2006) and Sawyer, H. et al,, 2006. WINTER HABITAT
SELECTION OF MULE DEER BEFORE AND DURING DEVELOPMENT OF A NaATURAL GAS FIELD,
Journal of Wildlife Management 70:396-403 (2006). The mule deer research from Subletie
County, Wyoming paints a “seriously different picture of the likely environmental consequences
of the proposed action” that has never been discussed in an cnvironmental assessment or impact
statement. Stafe of Wisconsin V. Weinberger, 745 F.2d 412 (7th Cir. 1984); uccord, Essex
County Preservation Ass’'n v. Campbell, 536 F.2d 956 (1st Cir. 1976).

In addition, recent studies have concluded that prolection of migration corridors is critical
to sustaining migratory mule deer populations in key areas. See generally Westemn Ecosystems
Technology, Final Report for the Atlantic Rim Mule Deer Study (April 2007). “Prior to 2000
{when nearly all the RMPs at issuc here were adopted], conserving migration routes had not been
a top management concerm for agencies” in areas where development was relatively minor. Hall
Sawyer and Matthew Kauffman, Identifying Mule Deer Migration Routes in the Atlantic Rim
Project Ared (April 1, 2008) at 1 (“sustaining current mule deer populations will require
functional migration routes remain in tact.”).

TRCP notes BLM Wyoming's sister offices are rethinking the continucd viability of
existing NEPA analysis. Montana BLM recently pulled 73,000 acres from a proposed sale based
on concerns over impacts 10 mule deer and sage grousc. Albright G., BLM Defers Acres Jfrom
July Oil and Gas Lease Sale, Montana/Dakota BLM Newroom (19 July 2007). Similarly, Utah
BLM has acknowledged that more analysis is necded concerning the effects of oil and gas
devclopment on wildlife before leasing certain lands jn that state. Catlin, T. November
Competitive Oil and Gas Lease Sale Cancelled, Utah BLM Newsroom (28 September 2007).
These actions Were consistent with Wyoming BLM’s decision to pull two parcels from 1ts
December 2006 Oil and Gas Lease Sale based on concerns expressed by WGFED. Lewis, P,
Information Notice-Protest  Filed Parcels WY-0612-160 and WY-0612-161 Withdrawn,
Wyoming BLM Newsroom (28 November 2006). They arc also consistent with Wyoming
BLM’s decision to pull 13 parcels from the November 2007 leuse sale at the request of Governor
Freudenthal and the Wyoming Game and Fish Commission. Wertz, C., BLM Defers Offering 13
Parcels in Upcoming Oil and Gas Sale (30 November 2007). Lastly they are consistent with the
decision by the Wyoming BLM’s decision 10 pull six parcels from its August 2008 Oil and Gas
Lease Sale because, “Parcels WY-0808-071, WY-0808-072, WY-0808-078, WY-0808-080,
WY-0808-154 and WY-0808-165 are deferred from the August 5, 2008, lease sale until the Statc
gg (;gi)yoming completes its mapping exercise on core sage grousc population areas,” (August
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2. New Information on Sage Grouse Needs.

Biologists from the Western Association of Fish and Wildiife Agcnc'fes (“V\{A.F WA™)
recently presented 10 WGFD a memorandum entitled: Using the Best Ava_t\lable .Sc_:en'ce 1o
Coordinate Conservation Actions that Bencfil Sage-Grouse Across States Affected by ( Nl and
Gas Development in Management Zones {-IT (Colorado, Montand, North Dakota, South Dakota,
Utah, and Wyoming) (29 January 2008) (Copy attached as Exhibit A). The memorandum states:

Full field energy development appears to have negative impacts on sage-grouse
populations under current lease stipulations (Lyon and Anderson 2003, Holloran
2005, Kaiser 2006, Holloran et al. 2007, Aldridge and Buyce 2007, Walker et al.
2007, Doherty et al, 2008). Much of greater sage-grousc habitat in MZ 1 and 2
has already been leased for oil and gas development. These leases carry
stipulations that bave been shown to be inadeguare for protecting breeding and
wintering sage-grouse populations during full field development. (Holloran 2005,
Walker et al. 2007, Doherty et al. 2008). New leases continue to be issued using
the same stipulations. To ensure the long term persistence of populations and
meet goals set by the states for sage-grouse, identifying and implementing greater
protection within core areas from impacis of oil and gas development is a high

priority.

Research indicates that oil and gas development exceeding approximately 1 well
pad per square mile with associated infrastructure, results in calculable impacts on
breeding populations, as measured by the number of male sage-grouse attending
leks (Holloran 2005, Naugle et al. 2006). Because breeding, sumimer, and winter
habitats are essential to populations, development within these areas should be
avoided.

(Emphasis supplied).

WAFWA'’s critique was directed at current stipulations BLM places on oil and gas leases
(and also applics as a condition of approval on Applications for Permits to Drill and Right of
Ways). Those stipulations are not based on science, but instead on 2 traditional consensual
agreement from the “late 1960’s” as stated in the attached Affidavit by BLM Biologist David A.
Roberts (July 20, 1998) in Laramie County, Wyoming. (See Exhibit B). As WAFWA correctly
notes, those stipulations have been determined (o be ineffective in accomplishing their purpose.
- The FWS agrees. In commenting on the use of these stipulations in the Atlaptic Rim, T'WS$S
stated ghat it “does nol support a 0.25 mile protective buffer around sage-grouse leks as a
mitigation measure, nor does [FWS] support a 2-mile [seasonal] buffer to protect nesting
habitat”” Rather, FWS “sirongly recommend(] minimum protection measures as described by
Connelly et al. (2000).” See Letter from FWS to BLM dated January 26, 2006. Those measurcs
include precluding surface disturbance within two miles of an active lek. Connelly et al.,
Guidelines fo Manage Sage Grouse Population and Their Habitats, Wildlife Society Bulletin

2000, 28(4): 967-985.

ooy
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The Wyoming Sage Grouse Implemeritation Team’s recommendation is to protecl core
population arcas. See Exhibit C attached. This approach has been backed by FWS, See Exhibit
D attached. According to the Team: «Development within Core Population Areas should occur
only when it can be demonstrated that the activity will have 0o negative cifects on Slag.c-grouse,
using a case-by-case localized approach and appropriate ground-truthing.” The majority of the

parcels TRCP is protesting fall within these identified “Core Population Areas”.

In light of (1) WAFWA’s conclusions carlier this year, (2) the court’s decision in
Western Watersheds, and (3) the State’s cfforts — supported by FWS — to protect CPAs, it is
simply not prudent 10 leasc lands containing documented sage grouse habitat pending further
study of the grouse’s status. This is particularly true of parcels within CPAs identificd by the
Wyoming S2g¢ Qrouse Implementation Team. Indeed, if the species were listed and protected
under the ESA, that law requires that certain “critical habitats” also be defined. 16 U.S.C. §
1533. Itis possible that the very lends BLM now intends to lease will be s0 designated. Ata
minimum, regardless of FWS$’ obligations, the court’s findings certainly warrant additional
NEPA review by BLM prior to Jeasing.

8. BLM Must Conduct the Requircd NEPA Analysis Before Leasing or Impose
“No-Surface Occupancy” Stipulations.

CEQ regulations make clear that the discussion of alternatives is “the heart” of the NEPA
process. 40 C.F.R. §1502.14. NEPA analyses must *[r}igorously explore and objectively
evaluate all reasonable alternatives.” 40 C.F.R. §1502.14(a). Objective evaluation is no longer
possible after BLM has bound itself to a particular outcome (such as surface occupation within
sensitive areas) by failing to conduct adequate snalysis before foreclosing alternatives that would
protect the environment (i.¢,, no leasing or No Surface Occupancy (NSO) stipulations).

An oil and gas leasc conveys “the right to use s0 much of the leased lands as is nccessary
to explore for, drill for, mine, extract, yemove and dispose of all the leased resource in a
leaschold.” 43 C.F.R. §3101.1-2. This right is qualified only by «(s]tipulations attached to the
lease; rostrictions deriving from specific, nondiscretionary statutes; and such reasonable
measures as may be¢ required by the authorized officer to minimize adverse impacts to other
resource values, land uses or users not addressed in the lease stipulations at the time operations
are proposed.” 43 C.F.R. § 3101.1-2. Unless drilling would violate an existing lease stipulation
or a specific nondiscretionary legal requirement, BLM argues lease devclopment must be
permitted subject only to limjted discretionary measures imposed by the surface-managing
Agency.

} That said, BLM has broad discretion in leasing federal lands in the first instance. The Mineral
Leasing Act (“MLA™) “left the Secretary discretion to refuse to issuc any lease at all on a given
wact? Udall v. Tallman, 85 S.Ct. 792, 795 (1965) reh. den. 85 S.Ct. 1325. “The filing of an
application which has been accepted does not give any right to lcase, or generate a legal interest
which reduces or restricts the discretion vested in the Secretary whether or not to issue leases for
the lands involved.” Duesing v. Udall, 350 F.d 748, 750-51 (N.C. Cir. 1965), cert. den. 383

G O1o
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Accordingly, the appropriate time to evaluate the impact of leasing on crucial wintet
range Of Lrouse habitat is before an oil and gas lease is granted. Sierrd Club v. Peterson, 717
F.2d 1409, 1414-1415 (D.C. Cir. 1983) citing Mobil Oil Corp. v. FT( 562 F.2d' 170, 173 (2nd
Cir. 1977)). The court in Sierra Club specifically rejected th‘e contention that leasing was a mere
paper transaction not requiring NEPA compliance. Rather, it concl‘uded where the agency could
no longer completely preclude surface disturbance through the issuance 01': NSO leases, the
“critical time™ before which NEPA analysis must occul is “the point of leasing.” 717 F.2d at
1414. Thus, unless BLM is prepared to withdraw the protested parcels or incorporate NSO
stipulations into leases on the protested parcels, BLM must analyze the jmpacts of subscquent
development prior t0 leasing. BLM cannot defer all site-specific analysis to later stages such as

submission of Applications for Permit to Drill (“APDs”) or proposals for full-field development.

In this casc, BLM is attempting to defer environmental review without retaining the
authority to preclude surface disturbance, None of the environmental documents previously
prepared by BLM examines the site-specific or cumulative impacts of mineral leasing and
development on crucial big game winter range and migration routes. BLM has not analyzed the
ncw information cited herein, nor has it assessed what stipulations, other than timing restrictions,
might protect special surface values. This violates federal law by approving jeasing absent
environmental analysis as to whether NSO stipulations should be attached to the crucial big
game winter ranges and migration routes lands in efforts to maintain the vital habitat function
these lands provide.

BLM, at a minimum, must analyze whether or not leasing is appropriate for these parcels
given the significant resources 1o be affected and/or analyze whether or not NSO restrictions are
appropriate beyond what was done at the RMP level. TRCP contends the proposed parcels
cannot lawfully be sold unless NSO stipulations are considered in a site specific analysis for each
parcel and are added for all parcels within these sensitive areas, wherc appropriate, 10 maintain
the function of these habitats. However, whether BLM agrees with TRCP as to the appropriate
outcome of the analysis is not the point. BLM’s failure to perform an alternatives analysis to
determine the appropriateness of such restrictions in advance of leasing 1s arbitrary, capricious,
and an abuse of discretion.

II. FEDERAL LANDS POLICY AND MANAGEMENT ACT (“FLPMA”)
A. Duty to Maintain Current Inventories.

. FLPMA requires BLM to prepare and maintain a current inveatory of all public lands and
their resources. 43 U.S.C. § 1711(a). This systematic inventory forms the basis of the land use
planqmg process. 43 U.S.C. § 1701(a)(2)- “Th[e] inventory shall be kept current so as 10 reflect

U.S. 912 (1966). See also Bob Marshall Alliance v. Hodel, 852 F.2d 1223, 1230 (9th Cir. 1988)
(“[R]efusing to issue [certain petroleum] leases ... would constitute a legitimate exercise of the
discretion granted to the Secretary of the Interior”); McDonald v. Clark, 771 F.2d 460, 463 (10th
Cir. 1985) (“*While the [MLA] gives the Secretary the authority to lease government lands under
oil and gas leases, this power is discretionary rather than mandatory”).

10
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changes in conditions and 10 identify new and emerging resource and other values.” 43 U S.C. §
1711(2).

Through the use of sadio and satellite telemetry, scientists from WGFD an@ other big
game researchers have been able to identify migration routes used by big game in their seasonal
movements. These materials constitute aventories and evaluations of the areas using vastly
improved techniques and methods - including compilation of comprehensive on-the-ground data,
photographs, mapping, and extensive documentation of land conditions and values collected
during extended Visits, and research conducted subsequent to the BLM's RMP development.
This information was not available at the time the relevant RMPs were developed and cannot be

said to have been considered for NEPA. purposes.

As noted above, BLM is relying on outdated RMP’s and corresponding inventories for
this lease sale. A decision by BLM to hold the lease salc as scheduled without taking into
account the new information cited above would be arbitrary and capricious. Compare Center for
Biological Diversity V. Bureau of Land Management, 422 F. Supp. 2d 1115, 1167-68 (N.D. Cal.
2006) (“The Court concludes it was arbitrary and capricious (o approve the RAMP with such

obviously outdated and inadequate inventories.”).
B. Duty to Avoid Unnecessary and Undue Degradation.

“In managing the public lands the [Secretary of Interior] shall, by regulation or otherwise,
take any action necessary 10 prevent unnecessary of undue degradation of the lands.” 43 U.S.C.
§1732(b). In the context of FLIMA, by using the imperative janguage “shall”, “Congress
[leaves] the Secretary no discretion” in how to administer the Acl. NRDC v. Jamison, 815 F.
Supp. 454, 468 (D.D.C. 1992). BLM’s duty to prevent unnecessary O undue degradation
(*“UUD”) under FLPMA is mandatory, and BLM must, at a minimun, demonstrate compliance
with the UUD standard. Sierrd Club v. Hodel, 848 F.2d 1068 (10th Cir. 1988) (the UUD
standard provides the “law fo apply” and “imposes a definite standard on the BLM.").

In this case, BLM is required to demonstrate compliance with the UUD standard by
showing that future impacts from development will be mitigated and thus avoid UUD of big
~ game crucial winter ranges and migration routes and grouse habitat. See e.g., Kendall's
Concerned Area Residents, 129 IBLA 130, 138 (“If unnccessary of undue degradation cannot be
prevented by mitigation measures, BLM is required to deny approval of the plan.”). See also
Mineral Policy Center v. Norton, 292 F. Supp. 2d 30, 40 (D.D.C. 2003) ("F LPMA, by its plain
terms, vests the Secretary of the Intcrior with the authority—and indecd the obligation—to
disapprove of an otherwise permissible ... operation because the operation though necessary ...
would unduly harm or degrade the public Jand.™).2

? Fm.'ther, the agency is required to manage the public’s resources “without permanent
impairment of the productivity of the land and the quality of the environment...” 43 U.s.c
§1702(c¢); Mineral Policy Center v. Norloh, 702 F. Supp. 2d at 49.

11
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{n this instance, BLM has a statutory obligation 1o demonstrate that leasing in or adjacent
to crucial big game winter ranges and migration routes and within grouse habitat will not result
in UUD. Specifically, BLM must demonsirate that leasing will not lead to future d.evelopment
that causes UUD by irreparably damaging the habitat function of crucial big game winter ranges
and migration routes and sage grouse habitat that could Jead to population decline. Existing
analysis has not satisfied BLM’s obligation 10 comply with the UUD standard and prevent

permanent impairment of the function of crucial wintet ranges and migration routes and sage
grousc habitat of these public Jands. Proceeding with leasing would be arbitrary, capricious, and

an abuse of discretion.

. EXECUTIVE ORDER 13443: FACILITATION OF HUNTING HERITAGE AND
WILDLIFE CONSERVATION

On August 16, 2007, President Bush signed Executive Order (“EO”) 13443, the purpose
of which is “to direct Federal ageéncies that have programs and activities that have a measurable
effect on public land management, outdoor recreation, and wildlife management, including the
Department of the Intetior ..., t© facilitate the expansion and enhancement of hunting
opportunities and the management of game species and their habitat.” See EO 13443 reprinted at
72 Fed. Reg. 46,537 (Avg. 20, 2007). Among other things, EO 13443 requires BLM to:

. [Evaluate the effect of agency actions on trends in hunting participation and, where
appropriate Lo address declining trends, implement actions that expand and enhance
hunting opportunities for the public;

« Manage wildlife and wildlife habitats on public tands in a manner that expunds and
enhances hunting opportunities, including through the use of hunting in wildlife
management planning; and

o+ Establish short and long term goals, in cooperation with State and triba) governments,
and consistent with agency missions, to foster healthy and productive populations of

game species and appropriate opportunities for the public to hunt those species.

Current RMPs, on which the proposed leasing action is based, do not account for the
duties imposed on BLM by virtue of EQ 13443. Leasing of the protested parcels will dircetly
adversely impact the Very 1esources and recreational and hunting interests EQ 13443 is intended
1o protect. Yet, BLM has provided no explanation of whether or how the proposed lease sale
will comply with EO 13443. While TRCP understands EO 13443 purports not to create an
independent right of judicial review, proceeding o lease the protested parcels without
congideration of the goals and objectives of EO 13443 would be arbitrary and capricious and
without observance of procedures required by EO 13443, See 5 U.S.C. § 706(2)(a) and (d).

CONCLUSION

For the rcasons stated above, parcels containing disputed big game crucial winter range
and migration routes and sage grouse habitat are inappropriate for mineral leasing and
development at this time. Existing pre-leasing analysis does not comply with NEPA, FLPMA or
other applicable law. Wyoming citizens have raised substantial concerns about impacts to big

12
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Jahuary 26, 2008

MEMORANDUNM
TO: Terry Cleveland and John Emmerich

FROM: Tam Christansen and Joe Bohhe
cory To:  Jay Lawson, Bl Rudd, Reg Rotiwell, Bob Oskleaf

SUBIECT:  Multi-State Bage-Grouss Coordinetion and Research-pased
Recommaadations

Ag agsigned by Assistant Dirsctor Emmerich, wa have been working with other atate fish and
wildiifa agencies In WAFWA Sage-Grouas Management Zones 1 and 2 {MT, GO, UT, 80, ND.
W) in order @ coordlnate Interpretation of racant aage-grouse ressarch related o oil and gas
devslopment.

Attachad for your review, pleage find the latsst and finel docurment capuring the mruttl-giate
interpratation of the recent gcience relatad o apge-grouse congervation and ofl and ges
devalopment. Jthas been wel) scrutinized by staff from MT, WY, GO, ND and UT end thera is
conasnaus on the content by the particlpants. South Dakota was unable 1 etiend the Inilial
reeting in Salt Leke Cly on Jariuary 8-8, but they have hean provided with meeting notes and

the-resulting=decyment: —r e

t1s our recornmendation that WGFD scknowiedga this document os the comrect interprotation of
the recenty publlshed ssge-grouse research and uss this information B update and augment
departrent docutments and policies. Itshould bs usad in the forlhcoming dizcussions with the
BLM regarding their updalo fo thelr sege-grouse Instruction Memorandurn. In addition, we
suggest that in order for this document to ecrve the broadest purpose for sage-grousd
conservation four additional actions are neaded. Firet, the document shauld be shared with
Gavernor Freudenthal's staff. Sacand, we recommend that the Dirsctor's Office sner into
dlscussions with MT FWP Director Jeff Hagener 10 ensurs conaltency in the application of thess
recommendations betweon our border states, and especially with the WY and MT BLM State
Field Dffices. Third, we recommend the docurment be submited b WAFWA's Sege-Grouse
Tochnical Comities 8 well asthe WAFWA Execulive Committee far thelr consideration and
uag. Finally, we recormmend this document bs included with other rraterigts sentto the USFWE
for congideration [n thelr review of the status of sage-prouse and MeasuUTes in plece o conserve
those popuigtons. )

W look forward 1o your direction on how 1o procead.

YConserving M. i = Sarving Peeple”
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Using the Best Available Science to Coordinate Conservation Actions that
Benefit Greater Sage-Grouse Across States Affected by Ol1.& Gas Development in
Mansagement Zones 1-11 (Colorado, Montaua, North Dakota, South Dakota, Utah,

‘ o "~ and Wyoming) '

' Background

Greater Sage-gronse are widely considered in scientific and public policy arenas to bea
species of gignificant conservation concern. 108s, degradation and fragmentation of
important sagebrush grassland habitats have negatively impacted sage-grouse . -
populations. Much of this loss of habitat function is occurring in Sage-grouse
Management Zones (MZ) 1 and 2 (Stiver et al. 2006) in Colorado, Montana, North
Dakote, South Dakota, Uteh, and Wyoming 2s 8 result of oil and gas development
(Conpeily et gl 2004). Oil and gas development is rapidly increaging within these areas.
Tn Tesponse to those concerns, states and provinces are in Various Stages of completing or
_updating smanagement plans in order to provide for long-tera sage-grouse conservation. 5-
Special emphasis is beihg placed on oil and gas development ag it rapidly spreads across
sanch of the eastern range of sage-grouse. ' '

" The recent decision by B. Lymn Winmill, Chief U.S. District Judge (2007), which
remands the original 2005 not warranted decision back to the USFWS for

" reconsideration, has highlighted the need for States 1o coordinate their application of best
available science. Representatives from the state agencies with authority for menaging

fish and wildlife from the roajor sage-grouse and Snerey producing states comprising MZ -

T and 2 and sage-grouse researchers whio have published new findings, met on January 8
and 9, 2008 in Salt Lake City. The objectives of the meeting were to better understand the
application of most recent peer-reviewed science within the context of oil and gas
development and coordinate and compare implementation of conservation actions
utilizing that information. '

. Review Process

The participants at this meeting represented technical science and managemont advisors
from each of the states. Researchers having the most recently peer reviewed and
published articles concerning sage grouse and oil and gas development were invited to
present their findings and enswer questions. State agency participants agreed that the
goal was not to establish state or regional policy or to determine the management actions
that will be implemented in any or o1l states within MZ 1 or 2. Rather, the goal was 10
reach agreement on the copservation concepts and strategies related to oil and gas
development that are supported by current published peer-reviewed and unpublished
fiteratare. If implemented, these concepts anid strategies likely will not eliminate impacts
to sage-grouse populations that result from energy development. However, when used in
combination with other conservation measures, these actions may cohance the likelibood
fhat sage-gronse populations will pegsist at levels that allow historical nses such as
grazing and agriculture and maintain their current digtribution and abundance, thereby
avoiding the need to list sage-grouse ander the federal Endangered Species Act.
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Each researcher was invited to present their findings and to answer questions posed by
~ the states. Following this; each state provided an overview of their review of the scicncs
" and their resulting management actions ond recommendations. The group then

. collectively reviewed, debated and agreed on the concepts and strategies supported by

. that science. The focus of the meeting was on five key igsues; core arcas, no-surface-
occupancy Zones, phased development, timing stipulations, well-pad densities, and
restoration. Scientific data are available to inform many other issues related to sage-
grouse management and conservation that were not reviewed (e.g.,, BMPS).

Core Areas

Idcnﬁ.ﬁcaﬁon and protection of core ereas, sometimes also referred to as crucial areas,
will help maintain or achieve target goals for populations including distribution and
abundance. _ :

Full field energy development appears 10 have severe hegative impacts on sage-grouse
populations under current jease stipulations (Lyon and Anderson 2003, Holloran 2005, )
Kaiser 2006, Holloran et al. 2007, Aldridge and Boyce 2007, Walker et al 2007, Doherty
et ul. 2008). Much of greater sage-grouse habjtat in MZ 1 and 2 has elready been leased
for oil and gas development. These leases carry stipulations that heve been .shown to be
inadequate for protecti breeding and wintering sage-gronse populations during fill
*Held development. (Folloran 2005, Walker et. al. 2007, Doherty et al, 2008) New leases:
continue to be issued utiliziag these same stipulations, To ensure jong-term persistence

—

— of pdﬁ'ul'ﬁﬁ'o_né" Thd mest goels set by the statss for sage-grouse, jdentifying and

implementing greater protection within core arcas from impacts of oil and gas
development is 2 high priority.

Tn order to conserve core arcas it is essentig] that they be jdentified and delineated. Sage-
grouse populations ocour OVer large landscapes compriging a series of lelcs and Jek
complexes with associated seasonal habitats. Therefore, core areas should capture the:
range required by 2 defined population 10 maintain itself. This concept is consistent with
Crucial Wildlife Habitats recently endorsed by the Western Governor's Association
(2007). Criteria that could be used to identify and map corc aress include, but are not
limited to: (1) lek densities, (2) displaying male densities, (3) sagebrush patch sizes, (4)
seasonal habitats (breeding, summering, winterng areas), (5) seasonial linkages, or (6}
appropriste buffers around important seasonal habitats. -

Research indicates that oil or gas development exceeding approximately 1 well pad per
square mile with the associated infrastructuxe, results in calculable impacts on breeding
populations, as measured by the oumber of male sage-grouse atiending leks (Holloran
2005, Naugle et al. 2006). Because breeding, summer, and winter hebitats are essential
to populations, development within these areas should be avoided. 1f development
cannot be avpided within core areas, infrastructure should be minimized and the area
should be managed in a manoer that sffectively conserves sagebrush habitats within that

area,
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No Surface Occupancy (NSO)

- At the scilé that NSOs are established, they alone will not conserve sago-grouse

. maintain sage-grouse distribution and & semblance of habitat integrity as-an area is
developed. :

Breeding Habitat - Leks

Research in Montana and Wyoming in coal-bed nefhane natral gas (CBNG) and deep-. .

well fields suggests that impacts to leks from energy development are discemable outto &
minimum of 4 miles, and that some leks within this radins have been extirpated as 2
direct result of energy development (Holloran 2005, Walker et al. 2007). "‘Walker et al.
(2007) indicates that the current 0.25-mile buffer lease st ion is insufficient 10
adequately conseTve breeding sage-grouse populations in sreas having full CBNG
development. A 0.25-mi. puffer leaves 98% of the landscape within 2 miles open to full-
scale energy development. In & typicel landscape in the Powder River Basin, 98% CBNG
development within 2 miles of leks is:projected 10 reduce the average probability of lek
persistence from 87% to 5% (Walker et al. 2007). Only 38% of 26 leks inside of CBNG
development remained active compared 1o 84% of 250 leks outside of development. -
(Walker et al. 2007). Of leks that persisted, the sumbers of attending males were reduced
by approzimately 50% when compared to those outside of CBNGQ development (Walker
et al. 2007).

O v ——— T e T

The impact analyses provided in Walker ot al, (2007) arc based on 8 7-year dataset where
probability of lek persistence is sirongly related to extent of sagebrush habitat and the
extent of energy development within 4 miles of the lek and the extent of agricultural
tillage in the surrounding lendscape. The estimated probabilities of lek persistence are
only relizble for the length of the dataget, and it is pot understood bow other stressors
(e.8., West Nile virus [Naugle et al. 2004}, invasive weeds [Bergquist et al. 20077) will
cumulatively impact sage-grouse over longer time periods. While increased NSO buffers
alone are uplikely to conseTve sage-grouse populations, results from Walker ct al. 2007 .
suggest they will increase the likelihood of mainteining the diswibution and sbundance of
grouse and should increase the likelibood of successful restoration following energy

development.

Additional information provided in Walker et al. (2007) allows managers and policy-
makers to estimate trade~offs associated with allowing development within a range of

difrerent distances from leks (Figures 12 and 1b). These probabilities will also need to be -

applied over larger 1andscapes in future analyses to better understand projected Togion-

apd state-wide population jmpacts under current and future development SCEnATios.

Walker et al. (2007) studied lek persistence from 1997-2005 in relation to coal bed
patural gas (CBNG) development in the Powder River Basin. These models are based on
projected impacts of full-field development within (a) 2 miles and (b) 4 rniles of the lek.
We present results from these models (rather then models with impiacts at smailer scales)
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pecause development within 2 and 4 miles of leks are known. to decrease breeding
pulations as measured by the pumber of displaying males (Holloran et al. 2905, Walker
 etal. 2007), and 52% and 74-80% of hens are Jmown to nest within 2 and 4 miles of lgks.
" respectively (Folloran and Anderson 2005, Colorado Greater Sage-Grousc Conservation
" Plan Steering Comumittes 2008). Sizes of NSO buffers required to protect breeding
: popiﬂat.ioﬁs may be underestimated because 1eks in CBNG fields have fewer males per
lek and s time lag occurs (avg. 34 years) betwoen development and when leks go
inactive. As & result, it is expected that not only will lek persistence decline, the nqmber
of males pex lek will slso decline; In contrast, gizes may be overostimated where bigh lek
densities cause buffers from adjacent leks to overlap. Additional time ig required to
develop models demonstrating the probabilities of lek persistence at well-pad densities

1ess than full development..

08 8.8 190
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Figure 1a. Estimated probability of iek persistence (dashed lines represent 95% Cls) in
fully-dwelopedl coal-bed natural ges fields within an average landscape in the Powder
River Basin (74% sagebrush habitat, n6% other habitats types) with different sizes of no-
qurface-occupancy (NSQ) buffers around leks, assuming that only CBNG within 2 miles
of the 1ck affects persistence. Buffer sizes of 0.25 mi., 0.3 mi., 0.6 mi., and 1.0 mi. result
in cstimated lek persistence of 5%, 11%, 14%, end 30%. Lek persistence in the absence

of CBNG averages ~85%.

| Defined o entirs area outside the NSO puffer, but within 2 miles, being within 350 metars of a well.
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Tigure 1b. Estimated probability of lek persistence (dashed lines represent 95% CIs)'iil'
fally-developed?-coal-bed nmturel gas fields within an average landscape in the Powder

River Basin (74% sagebrush habitat, 26% other habitats types) with different sizes of no-
surface-pccupancy (NSO) buffers around leks, assuming that only CBNG within 4 miles
of the lek affects persistence. Buffer sizes of 0.25 mi., 0.5 mi,, 0.6 mi., 1.0 mi., and 2.0
mi. result in estirated lek persistence of 4%, 5%, 6%, 10%, and 28%. Lek persistence in
the absence of CBNG averages ~85%. L

Figures 1a and 1b provide an illustretion of the trade-offs between differing NSO buffers
in relation to lek pervistence in developing CBNG fields. The group does not-offer a
specific NSO recorumendation but provides these graphs to guide decision-making.

 Breeding Habita: - Nesting and Early Brood-rearing

Yearling female greater sage-grouse avoid nesting in areas within 0.6 miles of producing
well pads (Holloran st a1, 2007), and brood-rearing femnales avoid areas within 0.6 miles

! of producing wells (Aldndge and Boyce 2007). This suggests a 0.6-mile NSO around all

, guitable nesting and brood-rearing habitats is required to minimize impacts to females

7 during these seasonal periods. In areas where nesting habitats have not been delineated,
research suggests that greatex sage-grouse nests are pot rendomly distributed. Rather,
they are spatially associated with lek location within 3.1 miles in Wyoming (Holloran and’
Anderson 2005). However, 2 4.mile buffer is needed to encornpass 74-80% Qvioynehan

—

2 Tyefined 8¢ cutiro area outside the NSO buffar, but within 4 miles, being within 350 meters of a well.
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2004, Holloran and Anderson 2005, Colorado Greater Sage-Grouse Conservation Plan
Steering Committes 2008). These suggest ¢hat all areas within at least 4-miles of a lek

“should be considered nesting and brood-rearing habitats in the ahsence of TnapPpIDg. - -

- Winter Hablsal

NSO or other protections may also need to be considered for crucial winter range.

Survival of juvenile, yearling, and adult females are the three most jmportant vital retes
that drive population growth in greater sage-grouse (Holloran 2005, Colorado Greater
Sage-Grouse Consexvation Plan Steering Cormittee 2008). Although overwinter
curvival in sage-grouse is typically high, severe winter conditions can decrease hen

. survival (Moynahan et al 2006). Cracial wintering hebitats can constitute & small part of

=

the overall landscape Beck 1977, Hupp and Braun 1989). Doherty &t al. (2008)
demonstrated that sage-grousc avoided otherwise suitable wintering habitats once they
have been developed £or energy production, even after timing end lek buffer stipulations
had boen applied (Doberty et al. 2008). For this reason, increased levels of protection
may need to be considered in crucial winter habitats.

Phased Development

Population-level impacts and avoidance essociated with energy development have been
docummnented (Braun et al. 2002, Lyon and Anderson 2003, Holloran 2005, Kaiser 2006,
Holloran et al. 2007, Aldridge and Boyce 2007, Walker et al 2007, Doherty et al. 2008).
Phased development maximizes the amount of area within a landscape that ig not being

ﬁﬁé&qﬁ'ﬁ?&ﬁé Spment at ‘any one fime, and can oovur at multiple spatial scales (e.g-
phased development of separate fields in a landscapo, phased development of
infrastructure within e single unit or ficld, or phased development within & single lease).
Uhitization, clustering, and geographically staggered development are ail forms of phased
development. AS a 100l to minimize impacts to sage-grouse, developing oil and gas
resources by employing one of these phased methods may help maintain large, functional
blocks of sage-grouse habitat. ' -

Timing Stipuldtions

- As with NSOs, at the scale that timing stipulations are established, they alone will not

conserve sage-grousc populations without being used in combination with core areas.
The intent of timing stipulations is to help maintain sage-grouse distribution and a
semblance of habitat integrity as an area is developed. Timing stipulations are of lesser
value at the scale of full-field development.

Breeding Habirat - Leks

Tﬁfﬁc durinig the strutting period when males are on 2 1ek results in declines in male
attendance when road-related disturbance is within 0.8 miles (Holloran 2005). The
distance traveled by males from the lek during the breeding season has been reported in

varying ways but generally averages 0.6 miles from 2 lek (Colorado Greater Sage-(Grouse
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Copservation Plap Steering Comumittes 2008 - sce Appendix B). Additionally, females
breeding on leks withia 1.9 miles of natural gas development had lower nest ipitiation

. rates and nested farther from the lek compared +0.non-impacted individuals (Lyon and
Anderson 2003), guggesting distarbance to leks influence femnales as well. Local

variations may influence the application of specific dates, wrhich are typically within 2

- windqw of March 1 and May 31.

- e

Breeding Habitat - Nesting and Early Brood-rearing

Often, Himing stipulations (periods where o activity that creaics disturbence arc allowed)
for breeding habitat have been applied using 2 radius around alek. However, pesting and
brood-rearing habitat is not uniformty distributed around the lek. Mapping of babitat
would allow for more accurate epplication of this stpulation. Research on the

distribution of nests relative to 1cks and on the timing of nesting indicates that timing
stipulations to protect negting hens and thear habitat should be in place from March
through June in mapped breeding habitat or (when pesting babitat has not been mapped) -
within 4 miles of active 1ek sites (Moynahan 2004, Holloran et al. 2005, Colorado

Greater Sage-Gronse Conservation Plan Steering Conumittee 2008). '

Winter Habitat

Research suggests that no surface occupancy should also be appiied to important -

wintering habitats (Doberty et al. 2008), but-if development occurs, impacts would be
reduced if development activities Were avoided between December 1 and March 15.°

Well-Pad Densities

Leks tend to remain active when well-pad densities within 1.9 miles of leks eve less than
1 pad per square mile (FHolloran 2005) but Jeks tend to go inactive 8t higher pad densities
(Holloran 2005, Naugle et al. 2006). '

Restoration

The purpose of restoration in sage-grouse habitat should be the removal of infrastracture
agsociated with energy development from the 1and surface and subsegquent 1e-

_establishment of native grasses, forbs, and shrubs, inchuding sagebrush, to promote

neturel ecological function. Restoration should reestablish fanctionality of seasonal
habitats for sage-grouse. Thus a field should notbe considered restored until sagebrush-
grasstand habitats have been reestablished. ‘ :

Future Needs

Time did not allow for a detailed discussion of specific Best Mapagement Practices for

oil and gas development and Testoration, seasonal habitat mapping, or future research.

These topics are all recognized as needing action in the immediate future.
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Appendix 1.

 Partlcipauts (Alphabetical)

.- Dr. Tony Apa, Colorado Division of Wildlife

. Mr. Joe Bohns, ‘Wyoming Game and Fish Department
Mr. Tom Christiansex, ‘Wyoming Game and Fish Department
M. Jeff Hetbert, Montana Department of Fish, Wildlife and Parks
Mr. Bill James, Utab Division of Wildlife Resources
Mr. Rick Northrup, Montana Department of Fish, Wildlife and Parks
Mr. Dave Olsen, {Utah Division of wildlife Resources
M. Aaron Robinson, North Dakota Game and Fish
Ms. Pam Schmurr, Colorado Division of Wildlife
M. T.0O. Smith, Montana Department of Fish, wildlife and Parks
Mr. Brett Walker, Colorado Division of wildlife :

Invited Guests

Dr. Matt Holloran, Wyoming Wildlife Congultants, LLC
Dr. David Naugle, University of Montana :

10
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AFFIDAVIT OF DAVID A. ROBERIS

DAVID A. ROBERTS, being first duly swors, deposes and atates of his own imowledge:

1. 1 am aU.S. citizen and & regident of Lamamis Commty, Wyoming. 1 mweide at 7126
Cardova Prive, Choyenne, Wyoming 2009-2615, My home phone # is (307) 637-
3R43. . .

2. 1 am of sufficient age (DOB! 12/19/26, = 31 if2 y18.) to testify, and to the best of my
koowiadge, 1 have no physical or paychological dysfuncticons that sffect my mental

capaaity.
3, I recolved nmmdsdmco&me.hmmwmmw&mmm

habihhﬁo?dkwmmedom-muﬂum Pricr wo caming to work
for the BLM, I wotked in temporary bilogical poeltions for the USDA-Forest Satvice
and the Moutana Fish and Gams Dopartment. 1 also worked In a permansat blologlat
pmﬂmfwnmmmm(ﬂcohﬁcdcmsmofﬂcmummﬂfw
Wyuxsinmummbofomhkixsonwidnhdmmoflmdmnummt.

4. 1 wm cuently a wilditfe biologist {wildlifs program leader) for the U.S. Department of the
Interior-Boreau of Land Mansgement (BLM), Wyoming Stae Office, in Cheyenms,
Wyomlng. My work addmess bs: 9353 Yellowstone Road, P.O. Bax 1828, Cheyemne,
wy §2003.1528. My work phoos # iz (307) 7756099, I have been
cmployed in this capacity smoe Jaly 5, 1985. 1 was fivst cmployed by the BLM in tho
Mileg City District, Miles City, Montana, in Deectbear, 1974, T gerved in 3
iologistfecalogist pasitions in Mlles Clty, then moved to the Warland BLM District
In Worland, Wyoming, in Decarober, 1978 (1 biologiat poaition), prior to moving lo

in July of 1985. I have nearly 24 ysars of professicnal, biclogicsl
Wmmmmanmmmd@mﬁm

of Land Appesls (IBLA). I have rsad the appellants’ Stutement Of Reasaos and
Request Rar Stay, and I am generally familiar with the stated grounda for their astion.
In sumzmnayy, it ssems to me the sppelianty have two major cotteations; 1.) oy
belisve the BLM has not complied with ix own Jand use plen decisions, apd 2.) they
belicye the BLM' aage grouse protectve stipulations/resuictions on developmsut
activitias on the public lands are too 1ax and scientifically unsupportsble.

Pago 1 of 4
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6. The putpose of this atfidavit is for me to etate my professional knowledge, axperienco,
mdopinlmmuwﬂﬂiﬁblohgmmndydedhgwhhwﬂdﬁfem
management lesnes and polioy. Mnanpcciﬁchﬂy,lwﬂladdrwmemm:ofmb
origin and use of the mmﬂomxﬁammieﬂmummdsagepmbmcdhg
greamds (variously termed smutting grounds, ot leks).

7. The sage grouse ctrutting ground has becn recognized for many yoams a4 a key habitat
compont of the epecies. The species eurvival siratcgies and bohavior have tvolved
wumemstomrmpotlmmnmﬁngpomdnthamlfum of the trosding
activities. For this reason, the BLM has long falt that gpecial protsction from babitat
bﬁmdh\mmdmbmeshouidbopmvidsdtomnlchfmﬂnwnlfmdﬂhe sage

FOUSD,

Sovoral qucﬂlamhavcexiswdfotnlang thne. ‘What kinds of impacts rosult to mage
gmmo_uamnofwﬂnuldmhdfdwuhpmemuﬂiﬂdw? and, What kiod of
Wmmhwﬁﬂwnpwmpmtmmﬂmmmmm?
Neiﬂ:&tmoufthmcqnﬂﬁuuhwebemverywﬂhvuﬁguwdfmmusdmﬁﬁc
mdpoin:,inmyopin!m,mthavctheyhemdnﬁniﬁvdymdwd. Setback distances
mdfwﬁmhsmuiedashwammmmmhruudmptmlnhﬁMd!me.
bat their seal effectivencss ia largely vnknown

in & Teview of the readily avaliahle literature, 1 have been, sble w find very linle
roference to a 1/4 mile buffer guidelins for protoction of sage grovse leks from
disturbance. meunnmrmmthatlhavebcmahhmlocmumcmnofmuﬂy
(draft) odition (cirea 1965) of the gagebrmh manageroens guidchings. The final
g-:ﬂﬂellnesdidnotooumintholﬁmik:efmm- In checking with a number of otber
ologiata, both in Wyoming and in other nelghboring states, they also wers wnable 10
tell me of any sciamiflc orgin for the 14 wmile buffer.  Yet, Wyoming and most of
ﬂmothermmMuﬂimlnhoohd,hmcuudﬂmlﬂmllebuﬁumworﬂonc
time or another in the past. 1 have enclosad somo reaponses that show this.

Though this was ﬁefom iy time, T surpect this i the way the 1/¢ milo distance carue
Iato we!

During the late 1950's and early 1960%, ke lamd management agensios of the
Boderal govergment (especially the BLM and PS) were doing a lot of
sagebrush eradication (vegetation control) as a form of "range fmsprovement”.
Most biologiets at that time recognized this practice conld be quite detritrontal
to snge grouse popolations, As a regult, the Wostern Sustes Sage Grouse
Comminee wan formed 1o sddress some of these impact jssmics. By the mid
1960, the commitee had daveloped some initial sagebrush management
guidelinos. Ths smount of impacts Information was small at that point,
however, 50 the initial guidelines wers Jagoly a guess &1 what would be
appropriste protection for sage grouss. The }/4 mile distance wes mutually,

Page 2 of 4



09/22/2008 15:33 FAX

though not sciannifically, acceptod a8 a buffer distance fiom g6ge gOUse loks to
protect them from vegetaticn manlpulations. Several editions of the guidelines
wore created from thelr initintion in the Tid 1960 tmiil thelr final publication
in The Wildlife Soclery Bulletin in 1977 The 1/4 mile distance dropped owt
somewhero along the way. The ELM started using the 1/4 mile distanes, for
Jack of anything beftes, along with the rest of the guidelines, back the Jate
19607, Over a period of time (now, 3 decades) the 14 mils distance just
evolved into a de faclo »guidatine” of vgtandard” tuwough routine, oycryday
usage, even though there was not suy real, empirical, scientific evidence to
either support or refirte its nsage.

The Lf4 mile setback around icks has been used in Wyoming ot least since the late
1970%, and maybe hefore. i do kmow that & smtewide BLM standerd stipuiation for
xage grouse protection in ol Fetda was doveloped and officially adopted in 1980-1931
{sco attachmenis). While T have mot beon able to establigh a sclentific basis for the 1/4
mile sethack around isks, T belisve \he memoe corroborate that 8 purmbet of peaple in
gaveral offices weors coosulted, and that this guidcline wes at lanse acceptable, if not
enticely 100% consensual ai that time.

§. 'While there Is very fittle of no empirical, scientific date cut there to either support of

refute the 1/4 mile ne gurface dismrbance sbindard, there doca seem to be an
incrcaningly lasgar “pile” of anecdotal data acoumulating to EUBEest 3 1/4 mile satback
may ot be adequate. Some more recent {(within the lagt 5-8 years) studies and
anscdotal cbservations would enggost that a greater distance (poesibly 12 mile) would
be a morc appropriate protective buffer around sage prouss loks. Bven thesc more
recent gtudics, however, have not realty been degigned 10 smpirically sscestsin an
appropriste petback distence. I personally believe it would be inappropriete, howovor,
to Joap to some other guldnlb:fsundard unill this whole mpacts gituation is
acisntifically investigated forther.

FURTHER AFFIANT SAYS NOT.

Dated this 220> day of Tuly, 1998.

Py oil) A fodets

David A Roberts

[The Remeinder of this Page has been Left Tntentionally Blank]
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Subecribed and swom to befors me by David A, Robeits this £_4_f_c'dny of July, 1998.

Witpess my hand and official scal.

SEAL

BOUTY &F b b . N Public
i MG %
L ; .

[ACREY !
My Commission Expires: W 79
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United States Department of the Interior
FISH AND WILDLIFE SERVICE

Ecological Services
5353 Yellowstone Road, Suite 308A
Cheyenne, Wyoming 82009

In Reply Refer To:
ES-61411/WY.36&WY 10523

Mr. Ryan M. Lance MAY -7 2008
Deputy Chief of Staff _

Office of the Governor

State Capitol

Cheyenne, Wyoming 82002

Roay:

Dear MrAance:

Thank you for your letter of April 17, 2008, regarding the proposed strategy developed by the
Govemor's Sage Grouse Implementation Team (Implementation Team) for the conservation of
the greater sage-grouse in Wyoming. Specifically you requested of us: (1) whether the “core
population area strategy™ was a sound policy that should move forward, and (2) whether or not
the core population areas currently identified for Wyoming are consistent with the U.S. Fish
and Wildlife Service’s (Service) understanding of the most imporiant sage-grousc habitals in

the State.

The Service does indeed believe the “core population area strategy”, as outlined in the
Implementation Team's correspondence 1o the Govemnor, is a sound framework for a policy by
which to conserve greater sage-grouse in Wyoming. The Service commends the State for its
leadership role in developing this long-term, science-bascd vision for the conservation of
greater sage-grouse. In the 10 months since the Governor convened his sage-grouse summit,
and during which time the Implementation Team conducted its work, the Service believes
Wyoming has led by example. We have recently become aware of other states and agencies
pursuing approaches similar to that developed in Wyoming,

Y our request to the Service was, in part, cast under the auspices of our recently signed
Memorandum of Agreement to ensure the necessary conservation to preclude the need to list
species of greatest conservation need. The Service believes the “core population arca strategy”
can achieve this goal for greater sage-grouse. However, as you know and as the
Imptementation Team discussed, for the strategy to be effective, the state, federal and private
landowners in the state must implement this strategy. To this end, the Service is poised 10
assist the State in the development of a state-wide programmatic Candidate Conservation
Agreement with Assurances for private landowners, which, although voluntary, could incent
\andowners to adopt the strategy. Likewisc, if federal agencies arc willing, the state-wide




Conservation Agreement approach can also integrate federal properties. As you know federal
properties in Wyoming contain a good share of the key habitat in the State and the inclusion of

those properties in the proposed strategy will be a key to its success.

The Service agrees that the core areas as currently defined by the Implementation Team are
among the most important sage-grouss habitats in the State. Our only reservation is that the
core population areas reflect breeding areas only. Core population areas need to include all
seasonal habitats for those key populations, including migratory corridors, and must be
identified and appropriately managed. The Implementation Team discussed this at lengin and
implicitly acknowledged it in their recommendations to the Govemnor. In this rogard, the
Service again commends the State’s leadership to fund and conduct the appropriate state-wide
mapping in order to complete this important phase of the strategy. Thus, we strongly
encourage the Implementation Team to ensure that all seasonal habilats to sustain the core
population areas are identified and incorporated into the strategy, and associated maps, once the

State’s mapping project is complete.

Thank you for the opportunity to provide feedback on the proposed core population approach
for greater sage-grouse in Wyoming. The effective implementation of the proposed strategy
should help ensure the long-term viability of state-managed populations of greater sage-grouse
in Wyoming. We look forward to continuing in our participation with Wyoming in greater
sage-grouse conservation. If yon have any questions regarding the information provided here
please do not hesitate 1o contact me at 307-772-2374, extension 234, or Pat Deibert of my staff

at extension 226.

Sincerely, :

At

Brian T. Kelly
Field Supervisor
Wyoming Field Office

cc: BLM, Acting State Director, Cheyenne, WY (D. Simpson)
USFS, Regional Forester (H. Forsgren)
USFS, Regional Forester (R. Cables)
WGFD, Director, Cheyenne, WY (T. Cleveland) :
Governor’s Sage Grouse [mplementation Team, Chair, Lander, WY (B.Budd)
Office of State Lands, Director, Cheyenne, WY (L. Boomgaarden)






