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CENTER FOR NATIVE ECOsYSTEMS

1536 Wynkoop, Suite 303
Denver, Colorado 80202
303.546.0214
cne@nativeecosystems.org
WWw.nativeecosystems.org

Bob Bennett

State Director

Bureau of Land Management
Wyoming State Office

5353 Yellowstone Road
Cheyenne, WY 82009

September 22, 2008
BY FAX

Re: Protest of the Bureau of Land Management’s Notice of Competitive Oil and
Gas Lease Sale of Parcels with High Conservation Valune

Dear Director Bennett:

In accordance with 43 C.FR. §§ 4.450-2; 3120.1-3, Center for Native Ecosystems
(“CNE") and Biodiversity Conservation Alliance protest the October 7, 2007 sale of the
following parcels:

1. Protested Parcels

We protest the sale of the following parcels because they contain lands that are
within ¥4 mile of occupied greater sage-grouse leks, according to GIS data developed
by the Wyoming Game and Fish Del;artment, ant/or information contained in
BLM's sale potice for the October 7 lease sale: '

(The list of parcels below includes parcels in the Casper, Cody, Kemmerer, Lander,
Rawlins, Rock Springs and Worland Field Offices)

WY-0810-002
WY-(810-019
WY-0810-055
WY-0810-061
WY-0810-065
WY-0810-076
WY-0810-078



WY-0810-125
WY-0810-126
WY-0810-129
WY-0810-132
WY-0810-138
WY-0810-141
WY-0810-144
WY-0810-154
WY-0810-162
WY-0810-163
WY-0810-168
WY-0810-181
WY-0810-182
WY-0810-205
WY-0810-215
WY-0810-219
WY-0810-221
WY-0810-222
WY-0810-237
WY-0810-242

We protest the sale of the following parcels because they contain greater sage-grouse
nesting habitat, according to information in the BLM's sale notice for the October
7" lease sale:

(The Iist of parcéls below includes parcels in the Buffalo, Casper, Cody, Kemmerer,
Lander, Newcastle, Rawlins, Rock Springs, and Worland Field Offices)

WY-0810-002
WY-0810-005
WY-0810-007
WY-0810-019
WY-0810-021
WY-0810-024
WY-0810-025
WY-0810-028
WY-0810-032
WY-0810-049
WY-08B10-055
WY-0810-056
WY-0810-057
WY-0810-060
WY-0810-061
WY-0810-063
WY-0810-064
WY-0810-065



WY-0810-066
WY-0810-067
WY-0810-068
WY-0810-069
WY-0810-070
WY-0810-074
WY-0810-076
WY-0810-077
WY-0810-078
WY-0810-079
WY-0810-082
WY-0810-085
WY-0810-086
WY-0810-096
WY-0810-097
WY-0810-098
WY-0810-108
WY-0810-109
WY-0810-111
WY-0810-112
WY-0810-114 -
WY-0810-115
WY-0810-116
WY-0810-117
WY-0810-119
WY-0810-121
WY-0810-122
WY-0810-123
WY-0810-124
WY-0810-125
WY-0810-126
WY-0810-127
WY-0810-128
WY-0810-129
WY-0810-130
WY-0810-131
WY-0810-132
WY-0810-137
WY-0810-138
WY-0810-140
WY-0810-141
WY-0810-142
WY-0810-143
WY-0810-144
WY-0810-148
WY-0810-149



WY-0810-153
WY-0810-154
WY-0810-155
WY-0810-156
WY-0810-157
WY-0810-158
WY-0810-162
WY-0810-163
WY-0810-168
WY-0810-171

’-0810-174
WY-0810-175
WY-0810-179
WY-0810-180
WY-0810-181
WY-0810-182
WY-0810-188
WY-0810-190
WY-0810-196
WY.-0810-197
WY-0810-198
WY-0810-200
WY-0810-201
. WY-0810-205
WY-0810-207
WY-0810-208
WY-0810-210
WY-0810-213
WY-0810-217
WY-0810-218
WY-0810-219
WY-0810-220
WY-0810-221
WY-0810-222
WY-0810-223
WY-0810-236
WY-0810-237
WY-0810-241
WY-0810-242
WY-0810-243
WY-0810-244
WY-0810-245

We protest the sale of the following parcels because th ey contain lands that are
within areas delineated as greater sage-grouse core areas by the WY Governor's



greater sage-grouse working group, according to GIS data developed by the
Wyoming Gane and Fish Department:

(The list of parcels below includes parcels in the Buffalo, Casper, Cody, Kemmerer,
Lander, Nevcastle, Rawlins, Rock Springs, and Worland Field Offices)

WY-0810-008
WY-0810-014
WY-0810-024
WY-0810-025
WY-0810-051
WY-0810-052
WY-0810-055
WY-0810-056
WY-0810-057
WY-0810-058
WY-0810-059
WY-0810-060
WY-0810-061
WY-0810-062
WY-0810-063
WY-0810-064
WY-0810-065 -
WY-0810-067
WY-0810-068
WY-0810-069
WY-0810-071
WY-0810-073
WY-0810-074
WY-0810-075
WY-0810-076
WY-0810-077
WY-0810-078
WY-0810-079
WY-0810-080
WY-0810-081
WY-0810-082
WY-0810-083
WY-0810-084
WY-0810-085
WY-0810-086
WY-0810-087
WY-0810-088
WY-0810-089
WY-03810-091
WY-0810-092



’-0810-093
WY-0810-094
WY-0810-095
WY-0810-096
WY-0810-097
WY-0810-098
WY-0810-099
WY-0810-100
WY-0810-101
WY-0810-102
WY-0810-103
WY-0810-104
WY-0810-105
WY-0810-106
WY-0810-107
WY-0810-118
WY-0810-119
WY-0810-120
WY-0810-121
WY-0810-122
WY-0810-123
WY-0810-124
WY-0810-125
WY-0810-126
WY-0810-128
WY-0810-129
WY-0810-130
WY-0§10-131
WY-0810-132
WY-0810-133
WY-0810-134
WY-0810-137
WY-0810-138
WY-0810-139
WY-0810-149
WY-0810-141
WY-0810-142
WY-0810-143
WY-0810-144
WY-0810-147
WY-0810-150
WY-0810-151
WY-0810-152
WY-0810-153
WY-0810-154
WY-0810-155



WY-0810-156
WY-0810-157
WY-0810-158
WY-0810-159
WY-0810-160
WY-0810-161
WY-0810-162
WY-0810-163
WY-0810-167
WY-0810-168
WY-0810-175
WY-0810-179
WY-0810-180
WY-0810-181
WY-0810-182
WY-0810-188
WY-0810-196
WY-0810-197
WY-0810-198
WY-0810-199
WY-0810-200
WY-0810-201
WY-0810-207
WY-0810-207
WY-0810-208
WY-0810-210
WY-0810-213
WY-0810-215
WY-08i0-217
WY-0810-218
WwWY-0810-219
WY-0810-220
WY-0810-221
WY-0810-222
WY-0810-223
WY-0810-224
WY-0810-236
WY-0810-238
WY-0810-239
WY-0810-240
WY-0810-241
WY-0810-245
WY-0810-246



We protest the sale of the following parcels because they contain lands that are
within a 4-mile buffer zone, around occupied greater sage-grouse leks mapped by
the Wyoming Game and Fish Department:

(The list of parcels beJow includes parcels in the Buffalo, Casper, Cody, Kemmerer,
Lander, Newcastle, Rawlins, Rock Springs, and Worland Field Offices)

WY-0810-005
WwWY-0810-009
WY-0810-010
WY-0810-011
WY-0810-012
WY-0810-013
WY-0810-014
WY-0810-019
WY-0810-021
WY-0810-022
WY-0810-023
WY-0810-024
WY-0810-025
WY-0810-028
WY-0810-032
WY-0810-033
WY-0810-034
WY-0810-037
WY-0810-040
WY-0810-043
WY-0810-045
- 'WY-0810-048
WY-0810-049
WY-0810-051
WY-0810-055
WY-~0810-056
WY-0810-057
WY-0810-060
WY-0810-061
WY-0810-062
WY-0810-063
WY-0810-064
WY-0810-065
WY-0810-066
WY-0810-067
WY-0810-068
WY-0810-069
WY-0810-¢70
WY-0810-072



WY-0810-074
WY-0810-076
WY-0810-077
WY-0810-078
WY-0810-079
WY-0810-082
WY-0810-084
WY-0810-085
WY-0810-086
WY-0810-088
WY-0810-093
WY-0810-094
WY-0810-096
WY-0810-097
WY-0810-098
WY-0810-108
WY-0819-109
WY-0810-110
WY-0810-111
WY-0810-112
wWY-0810-113
WY-0810-114
WY-0810-115
WY-0810-116
WY-0810-117
WY-0810-118
WY-0810-119
WY-08106-120
WY-0810-121
WY-0810-122
WY-0810-123
WY-0810-124

WY-0810-125.

WY-0810-126
WY-0810-127
WY-0810-128
WY-0810-129
WY-0810-130
WY-0810-131
WY-0810-132
WY-0810-134
WY-0810-136
WY-0810-137
WY-0810-138
WY-0810-139%
WY-0810-140



WY-0810-141
WY-0810-142
WY-08106-143
WY-0810-144
WY-0810-148
WY-0810-149
WY-0810-150
WY-0810-151
WY-0810-152
WY-0810-153
WY-0810-154
WY-0810-155
WY-0810-156
WY-0810-157
WY-0810-158
WY-0810-159
WY-0810-160
WY-0810-161
WY-0810-162
WY-0810-163
WY-0810-168
WY-0810-171
WY-0810-173
WY-0810-174
WY-0810-175
WY-0810-179
WY.0810-180
WY-0810-181
WY-0810-182
- WY-0810-186
WY-0810-188
WY-0810-190
WY-0810-196
WY-0810-197
WY-0810-198
WY-0810-199
WY-0810-200
WY-0810-201
WY-0810-207
WY-0810-208
WY-0810-209
WY-0810-210
WY-0810-213
WY-0810-215
WY-0810-217
WY-0810-218



WY-0810-219
WY-0810-220
WY-0810-221
WY-0810-222
WY-0810-223
WY-0810-224
WY-0810-236
WY-0810-237
WY-0810-241
WY-0810-242
WY-0810-243
WY-0810-244
WY-0810-245

We protest the following parcels because they contain lands that constitute one or
more of the following, 1) important white-tailed prairie dog habitat, 2) important
black-tailed prairie dog habitat, 3) potential white-tailed prairie dog habitat, 3)
potential black-tailed prairie dog habitat, and 4) potential black-footed ferret
habitat:

(The list below includes parcels in the Buffalo, Casper, Cody, Kemmerer, Lander,
Newcastle, Rawlins, Rock Springs, and Worland Field Offices):

WY-0810-003
WY-0810-008
VY-0810-015
VY-0810-015 W&uﬁ

"Y-0810-047 SO
WY-0810-047 ol
WY-0810-048
WY-0810-053

<WY—0810-054
WY-0810-054
WY-0810-055
WY-0810-056
WY-0810-057
<WY~0810-058
WY-0810-058
WY-0810-059
WY-0810-067
WY-0810-068
WY-0810-069
WY-0810-070
WY-0810-071
WY-0810-072



WY-0810-073
WY-0810-074
WY-0810-075
WY-0810-076
WY-0810-079
WY-0810-080
WY-0810-081
WY-0810-086
WY-0810-088
WY-0810-089
WY-0810-090
WY-0810-091
WY-0810-092
WY-0810-093
WY-0810-094
WY-0810-095
WY-0810-096
WY-0810-099
WY-0810-100
WY-0810-101
WY-0810-102
WY-0810-103
WY-0810-104
WY-0810-105
WY-0810-106
WY-0810-107
WY-0810-118
WY-0810-119
WY-0810-120
WY-0810-121
WY-0810-122
WY-0810-123
WY-0810-124
WY-0810-125
WY-0810-126
WY-0810-128
WY-0810-129
WY-0810-130
WY-0810-133
WY-0810-134
WY-0810-136
WY-0810-137
WY-0810-144

VY-0810-145
WY-0810-145
WY-0810-146



WY-0810-147
WY-0810-148
WY-0810-162
WY-0810-163
WY-0810-164
© WY-0810-165
WY-0810-166
WY-0810-169
WY-0810-171
WY-0810-172
WY-0810-173
WY-0810-178
WY-0810-179
WY-0810-180
WY-0810-181
WY-0810-182
WY-0810-183
WY-0810-184
WY-0810-185
WY-0810-188
WY-0810-190
WY-0810-205
WY-0810-206
WY-0810-208
WY-0810-215
WY-0810-216
WY-0810-217
WY-0810-218
WY-0810-225
WY-0810-226
WY-0810-227
WY-0810-228
WY-0810-229
WY-0810-230
WY-0810-231
WY-0810-232
WY-0810-233
WY-0810-234
WY-0810-235
WY-0810-236
WY-0810-237
WY-0810-238
WY-0810-239
WY-0810-240
WY-0810-241
WY-0810-242



WY-0810-243
WY-0810-244

We protest the following parcel (in the Casper and Lander Field Offices becanse the
parcel contains Class 1 prairie dog towns in essential black-footed ferret habitat:

WY-0810-067

We protest the following parcels because they contain Iands that CNE has
nominated as Areas of Critical Environmental Concern to protect important white-
tailed prairie dog complexes that are key to the long-term persistence of the white-
tailed prairie dog and a variety of other sensitive species that dependent upon or
associated with white-tailed prairie dog colonies:

(The list below includes parcels in the Rawlins, Worland, Rock Springs, and
Kemmerer Field Offices)

Pathfinder Compiex and Shamrock Hilis Complex nominated white-tailed

WY-0810-133

prairle dog ACECs

WY-0810-136 Dad Complex nominated white-tailed prairie dog ACEC

Pathfinder Complex and Shamrack Hills Complex nominated white-talled
wWY-0810-137 prairie dog ACECs
WY-0810-148 Manderson Complex nominated white-tailed prairie dog ACEC
WY-0810-169 Manderson Camplex nominated white-tailed prairie dog ACEC
WY-0810-208 Meeteetse Complex nominated white-tailed prairie dog ACEC
wY-0810-247 Baxter Basin Complex nominated white-talled prairie dog ACEC
WY-0810-236 Baxter Basin Complex nominated white-tailed prairie dog ACEC
WY-0810-237 Baxter Basin Compiex nominated white-tailed prairie dog ACEC
WY-0810-238 Baxter Basin Complex nominated white-tailed prairie dog ACEC

Carter Complex and Cumberiand Complex nominated white-tailed prairie
WY-0810-242  dog ACECs

Carter Complex and Cumberland Complex nominated white-tailed prairie
WY-0810-243 dog ACECs

Carter Complex and Cumberland Complex hominated white-tailed prairie
WY-0810-244 dog ACECs

We protest the following parcels because they may contain habitat for species
currently protected under the Endangered Species Act, including but not limited to
blewout penstemon, ute ladies'-tresses, Colorado butterfly plant, preble's meadow
Jjumping mouse, grizzly bear, piping plover, gray wolf, and species affected by water
depletions from the Platte river system:

WY-0810-001
WY-0810-002
WY-0810-003
WY-0810-004



WY-0810-015
WY-0810-020
WY-0810-022
WY-0810-023
WY-0810-026
WY-0810-027
WY-0810-029
WY-0810-030
WY-0810-031
WY-0810-033
WY-0810-034
WY-0810-035
WY-0810-036
WY-0810-037
WY-0810-038
WY-0810-039
WY-0810-040
WY-0810-041
WY-0810-042
WY-0810-043
WY-0810-044
WY-0810-045
WY-0810-046
WY-0810-047
WY-0810-048
WY-0810-050
WY-0810-051
WY-0810-053
WY-0810-055
WY-0810-055
WY -0810-056
WY-0810-057
WY-0810-058
WY-0810-059
WY-0810-060
WY-0810-062
WY-0810-063
WY-0810-064
WY-0810-065
WY-0810-067
WY-0810-068
WY-0810-069
WY-0810-070
WY-0810-071
WY-0810-072
WY-0810-073



WY-0810-077
WY-0810-081
WY-0810-083
WY-0(810-084
WY-0810-088
WY-0810-089
WY-0810-090
WY-0810-091
WY-0810-110
WY-0810-113
WY-0810-130
WY-0810-131
WY-0810-134
WY-0810-135
WY-0810-136
WY-0810-144
WY-0810-147
WY-0810-152
WY-0810-162
WY-0810-163
WY-0810-167
WY-0810-169
WY-0810-170
WY-0810-176
WY-0810-177
WY-0810-178
WY-0810-191
WY-0810-192
WY-0810-193
WY.-0810-194
WY-0810-195
WY-0810-199
WY-0810-202
WY-0810-204
WY-0810-205
WY-~0810-206
WY-0810-209
WY-0810-211
WY-0810-212
WY-0810-215
WY-0810-216
WY-0810-217
WY-0810-218
WY-0810-219
WY-0810-222 .
WY-0810-224



WY-0810-225
WY-0810-226
WY-03810-227
WY-0810-228
WY-0810-229
WY-0810-230
WY-0810-231
WY-0810-232
WY-0810-233
WY-0810-234
WY-0810-235
WY-0810-236
WY-0810-237
WY-0810-238
WY-0810-239
WY-0810-240
WY-0810-241
WY-0810-242
WY-0810-243
WY-0810-244



1L Protesting Parties

Center for Native Ecosystems has a well-established history of participation in
Bureau of Land Management (“BLM”) planning and management activities, including
participation in Colorado BLM oil and gas leasing decisions and the planning processes
for the various Colorado BLM Field Offices. CNE’s mission is to use the best available
science to participate in policy and administrative processes, legal actions, and public
outreach and education to protect and restorc native plants and animals in the Greater
Southern Rockies. :

Biodiversity Conservation Alliance’s mission is to protect and restore biological
diversity, habitat for wildlife and fish, rare plants, and roadless lands in Wyoming and
surrounding states.’

CNE and BCAs members visit, recreate on, and use lands on or near the parcels
proposed for leasing. The staff and members of CNE and BCA enjoy various activities
on or near land proposcd for leasing, including viewing and studying rare and imperiled
wildlife and native ecosystems, hiking, camping, taking photographs, and experiencing
solitude. CNE and BCAs staff and members plan to retum to the subject lands in the
future to engage in these activitics, and to observe and monitor rare and imperiled species
and native ecosystems. We are collectively committed to ensuring that federal agencies
properly manage rarc and imperiled specics and native ecosystems. Members and
professional staff of CNE are conducting research and advocacy to protect the
populations and habitat of rarc and imperited species discussed herein. CNE and BCAs
members and staff value the important role that areas of high conservation value, should
play in safeguarding rare species and communities and other unique resources on public
land. Our members” interests in rare and imperiled species and ecosystems on BLM
lands will be adversely affected if the sale of these parcels proceeds as proposed. Oil and
gas lcasing and subsequent mineral development on the protested parcels, if approved
without adequate environmental analysis under the National Environmental Policy Act,
consultation under the Endangered Species Act, and appropriate safcguards to minimize
negative impacts, is likely to result in a greatly increased risk of siguificant harm to rare
and imperiled species and native ecosystems. Further, CNE's staff and members have
been deprived of the opportunity to publicly comment on the proposed leasing. Asa
result, BLM's decision to Jease the protested pargels is uninformed and will tesult in
significant harm to rare and iroperiled species and native ecosystems. The proposed
leasing of the protested parcels will harm our members’ interests in the continued use of
those public lands and the rare and imperiled species they support. Thercfore protestors
have legally recognizable interests that will be affected and impacted by the proposed
action.

Megan Muelier, like all othcr CNE employees is authorized to file this protest on
behalf of CNE. Erik Molvar, executive director of Biodiversity Conservation Alliance is
authorized to file this protest on behalf of Biodiversity Conservation Alliance.

IIX.  Statement of Reasons
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For the reasons set forth below, the Bureau of Land Management should
withdraw all of the protested parcels pending completion of an adequate Natjonal
Environmental Policy Act (“NEPA”)} analysis of the environmental impacts of the
proposed leasing. BLM should withdraw from the salc all protested parcels because there
is credible evidence of resource conflicts and potentially significant environmental
impacts which have not been properly analyzed. The BLM should withdraw the
protestcd parcels pending completion of adequate pre-leasing programmatic and site-
specific Environmental Assessments or Environmenta) Impact Statements. The BLM
should also withdraw all protested parcels that may contain habitat for species protected
under the Endangered Species Act (ESA), pending compliance with the requirements of
the ESA. Finally, BLM should withdraw the protested parcels until the agency can
demonstrate that leasing thc protested parcels will not violate the Federal Land Policy
and Management Act (FLPMA).

A. National Environmental Policy Act

General Requirements

NEPA requires agencies to take a “hard look” at the environmental cffects of
major federal actions. The National Environmental Policy Act, 42 U.S.C. § 4332(C)
(2008); Kleppe v. Sierra Club, 427 U.S. 390, 410 n.21 (1976). The Supreme Court stated
that “NEPA does not mandate particular results, but simply prescribes the necessavy
process.” Roberison v. Methow Valley Citizens Council, 490 U.S. 332, 350-51 (1989).
“Federal agencies shall use the NEPA process to identify and assess the reasonable
alternatives to proposed actions that will avoid or minimize adverse effects of these
actions upon the quality of the human environment.” 40 C.F.R. §1500.2 (e). Agencies are
required to consider altermatives to a proposed action and must not prejudge whether it
will take a certain course of action prior to completing the NEPA process. 42 U.S.C. §
4332(C). The courts have made clear that the discussion of alternatives is “the heart” of
the NEPA process. Sez 40 C.F.R, §1502.14,

At bottom, “the agency's [Environmental Assessment] must give a realistic
evaluation of the total impacts and cannot isolate a proposed project, viewing itin a
vacuum.” Grand Canyon Trustv. F.A.4, 290 F.3d 339, 342 (D.C. Cir. 2002).

“An cnvironmental impact statement must analyze not only the direct impacts of a
proposed action, but also the indirect and cumulative impacts.” Utahns for Better T ransp.
v. U.S. Dept. of Transp., 305 F.3d 1152, 1163 (10th Cir. 2002) citing Custer County
Action Ass'n v. Garvey, 256 F.3d at 1024, 1035 (10th Cir. 2001) (internal quotation
omitted); see also 40 C.F.R. § 1508.25(a)(2) (scope of EIS is influenced by cumulative
actions and impact). Cumulative impact is thc impact on the environment, which results
from the incremental impact of the action when added to other past, present, and
reasonably foreseeable future actions regardless of what agency (Federal or non-Federal)
or person undertakes such other actions. Cumulative impacts can result from individually
minor but collectively significant actions taking place over a period of time. 40 C.F.R. §
1508.7. An “agency must be alert to new information that may alter the results of its
original environmental analysis, and continue to take a ‘hard look at the environmental
effect of [its] planncd action, even afler a proposal has received initial approval.*”
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Friends of the Clearwater v. Dombeck, 222 F.3d 552, 557 (9th Cir. 2000), quoting
Robertson v. Methow Valley Citizens Council, 490 U.S: 332, 374 (1989).

The BLM must supplement its existing environmental analyses when new
circwmstances ‘raise[] significant new information relevant to environmental
concerns(.]”” Portland Audubon Soc'y v. Babbiti, 998 F.2d 705, 708-09 (Sth Cir. 2000).
An agency “shall prepare supplements to either draft or final environmental impact
staternents if . ., there are significant new circumstances or information relevant to
envirommental concerns and bearing on the proposed action or its impacts.” 40 C.F.R. §
1502.9(c)(1)(i1). “If there remains ‘major Federal actio[n]” to occur, and if the pew
information is sufficient to show that the remaining action will ‘affec(t] the quality of the
human environment’ in a significant manner or to a significant extent not already
considered, a supplemental Environmental Impact Statement (“EIS”) must be prepared.
Marsh v. Oregon Natural Resources Council, 109 S.Ct. 1851, 1859 (1989); see 42 U.S.C.
§ 4332(2)(C).

a, The BL.M has not adequately analyzed the direct,

~ indirect, and cumulative environmental irapacts of the

proposed leasing, nor considered an adequate range of

alternatives to the proposed leasing, in any existing NEPA

document.

None of the existing NEPA documents, to which the leasing is tiered, provide an
adequate analysis of the potential direct, indirect, and curnulative effects of leasing and
subsequent oil and gas exploration and drilling on greater sage-grouse, white-tajled
prairie dog, black tailed prairic dog, black-footed ferret, blowout penstemon, ute ladies'-
tresses, Colorado butterfly plant, preble's meadow jumping mouse, grizzly bear, piping
plover, gray wolf, species affected by water depletions from the Platte river system, and a
variety of other special status specics. The BLM has issued determinations of NEPA
adequacy that conclude that various existing NEPA documents contain adequate analysis
of the impacts of the proposed leasing, and consideration of alternatives. The BLM also
proposes to conduct further site-specific NEPA analysis at the time when a lessee applies
for an Application for a Permit to Drill (APD). As discussed further below, the
appropriate time to conduct site-specific NEPA analysis is at the leasing stage, not at the
stage when a lessee files an APD. However, regardless of whether BLM is correct in its
position that the appropriate time to conduct site-specific analysis at the APD stage rather
than at the leasing stage, the BLM's cxisting programmatic NEPA documents do not
contain adequate analysis of the environmental impacts of the proposed leasing, or
adequate consideration of a range of alternatives. These programmatic NEPA documents
form the basis for the decision to lease the protested parcels. The Finding of No
Significant Impact in these programmatic NEPA documents and subsequent DNAs, is
predicated on the application of lease stipulations that are intended to protect resources
(in this case special status species and their habitat), from significant impacts. However,
most of the programmatic NEPA documents that BLM relies upon in making this FONSI
(primarily Resource Management Plans (RMPs) and various RMP Amendments), are
decades old, and have been rendered obsolets by, 1) new information on the ratc and
scale of 0i] and gas development on BLM lands, 2) new information on impacts of oil
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and gas development on special status species, 3) research demonstrating that leasce
stipulations outlined in these documents and applied to the protested parcels are
ineffective at minimizing impacts to spccial status species, and 4) changes in the status
(both biological and regulatory) of many special status species. Further, many of these
documents did not contain an adequatc analysis of impacts to special status species, or
consideration of alternatives, even given the information that was available at the time
they were prepared.

The BLLM must supplement or updatc its existing programmatic NEPA documents
prior to a decision to apply particular lease stipulations to the protested parcels and lease
them for oil and gas exploration and development. In doing so, the BLM must
adequately analyze the potential direct, indirect, and cumulative impacts of the proposed
leasing on the greater sage-grousc, white-tailed prairie dog, black tailed prairic dog,
black-footed ferret, blowout penstemon, utc ladies-tresses, Colorado butterfly plant,
preble's meadow jumping mouse, grizzly, piping plover, gray wolf, specics affected by
water depletions from the Platte river system, and any other special status species that
may occupy the protested parcels. Further, the BLM should analyze an adequate range of
alternatives, including permanently suspending leasing in key habitat for rapidly
declining species that may be significantly impacted by oi] and gas development at a
landscape scale, applying 'no surface occupancy’ stipulations to key habitat for special
status species, and conducting phased leasing in key habitat for special status species.
When new research suggests that existing lease stipulations are ineffective, and that
alternative lease stipulations might better minimize impacts of oil and gas sxploration and
development on a particular special status species, the BLM should consider a range of
alternatives that includcs application of any such alternative lease stipulations, in a
supplemented or updated programmatic NEPA analysis.

None of the NEPA. documents, to which the leasing is tiered, address significant
new information that bears directly on the impacts of the proposed leasing on the greater
sage-grouse, white-tailed prairie dog, black-tailed prairie dog, black-footed ferret and
other special status species. CNE has provided such new information to BLM in all of
our previous lease protests, and we hereby incorporate by reference al} of our previous
protests of WY BLM oil and gas lease salcs that contain relevant significant new
information.

The BLM has failed to conduct adequate programmatic analysis of the direct, indirect and
curgulative impacts of the proposed lcasing on greater sage-grouse. The BLM has failed
lo address significant new information that bears directly on the impacts of leasing the
protested parcels in greater sage grouse habitat in general, and particularly in areas that
arc within a four mile buffer surrounding greater sage-grouse leks, or are within greater
sage-grouse core areas identified by the Govemnor's greater sage-grouse working group.
The BLM's outdated and inadequate programmatic analysis of leasing the protested
parcels in greater sagc-grouse habitat has resulted in application of lease stipulations that
have been repeatedly demonstrated to be ineffective at mitigating impacts of leasing and
subsequent oil and gas development to insignificance. Past leasing with identical leasc
stipulations has resulted in significant impacts to greater sage-grouse in Wyoming, and
has resulted in the BLM contributing to the need to protect the greater sage-grousc under
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the Endangered Species Act. The decision to lease the protested parcels in greater sagc-
grousc habitat with the stipulations attached in the sale notice, will result in substantially
increased and unnecessary risk of significant impacts to greater sage-grouse,

The attached "Petition for Rulemaking, Greater sage-grouse.” to BLM, filed by
Theodore Roosevelt Conservation Partnership and North Americau Grouse Partnership,
on June 27, 2008, succinctly summarizes the significant new informatton on greater sage-
grouse that has not been adequately cousidered as part of any NEPA analysis of the
proposed leasing. We hereby incorporate by reference all of the inforrnation contained
within this rulemaking petition. ‘

1. NEPA Required at the T easing Stage

The BLM proposes to analyze the impacts of oil and gas development on the
protested parcels at the time when the lessee applics for a permit to drill on a given
parcel. However, the courts have ruled that the BLM must consider the potential impacts
of oil and gas leasing and development when BLM proposes to Jease public land for oil
and gas development.

“The appropriate time for considering the potential iropacts of oil and gas
exploration and development is when BLM proposcs to lease public land for oil and gas
purposes . . . .” Center for Native Ecosystems, 170 IBLA 332, 345 (2006) (emphasis
added); see Southern Utah Wilderness Alliance (SUWA), 166 IBLA 270, 276-77 (2005).
As the Tenth Circuit clarified, Park County Resource Council v. United States Dept. of
Agriculture does not excuse BLM from its obligation to analyze consequences of a major
federal action prior to leasing. Pennaco Energy Inc. v. United States Dept. of Interior,
377 F.3d 1147, 1162 (10th Cir. 2004). Park County may allow the agency to forego
preparation of an EIS if and when it has prepared an extensive environmental assessment
covering the leases in question. This, however, is not the case. The majority of the NEPA
documents to which the proposed leasing is tiered, are Resource Management Plans and
other documents that contain only broad, gerieral analysis of impacts, and do not contain
the required site-specific NEPA analysis. The BLM must prepare a site-specific analysis,
including consideration of site-specific altematives, of the impacts of leasing the
protested parcels on all of the special status species mentioned previously. This site-
specific analysis must consider the impacts of post-leasing exploration and development.
In additjon, section 102(2)(C) of NEPA requires federal agencies to file an
Environmental Impact Statement (EIS) before undertaking "major Federal actions
significantly affecting the quality of the human environment." 42 U.5.C. § 4332 (2)(C);
40 C.F.R. § 1508.11 (1985). The leasing of the protested parcels, particulary in greater
sage-grouse habitat, babitat for species listed under the Endangered Species Act, and
Class I prairie dog towns that constitute essential black-footed ferret habitat, may require
an Environmental Impact Statement. At a minimum BLM must complete an
Environmental Assessment.

a. Irreversible and Irretrievable Commitment of
Resources
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The appropriate time for preparing an EIS is prior to a decision “when the
decision-maker retains a maximum range of options” prior to an action, which constitutes
an “irreversible and irretrievable commitment of resources.” Mobile Oil Corp. v. F.T.C.,
562 F.2d 170, 173 (2d Cir. 1977). Leasing without a No Surface Occupancy stipulation
(*“NSO”) has on-the-ground consequences and is an “irreversible and irretrievable
commitment of resourccs,” which requires a NEPA document. SUWA, 166 IBLA 270,
276-77 (2005). The court in Conner v. Burford addressed oil and gas lcasing in the
Flathead and Gallatin National Forests. 848 F.2d 1441 (Sth Cir. 1988). It held that the
sale of leascs with NSO stipulations did not require an EIS, whereas, the salc of leases
without NSO stipulations did require an EIS. Id. at 1447-51. The Tenth Circuit stated that
the critical stage for environmental analysis is the lcasing stage, not the APD stage.
Pennaco Energy v. U.S. Dep 't of the Interior, 377 F.3d 1147, 1160 (10th Cir. 2004) (“In
the fluid minerals program, this cormmitment occurs at the point of lease issuance.”)
Thus, the BLM must complete its NEPA analysis, in which it considers all stages of oil
and gas production, at the leasing stage.

b. Resource Mansgement Plans Do Not Constitute
Consideration of the Adequate Range of Alterpatives

The relevant Resource Management Plans (“RMP’), to which the proposed
Jeasing is tieved, do not consider adequate range of alternatives, thus they are insufficient
NEPA documents for leasing in habitat for special status species. The purposc of NEPA’s
alternatives requirement is to ensure that agencies do not undertake projects “without
intense consideration of other more ecologically sound courses of action, inclnding
shelving the entire project, or of accomplishing the samc result by entirely different
means.” Envnt 'l Defense Fund, Inc. v. U.S. Army Corps of Eng'rs, 492 F.2d4 1123, 1135
(5th Cir. 1974); see also Or. Envt'l Council v. Kunzman, 614 F.Supp, 657, 660 (D. Or.
1985) (stating that the alternatives that must be considered under NEPA are those that
would ‘avoid or minimize’ adverse environmental effects). “Federal agencies shall use
the NEPA process to identify and assess the reasonable alternatives to proposed actions
that will avoid or minimize adverse effects of these actions upon the quality of the human
environment.” 40 C.F.R. §1500.2 (¢). Alternatives should include reasonable alternatives
to a proposed action that will accomplish the intended purpose, are technically and
economically feasible, and yet have a lesser impact, Headwaters, Inc. v. BLM, 914 F.2d
1174, 1180-81 (9th Cir. 1990); City of Aurora v. Hunt, 749 F.2d 1457, 1466-67 (10th Cir.

1984).

Pennaco Energy, Inc. v. Department of the Interior, was a challenge to an IBLA
ruling overturning the BLM’s decision to lease certain oil and gas parceis. 377 F.3d 1147,
1150 (10th Cir. 2004) The IBLA found the NEPA requirements werc not satisfied and
remanded the case to the BLM after Pennaco successfully bid on three of the plots. Id.
The district court reversed the IBLA, ruling for Pennaco. /d. The IBLA decision was
appealed to the 10th Cirenit. /4. The court stated that for proposed “major Federal actions
significantly affecting the quality of the human environment,” agencies must prepare an
environmental impact statement (EIS) in which they consider the environmental impact
of the proposed action and compare this impact with that of “alternatives to the proposed

23



action.” 7d.; see 42 U.S.C. § 4332(2)(C). Further, “in order to provide ‘a clear basis for
choice among options by the decision maker and the public,” an agency’s EIS must
consider the “no action” alternative.” Jd.; 40 C.F.R. § 1502.14 ; see id. at (d) (EIS shall
“f{]nclude the altemative of no action”). Pennaco, 377 F.3d at 1150. The court found that
because “the leasing decisions had already been made and the leases issued, the EIS did
not consider reasonable alternatives available in a leasing decision, including whether
specific parcels should be leased, appropriate lease stipulations, and NSO [no surface
occupancy] and non-NSO areas.” /d. at 1154, The court held that the IBLA was correct
when it found the BLM did not take the required *“havd look” at the environmental
impacts of coal bed methane in its existing NEPA documents. /4. at 1152, 1162.

BLM must consider a “reasonable range of alternatives,” in a site specific NEPA
analysis of the proposed lcasing. In this case, the BLM should consider the following
altcrnatives:

- a 'no action' alternative

- an altemative that includes 'no surface occupancy’ stipulations for parcels that
contain key habitat for special status species
- an altemative that considers no-leasing or no surface occupancy stipulations in
key greater sage-grouse habitats, including greater sage-grouse core areas, and
arcas within 4 miles of an active lek
- an alternative that designates arcas CNE has nominated as ACECs, and applys
no surfacc occupancy stipulations to such areas.

- an alternative that considers an alternative to seasonal stipulations in greater
sage-grouse nesting habitat, in favor of more effective lease stipulations
recommmended by experts, and that considers a more significant no surface
occupancy buffer around greater sage-grouse leks.

¢. DNA’s cannot substitute for NEPA Analysis

*““DNAs, unlikc EAs and [Findings of No Significant Impact], are not mentioned
in [ ] NEPA or in the regulations implementing [ ] NEPA’. . . . Thus, DNAs are not
themselves documents that may be tiered to NEPA documents, but are used to determine
the sufficiency of previously issued NEPA documents.” SUWA v. Norton, 457 F. Supp. 2d
1253, 1262 (2006) (emphasis supplied); Southern Utah Wilderness Alliance, 164 IBLA at
123 (quoting Pennaco, 377 F.3d at 1162).

-2. BLM's FONSI for the decision to lease the protested parcles is
arbitrary and capricious, as BLM has not analyzed the
effectiveness of Jeasc stipnlations and other proposed mitigation
measures.

When a proposed action will result in impacts to resources, the Agency is
obligated to describe what mitigating efforts it could pursue to off-set the damages that
-would resuit from the proposed action. See 40 C.F.R. § 1502.16(h) (stating that an EIS
“‘ghall include discussions of . . . [m]eans to mitigate adverse environmental impacts”).
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"Mitigation must be discussed in sufficient detail to ensure that cnvironmental
consequences have been fairly evaluated." Carmel-the-Sea v. U.S. Dep't of Transp., 123
F.3d 1142, 1154 (9th Cir 1997) (quoting Robertson v. Methow Valley Citizens Council,
490 U.S. 332, 353 (1989)). :

Agencies must “analyze the mitigation measures in detail [and]} explain how
effective the measures would be . . . . [a] mere listing of mitigation measures is
insufficient to qualify as the reasoncd discussion required by NEPA.” Northwest Indian
Cemetery Protective Ass'nv. Peterson, 164 F.2d 581, 588 (9th Cir. 1985), rev'd on other
grounds, 485 U.S. 439 (1988). When an agency acknowledges that a proposed project
will negatively impact a species, the agency must identify mitigation measures that
decrease the niegative impacts to the species in the area in question, provide and estimatc
of how cffective the mitigation measures would be if adopted, or give a reasoned
explanation as to why such an estimate is not possible. Neighbors of Cuddy Mountain v..
U.S Forest Service, 137 F.3d 1372, 1381 (9th Cir. 1998). Further, the agency must make
it clear that the mitigating measures in question will be adopted. Id.

In Neighbors of Cuddy Mountain v. United States Forest Service the court found
that while the U.S. Forest Service (“USFS") had acknowledged that 2 proposed timber
sale would negatively impact the redband trout by increasing sedimentation Ievels, the
EIS prepared by the USES did not identify which (or whether) mitigation measures might
decrease sedimentation in the crecks affected by the sale. /d. Further, the court noted that
“it is also not clear whether any mitigating measures would in fact be adopted. Nor has
the Forest Service provided an estimate of how effective the mitigation measurcs would
be if adopted, or given a reasoned explanation as to why such an estimate is not
possible.” Jd. Further, the court found that “The Forest Service's broad generalizations
and vague references to mitigation measures in relation to the streams affected by the
Grand/Dukes project do not constitute detail as to mitigation measures that would be
undertaken, and their effectiveness, that the Forest Scrvice is required provide.”

"Where a FONSI is predicated on restrictions on a project to minimize
environmental impact, NEPA requires an analysis of the proposed mitigation measures
and how effective they would be in reducing the impact to insignificance. Nez Perce
Tribal Executive Committee, supra; Idaho Natural Resources Legal Foundation, Inc., 115
IBLA at 91." Kendall's Concerned Area Residents 129 IBLA 130, 138 (19%94).

The BLM has not provided an adequate analysis of the effectiveness of its
proposed lease stipulations and other mitigation measures. In the case of greater sage-
grouse, the BLM has not considered new information that suggests that the proposed
Jease stipulations and mitigation measures to protect sage-grouse habitat arc inadequate.

a, NEPA Analvsis of Effectiveness of Mitication Measures
Must Have Scientific Integrity

The BML must evaluate the effectiveness of the mitigation measures used in oil
and gas leasing with the best available science. “The information must be of high quality.
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Accurate scientific analysis, expert agency comments, and public scrutiny are essential to
implementing NEPA.” 40 C.F.R. §1500.1(b). The BLM is required to use “best available
science and supporting studics conducted in accordance with sound and objective
scientific practices.” Thus, if there is scientific uncertainty NEPA imposes the mandatory
duties to (1) disclose the scientific uncertainty; (2) complete independent research and
gather information if no adequate information exists unless costs are exorbitant or the
reans of obtaining the information are not known; and (3) evaluate the potential,
reasonably foreseeable impacts in the absence of relevant information. See 40 C.F.R.
§1502.22. .

The BLM is “proceeding in the face of uncertainty,” contrary to the NEPA
regulations. Save Qur Ecosystems v. Clark, 747 F.2d at 1244,

b. BLM's FONSI is based on the possibility of mitigation,

NEPA requires that the “possibility of mitigation™ should not be relied upon as 2
means to avoid further environmental analysis. Forty Most Asked Questions Concerning
CEQ's National Environmental Policy Act Regulations, see Davis v. Mineta, 302 F.3d
1104, 1125 (10th Cir. 2002). The Tenth Circuit found that the “Forty Questions™ are
“persuasive authority offering interpretive guidavce” on NEPA. /d.

Mitigation measures may be relied upon to make a finding of no significant
impact only if they are imposed by statute or regulation, or submitted by an applicant or
agency as part of the original proposal. As a general rule, the regulations contemplatc
that agencics should use a broad approach in defining significance and should not rely on
the possibility of mitigation as an excuse to avoid the EIS requirement. Davis v. Mineta,
302 F.3d 1104, 1125 (10th Cir. 2002).

c. Must Appropriately Deal With Expert Comments

The BLM's cxisting NEPA documents do not address the current expert opinions
on the impacts of ojl and gas leasing on the special status species discussed herein.
Failure to disclose and thoroughly respond to differing scientific views violates NEPA.
The agency is required to perform an environmental analysis that includes this
information prier to approving any proposed action, in this case the lease sale. See
Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 334, 354 (1989) (EIS should
reflect critical vicws of others to whom copies of the draft were provided and respond to
opposing views); Seartle Audubon Society v, Lyons, 871 F.Supp. 1291, 1381 (W.D.
Wash. 1994) (An EIS must “disclose scientific opinion in opposition to the proposed
action, and make a good faith, reasoned responsc to it.”). :

d. BLM Must Use Adequate Science

The BLM must use adequate science in their environmental analysis. The BLM
must “insure the professional integrity, including scientific integrity, of the discussions
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and analyses in environmental impact statements.” 40 C.F.R. § 1502.24; 40 C.E.R. §
1500.1(b); see also The Data Quality Act; BLM Information Quality Guidelines,
http://’www . bim.gov/nhp/cfoia/data_quality/guidelines.pdf.

B. Federal Land Policy and Management Act

1. Leasing the Protested Parcels will Result in Unnecessary and

Undue Degradation

The BLM has a duty under the Federal Land Policy and Management Act
(“FLPMA”) to prevent unnecessary and undue degradation to the lands under its
management. “In managing the public lands the [Secretary of Interior] shall, by
rcgulation or otherwise, take any action necessary o preveat unnecessary or undue
degradation of the lands,” 43 U.S.C. § 1732(b). “The court in Mineral Policy Center v.
Norton {found] that in enacting FLPMA, Congress’s intent was clear: Interior is to
- prevent, not only unnecessary degradation, but also degradation that, while necessary . . .
is unduc or excessive.”’) Mineral Policy Center v. Norton, 292 F.Supp.2d 30, 43 (D.D.C.

2003),

2. BLM has Failed to Minimize Adverse Impacts

The BLM must minimize the adverse effccts on all of the species listed previously
in order to comply with FLPMA. “[T]he using department shall . . . minimize adverse
impacts on the natural, environmental, scientific, cultural, and other resources and values
(including fish and wildlifc habitat) of the public lands involved. 43 U.S.C,
§1732(d)(2)(a). “If there are significant environmental cffects that cannot be mitigated,
an EIS must be prepared even if there is no unnecessary or undue degradation of the
public lands.” Kendall 's Concerned Area Residents, 129 IBLA 130, 138 (1994); 42
U.S.C. § 4332(2)(C) (1988). “If there is unnecessary or unduc degradation, it must be
mitigated.” Kendall's Concerned Area Residents, at 138; see 43 CFR 3809.2-1(b). “If
unnecessary or undue degradation cannot be prevented by mitigating measures, BLM is
required to deny approval of the plan.” Kendall's Concerned Area Residents, at 138; see
43 CFR § 3809,0-3(b); Department of the Navy, 108 IBLA 234, 336 (1989); see 43
U.S.C. § 1732(b) (1988); 43 CFR § 3809.0-5(k).

Given that the BLM has not complcted an adequate site-specific NEPA analysis
of the impacts of the proposed [casing, the determination that the proposed leasing will
not result in unneccssary and undue degradation is arbitrary and capricious,

3. Consistency

The BLM 15 violating FLPMA because it is not being consistent with the policies
of state, tribal, and other agencies in its QRGN conservation policies, particularly with
respect to greater sage-grouse. FLPMA requires the BLM to seck to “be consistent with
officially approved sand adopted resource related policies and programs . . . of other
Federal agencies, State and local governments and Indian tribes.” 43 C.F.R. §1610.3-2;
see 43 U.S.C §1712(c)9). The lack of consistency with the range-wide conservation
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plau for greater sage-grouse, will exacerbate the ongoing decline of the species on BLM
lands due to oil and gas exploration and déevelopment associated with the protested

parccls.

C. Endangered Species Act

1. Consultation

Section 7(2)(2) of the ESA, 16 U.S.C. § 1536 (a)(2), requires that “Each federal agency
shall, in consultation with and with the assistance of the Secretary, insure that any action
authorized funded or catried out by such agency...is not likely to jeopardize the
continued existence of any endangered or threatencd species or result in the destruction
or adverse modification of habitat of such species...”. 16 U.S.C. § 1536(a)(2). The
protested parcels may be occupied by species that are protected under the Endangered
Species Act, including but not limited to blowout penstemon, ute ladies'-tresses,
Colorado butterfly plant, preble's meadow jumping mouse, grizzly bear, piping plover,
gray wolf, and species affected by water depletions from the Platte river system. Oil and
gas exploration, production and abandonment authorized through leasing of the protested
parcels may jeopardize the continued existence of these threatened and endangered
species or result in destruction or adverse modification of their critical habitat, The BLM
has not consulted with the U.S. Fish and Wildlife Service to determine whether leasing of
the protested parcels is likely to jeopardize threatened and endangered species or destroy
or adversely modify critical habitat. Section 7 (b) of the Endangered Species Act
requires that BLM issue a biological assessment to the U.S. Fish and Wildlife Service,
evaluating the nature and extent of jeopardy posed to threatened and endangered species
by leasing and subsequent oil and gas exploration, production apd abandonment. The
BLM has not conducted any form of review, much less consultation, with respect to the
potential impacts to habitat for listed species in the protested lease parcels. The BLM has
not prepared adequate programmatic or site-specific biological assessments to determine
if the proposed leasing, and subsequent oil and gas exploration and development, is likely
to adversely affect threatened or endangered species, nor has BLM analyzed the likely
impacts of the proposed leasing on threatened and endangered species in any NEPA
document, The ESA consultation process is triggered when the surface agency is
notified of the pending lease sale. Connor v. Burford, 848 F.2d 1441,1452 (9™ Cir. 1988).
In Connor, the BUM could not issue oil and gas leases until the Fish and Wildlife Service
(“FWS") analyzed consequences of all stages of the leasing plan in the Biological
Opinion (“BO™). Jd. at 1455. ESA’s consultation requirement is not met by “incremental
steps” and by mere notification of the potential presence of endangered species, Id, at
1452-58; The court held that “agency action {for purposes of developing z biological
opinion] . . . entails not only lcasing but leasing and all post-leasing activities through
production and abandonment.” /d. at 1453.

D. BLM Has the Discretion Not to Lease

Under the statutory and regulatory provisions authorizing this lease sale, the BLM
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has full diseretion whether or not to offer these lease parcels for sale. The Mineral

‘Leasing Act (“MLA™), 30 US.C. § 226(a), provides that “[a]l] lands subject to disposition
under this chapter which are known or believed to contain oil and gas deposits may be

leased by the Secretary.” (emphasis added). The Supreme Court has concluded that this

“left the Secretary discretion to refuse to issue any lease at all on a given tract.” Udall v.
Taliman,380 U.S. 1, 4 (1965); see also Wyoming ex rel. Sullivan v. Lujan, 969 F.2d 877

(10th Cir.1992); McDonald v. Clark, 771 F.2d 460, 463 (10th Cir. 1985) ("Whilc the
- [Mineral Leasing Act] gives the Secretary the authority to lease government lands under

oil and gas leases, this power is discretionary rather than mandatery.”); Burglin v.
Morton, 527 F.2d 486, 488 (9th Cir. 1975).

Submitting a leasing application vests no rights to the applicant or potcntial
bidders. The BLM retains the authority not to lease. “The filing of an application which
has been accepted does not give any right to lcase, or generate a legal interest which
reduces or restricts the discretion vested in the Secxetary whether or not to issue lcases for
the lands involved."” Duesing v. Udall, 350 F.2d 748, 750-51 (D.C. Cir. 1965), cert. den.
383 U.S. 912 (1966); see also Bob Marshall Alliance v. Hodel, 852 F.2d 1223, 1230 (Sth
Cir. 1988); Pease v. Udall, 332 F.2d 62 (Sth Cir. 1964); Geosearch, Inc. v. Andrus, 508
F. Supp. 839 (D.C. Wyo. 1981).

The arguments laid out in detail above demonstrate that exercise of the discretion
not to lease the protested parcels, is appropriate and necessary. Withdrawing the
protested parcels from the lease sale until BLM has met its legal obligations to conduct
and adequate NEPA analysis is a proper exercise of BLM’s discretion under the MLA.
The BLM has no legal obligation to lease the disputed parcels and is required to
withdraw them until the agencies have complied with applicable law.

V. CONCLUSION & REQUEST FOR RELIEF

CNE and BCA therefore requests that the BLM withdraw the protested parcels from the
October Sale.

Sincerely,
N\Qw M

Megan Mueller

Staff Biologist

Center for Native Ecosystems

Brk Molvar

Exccutive Director

Biodiversity Conservation Alliance
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CENTER FOR NATIVE ECOSYSTEMS

1536 Wynkoop, Suite 303
Denver, Colorado 80202
303.546.0214
cne@nativeecosystems.org
WWwW At Veecosystems.org

Bob Bennett

State Director ‘
Bureau of Land Management
Wyoming State Office

5353 Yellowstone Road:

~ Cheyenne, WY 82009 -

26 September 2008
BY FAX

Re: ‘Protest of BLM’s Notice of Competitive Oil and Gas Lease Sale of
Parcels with High Conservation Value =

Dear Mr. Bennett:

On September 22, 2008, Center for Native E0053 rstems and Biodiversity Conservation
Alliance filed a protest of the October 7, 2008 oil and gas lease sale. Due to an error, an -
exhibit that is referenced in the protest was not received by BLM. Thus, we are re-
sending the Exhibit, and ask that you consider it part of our protest. Plea_se gontact me at
303-546-0214 ext. §, if you have any questions. ‘

Thank you for your time.

Sincerely,
Megan Mueller
Staff Biologist
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June 27, 2008

CERTIFIED MAIL

Honorable Dirk Kempthome
Secretary :
United States Dcpartment of the Interior
1849 C Street, N'W,
- Washington, DC 20240

Re:  Petition for Rulemaking; Greater sage grouse

Dear Secretary Kempthome:

Please find enclosed a Petition filed on behalf of the Theodore Roosevelt Conservation
Partnership and the North- American Grouse Parmership pursuant to 5 U.S.C. § 553
(Rulemaking) end 43 C.F.R. § 14.2 (Filing of petitions). The Petition requests injtiation of a

- nulemnaking proceeding to adopt rules designed to protect the Greater sage grousc on public lands
administered by the Burcau of Land Management, and thereby minimize the risk that the species
will be placed on the list of threatened and endangered species mamtamed under the Endangered
Species Act, 16 U.S.C. § 1531 ef seq.

Thank you for your prompt consideration of the Petition.

Sincerely,

Th_Omas R. Wilmoth

Enclosures _
ce: David Bernhardt, Esq, (Office of the Solicitor)
Jim Caswel] (Director, Bureau of Land Management)



BEFORE THE SECRETARY OF THE
DEPARTMENT OF THE INTERIOR

PETITION FOR RULEMAKING TO
PROTECT GREATER SAGE GROUSE
ON LANDS ADMINISTERED BY THE
BUREAU OF LAND MANAGEMENT

THEODORE ROOSEVELT
CONSERVATION PARTNERSHIP
555 Eleventh St. NW., 6th Floor
Washington, DC 20004

(202) 654-4600,

and

NORTH AMERICAN GROUSE
PARTNERSHIP '

¢/o C. Sealing

1670 N 1/2 Rd

Fruita, CO 81521

)
)
)
)
)
)
)
)
)
)
)
)
)
)
;
(970) 858-9659 )
)
)
)
)

Petitioners,

)

Pursuant to 5 U.S.C, § 553(e) and 43 C.F.R. Part 14, Petitioners, the Theodore Roosevelt
Conservation Partnership (“TRCP”) and the North American Grouse Partnership (“NAGP™)
hereby petition the Secretary of the Interior (“Secretary™) to issue the proposed rule attachcd
hereto as Exhibit A. Such a nile is necessary to protect Greater sage grouse from documented
adverse impacts of energy development on lands administered by the Bureau of Land
Management (“BLM™) and to minimize the likelihood that the species will need to be listed as
threatened or endangered pursuant to the Endangered Species Act, 16 U.S.C. §§ 1531 et seq.
This Petition begins with an explanation of the Petitioners’ interest in the subject matter.
Petitioners next identify overwhelming evidence demonstrating the inadequacy of existing
measures employed by BLM to protect sage grouse in energy fields. The Petition then shows
why the rule Petitioners propose is fully consistent with existing BLM authorities and that the
spirit of the proposed rule already is being observed in at least one BLM Field Office.
Petitioners conclude the Petition with a request to the Secretary to commence formal rule making
and adopt the proposed rule or its substantive equivalent.

BACKGROUND ON THE PETITIONERS’ INTEREST

TRCP is a pational non-profit (26 U.S.C. § 501(c)(3)) conservation organization -
dedicated to guarantccing every American a place to hunt and fish; particularly on public Jands.
TRCP accomplishes its goal three ways: 1) Ensuring access to public lands, 2) ensunng
adequate funding for natural resource agencies, and 3) helping to conserve fish and wildlife



habitats. TRCP has formed, with various partners, a Fish, Wildhfe, and Energy Working Group,
comprised of some of the country’s oldest and most respected hunting, fishing, and conservation
organizations. TRCP is working hard to ensure that energy development on public lands is
balanced with the needs of fish and wildlife resources, but is concerned that the rapid pace of
development is precluding BLM from managing these resources as required by the Federal Land
Policy and Management Act (“FLPMA™), 43 U.S.C. § 1701 ef segq.

NAGP is an Idaho incorporated 501(c¢)3 organization whose mission is to promote the
conservation of grouse and the habitats necessary for their survival and reproduction. NAGP has
state chapters in multiple states, including Montana, Wyoming, New Mexico, Colorade and
Idaho, all Jicensed under a nationa) charter. NAGP -works to bring the plight of declining grouse
species and their habitats to the attention of the public, prov1des oversight for the health of
grouse populations, implements solutions to problems causing grouse declines. and encourages
public policies and management decisions that will enhance important habitats and grouse
populations.

“Sage-grouse historically inhabited much of the sagebrush-dominated ecosystemns of
North America. Today, sage-grouse population abundance and extent have declined throughout
most of their historical range.” BLM National Sage-Grouse Habitat Conservation Strategy (Nov.
2004) at 6. “Large-scale modification of sagebrush habitats associated with energy development
may have important impacts on habitat use or vital rates of sagcbrush-dependemt wildlife
species,” Naugle et al, Sage-grouse Population Response to Coal-bed Natural Gas
Development in the Powder River Basin: Interim Progress Report on Region-wide Lek-count
Analyses (May 26, 2006). See also Naugle et al, Sage-Grouse Winter Habitat Selection And
Energy Development In The Powder River Basin: Compi’erran Report (June 24, 2006).
“Knowledge that sage-grouse avoid energy development in breeding (Naugle et al. 2006) and
wintering seasons (this report) shows that conservation strategies to date to protect the species
have been largely ineffective.” Jd. at 1. Compare Holloran et al., Population Response of
Yearling Greater Sage-Grouse o the Infrastructure. of Natural Gas Fields in Southwestern
Wyoming, Completion. Report (Aug, 2007) at 2 (“Our results suggest that development of natural
gas fields will result in the loss of leks within developed areas and in the functional loss of
nesting habitat within 930 m [0.58 mi] of infrastructure).

On December 4, 2007, the Federal District Court for the District of Idaho reversed and
remanded the U.S. Fish and Wildlife Service’s (“FWS”) decision not to list the sage grouse as
“threatencd” or “endangered” under the ESA. Western Watersheds Project v. U.S. Forest
Service, 535 F. Supp. 2d 1173 (D. Idaho 2007). The court explained the perilous condition of the
sage grouse and the impact suffered by its habitats to date. /d. at 1173. Further elaborating on
the current state of grouse habitat, the court noted: “Nowhere is sage-grouse habitat described as
stable. By all accoums, it is deteriorating, and that deterioration is caused by factors that are on
the increase.” Jd. at 1186. The court specifically focused on the impact of oil and gas
development on grouse habitat as identified by an independent expert team. Id. at 1179. The
court noted “a singular lack of data on measures taken by the BLM to protect the sage grouse
from energy development, the single Jargest risk in the eastern region.” Jd. at 1188,

Petitioners are especially concerned with the fate of Greater sage. grouse and the
recreational opportunities they provide tens of thousands of sportsmen each year in the western



states. Without comprehensive habitat management planning, ieasing and development of
energy resources within sage grouse habitat can have a devastating impact on this wildlife
resource and the hunting opportunities it affords. In light of the concemns expressed by the Idaho
court, as well as its acute recognition of the impact of oil and gas development on sage grouse
and the inadequacy of information concerning BLM efforts to mitigate the same, it is incumbent
on the Secretary to protect sage grouse on the public lands. If the Secretary fails to act, the
protections of the ESA will likely preclude even controlled hunting of sage grouse throughout its
range, a result the sporting community wants to avoid. In light of the foregoing, Petitioners are
“interested persons” for purposes of the Administrative Procedure Act. See 5 U.S.C. § 553(e)
(requiring agencies to provide “interested persons” the right to petition for rulemaking).

' NEW RESEARCH UNEQUIVOCALLY DEMONSTRATES THE
INADEQUACY OF EXISTING REGULATORY MEASURES

Biologists from the Western Association of Fish and Wildlife Apencies (“WAFWA™)
recently authored a memorandum entitled: Using the Best Available Science to Coordinate
Conservation Actions that Benefit Sage-Grouse Across States Affected by Qil and Gas
Development in Management Zones I-II (Colorado, Montana, North Dakota, South Dakota,

Utah, and Wyoming) (29 Jenuary 2008) (Copy attached as Exhibit B). The memorandum states:

Full field energy development appears to have negative impacts on sage-grouse
populations under current lease stipulations (Lyon and Anderson 2003, Holloran
2005, Kaiser 2006, Holloran et al. 2007, Aldridge and Buyce 2007, Walker et al.
2007, Doherty et al, 2008). Much of greater sage-grouse habitat in MZ 1 and 2
has already been leased for oil and pas development, These leeses carry
stipulations that have been shown to be inadequate for protecting breeding and
wintering sage-grouse populations during full field development. (Holloran 2005,
Walker et al. 2007, Doherty et al. 2008). New Jeases continue to be issued using
the same stipulations. To ensure the long term persistenice of populations and
meet goals set by the states for sage-grouse, identifying and implementing greater
protection within core areas from impacts of oil and gas development is a high

priority.

Research indicates that oil and gas development exceeding approximately 1 well
pad per square mile with associated infrastructure, results in calculable impacts on
breeding populations, as measured by the number of male sage-grouse attending
lcks (Holloran 2005, Naugle et al. 2006). Because breeding, summer; and winter
habijtats are essential to populations, development within these areas should be
avoided. : ‘

(Emphasis supplied).

WAFWA reviewed available literature from 2003 — 2008 and identified the following
persistence levels resulting from the application of different “no surface occupancy” or “N3O”

buffer sizes:



NSO Buffer Size Lek Persistence Lek Loss
0.25 mi 4% : 96%
0.5 mi 5% _ 05%
1.0 mi - 10% 90%
2.0 mi 28% 72%

WAFWA’s principle concern was directed at current stipulations BLM places on 0il and

gas leases (and also applies as a condition of approval on Applications for Permits to Drill and

" Right of Ways). Those stipulations are not based on science, but instead on compromises from

the “late 1960°s” as stated in the attached Affidavit by BLM Biologist David A. Roberts (July

" 20, 1998). See Exhibit C attached (filed in Wyoming Audubon et al., 151 IBLA 42, 49 (Oct. 22,

- 1999)). As WAFWA correctly notes, those stipulations have been determined to be ineffective
in accomplishing their purpose.

Notably, FWS agrees that existing BLM measures are inadequate. In commenting on the
use of these standard stipulations on Wyoming’s Atlantic Rim, FWS stated it “does not support a
0.25 mile protective buffer around sage-grouse leks as a mijtigation measure, nor does [FWS]
support a 2-mile [seasonal] buffer to protect nesting habitat.” Rather, FWS “strongly
recommend[] minimum protection measures as described by Connelly et al, (2000).” See Letter
from FWS to BLM dated January 26, 2006 (copy attached as Exhibit D). Those measures
include precluding surface disturbance within at Jeast two miles of an active lek. Connelly et al,,
‘Guidelines to Manage Sage Grouse Population and Their Hab;tars Wildlife Society Bulletin
2000, 28(4): 967-985.

The westem states agree. For example, the Colorado Division of Wiidlife (“CDOW™)
. recently observed: “Research in Montana and Wyoming has indicated that traditional oil and gas
stipulations designed to protect sage-grouse (primarily timing restrictions and no surface
occupancy swrounding leks) are inadequate on @ landscape scale (Lyon and Anderson 2003,
Holloran 2005, Naugle et al. 2006a and 2006b).” CDOW, Greater Sage-grouse Conservation
‘Plan (06/15/07 draft) at 300. On October 24, 2007, CDOW expressed sincere concem about
BLM’s plans for managing sage grouse populations in Colorado. Among other things, CDOW
noted that resource management plans (“RMP™) governing menagement of public lands in that
state arc outdated and based on unsound science. CDOW explained its view that “significant
" new ipformation” has developed since 2005 that explains the true impact of oil and gas
development on wildlife, and that this information suggests a “much greater impact on wildlife
than previously thought.” CDOW suggested that leasing be deferred until the RMPs could be
updated to reflect current science. In particular, CDOW explained “all the recent studies on the
effects of oil and gas development on greater sage-grouse ... demonstrate that impacts on greater
sage grouse substantially exceed previous thinking.” See attached Exhibit E. Like WAFWA and
FWS, CDOW observed existing stipulations do not prevent substantial declincs in sage grouse

populations.



THE PROPQSED RULE IS CONSISTENT WITH
EXISTING OBLIGATIONS AND POLICTES

The National Environmental Policy Act (“NEPA”), 42 U.S.C. §4321 e/ seq., requires
federal agencies to take a “hard look” at new information or circumstances concerning the
environmental effects of a federal action even after an initial environmental analysis has been
prepared. Agencies must supplement existing environmental analyses if new circumstances
“rajse] ] significant new information relevant to environmental concerns[.]” Portland Audubon
Soc'y v. Babbitt, 998 F.2d 705, 708-709 (5th Cir. 2000). Moreover, an “agency must be-alert to
new information that may alter the results of its original environmental analysis, and continue to
take a ‘hard look at the environmental effects of [its] planned action, even after a proposal has
received initial approval.”® Friends of the Clearwater v. Dombeck, 222 F.3d 552, 557 (Sth Cir.
2000) quoting Robertson v. Methow Valley Citizens Council, 490 U.8, 332, 374 (1989).

NEPA’s implementing regulations further underscore this obligation. An agency “shall
prepare supplements to cither draft or final environmental impact statements if ... there are
significant new circumstances or information relevant to environmental concerns and bearing on
the proposed action or its impacts.” 40 C.F.R. §1502.9(c)(1)(ii). Even where an environmental
impact statement (“EIS”) has been previously prepared, “[i]f there remains ‘major Federal
actio[n]’ to occur, and if the new information is sufficient to show that the remaining action will
‘affecit] the quality of the human environment’ in.a significant manner or to a significant extent
not already considered, a supplemental EIS must be prepared.” Marsh v. Oregon Natural
Resources Council, 109 S.Ct: 1851, 1859 (1989). As CDOW correctly observed, today’s sage
grouse information was not available at the time NEPA analyses supporting most RMPs were
conducted. Therefore, “these NEPA analyses are not adequate”™ to suppert management .
decisions today. ' '

FLPMA directs BLM to manage the public lands “under principles of multiple use and
sustained yicld.” 43 U,S.C. § 1732(a)." The public lands must be managed in a manner that will,
among other things, “provide food and habitat for fish and wildlife and domestic animals; and
‘that will provide for outdoor recreation and human occupancy and use.” 43 U.S.C. § 1701(a)(8).
FLPMA further provides that “[iln managing the public lands the Secretary shall, by regulation
or otherwise, take any action necessary 1o prevent unnecessary or undue degradation of the
lands.” 43 U.S.C. § 1732(b). Similarly, 43 U.5.C. § 1740 provides that the Secretary “shall
promulgate rules and regulations to carry out the purposes of [FLPMA] and of other laws
applicable to the public lands ... .” . '

' “Multiple” use may be explained as “resource allocation for the greatest good for the greatest
number over the Jong run.” G. C. Coggins and Robert L. Glicksman, Public Natural Resources
Law § 30:1 (2™ ed. 2007). While BLM possesses discretion in managing for multiple use, three
“concrete guidelines” apply: 1) “Congress rejected economic optimality as the governing
criterion,” 2) multiple use management cannot “permanently impair land productivity,” and 3)
BLM must ensure a mix of uses. Coggins and Glicksman, supra, § 30:3. “Sustained yield” refers
1o BLM's duty “to control depleting uses over time, s0 as o ensure 2 high level of valuable uses
in the future,” Mount Royal Joint Venture v. Kempthorne, 477 F.3d 745, 757 (D.C. Cir. 2007)
' (citations omitted); 43 U.S.C. § 1702(h). :



Beyond NEPA’s analytical requirements and FLPMA's multiple use and sustained yield
mandates, the rule proposed today is consistent with multiple obligations and ancillary
statenents of policy codified in Department and BLM regulations. See, e.g., 43 C.F.R. § 24.1
(“The [Secretary] reaffirms that fish and wildlife must be maintained for their ecological,
cultural, educational, historical, aesthetic, scientific, recreational, economic, and social values 1o
the people of the United States, and that these resources are held in public trust by the Federal
and State governments for the benefit of present and fiture generations of Americans.”); 43
C.F.R. § 3162.1(a) (requiring oil and gas operators to conduct operations in a manner “which
protects other natural resources and environmental quality™); 43 C.F.R. § 3162.5-1(a) (same) and .
§ 3162.5-1(b) (requiring operators to avoid “undue damage” to surface resources).

The proposed rule also comports with BLM policy regarding the management of so-

called “special status species” such as sage grouse. Greater sage grouse is listed in all western
states as a special (or comparable) status species. For example, the State of Wyoming lists sage
grouse as a “Status 2 Species of Specxal Concern”, which means “[plopulations are declining”
and experiencing - “[o]n-poing mgmﬁcant loss of habitat,”
hup:/of.state. wy.ns/wildlife/nongame/SpeciesofSpecialConcern/index.asp.  Section 6840.06.D
of the BLM Manual (Special Status Species Management) provides “BLM shall carry ou
-management for the conservation of State listed plants and animals,” (Emphasis supplied). In
this context, the term “conservation” means “the use of all methods and procedures which are
necessary to improve the condition of special status species and their habitats to a point where
their special status recognition is no longer warranted.” BLM Manual § 6840.01. The Manual
further directs “[a]ctions authorized by BLM shall further the conservation of ... special status
species and shall not contribute to the need lo list any special status species under provisions of
the ESA, ...-» BLM Manual § 6840.12 (emphasis supplied). See alsc BLM Manual
§ 6840.22.C. Existing measures employed by BLM are not adequate to meet this obligation.

Finally, the proposed rule is consistent with Executive Order 13443, Facilitation of
Hunting Heritage and Wildlife Conservation, (August 16, 2007), the purpose of which is “to
direct Federal agencies that have programs and activities that have a measurable effect on public
land management, outdoor recreation, and wildiife management, including the Department of the
Interior ..., to facilitate the expansion and enhancement of hunting opportumities and the
management of game species and their habitat.” See EO 13443 reprinted at 72 Fed. Rep. 46,537
(Aug. 20, 2007). Among other things, EO 13443 requires BLM to:

« Evaluate the effect of agency actions on trends in hunting participation and, where
" appropriate to address declining trends, implement actions that expand and enhance
hunting opportunities for the public;

¢ Manage wildlife and wildlife habitats on public iands in a manner that e*{pands and

* ephapces hunting opportunities, including through the use of hunting in wildlife
management planning; and

+ Establish short and long term goals, in cooperation with State and tribal governments,
and consistent with agency missions, to foster healthy and productive pepulations of
game Species and appropriate opportunities for the public to hunt those species.



In short, the rule Petitioners propose is fully in line with executive, congressional and
administrative intent concerning the value presented to sportsmen by this iconic upland game

bird.

AT LEAST ONE BLM OFFICE ALREADY IS IMPLEMENTING
WHAT PETITIONERS PROPOSE TODAY

BLM’s Buffalo, Wyoming Field Office is preparing an amendment to the 1985 Buffalo
RMP based on new information from recent sage-grouse inventories and scientific studies. The
Buffalo Field Office has acknowledged, “Current management practices may be insufficient to
sustain Jocal sage-gronse populations.” See Fact Sheet, Greater Sage-Grouse Buffalo Field
Office RMP Amendment (May 28, 2008). Indeed, the Buffalo Field Office concluded: “New
information from monitoring and studies indicate that current RMP decisions/actions may move
the species toward listing[, which] conflicts with current BLM decision 1o implement BLM’s
sensitive species policy.” Sage Grouse Plan Amendment, Land User Information Meeting (May
28, 2008, Buffalo, WY). '

| Notably, BLM has explained that uniformity of action between its offices is critical to
successful wildlife management — particularly in the context of managing sage grouse habitat at
the landscape level. BLM’s National Sage Grouse Habitat Conservation Strategy provides: -

FLPMA gave BLM the legal authority and mandate to manage and regulate the
uses on the public lands “so that their various resource values are utilized in a
combination that will best meet the present and future needs of the Amernican’

- people” (Section 103 (¢)). Consistency and coordination in identifying and
addressing threats to sage-grouse and sagebrush habitat in context of the
multitude of programs that BLM manages is required. Addressing these threats
throughout the range of the sage-grouse is critical to achieving the mandate of
FLPMA and threat reduction, mitigation, and climination to sage-prousec and
sagebrush habitats. :

Id. at 4 (emphasis supplied).

THE PROPOSED RULE IS NEEM) TO ENSURE THE GREATER SAGE GROUSE
DOES NOT BECOME THREATENED OR ENDANGERED

“Bl M-administered lands comprise in excess of 300 million acres that support
significent and diverse populations of fish and wildlife” 43 C.F.R. § 24.4(c). BLM manages
approximately half the remaining sage brush habitat in the United States. Its ability to contribute
_ or not — 1o the conservation of sage grouse is unprecedented and unparalleled. However,
informal statements about the importance of sagebrush conservation and the role of habitat
management in protecting sage grouse is not enough to prevent the sage gronse from being listed
under the ESA.

FWS is required tc determine whether the “madequacy of existing regulatory
mechanisms” warrants listing the sage-grouse, See 16 U.S.C. § 1533(a)(1)(D). When making
this determination, FWS may not rely on voluntary measures or statements of management



intent, See, e.g., Federation of Fly Fishers v. Daley, 131 F. Supp. 2d 1158 (N.D. Cal, 2000).
 Indeed, in sefting aside FWS’ refusal to list the sage grouse, the court explained the problem
presented by FWS’ initial analysis of existing regulatory mechanisms:

... [AJbout 46% of sage-grouse habitat is on BLM administered land. The
principal threat in the eastern region was energy development, and so the FWS
reviewed how the BLM was protecting sage-grouse from energy development.
The FWS concluded that it had no information on (1) how many “older” oil and
gas Jeases had stipulations that addressed sage-grouse protections; (2) how many
more-recent leases were granted exceptions, modifications, or waivers of -
stipulations pertaining to sage-grouse protections; and (3) the results of Best
Management Practices that were designed by the BLM to improve sage-grouse
habitat.

Despite these gaps of information ... [the FWS Director] never explained why the
information gap did not matter. And he never explained what had changed since
his 90-day finding, which concluded that habitat degradation and population
declines indicated that existing regulatory mechanisms, particularly at the federal
level, “may be inadequate with regard to addressing threats to the species.”

Western Watersheds, supra at 1l1 87 (emphasis supplied).

The Secretary, through BLM, has an opportunity to commit affirmatively to the
protection of Greater sdge grouse. If BLM codifies the protections afforded by Petitioners’
proposed rule, FWS will be able to take such measures into account when considering whether
additional protections under ESA are necéssary.

CONCLUSION

In light of the imperiled status of Greater sage grouse throughout the western United
States, and the unique role BLM can play in the conservation of this species, Petitioners hereby
request that the Secretary immediately commence formal rulemaking procedures to codify the
proposed rule attached hereto as Exhibit A or its substantive equivalent. The Secrctary must act
today to preserve sportsmen’s privilege to pursue this fantastic game species, A failure to act in
the face of the information presented would be inexcusable and would likely lead to listing of the
Greater sage grouse under the ESA. Such a result would be contrary to the obligations and
policies identified by Congress, the President, and the Secretary to date,
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Exhibit A



TEXT OF PROPOSED RULE

TRCP hereby proposes the following rule to be included in 43 C.F.R. Part 2090 Special
Laws and Rules: .

43 C.F.R. Subpart 2095 -- Special Wildlife Resource Values; Greater Sage Grouse

§2095.1. In recognition of the special status of Greater sage grouse, the peculiar
threats presented to that species by energy development on the public lands, and BLM s
unigue ability to promote conservation of this species, all BLM Field Offices shall
immediately review the adequacy of existing regulatory measures (e.g., stipulations and
conditions of approval) employed to protect Greater sage grouse within their
administrative boundaries and shall updaie, through a land use plan amendment, those
measures found to be inadequate. :

§2095.2. When performing the review and update required by § 20951, the
authorized officer shall employ the best scientific and commercial data qvailable, with
special deference to peer-reviewed materials, concerning the status of Greater sage
grouse and the impacts of oil and gas development on the species and its habitat.

$ 2095.3. Pending completion of the review and update reguired by § 2095.1,
authorizing. officers shall preclude surface disturbance within two miles of an active
Greater sage grouse lek in any development approval,
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January 29, 2008

M UM

TO: Tatry Cleveland and John Ernmerich
FROM: Tom Chrigtiansen and Joe Bahns

COPY TO:  Jay Lawson, Blll Rudd, Reg Rothwsll, Bob Oakleaf

SUBJECT:  Multi-State Sage-Grouse Coardination and Research-besed
Recommendations ‘ '

As asslgned by Assigtent Dlrectar Emmerich, wahavs been working with other state fish and
wildlife agencias in WAFWA Sege-Grouse Manzgement Zones 4 and 2 (MT, GO, UT, 8D, ND,
WY) in order { coordinate interpretation of recent sage-grousa research related 1o ofl and ges
davelopment, ' '

Attached foryour review, please find the fatest and final document capluring the rmulti-state
Interpretation of the recent science related to sage-grouse conservation and off and pas
devaloprment. It has been well serutinized by staff from MT, WY, CO, ND and UT and there is
consensus on the content by the participants. South Dekota wae unable o attend the initial
rmegting in Salt Lake Clty on January 8-, but they have been provided with mesting notes and

the-resulling-docirrent: ‘ - — e

ltis our recommendatlon that WGFD acknowdedge this document as the correct interpretation of
the recently published sage-prouse research and use thia informafion to updals and augment
department documents and policles. M should beusad In the forthcoming discussions with the
BLM regarding their update to their sage-grouse Instruction Memarandum. In addifion, wa
suggest that in order for this document to serve the broadest purpose for sage-grouse
conservation four additional actions are needed. Firet, the docymant should be sharad with )
Governar Freudenthal's staff. Second, we recomrnend that the Director's Office enter into
discussions with MT FWP Director Jeff Hegener to ensure consistenty in the application of these
recormmendations between our border states, and especlally with the WY and MT BLM State

- Field Offices. Third, wa recomimend the documment be submitted to WAFVUA's Sage-Grauss
Technicai Committes 82 wall a5, the WAFWA Executive Comynittes for thelr consideration and
use. Fnally, we recommend this document be Included with other meterlale sentto the USFWS
for consideratlon in their revisw of the stitus of sage-grouse and massuras in plece fo conserve
those papulations. )

We look forward o your directian on how fo proceed.

- "Conterving WHJlYs - Serving People”
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Using the Best Available Science to Coordinate Conservation Actions that
Benefit Greater Sage-Grouse Across Stites Affected by Oil. & Gas Development in

- . Management Zones I-II (Colorado, Montana, North Dakota, South Dakota, Utah,

and Wyoming)

K Backgroun.d_

Greater Sage-grouse are widely considered in scientific and public policy arenas to be a
species of significant conservation cofoern. Loss, degradation end fragmentation of
important sagebrush grassland habitats have negatively impacted sage-grouse . -
populations. Much of this Joss of habitat fomction is occurring in Sage-grouse
Management Zones (MZ) 1 and 2 (Stiver et &l 2006) in Colorado, Montans, North
Dakota, South Dakota, Utah, and Wyoming as a remilt of oil and gas development
(Connelly et al. 2004), Oil and gas development is rapidly increasing within these areas.
In response to those concems, states and provinces are in various stages of completing of

. updating management plans in order to provide for long-term sage-grouse conservation. .

Special eraphasis is beinig placed on oil and ges development as it rapidly spreads across

much of the eastern range of sage-grouse.

 The recent decision by B. Lynn Winmill, Chicf U.S. District Judge (2007), which

¥

remands the original 2005 not warrented decision back to the USFWS for

~ reconsideration, hes highlighted the need for States to co ordindte thetr application of best °
~ available science. Representatives from the state agencies with authority for managing -
- fish and wildlife from the major sage-grouse and energy producing states comprising MZ

- 1 and 2 and sage-grouse researchers who have published new findings, met on January §
- and 9, 2008 in Salt Lake City. The objectives of the meeting were to better inderstand the

application of most recent peer-reviewed science within the context of oil and gas
development and coordinate and compare implemeatation of conservation actions
utilizing that information. |

Review Process '

“The participants at this meeting re:pi'es'ented technical science and management advisors

from each of the states.. Researchers having the most recently peer reviewed and
published articles concemning sage grouse and oil and gas development were invited to
present their findings and answer questions. State agency participants agreed that the
goal was not to establish state or regional policy or to determine the management actions
that will be implemented in any or all states within MZ 1 or 2. Rather, the goal was 1o
reach agreement on the conservation concepts and strategies related to ojl and gas
development that are supported by current published peer-reviewed and unpublished
literature. Ifimplemented, these concepts and strategies Jikely will not eliminate impacts
to sage-grouse populations that result from energy development. However, when used in
combination with other conservation measures, these actions may enhance the likelihood
that sage-grouse populations will persist at levels that allow historicel uses such as
grazing and agriculture and maintain their current distribution and abundance, thereby
avoiding the need to list sage-grouse under the federal Endangered Species Act.



Each researchﬂr whas mvrted to present their Aindings and to answer guestions posed by
the states. Following this; each state provided an overview of their review of the science

. " and their resulting management actions and recommendations. The group thex

" collectively reviewed, debated and agreed on the concepts and strategies supported by -

. that science. The focus of the meeting was on five key issues: core areas, no-surface-
oceupancy zones, phased developrent, timing stipulations, well-pad densities, and
restoration. Scientific data are available to inform many other issnes related to sage-
grouse management and conservation that were notreviewed (e.g., BMPs).

Core Areas

Identification and protectioxi of core areas, sometimes also referred to as crucial areas,
will help reaintain or achieve tar.get goals for populattons mcludmg distribution ancl

abundance

Full field energy development appears to have severe negative impacts on sage-grouse
populations under current lease stipulations (Lyon aod Anderson 2003, Holloran 2005, -
Kaiser 2006, Holloran et al. 2007, Aldridge and Boyce 2007, Walker et al 2007, Doherty
et al. 2008). Much of greater sage-grouse habitaf in MZ 1 and 2 has already been leased
for oil and gas developmeént. These leases carry stipulations that have been shown to be
inadequate for protecting breeding and wintering sage-grouse populations during full
“Held development. (Flolloran 2005, Walker et. al. 2007, Doherty et al, 2008) New leases-
continue to be issued utilizing these same stpulations. To ensure long-term persistence

of populations and meet goals set by the staies fOF sage-gronse, identifying and
nnplementmg greater protection within core areas from impacts of oil and gas
developme:nt is & high priority.

Tn order to conserve core areas it is essential that they be identified and delineated. Sage-
grouse populations occux over large landscapes comprising a sezies of leks and lek
complexes with associated seasonal habitats. Therefore, core areas should capture the.

' range required by a defined population to maintain itself. This concept is consistent with
Cruciel Wildlife Habitats recently endorsed by the Western Governor's Association
(2007). Criteria that could be used to identify and map core areas inclnde, but are not
lirnited to: (1)lek densities, (2) chsplaymg miale densities, (3) sagebrush patch sizes, (4)
seasonal habitats (breeding, surumering, wintering areas), (3) seasonal hnka.ges, or(6)
a.ppropnaie buffers axound important seasonal habitats.

Research decates that oil or gas developme.nt exceeding approximately 1 well pad per
square tnile with the associated infrastructure, resuits in calculable impacts on breeding
populations, #s measured by the number of male sage-grouse attending leks (Holloran
2005, Nangle et al. 2006). Because breeding, summer, and winter habitats are essential
to populations, development within these areas should be avoi ided. If development
cannot be avoided within core areas, infrastructure should be minimized and the area
should be mana,ged in a manner that effectively conserves sagebrush habitats within that

area.



No Surface Occupancy (NSO)

' At the scale tha‘c NSOs are esmbh&hed they alone will not consarvc sage- grouse
. populations without being used in combination with core areas. The intent of NSOs is to
. ' tnaintain sage-grouse distribution and a semblance of habitat mtegnty ag'an area is -
: developed : ‘

Breedmg Habzrar Leifs

Research in Montana and Wyommg in ooal—bed methane natural gas (CBNG) apd deep~ :
well fields snggests that impacts to Ieks from energy development are discernable oufto a
oinitaum of 4 miles, and that some leks within this radius have been extirpsted as a.
direct result of energy development (Holloran 2005, Walker et al. 2007), Walker et al.
(2007) indicates that the current 0,25-mile buffer lease stipulation is insufficient to
adequately conserve breeding sage-grouse populations in areas having full CBNG
development. A 0.25-mi. buffer leaves 98% of the landscape within 2 miles open to full-
scale energy development.” In, a typical landscape in the Powder River Basin, 98% CBNG

" development within 2 miles of leks is-projected to reduce the average probability of lek
persistence from 87% to 5% (Walker et al: 2007). Only 38% of 26 leks inside of CBNG
developroent remained active comipared to 84% of 250 leks outside of development. -
_(Walker et al. 2007). Of leks that persisted, the numbers of attending males were reduced
* by approximately 50% when compared to those outside of CBNG developmem (Walker

et al. 2007).

L BTN T

The impact analyses provide.d in Walker et al. (2007) are based on 7-year dataset where
probability of lek persistence is strongly related to extent of sagebrush habitat and the
extent of energy development within 4 miles of the lek and the extent of agricultural
tillage in the surrounding landscape. The estimated probabilities of lek persistence are
only relisble for the length of the dataset, and it is not understood how other stressors
(e.g.. West Nile virus [Nangle et al. 2004], invasive weeds [Bergquist et al. 2007]) will
cumulatively impact sage-grouse over longer time periods. While increased NSO buffers
 alone are unlikely to conserve sage-grouse populations, results from Walker et al. 2007 .
suggest they will increase the likelihood of maintaining the distribution and abundance of
grouse and should increase the likelihood of successful restoration followmg energy -
develupmmt : : -

Additional information provided in Walker et al. (2007) allows managers and policy
makers to estimate trade-offs associated with allowing development within a range of
different distances from leks (Figures 1a and 1b). These probabilities will also need to be
applied over larger landscapes in future analyses to better understand projected region-
and state-wide population impacts under current and future development scenarios.
‘Walker et al. (2007) studied lek persistence from 1997-2005 in relation to coal bed
natural ges (CBNG) development in the Powder River Basin. These models are based on
projected impacts of full-field development within (2) 2 miles and (b) 4 miles of the lek.
We present results from these models (rather than deels with Impacts at sma]ler scales)



because development within 2 and 4 miles of leks are known to decrease breeding :
populations as measured by the number of displeving males (Holloran et al. 2005, Walker
.. etal 2007), and 52% and 74-80% of hens are known to nest within 2 and 4 miles of leks,
" respectively (Holloran and Anderson 2005, Colorado Greater Sape-Grouse Conservation
- . Plan Steering Commmnittee 2008). Sizes of NSO buffers required to protect breeding
- populations may be underestimated because Ieks in CBNG fields have fewer males per
lek and = time lag ocours (avg. 3-4 years) between development and when Jeks go
inactive. As ztesult, it is expected that not only will lek persistence decline, the number
of males per lek will also decline; In contrast, sizes may be overestimated where high lek
densities cause buffers from adjacent leks to overlap. Additional time is required to
‘develop models demonstrating the probabilities of 1ek persistence at well-pad densities
less than full development..
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Figure la. Estlmated probabﬂ_lty of lek persistence (dashed lines Topresent 95% CIs) in
ﬁJlly-developed coal-bed nahural gas fields within an average landscape in the Powder
River Bagin (74% sagebmsh habitat, 26% other habitats types) with different sizes of no-
surface-occupancy (NSO) buffers around leks, assnming that only CBENG within 2 miles
of the lek affects persistence. Buffer sizes of 0.25 mi., 0.5 mi., 0.6 mi., and 1.0 mi. result
in estimated lek persistence of 5%, 11%, 14%, and 30%. Lek persistence in the absence

of CBNG averages ~85%. -

! Defined ag entire area outside the NSO buffer, but within 2 wmiles, being within 350 meters of & well.
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F1g1u~e Ib Eshmated probability of lek persmtence (dashed lines represcnt 95% CIs) o
———————-——-—*ﬁe]:‘ly-developed -coal-bed-natural-gas-fields within an average landscape in the Powder
River Basin (74% sagebrush habitet, 26% other habitsts types) with different sizes of no-
surface-occupancy (NSQ) buffers around leks, assummg that only CBNG within 4 miles
of the lek affects persistence. Buffer sizes of 0.25 mi., 0.5 mi., 0.6 mi,, 1.0 mi., and 2.0
mi. result in estimated lek persistence of 4%, 5%, 6%, 10%, and 28%. Lek perslstence n
the absence of CBNG averages ~85%.

W

. Figures la and 1b prowde an illustration 6f the trade-offs between differing NSO buffers
in relation to lek persistence in developing CBNG fields. The group does not-offer a
specific NSO recommendation but provides these graphs to guide dcmsmn-makmg

Breeding Habitat - Nestmg and Early Brood-rearing

Yearling fernale greater sage-grovse avoid nesting in aress within 0.6 miles of producing
well pads (Holloran et al. 2007), and brood-rearing femeles avoid areas within 0.6 miles
: of producing wells (Aldridge and Boyce 2007). This suggests a 0.6-mile NSO ground all
) suitable nesting and brood-rearing habitats is required to minimize impacts to females .
-0 during these seasonal periods. In areas where nesting habitats have not been delineated,
- research suggests that greater sage~-grouse nests are not randomly distributed. Rather,”
they are spatially associated with lek location within 3.1 miles in Wyoming (Hollo‘ran and
Anderson 2005). However, a 4-mile buffer is needed 1o encompass 74-80% (Movynahan

2 ﬁcﬁncd 25 eptire mrea outside the NSO buffer, but within 4 miles, being within 350 metezs of a well.



2004, Hollorar and Anderson 2005, Colorado Greater Sage-Grouse Conservation. Plan
Steering Committee 2008). These suggest that all areas within at least 4-miles of a 1elc

. should be considered nesting and brood-rearing habltats in the absence of mapping. .

i . W’nrer Habitar

NSO or other protections may also need to be considefcd for crcial winter renge.

Survival of juvenile, yearling, and adult females are the three most important vital rates |
that drive population growth in greater sage-grouse (Holloran 2005, Colorado Greater
Sage-Crouse Conservation Plan Steering Committee 2008), Although overwinter
survival in sage-grouse is typically high, severe winter conditions can decrease hen

- survival (Moynsehan et 21 2006). Crucial wintering habitats can constitute 2 small part of

the overall landscape (Beck 1977, Hupp and Braun 1989). Doherty et al. (2008)
demonstrated that sage-grouse avoided otherwise suitable wintering habitats once they
have been developed for energy production, even after tiring and lek buffer stipulations
had been applied (Doherty et al. 2008). For this reason, increased levels of protection
may need to be.considered in crucial winter habitats.

Phased Development

- Populatiop-leve] impacts and avoidance associated with energy development have been

~

documented (Braun et al. 2002, Lyon and Anderson 2003, Holloran 2005, Kaiser 2006,
Holloran et al. 2007, Aldridge and Boyce 2007, Walker et al 2007, Doherty ct al. 2008).
Phased devejopment maximizes the amount of area within a lendscape that is not being

mmpacted by development 4t any one fime, 4nd can occur atmultiple spatial scales (e.g.,
phased development of separate fields in a landscape, phased development of
infrasttucture within a single unit or field, or phased development within a single lease).

. Unmtization, clustering, and geographically staggered development are all forms of phased

development. As a tool to minimize impacts to sage-grouse, developing oil and gas
resources by employmg one of these phased methods may help maintain large, functional
blocks of sage-grouse habitat.

Timing Stipulstions

© As with NSOs, at the scale that timing stipulaﬁoﬁs are'estab'lishéd, they alone will not

conserve sage-grouse populations without being used in combination with core areas.
The intent of timing stipulations is 1o help maiutain sage-grouse distribution and a
sernblance of habitat integrity as an area is developed. Timing stipulations are of lesser -
valhe at the scale of full-field development.

Breeding Habitat - Leks

Traffic during the strtting period when males are on a lek results in declines in male
attendance when road-related distarbance is within 0.8 miles (Holloran 2005). The
distance traveled by males from the lek during the breeding season has been reported in
varying ways but generally averages 0.6 miles from a lek (Colorado Grcater Sage-Grouse



Conservation Plan Steenng Committee 2008 - see Appendix B). Additionally, females
breeding on leks within 1.9 miles of natural gas development had lower nest initiation

. . rates and pested farther from the lek compared to.non-impacted individuals (Lyon and .

- Axnderson 2003), suggesting disturbance to leks influence females as weil..Local
-variations may influence the application of specific dates, ‘which are typically within a

' E mdowofMarchl andMay3l

Breeding Habita - Nestin’cr and. Early Brood-rearing

Ofce:n, timing shpulahons (periods where no activity that creates dlstu:bance are allowed)
for breeding hebitat have been applied using a radius around a lek. However, nesting and
brood-reating habitat is not uniformly distributed around the lek. Mapping of habitat
would aliow for more accurate application of this stipulation. Research on the
distribution of nests relative to leks and on the timing of nesting indicates that timing
stipulations to protect nesting hens and their habitat should be in place from March

. through June in mapped breeding habitat or (when aesting habitat has not been mapped) - -
- within 4 miles of active lek sites (Moynahan 2004, Holloran et al. 2005, Colorado

Greater Sage-Grouse Conservation Plan Steering-Comumnittes 2008)

W‘nter Hab:tat

‘Research suggests that no surface occupancy should a]so be apphed to 1mportant o
- wintering habitats (Doherty et al. 2008), but if development occurs, impacts would be

reduccd if development activities were avoided between December 1 and March 15.

Weﬁ-Pad Densities

Leks tend to remain active when Well-pad densities within 1 9 miles of leks are less then
1 pad per square mile (Holloran 2005) but leks tend to 20 mact:lve at h1gher pad densities
(Holloran 2005, Nangle et al. 2006).

Restoration

The purpose of restoration in sage-grouse habitat should be the remnoval of infrastracture
asgociated with encrgy development from the land surface and subseguent re- '
establishment of native grasses, forbs, and shrubs, including sagebrush, to promote
natural ecological function. Restoration should reestablish finctionality of seasonal -
habitats for sage-grouse. Thus & field should not be considered Testored until sagebrush-
grassland habitats have been reestablished.

Future Needs

Time did not allow for a detailed discussion of specific Rest Management Practices for
oil and gas development and restoration, seasonal habitat mapping, or future research.
These topics are 21l recognized as needing action in the immediate future.
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AFFIDAVIT OF DAVID A. ROBERTS

DAVID A. ROBERTS, being first duly swom, dsposes and states of his own koowlsdge:

1. I am a 1.5, cittren and 2 resident of Latamis County, Wyuming. 1 reside at 7126

Cotdova Drive, Cheyume, Wyaming §2009-2615. My home phone # iz (307) 637-
3848, .

2. 1 am of sufficient age (DOB: 12/19/46, = 51 112 y15.) to testify, a0d 1o the best of my

kmowlsdge, I bave no physical or peyehologicel dysfimetions that affect my mental

* capacity.

3. 1 recoived a Bachelam of Sclence degroe in Fish and Wildlifo Mansgement from Mantma

Stats University (MSU} in Bozeman, Moptacs, in Fme, 1963, 1 alao recefved a
Masters of Scitnce degree in Fish md Wildiife Management from MSU fo Juns, 1970,
The foens of my Masters ficld work was pronghom antelops range uso and food
hebits in fhe Yellowwater Trlangle of camt-central Montana. Prior ta caoming to work
for the BLM, 1 worked in temporary biclogical positions for the USDA-Forest Sarvics
and the Montana Fish and Game Deparmment. 1 also worked in a parmansut biologist
position for & consulting firm (Beological Consulting Service of Helena, Moztane) for
two+ years in eagtern Montana before hiring on with the Brreau of Lamd Management.

4. 1 am currently a wildlife biclogist (wildlife program Jeade) for the U.S. Deparmment af the

Interior-Baresy of Laod Management (BLM), Wyoming State Offico, in Chsyenne,
Wyoming. My wurk sddtess is: 5353 Yellowstone Road, P.O. Box 1528, Cheyerme,
Wyoming 82003-1828, My wark phens # isc (307) 7756099, I have been
employed in thie capacity since July 5, 1985. 1was Srst employed by the BLM in the
Miles City District, Miles City, Montans, in December, 1974, 1 gerved In 3
binlogisyecalogist positions in Miles City, thm moved to the Worland HLM Digrict
in Worlend, Wyoming, in December, 1978 (1 biclogist position), priar to moving to
Cheyenne in Tuly of 1985. I have ncady 24 years of professional, biological
sxperlence with tho BLM, mnch of it in the areas of questian.

5, 1 am aware Wyoming Andobon end Linda B. Rawling have appealed the Record of

Decision (ROD) for the Jonah 1 Field Natwral Gas Development Project
Envirommentel Impact Statement (B1S) in southwestsrn Wyaming o the Interior Board
of Lapd Appeals (IELA). 1 hava reud the appollants’ Statement Of Reasons and -
Request For Stay, and ¥ am gemerally familisr with the stated gronnds for their action.
In summery, it secms to me the appellants bave two major contentions:  1.) they
beliave the BLM has not cotnplied with Iis own land use plan decidons, snd 2.) they
believe the BLM? eags grouse protective stipulations/restrictions ou davelopment
activities on the public Jands ate too lax snd sciemifically wnsupporteble. '
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6. The purpose of this effidavil is for me to state my professionnl knowlodge, experience,
end opinion as s wildlife bloJogist routinely daaling with wildlife resource
roanagement isswes xnd pobicy, Most specificaily, 1 will address the matter of the
arigin and ust of the 14 mile suxface use restriction aromnd sape gronze breeding
grounds (varionsly termed strutting gronnds, or laks).

7. The sage grouse strotting grovnd has been recognized far many years 25 z Jey habitat
component of the species. The specite survival sirategies and hehavier have ovolved
over the eons to incerporate the stratting greund 28 the cemtral focus of the breeding
activities. For this reason, the BLM has long felt that spocial protection from habitat
loss and human distrbaneo should be provided to the leks for the welfare of the sage

Zmuse,

Several questions have sxistad for a Jong thme. What kinds of impacts result to sage
grouse as & result of varions kinds of development activities? and, What kind of
protection can be provided to sage grouse to pratect them from these othes impacts?
Neither ane of thess questions have beeny very well investigated from n scientific
sundpotat, in my opinion, aor have they been definitively resclved. Sefback dictances
and/or timing restrictions have been commonly osed to protect loks from diswrbanes,
but thair real effectivoness is largely mknown

In a review of the readily available literature, 1 havé been able to find very ligle
mference to & 1/4 mile buffer guideline for protection of asge grouse lsks from
distwbanes. The ong Ieference that I have been able to locats catoe out of an early
(diaft) sdition (circa 1965) of the sagehrush managemess guidelines. The finel
guidslines did not contain the 1f4 mils reference. In checkdag with a nonmber of other
biologists, both in Wyoming and in other neighboring states, they also ware mable to
tzll me of mny scientific onigin for the 14 mile buffer. Yet, Wyoming snd most of
the other states BLM officex 1 checiesd, have used the 1/4 mile buffer now or at ono
time or another in the past, [ have enclosad some 12sponses that shbw this,

Thomgh this was before my time, I guspect this is the way the 1/4 mile distance came

into mse:

Dusing the late 1950% and sarly 1960%, the lmd manapement agencies of the
Foderal government (especially the BLM and FS) were doing a Iot of
sagebrush amdication (vegatation contral) as  form of "range improvement”.
Most biologists at that time recognized thic practice could be gquits detrimontal
to sage grouse populatives, As a result, the Western States Seze Gronse
Committee was formed to address some of these fmpact jssnes. By the mid
1960, the committee had developed some initial sagobrosh management
guidelines. The amott of itspacts nfoxmation was small at that point,
howsver, so the initial guidelines were largely 2 guess at what would be
Appropriate protection for sage gronse. The 1/4 mile distance wea xunnally,
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though not scientifionlly, acceptod as a buffer distance from sage gronse lekz to
protect them from vegetation manipulations. Sovexal editions of the guidetines
wers cropted from their injtiation in the mid 1960 until their finad publicetion
in The Wildlife Socicty Bulletin in 1977. The 1/4 mile distance dropped out
somowhere along the way. The BLM etarted using the 1/4 mile distanes, for
lack of anything better, along with the rost of the guidelines, back in the late
1960°%. Over & pertod of time (now, 3 decades) the 1/4 mile distance just
evolved into a de facto “guidsline” or "standard” aough routine, evaryday
usags, even though there was not any real, ompirical, scicnrific evidence to
eitker support or refiste its nsage. -

The 1/4 mile actback sroumd leks has been nsed in Wyoming at loast since the lais
1970%, and maybe before. 1 do know that 2 statewide BLM standard sipulation for
sage grouss protection in ofl fields was developed and officiaily adopted in 1980-1981
(see arachments). While § haye not been sble to esmblish a scientifie basis for the 1/4
mile setback around loks, I belicve the memos comoborate that a number of people in
several offices wero conmalted, and that this guideline was at lenst seceptable, if not
entirely 100% copsensual at that time,

8. ‘While there Is very linle or no empiricsl, sejentific data out there to eithar support or
refte tha 1/4 mile no surface distutbance standard, thers does seem to be an
increasingly larger “plle” of onecdotal dsta eecurnulating to sugzest a 1/4 mile setback
may not be sdeqare, Some more recent (within the last 5-8 years) studies and
anscdotal observations would soggest that & greater distance (possibly 1/2 mile) would
be a more appropriate protective buffer around suge grousc Joks. Even thess more
recent studies, howpver, have not rally been designed to empirically ascertain an
appropriate setback dismnce. 1 personally believs it would be fuappropriate, however,
to Jeap 1o gome cther guideline/standard vntil this whole impacts situation is

" gelentifically investigated farther. ' .

FURTHER AFFIANT SAYS NOT.
Dated this 20 day of Tuly, 1998,

David A Robens

[The Remzinder of thiz Page has been Left Intentionally Blank]
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Subscribed and ewam to before me by David A. Roberts this 2& ™ day of Fuly, 199,

Witness miy hand and official seal.

Nowry Public

My Commission Bxpixes: Qo 2 4, /255

['rhé Remainder of this Page has been Left Intentionally Blank)
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United States Department of the Interior |
FISH AND WILDLIFE SERVICE |

Ecological Services
4000 Airport Parkway

Cheyenne, WyomingSZﬂql JAN 2 § 7006

Fm

In Reply Refer To: s T —
ES-61411/W.02/WY1003]1 —_— “FM-M.sfS —- :ot 555‘: E
Memorandum T
To: Mark Storzer, Field Manager, Bureau of gemgent, ?awgins Field Dffice,
Rawlins, "Wyoring : N
From: 7 Brian T. Kelly, Field Supervisor, U.S. Fish ildlife Service, W
Field Office, Cheyenne, Wyoming ‘ P

Subject: Atlantic Rim Natural Gas Project Draft Environmental Impact Statement

This is regarding the December 2005 Draft Environmental Impact Statement (DEIS), for the
proposed Atlantic Rim Natural Gas Project located in T13-20N, R89-92W, in Carbon County,
Wyoming. Anadarko Petroleum Corporation (proponent) proposes to drill 1800 coal bed natura]
gas wells and 200 deep conventional wells on 270,080 acres of combined federal, stateand
private lands. The wells are proposed at 80-acre spacing and will be developed over a 20-year

- period with an estimated life of project of 30 to 50 years. The U.S. Fish and Wildlife Service

(Service) has reviewed the DEIS and we are providing you with the following comments.
&7

General Comments

The Service has responsibility, under a number of federal laws, treaties, Executive Orders, and

- memoranda of agreement, far the conservation and management of fish and wildlife resources,

Some of these same authorities also require other federal agencies to consider, avoid, or prevent
adverse impacts to fish, wildlife, and wetland resources. We provide comments on (1)
threatened, endangered and candidate species, (2) migratory birds, (3) wetlands and riparian
areas, and (4) sensitive species.  The Service provides recornmendations for protective measures
for threatened and endangered species in accordance with the Endangered Species Act (Act) of
1973, as amended (16 U.S.C. 1531 etseq.). Protective measures for migratory birds are provided
in accordance with the Migratory Bird Treaty Act (MBTA), 16 U.S.C. 703 and the Bald and
Golden Eagle Protection Act (BGEPA), 16 U.S.C. 668. Weflands are afforded protection under
Executive Orders 11990 (wetland protection) and 11988 (floodplain management), as well as
section 404 of the Clean Water Act. Other fish and wildlife resources are considered under the
Fish and Wildlife Coordination Act, 48 Stat. 401, as amended, 16 U.S.C. 661 etseq, and the Fish
and Wildlife Act of 1956, as amended, 70 Stat. 1119, 16 U.S.C. 742a-742j,
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The DEIS states that drilling is proposed on nine Plan of Development (POD) areas. However,
six of the PODs are cusrently partially developed under an Interim Drilling Policy established by -
the Burean of Land Management (Bureau) in January 2002. The Interim Drilling Policy allowed
up to 200 exploration coal bed natural gas wells within the project area while the Environmental
Tmpact Staternent was being prepared. National Environmental Policy Act (NEPA) analysis of
this interim development was docurnented in an individual Environmental Assessment (EA) for
each POD. ‘

The Service previously reviewed the six individual EAs and provided comments to the Bureau,
expressing our concern that the cumulative effects of full field development would not be
adequately analyzed with individual EAs. We recommended that the Burean complete the EIS
before any drilling was permitted to ensure that decisions made by the Bureau considered the
consequences of the full field development; however, to date, 116 wells have been drilled under
the Interim Drilling Policy. '

During our review, the DEIS indicates that the project area's vegetation composition consists of
nearly 95 percent sagebrush species, It also states that the project may have significant effects on
sagebrush obligates such as greater sage-grouse, pyguay rabbit, Baird’s sparrow, sage thrasher,
Brewer's sparrow, and sage sparrow. The Service is concemned that the effects to habitats
important to the above species may be irreversible and no amount of mitigation can restore or
replace what is lost. As several of these species are known to be in decline from loss of habitat,
the Service recommends that the Bureau not authorize an action that may exacerbate their decline
and possibly result in listing of one ox more of these species under the Act.

Specific Comments

1. Page2-l,section2.2.1, The Proposed Action. Bullets 5 & 6: The DEIS states that initial

(short-term) disturbance will total approximately 15,800 but with reclamationthe
disturbance may be reduced by 9,500 acres for a total long term disturbance of 6,241
actes. The Service Is concerned that the long term distur *ance figures may not reflect on-
the-ground difficulties with reclamation as are discussed on page 3-48 of the DEIS
(current POD conditions). The DEIS states that several of the PODs where drilling has
taken place are experiencing hampered reciamation due 1o poor soils and poor
vegetation, ineffective seeding due to wind erosion and lack of moisture, riling and
gullying, excessive erosion due 10 inadequate road design, and ‘well pads developed too
close to drainages. Additionally, Appendix M (map 13) indicares that the soils within the

_ project area have high run off potential which may further hinder reclamation. The
Service recommends that the Bureau consider phasing in the completion of each POD
based on the reclamation success of the previous POD. The Bureau should also work
closely with the project proponent during the siting of well pads, roads and other
facilities to minimize erosion problerns.

Age 3= er Sage-erouse Pag : e Birds: Page 3-72 of the DEIS
states that there are 88 lek locations in and within two miles of the project area. It also
states that 85 percent of the project area consists of Wyoming and mountain big .
sagebrush habitat which sage-grouse are dependant on year-round. The DEIS goes on to
state that the Bureau protects sage-grouse by requiring a 0.25-mile controlled surface use
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buffer around identified leks as well as a 2-mile seasonal buffer around Ieks to protect
nesting habitat. Page 4-65 states that sage-grouse are abundant within the project area
with approximately92 percent of the area consisting of nesting habitat. The Service is
very concerned that authorization of this project, as proposed, will significantly affect the
population of greater sage-grousethat occurs in this area of Wyoming. ddverse affects
10 sage-grouse may occuy through the long-term loss of sagebrush habitat, fragmentation
of habitat, and noise associated with project activities. The Service does not support a
0.25-mile protective buffer around sage-grouse leks as a mitigation measure, nor do we
support a 2-mile buffer to protect nesting habitat, As you know, Lyon et al. (2 003) found
that disturbance can increase the distance from leks to nest sites and that the majority of
hens from disturbed leks (as may be the case here), nested greater than 2-miles from the
lek, while the majority of hens from undisturbed leks nested within 2-miles of the lek.

Additionally, recent informationfrom a doctoral dissertation on the impacts of oil and
gas development o greater sage-grouse in the Pinedale Anticline found that as
development increased, lek activity declined up to 100 percent (Holloran 2005).

Negative impacts to active leks extended 10 a distance of 5 lan from an active drilling rig.
Similarly, juvenile male recruitment to impacted leks also fell. Nesting females also
avoided areas with high well densities, although site fidelity 10 previous nesting locations
‘may result in delayedpopulation response to the habitat changes associated with

- development. While some birds were displaced by the disturbance, Holloran (2005) also

Jound that many sage-grouse discontinued breeding attempts, and others died at a higher
rate than birds from unaffected areas. His conclusions suggest that natural gas field
development coniributes to local sage-grouse extirpations. Additionally, Holloran
concluded that stipulations placed on oil and gas development in the Pinedale Anticline,
which are identical to those proposed for the Atlantic Rim development, were insufficient
to maintain sage-grouse breeding populations in natural gas fields.

The Service strongly recommends minimum protection measures as described by
Connelly et al. (2000). The Service also encourages the Bureau to use its authority and
not grant exceptions to protection measures for sage-grouse.

Finally, the Service would like 1o remind the Bureau of the 200! Memorandum of
Understanding (MOU) that the U.S. Forest Service, the Bureau, and the Service signed
on winiahe Western dssociution of Fish and Wildlife Agencies to conserve the greater
sage-grouse and its habitat. This MOU outlined the participation of Federal and State
wildlife agencies, including the Wyoming Game and Fisk Depariment, in greater sage-
grouse conservation, and these commitments should be considered in project planning in
sage-grouse habitat, '

species, Page 4-/3 | SIMMSN ;

Pane 4-89, Seqsitive Species: The pages of the DEIS listed sbove briefly discuss
sagebrush obligate songbird species and state how impacts from this project would
significantly affect pesting and foraging habitats exceeding the significance criteria as
established in the Draft Resource Management Plan for the Rawlins Field Office. The
Service is concerned that the DEIS does not discuss the Bureau's obligation 10 protect
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migratory birds under the MBTA. Although the DEIS states that the effects exceed the
established criteria threshold, it does not state what measures will be implemented to
directly protect migratory birds, especially Brewer's sparrow, sage sparrow, sage
thrasher and Baird’s sparrow, all known to occur within the project area. To avoid
further decline of sagebrush obligate songbirds we recommend that the Bureau identzfi
habitats within the project area important to migratory birds and clearly identify
measures that will be implemented to reduce the effects so that they fall below the

Bureau's significant effects criteria.

4, Page 4-77, Proposed Action: The DEIS states that blowout penstemon and Ute ladies’-
tresses would not be impacted by the project. However, the biological assessment
(Appendix G) states that the project “may affect, but is not likely to adversely affect” both
species. The Service recommends that the final EIS clarify whether these species may be
affected by the project. In the event that listed species may be affected, the Bureau should
initiate section 7 consultation under the Act and request Service concurrence their
determinations. -

g & B ITCRICT-D4RE :--g el ANC -l ny.-_-_l.-_-! n-_.-g :'IheDEIS’B
- cumulative effects analysis for the greater sage-grouse states that direct and indirect
impacts from habitat fragmentation, dust, noise and long term loss of sagebrush habitat

would be cumulatively significant leading to long-term decline in the population of Sage-
grouse. Please see commeni #2 above. The Service reminds the Bureau of their

commitment to conserve the greater sage-grouse and its habitat.

. We encourage the Burean to ensure the conservation of endangered, threatened, and candidate

species, migratory birds and sensitive species. If you have further questions regarding our
comments or your responsibilities under the Act, please contact Kathleen Erwin of my staff at the
letterhead address or phone (307)772-2374, extension 28.

References o ' s

Connelly J.W.,, M.A. Schroeder, A.R. Sands, and C.E. Braun, 2000. Guidelines to manage sage
grouse populations and their habitats. Wildlife Society Bulletin 28(4): 967 - 985.

Holloran MLJ. 2005. Greater sage-grouse (Centrocercus urophasianus) population response to
natural gas field development in western Wyoming. Ph.D. Dissertation, Unjversity of
Wyoming, Laramie, WY. 115 pp., plus appendices. :

Lyon A.G., SH. Anderson. 2003. Potential gas devclopment impacts on sage grouse nest
initiation and movement. Wildlife Society Bulletin 31(2): 486-451.

cc:  BLM, State Office, State Director, Cheyenne (B. Bennett)
 FWS, Regional Office R6, Energy Coordinator, Lakewood, Colorado (B. Dach)
WGFD, Statewide Habitat Protection Coordinator, Cheyenne (V. Stelter)
WGFD, Non-Game Coordinator, Lander (B. Oakleaf)
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5TAYE OF COLORAPRO

8ill River, Jr., Governor
DEPARTMENT OF NATLIRAL RESOURCES

DIVISION OF WILDLIFE

AM £QUAL GPRORTUNITY EMPLOYER
Mari B. Konlghi, Asting Director o
6000 Broswry. : For Witdlife-
Denver, Colomdo 80218 For Prople
Teleghene: (303) 267-1182

witdile. state.co,us

October 24, 2007

Ms, Sally Wisely
State Tliractor
Colorado State Office
1.8. Departtent of Interiar, Bureau of Land Management
2850 Youngfield Street

Lakewood, CO 80215

Re: November Lease Sale for Oil and Gas for the State of Colorade

Dear Sally,

The Colorsde Divisicn of Wildlife (CDOW) would like to express our sincerc appreciation 0 the
Colorade Sate Office of the Bureau of Land Management (BLM) for meeting with CDOW and
Department of Natural Resources s1aff on Qctober 17, 2007. We feel that this meeting was highly
productive and we appreciate your atention to our concerns. Thank you st well for the productive
follow up catrversation with Roxanne Falise on October 24, 2007, Our understanding based on those
discussions is that BLM will defer the Jeasing of parcels in North Park thet occur in greater sage-grolise
core arcas weet of State Highway 125, This area encompasses & majority of the greater sage-grouse core
areas that we discussed as belng & high pronity for sage-grovee during the mesting on October 17, 2007.
We also undersiand that the rermaining leage pareels in greater sage-grousc cors arsas will have leass
notiees anachad that advise Jeage buvers of the possibility that ndditional conditions of appraval may bz

atmnched following Resource Manegement Plan (RMP) revision. :

We also understand that BLM will defer the leasing of the large blork of parcels loested north of U.S.
Highwny 40 and west of State Highwey 125, This area contains greater sage-grouse habitat and is
imyportant to wintering and migrating biy game. We appreciate vour atiention o the concemns that weee
raised with regard to this ares, and we recommend that BLM attach lease notices to the ron-doferred

lenges in this area ax wall,

Wo fze! that our meeting on October 17 wre very successful and hope to be able to continue o work
with Field Office and State Office staff to resolve concems. There is no substinte for a close working
relationship between our agencies. We appreciate your attention to these concerns and your flaxibility
and willingness to work with the State of Colorado on these ismues. There are additional wildlife issues
with the November Jease sale parcels that we did not have the opportunity to discuss in dewil during the

DEFARTMENT OF NATURAL AESCURCES, Hamia D. Sherman, Executve Ditactor
WILOLIFE COMMISSION. Tom Burke, Chatr « Cigire TN eal, Vics Chak » Roban Bray, Sscrstary
Membare, Denres Bunchior « Brad Coort: s efirey Crawtord » Tym Glenn « Roy Mebnally = Rienard Ray
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Ortober 17, 2007 meeting. The remainder of this letter addresses additional concerns that we would kike
to bring 1o your anenton. '
CDOW s coneemed that most of the RMPs which define land munagement prescriptions for arsas
covered by this lease sale axe one or more decades old and exe all undergoing revision, Some of the
_ RMP revisions were initiated becanse the reasonable foreseeable development scenario for oil apd gas
development (RFD) has been o is nearly being exceeded. CDOW believes that significant new
information has devcloped sinee 2005 which provides information on impacts of of] and gpe
devalopment an wildiife. Incrrased levels of development have been shown 1o have much greater

impact on wildlife than previously thoughi. Many of the proposed lense parcels are Jocated in impartant

wildljfe habitsts, whers {mpacts are exponding and cumulative, challenging land managers 1o find new

ways to conserve wildlifs! The current RMPs do not fully analvze the effecte of oil and ges dovelopment

on wildlife. Our recornmendation js that BLM defer leasing until the RMPs have been reviscd which
will likely result in modemization of the tand managemem prescriptions. At minimum, new leases
shoold have legse notlees alerting the lesses of potentiel changes resulting from RMP revision.

RMP Revision Smtus:

» Almost all of the propased leases are within BLM Field Offices that are either in the process of
re-wricing their RMPs or rhat are abour to begin the process. Stipulations applied to leases in
the Novem ber sale wonld be Limited to those from the existing RIVIP or the statewido ofl and

gas Enviroamental Imapact Statoment (E15). -

o All of the RMP/EISs in question ere very dated, Little Snake RMP 1989, Knemmling
' RMP 1984, White Rlver RMP 1997, San Juar/Sen Migusl RMP 1985, and Uncompabgre
Basin RMP 1989, Al of these field offices sre opemting under the starewids oil aad gos
leasing EIS dmed 1991, - ‘
BLM bes alrcady held that each of the RMPs scheduled for review is inadequate in some
fashien, in several cases beeause the oil and gas RED substantially underestimates the
amount and/or intensity of development. . :
Nane of the RMP/EISs bave sdequately quantified cumuladve impacts of development,
gither within 2 single extmctive technique (¢.g. deep netural gas) or between industries
(e.g. nanuxal gas and coal bed methane in North Pack, namral gas and uranium in Middle
Park and ssuthwester Colorade, natural gae and con) or conl bed methane in Little
Snake). o
o Oil and gas development on these propescd leases iri North Park. and potensially Midsdle.
Park, will likely include defiling for coal-bed methane (CBM). CBM can create high well
densitias, which may lead 1o measurably different impacts than waditional natural gas

development.

Novembot Lease Sale Concerns:

Leasing these areas under the provisions of outdated pianning documents ignores the body of
scientific literature that bas besn accumulated in recene vears and precluden the applicstion of
adaptive management strategies in oil and gas development arems, ] ‘

'The proposed lease blocks are concentrated in some of the most important remaining unleascd
wildlife habitsts. Afferted wildlife species include three Federally listed big river fishes and

-



several sensitive species/species of special concern for BLM/CDOW. Some of these species
fave been recently petitioned and are cither in court or likely to be repetitioned for federal
protection under the Endangered Speeies Act (ESA). Many of theae lease arcas also provide
important habltats for big game. The protection of Jarge blacks of hinbitas for big geme will alse
protect a variety of other wildlife species.

BLM’s proposal to lease these areas, based on inadequate anelysis of development potential and
wildlifs impacts, puts CDOW in a difficult position with respeet to the staratory obligation to
sustain wildlife species and wildlif habitats.

For gpecies such =s greater sage-grouse, Gunnison sage-gronss and Gunmison's prairie dog,
additional leasing of importanc hobitate will meke defending ngainst future ESA listing petitions
mare difficolt and may ultimatgly contribute 1o ESA listing and Federal protectien for these

species.
Impacts to 'Wildlife:

s BLM mnintains that the opporttnity to sdd sufficient waldlife protections remains once icases are
{ssved. CDOW’s experience has been thar conditions of approval placed on Jeascs aficr they e
issuad can be nadequate 1o protact wildlife habitsts from the effects of oil and gas development
It is amticipated that wildlife protection measures will be substantially expanded when these RMP
documents arz revised and records of decision ere approved, ‘ .

Species Speeific Concerns:

Creater Sage-Grouse/Gunpison Sage:Grouse: : _
Both speeies aro considerad sansitive spacies by BLM and species of special concern by CDOW. Both

have been petitioned for listing under the ESA in recent years, U.S, Fish and Wildlife Service (USFWS)
listing decisions for greater and Cunnison sege-grouse have been or are 51l in court. Additonal
petitions are expected in the future. Neither greatar nor Gunnisan sage-grouse became a major
conservation iaste until spproximately 1995-—well afier almost ll of the RMP/EIS documents
governing this (ease sale WeTe WTitIen. BLM pardcipated in the development of and is a signatory to the
Gunnison sage-grouse rangewide consecvation plon, camplrted in 2005, The statewide preater sage-
grouse plan is in final draft preparation for signature. Both plans eall for mXpansion of current sege-
grouse protections (e.g., 0.6 mile no surface oecupancy (NSO) around Jeks, expansion of nosting habimt

timing Jimdtations 10 4-mile radii).

All of the recent studies on the effects of oil and gas development oni greater sage-grousc in Wyoming
end Monuana (Braun. &t al, 2002, Lyoas and Andersan 2003, Helloran 2003, Naugle et al, 2006 (two
reports), Kaiser 2006, Walker et al, 2007, Dohery st 2l. ip prees) demonstrate that impacts on greater
gage-grouse substantislly exceed previous thinking. Several studies go on to Flale that existing
stipulations to protect sage-grause (thase that would be atiached to these proposed leases under the
existing auidated RMPs) are insdequate to preveit substantial deciines in affected greater sage-grouse
populations. Gunnison sage-grouse can be expected to react similarly w oil and gas development. Thess
studies are all more recent than any of the curent BLM RMP/EIS documents.

This significant and substantial information was not available for the NEPA analysis on any of the
extisting RMPs and demonstrates much higher risk of impact thsn was previously thought. Thersfars,

-
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the original NEPA analyses are not adeguate to support these [ease proposals. CDOW analyzed and
developed greater SBZE-EFOUSE COME Arcas (that aren encompassing 50% of the breeding males in each
population) and proposed nsing these areas a5 temporary refiages 1 mainain sage-grouse populations
while oil and gas development procccdcd in Jess impaonant adiacent babitats (COOW 2006). Ata
minimum, these core arcas represent thie most important habitats for gmsler sege-grouse in cach

population in Colomdo.

Most of the leases offered in the Little Snake Ficld Office are jocated within greater snge-grouse
overall mnge. CDOW recontly recommended ther greater sage-grouse core areas not be [eased in
the Little Snake Field Offies, that of] and pas developroent in core areas be beld to a restrictive
surface disturbance cap (1% sutface disturbance), and that Jek protection (NSO) expand to 0.6
mile in the new RMP, Several of the proposed Jeases in Little Snake are located within sage-
grouse core areas end would preclode the application of these existing recommendations.
Propased leascs iri North Park are concentrated within occupied groater sage-grouse habitat,
including core aress, production areas, and winter range, Narth Pork ia the second largest greater
sbge-grouse papulation tn Colorade.
o Most of the leases offered in North Park are within preater sage-grouse overall range.
© Mary lease parcels are ldcated within core aress and the vast majority is locatcd within 4
miles of a lek site. Lease deferrals in greater sage-grouss coro ancae west of Highway 125
will substantially, but not compietely, addrese thig coseern. -~
Leks potentially affscted by developmeni contain more than one-third of the 910 mnle
greater sage-grouss counted in North Park in 2007.
Many of the lessaes are alan Incated in greater sage-grousc winter range. Given the
climate and tapography of North Patk, winter ranges are particularly inipostant.
Only B0 actes of the proposed leases in Middle Park are Jocated within core areas, but several
overlay a significant portion of the Parshall Divide occupied by greater sage-grouse.
a This RrT2 Supparts important preater sage-grouse habitat and serves ps p Jinknge between
the cors areag in westarn Grand County and the peripheral populuuon around Oranby,
o Some of the proposed leases are seversd minerals underlying peivate lande where CDOW
is atteropting 1o proteet greater sago-grouse babitat with conservation eassments. Minezl
development will largely nullify the benefits of easements for greater sage-grouse. .
Proposed leasss in the San Juan/San Miguel RMP area containg several parcels within occupied
Gunnison sage-grouse habirar, including arcas eiassified as nesnng or prodnction areas and
winter tange.
While we note end appremnm the'removal of many of the propcsed jeeses within Gunnison sage-
grouse occupied habitat from this leasc sale, numernus lenses remain long the boundary of
occupied habitar. Additional Jeasés are located between patohes of pccupicd babitar, The
Wyoming greater sage-grouse research demonsmates that impaots of oil and gos development can
extend a mile or more out from the devejopment, These peripherz] leases will have impacts into
occupied Gunnison sage-grouss range and could preciude efforts 1o reconnect patches of
occupied habitat. .
Development of threto leases in intpostant preater sage-grouse and Gunoison ange-grouse habitat
will materiaily harm CDOW's shility to defend against listing petitions and moves the species

substantially closer 1o & successfitl listmg ection.

[}
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Columbian Sharp-tailed Grouse:
Columbian gharp-tailed grouse in Coloredo are localed only in Routt, eastern Mofiat, and norihemn Rio

Blanco counties, The speries has twice been petitioned for federal protection under the ESA.
Additional listing petitions ere likely. The Columbian sharp-tailed gronse consarvation plan Is currently
being pdatad to develop surtegies to reduce impacts ffom upexpected levels of oil and gas

development.

« Muost of the large Jease block in the Little Snake Ficld Office is located in occupied Columbian

sharp-1ailed grouse habitat.
The lesse block includes three Jek sites and affects nesting habitat for & number of adjacent 1eks.

Big Game: ’ ‘
Many of the proposed leases are located within mule deer, elk and‘or pronghorn antelope winter range

and migratory corridors, particularly sensitivs habitats for thess economically and recrestionally
jmpormant species, Devolopment impacts io migratery corridors have magnified effects beyond the local
arca due 10 use by migrating animals from considerable distauces awsy. As has been demonstrated in
the Pincdale Anticline field, development in migratory corridors can affect an entire herd wit. Hall
Sewyrr reports displacement of as much as 40% of the wintering deer herd due 1o 0il and gas

.gevelopment in the Pinedals Amicline field.

The large Jease block located west of Hamilton in the Linie Snake Fieid Office is located
‘caincident with & mejor mule deer and elk migratory route between the upper Williems Fork
drainage and the Piceance Besin. A significant portion of the pigrating deer and ok in the
largest deer apd e]k unita in Colorado use this migratory psth throngh the Williarns Fock canyon
and across Isles and Duffy mountains. The northern portions of thiz lease area alse provide
iruportant mule deer and elk winter range for large numbers of enimalz.

The Middle Park lease biock (both north and south of Highway 40) also stands 1o block a narrow,
heavily traveled migratory route for mule deer, clk and sntelope moving from high elevation
summer ranges in eastern Grand County 10 winter ranges in western Grand County, This
movement is topographizally consmained into the area where the leases are offered. This concem
wil) be largely addressed by defetral of leases north of Highway 40 and west of Highway 125,
North Park leases substantially overlay big game severe winter rangex and winter concentmtion
arcas. Ag noted above for greater sage-grouse, winter ranges are particularly imparmact in North
Park, Lease defermals in grester sage-grouse core areas west of Highway 125 will substantielly,
but net completely, address this concem, due 1o overlap with imporant big pame winter Tanges.

" San Juan/San Migusl leases encompass largs acreages of stvert wipter range and winter
copcentration areas for mule deer and elk, a5 well as substential elk production (calving) areas

and migration corridors,
Development of scveral of the offered lease blocks will also affect bighomn rheep populatiops in
Nerth Park and in the Dolores River Canyon. Rocky Mountain and descrt bighom sheep accupy
smal) ranges with litnited options 1o zeek habitar elsewhere if disurbed, Desert bighom sheep
ranges are panticularly constrained. Bigharn sheep bave been demonstrated to be highly sensitive

1o construction disturbance (e.g. Watertor, Canyon/Strontia Springs Dem).
o Significant acrsage of desert bighorn mnge in Doloros Canyon is proposed for leasing,
including winter concentration and lambing areas. Dolores River shecp ate s BLM
species of concern and are particularly sensitive 1o disturbance due to their limited

. distribution.



o Two sections in North Park overlay a proposed bighom sheep winter range bum
weaument planned 1o help susiain a recently re-cstablished bighorn sheep papulation,

Gunnison’s FPrairie Dog and Allied Species:
Quanisan’s prairic dog hag been petitioned for federa] protection under the ESA. The USFWS is

eurrently conducting 2 court mandated 12-month finding on the petition, due in February of

2008.
Lensing m large area of Gunnison's prairie dog habitar while the petidon review ia aoderway may

affect the outcome of the review. : .
Leasing under antiguated stipulations could preclude application of neeessary conservation

actions to avoid lining. '

Colorado Plkeminnow, Razorback Sacker, Humpback Chub, Bomytail Chub: _

: The Yempa River downstream of the Coloredo Stata Highway 354 Bridge is Federally listed
critical habitat for the Federally endangered, state threatened Calorado pikeminnow
Prychochellus luctux. The formal listing criteria for pikemninnow critical habitat includes the rver
and its 100 ysax floodplain from the Colerado State Highway 394 bridge downstream to the
conflueaee with the Green River. -

The Yampa River and its 100-yenr flood plain from the mouth of Cross Mountain Croyon
downstream 1o the confluence with the Green River iz Faderally listed critical habitat for the
Federally endangered, state endangered razorback sucker Xyrauchen texanus,

The Yampa River from the boundary of Dinosaur National Monumont dowastresm to the
confluence with the Groen River is Fedarmlly listed critical habitat for the Federally endangored,
state threataned humpback ctmb Gile cypha.

The Yampa River from the boundary of Dinosaur National Monument downstream 19 the
confluenee with the Green River i Foderally listed critical habitat for the Federally endangerad,
smte endangered bonytail chub Gilz elegans.

The Yampa River is extremely important to the recovery of these Federally and State listed fzh.
Tha Smate of Coloredo has invested heavily 10 edsure the suitability of the Yampa River for this
putpoee. The CDOW is concerned that the eumulative impacis of encigy development and
extmetion from the propesed November 2007 jense sale and similar projocts in the Picennes
Basin will hzve a deleterious impact on our ability to make significant progress in the recovery
Jaad evendual delisting of these specios across tho Western Slope,

Surfhce dizturbanee of soils by cccupancy and developmen can rexult in the addition of
significant quantities of sediment to the river during times of critical fish acttvity.

Accidental release of condensate, drilling fluid or other contaminants to the river wonlid likely
cause significant fish mortaliy. :

An 800 meter protective buffer (cach side of the river ffom the river center line) would
significantly reduce the potential threat to the survival of these fish from human actvities as long
as ongite methods to prevent the excursion of spiiled materials into the buffer zone are vsed
effectively. Many of the proposed lease blocks cross the ‘Yampa River which could rasult in an
inczcase of unimproved low water fver crassings, :



-

Chernical spills have already occurred al river access points within eritica] habitat on the Yampz
River which have required significent effon by sate and Jocel agencies 10 remediate. Additions!
fiver access points will complicate deterrence and enforcement effors.

Late summet water levels in the Yempa River already approsch eritically low flows for the
maintenance of fish species. Additional water depletion for drilling activities will further

compromigoe fish health and survival,

Roundtail Chub, Blnehead Sucker, and Flannelmouth Sucker:

Celorado River Cutthroat Trout:
s The Colorado River Cughrost Trout (CRC

The roundtail chub, bluehead sucker and flapneimouth sucker are founa in the Yamps and
Dolores rivers and are Colarado species of special concern, They ars also BLM-designated
sensitlve species. :
CDOW and BLM are signstories 1o the Rangewide Cansurvation Agreement for Roundiail Chub,
Blughead Suckar, and Flannelmourh Sucker (Utah Deparment of Natural Resources Division of
Wildlifa Regources, Publication Number 06-18, 2006).

Saveral lease blocks in Moffat County encompass pertions of the Yampa River jmportant to the
majntenance of thexe three species. Degradation of the Yampe River's water quality, quentity,
and abijity 1o support natwally reproducing netive fish will have severe conseqnences for the

 listing stotus of these spaties.

Several lease blocks in Montrose and San Miguel Counties cnoormpass portions of the Dolores
River Canyoa and arens adjocent 10 the Dolotes River, The rounduai] chub, bluchead sucker, and
fjanneimenth sacker in te Dolores River are declining and are particularly sensitive to water
depletions in the Dolores River Basin. Develapment of the parcels in the November 2007 jenze
sale may affect thege species if the water necessary for oil and gas drilling and produstion
operations is obtained from the Dalores River or ita wibutaries, The impacts to these species from
oll and gas development operations may be additive 10 the impacts resulting from mining refated
depletions on the existing uranjwn fcases in the area. Reduetiona in water guality would also

affeet these species.

Leasing parcels ndjacent 1o the Yampa «nd Dolores rivers is rontrary to this agreemet, which

cnlls for jmplementing conservation actions to protect and enhanee these species and their
babitats, and for significantly redncing end/or =liminating threats o the persistence of these
specics thet: 1) may wenznt or maintain their listing as 2 sensitive speries by state and foderal
agencies, and 2) may warrant fneir listing as a threatened or endangered species under the ESA.

T is & Colorado Species of Special Concern. CDOW
and BLM arz signatorics 1o the Conservarion agreement for the Coloradoe River culthroat trout in
the sictes of Colorado, Uiah, and Wyoming {CRCT Conservetion Team 2006). ’
Designatcd Cunhroat Trow Habirat Areas are officially designated watersheds containing core
conservation and conservation populations of cumibroat trout. Lists of Designated Cutthroat Trout
Hahbjtat areas arc mainwned within CDOW Chapter 0 regulations. .
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Lesse pareels in the Hot Sulphur Springs/Granby area overlap Designated Cutthroat Trowmt
Habitat areas. Kinney Creek and Antelope Creek contain core conservation populations of
Colorade River cunhroat wout, The Designatad Cunthroat Trout habitar aress for these waters are
overlapped by proposcd November 2007 BLM Jease parcels. Lease deferral north of U.S,
Highway 40 and west of Highway 125 partially addresses this concern.

Lease blocks near Telluride contain Elk Creek, 8 uibutary to the Sen Migual River that is hebitat
for the Colorado River Cunthroat Trout. Elk Cresk is contained W1Lh.m a Designated Cutthroat
Trout Habitat ares.

Leasing of blocks thar overlap Desi gmtcd Cutthroat Trout Habitat areas is contrary o l.hc
conservation agresmant, which cslls for implementing conservation measures and ¢liminating or
reducmg threats vo this spacies that mipht contribute to listing undt:r the ESA.

Wad and Sceuic River Suitabiliry
The Little Snake Draft RMP prefirred allernative oalls for sections of the Yampa River affected

by November 2007 lease parcels 10 be considered and managed as suitable for recreational and
scenic elassifieations, Development in these [ease blocks nuu.id hamper the ability of those river

reaches to maintain this suitability,
Partions of the Dolores River are considered suisable for designation under the Wild and Beenic

Rivars At Development of leases in these partions could hamper the ability of thase river
reethes to maintain this suftability,

In summery, the leases proposed in the Noverber lease sale are extensive and are focused in crucial
wildlife habitats that are currently undergoing planning decuroent revision. Significant and substantia]
new information on the quantity and intensity of development and the impacts of development on
wildlife has been recently developad. This informarion was not available during the NEPA analysis in
the exdsting plans, CDOW believes this combination of factors mnkcs it prudemt for the BLM to

withdraw lease parcels until RMP revicions arc complete.

We appreciate your staff taking the time to meer with represcnmtives from DNR and CDOW on Ogiober
17,2007 and sppeeciate your willingness 1o consider these additional issues. We understand the
constraints your agency is under and the challenge of muliple use management of public lands, Thank
you for yous time and consideration of these comments with respect to the State of Colorade November

2007 oil and gas lease salc.

Sincerely,

Ron D. Velarde

Northwest Regional Manager
Colarade Division of Wildlife
711 Indepandent Ave.

Grand Juncrion, CQ RI150%





