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Date: May 19, 2008

To: Bob Bennett, Wyoming State Director
Bureau of Land Management
Wyoming State Office

5353 Yellowstone Road
Cheyenne, WY 82009-1828
(307) 775-6001

FAX: (307) 775-6203

From: Steven R. Belinda
Theodore Roosevelt Conservation Partnership
PO Box 295
30 North Shoshone Trail
Boulder, WY 82923
307-231-3128
307-537-3135 fax
sbelinda@trep.org

Subject: June 3, 2008 Lease Sale Protest

Attached is the Theodore Roosevelt Conservation Partnership’s June 3, 2008 Lease Sale Protest
with Exhibits. This fax constitutes a legal and acceptable protest filed at least 15 days prior to
the lease sale.

36 pp including cover



U5/1Y9/72008 1210V IAA

May 19, 2008

Bob Bennett, Wyoming State Director
Bureau of Land Managemcnt
Wyoming State Office

5353 Yellowstone Road

Cheyenne, WY 82009-1828

(307) 775-6001

FAX: (307) 775-6203

OIL AND GAS LEASE SALE PROTEST |
(Filed Pursuant to 43 C.F.R. §§ 4.450-2 and 3120.1-3)

June 3, 2008 Leasc Sale (State of Wyoming)

The Theodore Roosevelt Conservation Partnership (“TRCP”) hereby protests the
inclusion of certain parcels in the above referenced lease sale as advertised by the Burcau of
Land Management (“BLM”) on April 18, 2008. TRCP requests the following parcels be
withdrawn from sale because they: 1) Contain designated big game crucial winter range or
migration routes; or 2) contain vital habitat for Greater sage grouse:

WY-0806-004, WY-0806-005, WY-0806-021, WY-0806-025, WY-0806-031, WY-0806-032,
WY-0806-033, WY-0806-034, WY-0806-035, WY-0806-037, WY-0806-039, WY-0806-040,
WY-0806-041, WY-0806-042, WY-0806-043, WY-0806-044, WY-0806-045, WY-0806-046,
WY-0806-047, WY-0806-048, WY-0806-049, WY-0806-050, WY-0806-051, WY-0806-052,-
WY-0806-053, WY-0806-054, WY-0806-055, WY-0806-056, WY-0806-057, WY-0806-058,
WY-0806-059, WY-0806-060, WY-0806-061, WY-0806-062, WY-0806-063, WY-0806-064,
WY-0806-065, WY-0806-066, WY-0806-067, WY-0806-068, WY-0806-069, WY-0806-070,
WY-0806-071, WY-0806-073, WY-0806-074, WY-0806-075, WY-0806-076, WY-0806-077,
WY-0806-078, WY-0806-079, WY-0806-080, WY-0806-081, WY-0806-082, WY-0806-083,
WY-0806-084, WY-0806-085, WY-0806-086, WY-0806-087, WY-0806-090, WY-0806-091,
WY-0806-092, WY-0806-093, WY-0806-094, WY-0806-095 WY-0806-096, WY-0806-097,
WY-0806-098, WY-0806-099, WY-0806-100, WY-0806-102, WY-0806-103, WY-0806-104,
WY-0806-105, WY-0806-106, WY-0806-107, WY-0806-108, WY-0806-109, WY-0806-110,
WY-0806-111, WY-0806-112, WY-0806-113, WY-0806-114, WY-0806-1 18, WY-0806-119,
WY-0806-120, WY-0806-121, WY-0806-122, WY-0806-123, WY-0806-125, WY-0806-126,.
WY-0806-127, WY-0806-129, WY-0806-130, WY-0806-131, WY-0806-132, WY-0806-133,.
WY-0806-134, WY-0806-135, WY-0806-136, WY-0806-137, WY-0806-138, WY-0806-139,
WY-0806-140, WY-0806-153, WY-0806-154, WY-0806-155, WY-0806-1 57, WY-0806-158,
WY-0806-159, WY-0806-160, WY-0806-167, WY-0806-169, WY-0806-1 70, WY-0806-173,
WY-0806-174, WY-0806-175, WY-0806-177, WY-0806-181, WY-0806-1 82, WY-0806-184,
WY-0806-185, WY-0806-186, WY-0806-187, WY-0806-188, WY-0806-190, WY-0806-194, .
WY-0806-195, WY-0806-198, WY-0806-199, WY-0806-200, WY-0806-201, WY-0806-202,
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WY-0806-203, WY-0806-204, WY-0806-205, WY-0806-206, WY-0806-207, WY-OBOG-ZOS,
WY-0806-209, WY-0806-210, WY-0806-211, WY-0806-210, WY-0806-211, WY-0806-214

BACKGROUND ON TRCP’S INTEREST '

TRCP is a national non-profit (26 US.C. § 501(c)(3)) conservation organization
dedicated to guaranteeing cvery American a place to hunt and fish, particularly on public lands.
TRCP accomplishes its goal three ways: 1) Ensuring access to public lands, 2) ensuring
adequate funding for natural resource agencies, and 3) helping to conserve fish and wildlife
habitats. TRCP has formed, with various partners, & Fish, Wildlife, and Energy Working Group,
comprised of some of the country’s oldest and most respected hunting, fishing, and conservation
organizations. TRCP is working hard to ensure that energy development on public lands is
balanced with the needs of fish and wildlife resources, but is concerned that the rapid pace of
development is precluding BLM from managing these resources as required by the Federal Land
Policy and Management Act (“FLPMA™), 43 U.S.C. § 1701 et seq.

TRCP is especially concerned with the fate of big game and Greater sage grouse and the
recreationa}l opportunities they provide tens of thousands of sportsmen each fall in Wyoming.
Without comprehensive habitat management planning, closely coordinated with the Wyoming
Game and Fish Department (“WFGD”), leasing and development of energy resources within
crucial mule deer winter range and migration routes, or within sage grouse habitat, can have a
devastating impact on those wildlife resources and the hunting opportunities they afford.

THE IMPORTANCE OF KEY HABITATS

Crucial big game winter range and migration routes are identified by WGFD policy as
«yital” to the survival and sustainability of big game. WGFD Recommendations for
Development of Oil and Gas Resources Within Crucial and Important Wildlife Habitats
(December 6, 2004) (“WGFD Recommendations™) at 9. This means that these habitats and
features are essential to big game population survival. White et al., Effect of Density Reduction
on Overwinter Survival of Free-ranging Mule Deer Fawns, Journal of Wildlife Management
62:214-225 (1997); and Sweeney, et al., Snow Depths Influencing Winter Movements of Elk,
Journal of Mammalogy, Vol. 65, No. 3 (Aug. 1984), pp. 524-526. WGFD recommends no loss
in babitat function, meaning these habitats should retain their capability to sustain populations,
species or diversity over time. WGFD Recommendations at 9. BLM generally has identified big
- game as an important resource in its Resource Management Plans (“RMP™), recognized the
sensitive nature of winter ranges and migration routes, and subsequently has applied lease
stipulations and activity restrictions to prevent loss of these areas for these purposes.

“Sage-grouse historically inhabited much of the sagebrush-dominated ecosystems of
North America. Today, sage-grouse population abundance and extent have declined throughout
most of their historical range.” BLM National Sage-Grousc Habitat Conservation Strategy (Nov.
2004) at 6, “Large-scale modification of sagebrush habitats associated with energy development
may have important impacts on habitat use or vital rates of sagebrush-dependent wildlife
species.” Naugle et al., Sage-grouse Population Response lo Coul-bed Natural Gas Development
in the Powder River Basin: Interim Progress Report on Region-wide Lek-count Analyses (May
26, 2006). Additional information has shown the importance of winter habitat use by sage

e -
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grouse. Naugle et al, Sage-Grouse Winter Habitar Selection And Energy Development In The
Powder River Basin: Completion Report (June 24, 2006). “Knowledge that sage-grouse avoid
energy development in breeding (Naugle et al. 2006) and wintering seasons (this report) shows
that conservation strategies to date to protect the species have been largely ineffective.” Id. at 1.

LEGAL REQUIREMENTS
L THE NATIONAL ENVIRONMENTAL POLICY ACT.

The National Environmental Policy Act ("NEPA™), 42 U.S.C. §4321 ef seq., requires
federal agencies to take a “hard look” at new information or circumstances concerning the
environmental effects of a federal action even after an initial environmental analysis has been
prepared. Agencies must supplement existing environmental analyses if new circumstances
“raise[ ] significant new information relevant to environmental concerns{.]” Portland Audubon
Soc’y v. Babbitr, 998 F.2d 705, 708-709 (9th Cir. 2000). Moreover, an “agency must be alert to
new information that may alter the results of its original environmental analysis, and continue to
take a ‘hard look at the environmental effects of [its] planned action, even after a proposal has
received initial approval.”” Friends of the Clearwater v. Dombeck, 222 F.3d 552, 557 (9th Cir.
2000) quoting Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 374 (1989).

NEPA’s implementing regulations further underscore this obligation. An agency “shall
prepare supplements to either draft or final environmental impact statements if ... there are
significant new circumstances or information relevant to environmental concerns and bearing on
the proposed action or its impacts.” 40 C.F.R, §1502.9(c)(1)(ii). Even where an environmental
impact statement (“EIS”) has been previously prepared, “[i}f there remains ‘major Federal
actio[n]’ to occur, and if the new information is sufficient to show that the remaining action will
‘affec[t] the quality of the human environment’ in a significant manner or to a significant extent

not already considered, a supplemental EIS must be prepared.” Marsh v. Oregon Natural
Resources Council, 109 S.Ct. 1851, 1859 (1989).

The Council on Environmental Quality’s (“CEQ”) NEPA guidance states that “if the
proposal has not yet been implemented, EISs that are more than 5 years old should be carefully
reexamined to determine if {new circumstances or information} compel preparation of an EIS
supplement.” See 46 Fed. Reg. 18026 (1981) (Question 32). This caution was reiterated by
earlier BLM Instruction Memoranda (“IM™) Nos. 2000-034 (expired September 30, 2001} and
2001-062 (expired September 30, 2002).

A. Existing Analyses Are Not Sufficient in Light of Significant New Information
Concerning the Needs of Big Game and Sage Grouse.

TRCP understands the resource management plans (“RMP”) on which BLM relies to
support the proposed leasing action are the Casper RMP (2007), Great Divide RMP (1990),
Cody RMP (1990), Grass Creck RMP (1998), Buffalo RMP (2001), Kemmerer RMP (1986),
Green River RMP (1997), and the Lander RMP (1987). As a preliminary matter, TRCP notes
the majority of these RMPs are several years {and in some cases decades) old, clearly triggering
the need for heightened scrutiny under CEQ guidance and BL.M’s earlier IM Nos. 2000-034 and
2001-062. Because no additional information has been provided, TRCP assumes BLM has
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determined that these RMPs and the NEPA analyses conducted to support their adoption decades
ago have been deemed adequate for purposes of supporting the proposed lease sale.

In summary, TRCP submits that BLM has ot evaluated fully the impact of habitat
fragmentation, loss, and other factors (both indirect and cumulative) associated with
development of the offered parcels on big game and sage grouse. BLM’s RMPs made, at best, a
determination that leasing was suitable at the planning level and deferred specific analysis to the
project level. Now, BLM - at the project level — relies on the RMPs and outdated NEPA
analysis conducted at the planning level to support leasing the offered parcels. This circular
construct avoids the “hard look” NEPA requires BLM to take when evaluating the impact of oil
and gas leasing on big game and upland bird habitats. Since BLM has determined that leasing
confers a “right” to develop the parcel and therefore a leasee may develop lands once a lease is
awarded, the action that sets into motion the development of the lease is the leasing stage —
where no specific analysis has been done.

In light of the significant new information discussed below, the agency’s decision to lease
parcels that could significantly impact crucial mulc deer winter range and migration routes and
grouse habitat without further evaluating the impacts of leasing is unsupporteble. Any
Documentation of NEPA Adequacy (“DNA”) prepared for the proposed lease sale is arbitrary,
capricious, contrary to law, and an abuse of discrction.

1. New Information on Big Game Needs.

Since the majority of the RMPs were originally developed, BLM has acquired significant
new information about oil and gas development, and important wildlife habitats like crucial
winter range and migration routes. This has led BLM to adjust, and in some instances
significantly change, winter range boundaries for mule deer and other big game species, as well
as boundaries for sage grouse breeding areas. BLM has also learned much more about the
impacts of oil and gas development on mule deer. BLM has funded and advised on specific
research to evaluate impacts on mule deer from development in winter range. The most recent
findings, including published literature, report significant impacts to mule deer use of winter
range, with 27% being attributed to energy development. Sawyer, H. et al.,, 2006 ANNUAL
REPORT. SUBLETTE MULE DEER STUDY (PHASE IT): LONG-TERM MONITORING PLAN TO ASSESS
POTENTIAL IMPACTS OF ENERGY DEVELOPMENT ON MULE DEER IN THE PINEDALE ANTICLINE
PROJECT, Cheyenne, Wyoming, USA (2006) and Sawyer, H. et al.,, 2006. WINTER HABITAT
SELECTION OF MULE DEER BEFORE AND DURING DEVELOPMENT OF A NATURAL GAS FIELD,
Journal of Wildlife Munagement 70:396-403 (2006). The mule deer research from Sublette
County, Wyoming paints a “seriously different.picture of the likely environmental consequences
of the proposed action” that has never been discussed in an environmental assessment or impact
statement. State of Wisconsin v. Weinberger, 745 F.2d 412 (Tth Cir. 1984); accord, Essex
County Preservation Ass'n v. Campbell, 536 F.2d 956 (1st Cir. 1976).

In addition, recent studies have concluded that protection of migration corridors is critical
to sustaining migratory mule deer populations in key areas. See generally Westemn Hcosystems
Technology, Final Report for the Atlantic Rim Mule Deer Study (April 2007). “Prior to 2000
[when nearly all the RMPs at issue here were adopted], conserving migration routes had not been
a top management concern for agencies” in areas where dovelopment was relatively minor. Hall
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Sawyer and Matthcw Kauffman, Identifying Mule Deer Migration Routes in the Atlantic Rim
Project Area (April 1,2008) at 1.

Finatly, through the use of radio and satellite telemetry, scientists from WGFD and other
big game researchers have been able to identify migration roules used by big game in their
seasonal movements. These materials constitute inventories and evaluations of the areas using
vastly improved techniques and methods - including compilation of comprehensive on-the-
ground data, photographs, mapping, and extensive documentation of land conditions and values
collected during extended visits, and research conducted subsequent to the BLM's RMP
development. This information was not available at the time the relevant RMPs were developed
and cannot be said to have been considered for NEPA purposes.

TRCP notes BLM Wyoming's sister offices arc rcthinking the continued viability of
existing NEPA analysis. Montana BLM recently pulled 73,000 acres from a proposed sale based
on concerns over impacts to mule deer and sage grouse. Albright G., BLM Defers Acres from
July Oil and Gas Lease Sale, Montana/Dakota BLM Newroom (19 July 2007). Similarly, Utah
BLM has acknowledged that more analysis is needed concerning the effects of oil and gas
development on wildlife before leasing certain lands in that state. Catlin, T., November
Competitive Oil and Gas Lease Sale Cancelled, Utah BLM Newsroom (28 September 2007).
These actions were consistent with Wyoming BLM’s decision to pull two parcels from its
December 2006 Oil and Gas Lease Sale based on concerns expressed by WGFD. Lewis, P,
Information Notice-Protest Filed Parcels WY-06/2-160 and WY-0612-161 Withdrawn,
Wyoming BLM Newsroom (28 November 2006). They are also consistent with Wyoming
BLM’s decision to pull 13 parcels from the November 2007 lease sale at the request of Governor
Freudenthal and the Wyoming Game and Fish Commission. Wertz, C., BLM Defers Offering 13
Parcels in Upcoming Oil and Gas Sale (30 November 2007).

Uniformity of action among BLM offices is something BLM has identified as critical in
wildlife management. BLM’s National Sage Grouse Habitat Conservation Strategy provides:

FLPMA gave BLM the legal authority and mandate to manage and regulate the
uses on the public lands “so that their various resource values are utilized in a
combination that will best meet the present and future needs of the American
people” (Section 103 (c)). Consistency and coordination in identifying and
addressing threats to sage-grouse and sagebrush habitat in context of the
multitude of programs that BLM manages is required. Addressing these threats
throughout the range of the sage-grouse is crifical to achieving the mandate of
FLPMA and threat reduction, mitigation, and elimination to sage-grouse and
sagebrush habitats.

Id at 4 (Emphasis supplied).
2. New Information on Sage Grouse Needs.

Biologists from the Western Association of Fish and Wildlife Agencies “WAFWA™)
recently presented to WGFD a memorandum entitled: Using the Best Available Science to
Coordinute Conservation Actions that Benefit Sage-Grouse Across States Affected by Oil and
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Gas Development in Management Zones I-II (Colorado, Montana, North Dakota, South Dakota,
Utah, and Wyoming) (29 January 2008) (Copy attached as Exhibit A). The memorandum states:

Full field energy development appears to have ncgative impacts on sage-grouse
populations under current lease stipulations (Lyon and Anderson 2003, Holloran
2005, Kaiser 2006, Holloran et al. 2007, Aldridge and Buyce 2007, Walker et al.
2007, Doherty et al. 2008). Much of greater sage-grouse habitat in MZ 1 and 2
bas already been leased for oil and gas development. These leascs carry
stipulations that have been shown to be inadequate for protecting breeding and
wintering sage-grouse populations during full field development. (Holloran 2005,
Walker et al. 2007, Doherty et al. 2008). New leases continue to be issued using
the same stipulations. To ensure the long term persistence of populations and
meet goals set by the states for sage-grouse, identifying and implementing greater
protection within core areas from impacts of oil and gas development is a high

priority.

Research indicates that oil and gas development exceeding approximately 1 well
pad per square mile with associated infrastructure, results in calculable impacts on
breeding populations, as measured by the number of male sage-grouse attending
leks (Holloran 2005, Naugle et al. 2006). Because breeding, summer, and winter
habitats are essential to populations, development within these areas should be
avoided.

(Emphasis supplied).

WAFWA’s critique was directed at current stipulations BLM places on oil and gas leases
(and also applies as a condition of approval on Applications for Permits to Drill and Right of
Ways). Those stipulations are not based on science, but instead on a traditional consensual
agreement from the “late 1960°s™ as stated in the attached Affidavit by BLM Biologist David A.
Roberts (July 20, 1998) in Laramie County, Wyoming. {See Exhibit B). As WAFWA comectly
notes, those stipulations have been determined to be ineffective in accomplishing their purpose.
The U.S, Fish and Wildlife Service (“FWS”) agrees. In commenting on the use of these
stipulations in the Atlantic Rim, FWS stated that it “does not support a 0.25 mile protective
buffer around sage-grouse leks as a mitigation measure, nor does [FWS] support a 2-mile
[seasonal] buffer to protect nesting habitat.” Rather, FWS “strongly recommend[] minimum
protection measures as described by Connelly et al. (2000).” See Letter from FWS to BLM
dated January 26, 2006. Those measures include precluding surface disturbance within two
miles of an active lck. Connelly et al., Guidelines to Manage Sage Grouse Population and Their
Habitats, Wildlife Society Bulletin 2000, 28(4): 967-985.

The Wyoming Sage Grouse Implementation Team’s recommendation is to protect core
population areas and is developing a state-wide strategy for the conservation of sage grouse and
their habitats (Core Population Strategy). See Exhibit C attached. This approach has been
backed by FWS. See Exhibit D attached. According to the Team a very cautious approach
should be undertaken when proposing or planning for activities within the core areas:
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“Development within Core Population Areas should occur only when it can be demonstrated that
the activity will have no negative effects on Sage-grouse, using a case-by-case localized
approach and appropriate ground-truthing.” BLM’s proposal is to deal with any impacts after
the leases have been issued and at the well permitting phase, an approach that limits the ability to
manage for the benefit of sage grousec and is contrary to the recommendations from the Core
Population Strategy. The majority of the parcels TRCP is protesting fall within these identified

“Core Population Areas”.

In addition, on December 4, 2007, the Federal District Court for the District of Idaho
rebuked the FWS for failing to consider the best available science when it refused to list greater
sage grouse as “threatened” or “endangered” under the Endangercd Species Act (“ESA™), 16
US.C. § 1531 et seq. Western Watersheds Project v. US. Forest Service __ F. Supp.2d |
2007 WL 4287476 (D. Idaho Dec. 4, 2007). The court reversed and remanded the agency’s 12-
month “not warranted” decision issued in 2005. The court explained the perilous condition of
the sage grouse and the impact suffered by its habitats to date. /d. at *1. Further, claborating on
the current state of grouse habitat according to the experts, the court noted: “Nowhere is sage-
grouse habitat described as stable. By all accounts, it is deteriorating, and that deterioration is
caused by factors that are on the increase.” Jd at *12. The court specifically focused on the
impact of oil and gas developruent on grouse habitat as identified by an independent expert team.
Id. at *5. The court noted “a singular lack of data on measures taken by the BLM (o protect the
sage grouse from energy development, the single largest risk in the eastern region.” Id. at *14.

In light of the obvious concerns expressed by the court about the state of sage grouse and
grouse habitat, as well as the acute recognition of the impact of oil and gas development on
grouse and the inadequacy of information concerning BLM efforts to mitigate the same, TRCP
contends it is simply not prudent to lease lands containing documented sage grouse habitat
pending further study of the grouse’s status and completion of agreements between the State of
Wyoming and the BLM for implementation of the Core Population Strategy or any other state-
wide conservation strategies for sage grouse and their habitats. This includes the “Core
Population Areas” identified by the Wyoming Sage Grouse Implementation Team. Tndeed, if the
species were listed and protected under the ESA, that law requires that certain “critical habitats”
also be defined. 16 U.S.C. § 1533. It is very probable that the very lands BLM now intends to
lease will be so designated. At a minimum, regardless of FWS$® obligations, the court’s findings
certainly warrant edditional NEPA review by BLM prior to leasing.

Finally, this species already is listed as a “Status 2 Species of Special Concern” in
Wyoming, which means “[plopulations are declining” and experiencing “[o]n-going significant
loss of habitat.” hltp://gf.state.wy.us/wi]dlife/nongamefSpeciesofSpccialConcem/index.asp.
Section 6840.06.D of the BLM Manual (Special Status Species Menagement) explains with
respect to “State Listed Species” that “BLM shall carry out management for the conservation of
State listed plants and animals.” (Emphasis supplied). In this context, the term “conservation”
means “the use of all methods and procedures which are necessary to improve the condition of
special status species and their habitats to a point where their special status recognition is no
longer warranted.” BLM Manual § 6840.01. The Manual further directs “[a]ctions authorized
by BLM shall further the conservation of federally listed species and other special status species
and shall not contribute to the need to list any special status species under provisions of the ESA,
or designate additional sensitive species under provisions of this policy.” BLM Manual §
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6840.12 (emphasis supplied). See also BLM Manual § 6840.22.C. As demonstrated by TRCP,
and as acknowledged by WAFWA and FWS, existing analyses are not adequate to ensure BLM
can meet this obligation. None of the protested parcels should be sold until BLM updates its
existing environmental analyses and demonstrates coordination and compliance with the State’s
goals for this scnsitive species. '

B. BLM Must Conduct the Required NEPA Analysis Before Leasing or Impos¢
“No-Surface Qccupancy” Stipulations.

CEQ regulations make clear that the discussion of alternatives is “the heart” of the NEPA
process. 40 C.F.R. §1502.14. NEPA analyses must “[r]igorously explore and objectively
evaluate all reasonable alternatives.” 40 C.F.R. §1502.14(a). Objective evaluation is no longer
possible after BLM has bound itself to a particular outcome (such as surface occupation within
sensitive areas) by failing to conduct adequate analysis before foreclosing alternatives that would
protect the environment (i.e., no leasing or No Surface Occupancy (NSO) stipulations).

An oil and gas lease conveys “the right to use so much of the lcased lands as is necessary
to explore for, drill for, mine, cxtract, remove and dispose of all the leased resource in a
leaschold.” 43 C.F.R. §3101.1-2. This right is qualified only by “[s]tipulations atiached to the
lease; restrictions deriving from specific, nondiscretionary statutes; and such reasonable
measures as may be required by the authorized officer to minimize adverse impacis to other
resource values, land uses or users not addressed in the lease stipulations at the time operations
are proposed.” 43 C.F.R. § 3101.1-2. Unless drilling would violate an existing lease stipulation
or a specific nondiscretionary legal requirement, BLM argues lease development must be
permitteld subject only to limited discretionary measures imposed by the surface-managing
agency.

Accordingly, the appropriate time to evaluate the impact of leasing on crucial winter
range or grouse habitat is before an oil and gas lease is granted. Sierra Club v. Peterson, 717
F.2d 1409, 1414-1415 (D.C. Cir. 1983) citing Mobil Oil Corp. v. F.1.C., 562 F.2d 170, 173 (2nd
Cir. 1977)). The court in Sierra Club specifically rejected the contention that leasing was a mere
paper transaction not requiring NEPA compliance. Rather, it concluded where the agency could
no longer completely preclude surface disturbance through the issuance of NSO leascs, the
“critical time” before which NEPA analysis must occur is “the point of leasing.” 717 F.2d at

! That said, BLM has broad discretion in leasing federal lands in the first instance, The Mineral
Leasing Act (“MLA”) “left the Secretary discretion to refuse to issue any lease at all on & given
tract.” Udall v. Taliman, 85 S.Ct. 792, 795 (1965) reh. den. 85 S.Ct. 1325. “The filing of an
application which has been accepted does not give any right to lease, or generate a legal interest
which reduces or restricts the discretion vested in the Secretary whether or not to issue leases for
the lands involved.” Duesing v. Udall, 350 F.2d 748, 750-51 (D.C. Cir. 1965), cert. den. 383
U.S. 912 (1966). See also Bab Marshall Alliance v. Hodel, 852 F.2d 1223, 1230 (Sth Cir. 1988)
(“[R]efusing to issuc [certain petroleum] leases ... would constitute a legitimate excrcise of the
discretion granted to the Secretary of the Interior™); McDonald v. Clark, 771 F.2d 460, 463 (10th
Cir. 1985) (“While the [ML.A] gives the Secretary the authority to lease government lands under
oil and gas leases, this power is discretionary rather than mandatory™).
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1414, Thus, unless BLM is prepared to withdraw the protested parcels or incorporate NSO
stipulations into leases on the protested parcels, BL.M must analyze the impacts of subsequent
development prior to leasing. BLM cannot defer all site-specific analysis to later stages such as
submission of Applications for Permit to Drill (“APDs”) or proposals for full-field development.

In this case, BLM is attempting to defer environmental review without retaining the
authority to preclude surface disturbance. None of the environmental documents previously
prepared by BLM examines the site-specific or cumulative impacts of mineral leasing and
development on crucial big game winter range and migration routes. BLM has not analyzed the
new information cited herein, nor has it assessed what stipulations, other than timing restrictions,
might protect special surface values. See, e.g., Casper RMP at 2-25, 2-26 and supporting
Appendix 1, page 1-2, 1-3, 1-4 and supporting EIS, page 3-56 and 3-61 (2007). This violates
federal law by approving leasing absent environmental analysis as to whether NSO stipulations
should be attached to the crucial big game winter ranges and migration routes lands in efforis to
maintain the vital habitat function thesc lands provide.

BLM, at a minimum, must analyze whether or not leasing is appropriate for these parcels
given the significant resources to be affected and/or analyze whether or not NSO restrictions are
appropriate beyond what was done at the RMP level. TRCP contends the proposed parcels
carmot lawfully be sold unless NSO stipulations are considered in a site specific analysis for each
parcel and are added for all parcels within these sensitive areas, where appropriate, to maintain
the function of these habitats, However, whether BLM agrees with TRCP as to the appropriate
outcome of the analysis is not the point. BLM’s failure to perform an altematives analysis to
determine the appropriateness of such restrictions in advance of leasing is arbitrary, capricious,
and an abuse of discretion.

Indeed, in an effort to prevent further loss of crucial big game habitats and migration
corridors, the Western Governor’s Association (“WGA”) in 2007 issued a resolution calling for
better identification and cooperation to protect these important habitats for the future. See WGA
Resolution 07-01, Protecting Wildlife Migration Corridors and Crucial Wildlife Habitat in the
West. In the associated follow-up report made to the WGA from the Oil and Gas Working
Group (December 2007), problems with the cumrent leasing process and recommendations for
better management and coordination were made. Recommendation #1-D states: “Westemn
Governors should request the Secretaries of the Interior and Agriculture to assess, and implement
where appropriate, a policy of site-specific NEPA analysis before offering new federal lease
parcels in the arcas that the states deem to be wildlife corridors and crucial habitats.” (Emphasis
supplied).

IL. FEDERAL LANDS POLICY AND MANAGEMENT ACT (“FLPMA”)

FLPMA requires BLM to prepare and maintain a current inventory of all public lands and
their resources. 43 U.S.C. § 1711(a). This systematic inventory forms the basis of the land use
planning process. 43 U.S.C. § 1701(a)(2). “Thie] inventory shall be kept current so as to reflect
changes in conditions and to identify new and emerging resource and other values.” 43 U.S.C.
§ 1711(a). As noted above, BLM is relying on ouidated RMPs and corresponding inventories for
this lease sale. A decision by BLM to hold the lease sale as scheduled without taking into
account the new information cited above would be arbitrary and capricious. Compare Center for
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Biological Diversity v. Bureau of Land Management, 422 F. Supp. 2d 1115, 1167-68 (N.D. Cal.
2006) (“The Court concludes it was arbitrary and capricious to approve the RAMP with such
obviously outdated and inadequate inventories.”).

“In managing the public lands the [Secretary of Interior] shell, by regulation or otherwise,
take any action necessary to prevent unnecessary or undue degradation of the lands.” 43 U.S.C.
§1732(b). In the context of FLPMA, by using the imperative language “shall”, “Congress
[leaves] the Secretary no discretion” in how to administer the Act. NRDC v. Jamison, 815 F.
Supp. 454, 468 (D.D.C. 1992). BLM’s duty to prevent unnecessary or undue degradation
(“UUD”) under FLPMA is mandatory, and BLM must, at a minimum, demonstrate compliance
with the UUD standard. Sierra Club v. Hodel, 848 F.2d 1068 (10th Cir. 1988) (the UUD
standard provides the “law to apply” and “imposes a definite standard on the BLM.”).

In this case, BLM is required to demonstrate complisnce with the UUD standard by
showing that future impacts from development will be mitigated and thus avoid undue or
unnecessary degradation of big game crucial winter ranges and migration routes and grouse
habitat. See e.g, Kendall's Concerned Area Residents, 129 IBLA 130, 138 (“If unnecessary or
undue degradation cannot be prevented by mitigation measures, BLM is required to deny
approval of the plan.”). See also Mineral Policy Center v. Norton, 292 F. Supp. 2d 30, 40
(D.D.C. 2003) (“*FLPMA, by its plain terms, vests the Secretary of the Interior with the
authority—and indeed the obligation—to disapprove of an otherwise permissible ... operation
because the operation though necessary ... would unduly harm or degrade the public land.”).2

In this instance, BLM has a statutory obligation to demonstrate that leasing in or adjacent
to crucial big game winter ranges and migration routes and within grouse habitat will not result
in UUD, Specifically, BLM must dcmonstrate that leasing will not lead to future development
that causes UUD by trreparably damaging the habitat function of crucial big game winter ranges
and migration routes and sage prouse habitat that could lead to population decline. Existing
analysis has not satisfied BLM’s obligation to comply with the UUD standard and prevent
permanent impairment of the function of crucial winter ranges and migration routes and sage
grouse habitat of these public lands. Proceeding with leasing would be arbitrary, capricious, and
an abuse of discretion.

III. EXECUTIVE ORDER 13443: FACILITATION OF HUNTING HERITAGE AND
WILDLIFE CONSERVATION

On August 16, 2007, President Bush signed Executive Order (“E0”) 13443, the purpose
of which is “to direct Federal agencies that have programs and activities that have a measurable
effect on public land management, outdoor recreation, and wildlife management, including the
Department of the Inmterior ..., to facilitate the expansion and enhancement of hunting
opportunities and the management of game species and their habitat.” See EO 13443 reprinted at
72 Fed. Reg. 46,537 (Aug. 20, 2007). Among other things, EO 13443 requires BLM to:

2 Further, the agency is required to manage the public’s resources “without permanent
impairment of the productivity of the land and the quality of the environment...” 43 U.S.C.
§1702(c); Mineral Policy Center v. Norton, 292 F. Supp. 2d at 49,

10
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+ LEvaluate the effect of agency actions on trends in hunting participation and, where
appropriale to addrcss declining trends, implement actions that expand and enhance
hunting opportunities for the public;

* Manage wildlife and wildlife habitats on public lands in a manner that expands and
enhances hunting opportunities, including through the use of hunting in wildlife
management plauning; and

* Establish short and long term goals, in cooperation with State and tribal governments,
and consistent with agency missions, to foster healthy and productive populations of
game spectes and appropriate opportunities for the public to hunt those species.

Current RMPs, on which the proposed leasing action is based, do not account for the
duties imposed on BLM by virtue of EQ 13443, Leasing of the protested parcels will directly
adversely impact the very resources and recreational and hunting interests EO 13443 is intended
to protect. Yet, BLM bas provided no explanation of whether or how the proposed lease sale
will comply with EO 13443. While TRCP understands EO 13443 purports not to create an
independent right of judicial review, proceeding to lease the protested parcels without
consideration of the goals and objectives of EO 13443 would be arbitrary and capricious and
without observance of procedures required by EO 13443, See 5 U.S.C. § 706(2)(a) and (d).

CONCLUSION

For the reasons stated above, parcels containing disputed big game crucial winter range
and migration routes, and sage grouse habitat are inappropriate for mineral leasing and
development at this time. Existing pre-leasing analysis does not comply with NEPA, FLPMA or
other applicable law. Leasing will preclude the consideration and implementation of activities to
conscrve “core populations” of sage grouse and inhibit the already underway development of a
state-wide conservation strategy for sage grouse and their habitats, Wyoming citizens have
raised substantial concerns about impacts to big game and upland game bird resources and the
need for additional actions to protect these resources,

TRCP respectfully requests that the Wyoming State Director withdraw these disputed
parcels from the June 3, 2008 competitive lease sale. In the event BLM proceeds to offer these
parcels, all prospective bidders should be informed of the pending protest.

Respectfully submitted,

Steven R. Belinda

Theodore Roosevelt Conservation
Partnership

PO Box 295

Boulder, Wyoming 82923
307-231-3128

11




05/19/2008 12:59 FAX ARTERY)

Exhibit A

Memo to WY Game And Fish Director
“Multi-State Sage-Grouse Coordination and Research —based Recommendations™
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GOVERNOR
DAVE FREUCENTHAL

WyoMmiNG G AME AND FISH DEPARTMENT T CEEAD

COMMSBIONENS
5400 Bishop Bivd. Cheyenne, WY 82008 Sy St S et
Phore: (7) 7774000 Fc {SU7) ‘1774010 o MR
Vi st npigtatn, wy.um R Tk
- ED MHINACY

Jenuary 29, 2008

MEMORANDUM
TO: Terry Cleveland and John Ervererich
FROM: Tom Christansen and Joe Bohne

COPY TO:  Jay Lewson, BIll Rudd, Reg Rothwell, Bob Oakleaf

SUBJECT:  Multi-State Sage-Grouas Coordinafion ard Research-bassd
Recorfrrendatlons

As assigned by Assistant Dlrector Ememerich, we have besn working with other state fish and
wildlife agencies in WAFWA Sage-Grouse Mansgement Zones 1 and 2 (MT, CO UT, 8D, ND,
WY) In order to coordinate interpretation of racant sage-grouse research reluted to ol and gas
devsiopment.

Aftached for your raview, please find the Iateat and final document capturing the multi-state
interpretation of the recent science relsted to sage-grouse conservation and oil and gas
davelopment. It has been well scrutinlzed by ststf from MT, WY, CO, ND and UT and there is
consensus on the content by the particlpents. South Dakota was unablg to attend the [nitlal
mesting in Salt Laks City on January 8-, but they have baen provided with meeting notes and

the-resulting-decument: . EaRab R

it 1s our recommendetion thet WGFD acknowiedge thls dacument as the correct interpretation of
the recently published sage-grouse ressarch and use this Informetion to updata and eugment
department docurents end policies. 1tshould be used In the forthicoming dlscussions with the
BLM regarding their update to thelr sage-grouse Instruction Memorandum. In eddition, we
suggest that in order for this document 1o aerve the broedest purposs for sage-grouse
conservation four edditional actlons are neaded. Flret, the document should be ehared with
Governor Fraydenthal’s staff. Sacond, we recommend that the Direclor's Office enter into
discusslans with MT FWP Dirsctor Jeff Hagener to ensure consistancy in the application of these
recorrorendstions bstwesn our border states, and especially with the WY and MT BLM State
Fleld Officos. Third, we recommend the document be aubmitiad to WAFWA's Sage-Grouss
Technical Commities as well s the WAFWA Executive Comyriliss for thelr consideration and

: use. Finally, we recommend thle document be Included with other meterials sentto the USFWE
for consideration in their raview of tha atetus of sage-grouss and measures in place to conserve
thoso popuiations, ‘

We look forward to your direction on how to proceed.,

“Comerving Wiidllfe - Sarving Peopia”
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Using the Best Available Science to Coordinate Conservation Actions that
Benefit Greater Sage-Grouse Across States Affected by Ol & Gas Development in
Management Zones I-IT (Colorado, Montana, North Dakota, South Dukota, Utah, .

S and Wyoming) e

- Background

Greater Sage-grouse are widely considered in scientific and public policy arenas to be a
species of significant conservation concern. Loss, degradation and fragmentation of
important sagebrush grassland habitats have negatively impacted sage-grouse . -
populations. Much of this loss of habitat function is occurring in Sage-grouse
Management Zones (MZ) 1 and 2 (Stiver et al- 2006) in Coloredo, Montana, Noxth
Dakota, South Dakota, Utah, and Wyoming a3 a result of oil and gas development
(Connelly et al. 2004). Oil and gas development is rapidly incremsing within these areas.
In response to those concerns, states and provinces are in various stages of completing or

_ updating management plans in order to provide for long-term sage-grouse conservation.

Special emphasis is beifig placed on. oil and gas development as it rapidly spreads across
rch of the eastern range of sage-grouse. | . -

The recent decision by B. Lynn Winmill, Chief U.S. District Tudge (2007), which
remands the original 2005 not warranted decision back to the USFWS for

" reconsideration, has highlighted the need for States to coordinate theix application of best -

available science. Representatives from the state agencies with authority for managing

1 and 2 and sage-grouse researchers who have published new findings, met on Januvary 8
and 9, 2008 in Salt Lake City. The objectives of the meeting were to better undersiand the
application of most recent peer-reviewed science within the context of oil and gas '
development and coordinate and compare implementation of conservation actions
utilizing that information.

Review Process

The participants at this meeting represented technical science and manageméent advisors
from each of the states.. Researchers having the most recently peer reviewed and
published articles concerning sage grouse and oil and gas development were invited to
present their findings and answer questions. State agency participants agreed that the
goal was not to establish state or regional policy or to determine the management actions
that will be implemented in any or all states within MZ 1 or 2. Rather, the goal was to
reach agreement on the conservation concepts and strategies relited to oil and gas
development that are supported by current published peer-reviewed and unpublished
literature. If implemented, these concepts and strategies likely will not climinate impacts
to sage-grouse populations that result from energy development. However, when used in
combination with other conservation measures, these actions may ezhance the likelibhood
that sage-gronse populations will persist at levels that allow historical uses such as
grazing and agriculture and maintain their current distribution and abundance, thereby
avojding the need to list sage-grouse under the federal Endangered Species Act.

B vilw

fish and wildlife from the major sage-grouse and energy producing states comprising MZ
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Each researcher was invited to present their findings and to answer questions posed by
. the states. Following this; each state provided an overview of their review of the science

" and their resulting management actions and recommendations. The group then _

- collectively reviewed, debated and agreed on the concepts and strategies supported by -

. that science. The focus of the meeting was on five key issues: core areas, no-surface-
occupancy zones, phased development, timing stipulations, well-pad densities, and
restoratipn. Scientific data are available to inform many other issues related to sage-
grouse management and conservation that were not reviewed (e.g., BMPs).

Core Areas

Jdentification and protcctioh of core areaé, sometimes also referred to as crucial areas,
will help maintain or achieve target goals for populations including distribution and
abundance. . :

Full field energy development appears to have severe negative impacts on sage-grouse
populations under current lease stipulations (Lyon and Anderson 2003, Holloran 2005, - )
Kaiser 2006, Holloran et al. 2007, Aldridge and Boyce 2007, Walker et al 2007, Dokerty
et al. 2008). Much of greater sage~grouse habitat in MZ 1 and 2 has already been leased
for oil and gas development. These leases carry stipulations that have been shown to be
inadequate-for protecting breeding and wintering sage-grouse populations during full
“field development. (Holloran 2005, Walker et. al. 2007, Doherty et al. 2008) New leases-
continue to be issued utilizing these same stipulations. To ensure long-term persistence

of poplations and meet goals set by the stétes for sage-grouse, identifying and
implementing greater protection within core areas from impacts of oil and gas
development is a high priority.

In order to conserve core areas it is essential that they be identified and delineated. Sage-
grouse populations occur over large landscapes comprising 4 series of leks and lek
complexes with associated seasonal habitats. Therefore, core areas should capture the-
range required by a defined population to maintain itself. This concept is consistent with
Crucial Wildlife Habitats recently endorsed by the Western Governor's Association
(2007). Criteria that could be used to identify and map core areas include, but are not
limited to: (1) lek densities, (2) displaying male densities, (3) sagebrush patch sizes, (4)
seasonal habitats (breeding, summering, wintering areas), (5) seasonal linkages, or (6)
approprizte buffers around important seasonal habitats. :

Research indicates that oil or gas development exceeding approximately 1 well pad per
square mile with the associated infrastructure, results in calculable impacts on breeding
populations, as measured by the number of male sage-grouse attending leks (Holloran
2005, Naugle et al. 2006). Because breeding, summer, and winter hebitats are essential
to populations, development within these areas should be avoided. If development
cannot be avoided within core areas, infrastructure should be minimized and the area
should be managed in a manner that effectively conserves sagobrush habitats within that

area.
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No Surface Occupancy (NSO)

- At the scalé that NSOs are established, they alone will not conserve sage-grouse
" populations without being used in combination with core areas. The intent of NSOs is to
. maintain sage-grouse distribution and a semblance of habitat integrity as-an area is .
developed. ' |

Breeding Habitat - Leks

Research in Montana and Wyoming in coal-bed methane natural gas (CBNG) and deep-
well fields suggests that inapacts to leks from energy development are discernable outto a.
minimum of 4 miles, and that some leks within this radius have been extirpated as &.
direct result of energy development (Holloran 2005, Walker et al. 2007). Walker et al.
(2007) indicates that the current 0.25-mile buffer lease stipulation is insufficient to
adequately conserve breeding sage-grouse populations in areas having full CBNG
development. A 0.25-mi. buffer leaves 98% of the landscape within 2 miles open to full- .
scale energy development.” In a typical landscape in the Powder River Basin, 98% CBNG
development within 2 miles of leks is:projected to reduce the average probability of lek
persistence from 87% to 5% (Walker et al, 2007). Only 38% of 26 leks inside of CBNG
development remained active compared to 84% of 250 leks outside of development. -

. (Walker et al. 2007). Of leks that persisted, the numbers of attending males were reduced
by approximately 50% when compeared to those outside of CBNG development (Walker
et al. 2007).

The impact analyses provided in Walker et al. (2007) arc based on a 7-year dataset where
probability of lek persistence 1s strongly related to extent of sagebrush habitat and the
extent of energy development within 4 miles of the lek and the extent of agricultural
tillage in the surrounding landscape. The estimated probabilities of lek persistence are
only reliable for the length of the dataset, and it is not understood how other stressors
(e.g., West Nile virus {Naugle et al. 2004], invasive weeds [Bergquist et al. 2007]) will
cumulatively impact sage-grouse over longer time periods. While increased NSO buffers
alone are unlikely to conserve sage-grouse populations, results from Walker et al. 2007 .
suggest they will increase the likelihood of maintaining the distribution-and abundance of
grouse and should increase the likelihood of successful restoration following energy
development. : : Co

Additiopal information provided in Walker et al. (2007) allows managers and policy -
makers to estimate trade-offs associated with allowing developrnent within a range of
different distances from leks (Figures 1a and 1b). These probabilities will also need to be
applied over larger landscapes in future analyses to beiter understand projected region-
and state-wide population impacts under current and future development scenarios.
Walker et al. (2007) studied lek persistence from 1997-2005 in relation to coal bed
natural gas (CBNG) development in the Powder River Basin. These models are based on
projected impacts of full-field development within (2) 2 miles and (b) 4 miles of the lek.
‘We present results from these models (rather than models with impacts at smaller scales)
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because development within 2 and 4 miles of leks are known to decrease breeding :
populations as measured by the aumber of displaying males (Holloran et al. 2005, Walker
 etal. 2007), and 52% and 74-80% of hens aro known to nest within 2 and 4 miles of leks,
" respectively (Holloran and Anderson 2005, Colorado Greater Sage-Grouse Conservation
.+ Plan Steering Committee 2008). Sizes of NSO buffers required to protect breediog
. populations may be underestimated because leks in CBNG ficlds have fewer males per
lek and -2 time lag occnrs (avg. 3-4 years) between development and when leks go
inactive. As a result, it is expected that not only will lek persistence decline, the number
of males per lek will also decline. In contrast, sizes may be overestimated where high lek
densities cause buffers from adjacent leks to overlap. Additional time is required to
develop models demonstrating the probabilities of lek persistence at well-pad densities

less than full development..

Estimated lek parsistence

0.5 ‘ 1.0 15 20
NSO radius around ek (mi.)

Figure 1a. Estimated probability of lek persistence (dashed lines represent 95% Cls) in
fully-developed’ coal-bed natural gas fields within an average landscape in the Powder
River Basin (74% sagebrush habitat, 26% other habitats types) with different sizes of po-
surface-occupancy (NSO) buffers around leks, assuming that only CBNG within 2 miles
of the lek affects persistence. Buffer sizes of 0.25 mmi., 0.5 mi., 0.6 mi,, and 1.0 mi. result
in estimated lek persistence of 5%, 11%, 14%, and 30%. Lek persistence in the absence

of CBNG averages ~85%.

! Defiped 43 entire arca outside the NSO buffer, but within 2 miles, being within 350 meters of 2 well.
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Figure 1b. Estimated probability of lek persistence (dashed lines represent 95% Cls) in’
fully-developed?® coal-bed natural gas fields within an average landscape in the Powder
River Basin (74% sagebrush habitat, 26% other habitats types) with different sizes of no-
surface-occupancy (NSQ) buffers around leks, assuming that only CBNG within 4 miles
of the lak affects persistence. Buffer sizes of 0.25 mi., 0.5 mi.,-0.6 mi., 1.0 mi,, and 2.0
mi. result in estimated lek persistence of 4%, 5%, 6%, 10%, and 28%. Lek persistence in
the absence of CBNG averages ~85%. ' '

Figures 1a and 1b provide an illustration 6f the trade-offs between differing NSO buffers
in rejation 10 lek persistence in: developing CBNG fields. The group does not-offer a
specific NSO recommendation but provides these graphs to guide decision-making.

Breeding Habitat - Nesﬁng.and Early Brood-rearing

Yearling female greater sage-grouse avoid nesting in areas within 0.6 miles of producing

well pads (Holloran et al. 2007), and brood-rearing females avoid areas within 0.6 miles
R of producing wells (Aldridge and Boyce 2007). This suggests a 0.6-mile NSO around all
suitable nesting and brood-rearing habitats is required to minimize impacts to females .
during these seasonal periods. In areas where nesting habitats have not been delineated,
reseacch suggests that greater sage-grouse nests are not randomly distributed. Rather,
they are spatially associated with lek location within 3.1 miles in Wyoming (Holloran and’
Anderson 2005). However, a 4-mile buffer is needed to encompass 74-80% (Moynahan

2 Dafined as sntirs arsa ovtside the NSO buffer, but within 4 miles, being within 350 meters of a well.
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2004, Holloran and Anderson 2005, Colorado Greater Sage-Grouse Conservation Plan
Steering Committee 2008). These suggest that all areas within at least 4-miles of a Jek
. should be considered nesting and brood-rearing habitats in the absence of mapping.

* Winter Habitat

NSO or other protections may also need to be considered for crucial winter range.
Survival of juvenile, yearling, and adult females are the three most important vital rates
that drive population growth in greater sage-grouse (Holloran 2005, Colorado Greater
Sage-Grouse Conservation Plan Steering Committee 2008). Although overwinter
survival in sage-grouse is typically high, severe winter conditions can decrease hen

. survival (Moynahan et a1 2006). Crucial wintering habitats can constitute a small part of
the overall landscape (Beck 1977, Hupp and Braun 1989). Doherty et al. (2008)
demonstrated that sage-grouse avoided otherwise suitable wintering habitats once they
have been developed for energy production, even after timing and lek buffer stipnlations
had been applied (Doherty et al. 2008). For this reason, increased levels of protection
mey need to be considered in crucial winter habitats.

Phased Development

Populatiop-level impacts and avoidance associated with energy development have been
documented (Braun et al. 2002, Lyon and Anderson 2003, Holioran 2005, Kaiser 2006,
Holloran et al. 2007, Aldridge and Boyce 2007, Walker et al 2007, Doherty et al. 2008).
Phased development maximizes the amount of area within a landscape that is not being

[+

fmpacted by developuient at any orie time, and can occur at multiple spatiel scales (.g.,
phased development of separate fields in a landscape, phased development of
infrastructure within a single unit or field, or phased development within a single lease).
Unitization, clustering, and geographically staggered development are all forms of phased
development. As a too] to minimize impacts to sage-grouse, developing oil and gas
resources by employing one of these phased methods may help maintain large, functional
blocks of sage-grouse habitat.

Timing Stipulstions

* As with NSOs, at the scale that timing stipulations are established, they alone will not
conserve sage-gronse populations without being used in combination with core areas,
The intent of timing stipulations is to help maintain sage-grouse distxibution and a
semblance of habitat integrity as an area is developed. Timing stipulations are of lesser -
value at the scale of full-field development.

Breeding Habitat - Leks

Traffic during the strutting period when males are on a lek results in declines in male
attendance when road-related disturbance is within 0.8 miles (Holloran 2005). The
distance traveled by males from the lek during the breeding season bas been reported in
varying ways but generally averages 0.6 miles from a lek (Colorado Greater Sage-Grouse
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Conservation Plan Steering Committee 2008 - see Appendix B). Additionally, females
breeding on leks within 1.9 miles of natural gas development had lower nest injtiation
.. rates and nested farther from the lek compared to.non-impacted individuals (Lyon and -
* Anderson 2003), suggesting disturbance to leks influence females as well, Local
-variations may influence the application of spec:ﬁc dates, which are typically within a
- window ofMarch 1 and May 31.

Breeding Habitat - Nestmg and. Early Brood-rearing

Oﬁen, timing stipulations (periods where no activity that creates dlstmba.nce are allowed)
for breeding habitat have been applied using a radius around a lek. However, nesting and
brood-rearing habitat is not uniformly distributed around the lek. Mapping of habitat
would allow for more accurate application of this stipulation. Research on the
distribution of nests relative to leks and on the timing of nesting indicates that timing
stipulations to protect nesting hens and their habitat should be in place from March

- through June in mapped breeding habitet or (when nesting habitat has not been mapped) - -
-within 4 miles of active lek sites (Moynahan 2004, Holloran et al. 2005, Colorado
Greater Sage-Grouse Conservation Plan Steering Comumittee 2008).

Winter Habitat

Research suggests that no surface occupancy should also be apphed to mpoﬁant o
wintering habitats (Doherty et al. 2008), butif development oceurs, impacts would be

reduced if development activities were avoided between December 1 and March, 15.
Well-Pad Densities

Leks tend to remain active when well-pad densities within 1.9 miles of leks are less then
1 pad per square mile (Holloran 2005) but leks tend to go inactive at higher pad densities
(Holloran 2005, Naugle et al. 2006)

Restoration.

The purpose of restoration in sage-grouse habitat should be the removal of infrastructure
associated with energy development from the land surface and subsequent re-
establishment of native grasses, forbs, and shrubs, including sagebrush, to promote
netural ecological function. Restoration should reestablish functionality of seasonal
habitats for sage-gronse. Thus a field should not be considered restored until sagebrush-
grassland habitats have been reestablished.

Future Needs

Time did not allow for a detailed discussion of specific Best Management Practices for
oil and gas development and restoration, seasonal habitat mapping, or future research.
These topics are all recognized as needing action in the immediate future.
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Appendix 1.
. Participants (Alphabetical)

- *.Dr, Tony Apa, Colorado Division of Wildlife
- Mr. Joe Bohne, Wyoming Game and Fish Department
Mr. Tom Christiansen, Wyoming Game and Fish Department
Mr. Jeff Herbert, Montana Department of Fish, Wildlife and Parks
Mr. Bill James, Utah Division of Wildlife Resources
Mr. Rick Northrup, Montana Department of Fish, Wildlife and Parks
Mr. Dave Olsen, Utah Division of Wildlife Resources
Mr. Aaron Robinson, North Dakota Geme and Fish
Ms. Pam Schonar, Colorado Division of Wildlife
Mr. T.O. Smith, Montana Department of Fish, Wildlife and Parks
Mr, Brett Walker, Colorado Division of Wildlife ‘

TInvited Guests

Dr. Matt Holloran, Wyoming Wildlife Consultants, LLC
Dr. David Naugle, University of Montana ‘
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Affidavit of David A. Roberts



AFFIDAVIT OF DAVID A. ROBERTS

DAVID A. ROBERTS, being first duly swom, depoges and states of his own lmowledgs:

1. Tem a U.§. citizen and o resident of Larmie County, Wyoming. 1 reside at 7126

Cordova Drive, Choysuno, Wyoming 82009-2615, My fiome phone ¥ 1s (307) 637-
3848,

o 1am of sufficicot ags (DOB: 12/19/46, = 51 172 yrs.) to testify, and to the best of my

knowledge, 1 have no physical or peychological dysfunctions that affect iy mentn]
capacilty.

3. 1 rocolved & Bachelors of Scionce dogres in Fish and Wildlifc Mansgement from Montans

State University (MSU) in Bozeman, Moatana, in Juno, 1968. I algo received a
Masters of Science dogree in Fish and Wildlife Manegoment from MSU in June, 1970
The fmofmmer’sﬁcldwmkwpmghmmmlopenmmmd food
habits in the Yellowwater Triangle of cest-central Montana. Prior to coming to wark
for the BLM., 1 worloed in temporary biotogical positions for the USDA-Forest Service
and the Montana Fish and Game Deperument. 1 also worled in s permancut biologist
pogition for a consulting fim (Reologieal Consulting Service of Helepa, Montxna) for
two+ years in eagtorn Montana before hiring on with the Buresu of Land Management.

4. 1 am currently a wildlife biclogist (wildlife program leader) for the U.S. Department of the

Interior-Burean of Land Managamont (RLM), Wyoming Stae Office, in Cheyenne,
Wyoming, My wotk address is: 5353 Yellowstone Boad, P.O. Box 1828, Cheyenne,
Wyoming $2003-1628, My work phons # is: (307) 775-6099, I bave been
employed in this capacity Aines July 5, 1985. I was first employed by ths BLM in the
Mileg City Disrict, Miles City, Montana, in December, 1874, 1 gserved in 3
blologistjecalogist pogitions in Miles City, then moved to the Worland BLM District
in Worland, Wyoming, in Decombes, 1973 (1 biologist podition), prior o moving to
Cheyenne in Tuly of 1924, I have ncarly 24 years of professional, biological
experiznoe with the BLM, much of it in the arean of quegtan.

5. 1 am awarc Wyoming Audubon und Linda B, Rawline have appoaled the Record of

Deciglon (ROD) for the Jonah If Field Natural Gas Development Project
Environmental Impact Statzmeat (EIS) in southwestern Wyoming to the Interior Board
of Land Appesis (TRLA). I have read the appeliants’ Statement Of Reasons and
Request Rar Stay, and I am generally fasatllar with the stated grounds for their action.
In summary, it ssetia to me the sppeliants have two major contentions: 1) they
believe the BLM has not compliad with its own land use plan decisions, md 2.) they
belisve the BI M’ mge pronee protective stipuladons/reswictions on development
activities on the public lands age too lax and scientifically unsuppoctable.
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6. The purpose of this affidavit is for me to sak my professional knowledge, experiencs,
and opinion a5 a witdiife biaJogist routinely deafing with wildlife resource
insues and policy. Mosat speeifically, I will addresa the metter of the
otigin and use of the 1/4 mile surface use restriction aroond sage grouss bresdiog

grounds (variously termed strutting grounds, of laks).

7. The sage grouse strutting ground bas been recognized for many years as & koy habitat
component of tho specics. The specles survivel strategies and behavior have svoived
aver the eons to lacorpomts the stroting ground as the ceantral focus of the breeding
actlvides. For this resson, ths BLM hag long felt that specis] protection from habitat
1oss and buman distarbance shonid be provided to the leka for the welfarc of the sage

grouse,

Several questions have existed for s long timne. ‘What kindz of impacts result to sage
grousn as a regult of various kinds of development activitiea? and, What kind of

canbepmvidedwsngegtwauoprmmﬂmmﬁommesoomunpacw?
Noither ene of thess questions have boan very wall investigated fram. s scicotific
standpoint, in my cpinien, not have ihey bean dofinitively resolved. Setback distances
andfor timing restrictions hava been commonly used to protact lala from distuchancs,
_but their real effectiveness Is largely unimown.

In a roview of the readily available ltesaturs, I have been able to find very Bitle
reference to a 1/4 mile buffer guideline for protection of Eage grouss feks from
dietarbance. The sns referencs that [ have been shle to locats camo out of an early
(draft) edition (circa 1965} of the sagsbrush management guidelinss. The final

did not contain the 1/4 mile reference. In checking with a number of othar
blologisws, both in Wyoming and in othar neighboring sates, they also were unabls to
tell me of any sqlentific odgin for the 174 mile buffer. Yo, Wyoming and wost of
the other stetes BLM offices I checked, have used the 1/4 mile buffer now or at ens
time or apother in the past. 1 have enclosad some responses that show this.

Though this was befors my time, 1 suspect thls ia the way the 1/4 mile distancs cams
into nse:

Duuring the late 1950% and early 1960%, the land management agencies of the
Federal government (especinlly tho BLM and FS) wero doing & lot of
sagebrush eradication (vegetation control) as a form of "range impravement”.
Most biologists at that time rocogrized this practice could bo quits detrimental
to asge grouse populations. As a rosult, the Westerm Suites Sage Orouse
Commiftes was formed to nddtess soms of these impuct issues. By the mid
1060, the committes had developed some initisl sagebrush mapagement
guidelines. The amount of impacts infonation was gmal) at that point,
however, so the initlal puidalines were largely a guess st what would be
sppropriate protection for sags grouse. Tho 1/4 mils distence was mutually,
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though oot scientifically, accepted ag a buffer distance fram sage grouse leks
protect them from vegetation manipulations. Several editions of the guidslines
were creatod from thelr inftiation n the mid 1960% until their final publeation
in Thoe Wildlife Society Bulietin in 1977. The 1/4 mile distance dropped out
somewherc along the way. The BLM started using the 1/4 mile distancs, for
Jack of snything better, along with the rest of the guidelines, hack in the lats
1960’s. Over a period of time (now, 3 decades) the 1/4 mile disance fust
evolved lnto & de facto "guideline” or “standard” through routine, sveryday
usage, even though thers wes not any real, empirical, gcientific evidence to
either support or refute its uange.

The 1/4 mils setback arcund Isla has been used in Wyoming at least since the late
1970%, and maybe before. 1 do know that a statawide BLM standard stipulation for
sage grouse prolection in oil fields was developed and officiatly adopted in 1980-1281
(oo amtachments), While I have not been able to establish a scientific basis for the 14
mile getback around leks, 1 believe the memos carroborate that & aumber of people in
sovera) offices wero cousulted, and that this guideline was at least acccptablo, if not
curirely 100% consensual at that time.

5. ‘While thete is very linle of no empirlcal, scionrific data out thers to eitheor support or

refuts the 1/4 mile no surface disturbance standard, there does seem Lo be an
increasingly larger "pile” of anecdotal dats sccumulating to suggest a 1/¢ mile setback
may not be adequate. Jome more recent (within the last 5-8 ysars) stdies and
anscdotal observations would suggest that a greater distance (possibly 1/2 mile) would
be & mom appropriste protective buffer around eage grouse loke. Bvenm these more
recent studics, however, have not really been desigoed to empiricelly ascertain an
appropriate sethack distance, I personally helieve it would be inappropriate, however,
1o Jeap to some ather guidslinsfotandard until this whole impacts situation ia
scientifically investigated further.

FURTHER. AFPIANT SAYS NOT.

Dated this 229 day of July, 1995.

P sl b fohts

David A. Roberts

[The Remainder of this Page has been Loft Intenticnally Blank]
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Subscribed and sworn to beforo me by David A. Roberts this 22 “Cday of Tuly, 1998.

Witness my hand and officlal szal.

SEAL

oY, 8% {46 : Nomty Public

My Commission Expires: Qe 2 ¥, /75

[The Remainder of this Pagwe has been Left Intentionally Blank]



MK LU m U U ae oy v A ssus

Exhibit C
Letter from Bob Budd to WY Governor Freudenthal

Sage Grouse Implementation Team
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SAGE GROUSE IMPLEMENTATION TEAM
Tuesday, 25 March 2008

Govemnor Dave Freudenthal
Wyoming State Capitol
Cheyenne, WY B2002

Dear Governor Freudenthal,

On behalif of the Implementation Team you asked to identify actions and
strategies which will effectively manage Sage-grouse and their habitats in
Wyoming, we would like to recommend that you take the appropriate steps to
formally adopt a process for conservation that includes the following:

Wyoming should develop a “Core Papulation Area” strategy to maintain habitats
and viable populations of Sage-grouse in areas where they are most abundant.
This approach is similar to the highly successful “Core Native Herd” approach
used to manage Bighorn sheep in the state.

Wyoming will adopt a “statewide” approach to management of Sage-grouse in
the state. While we recognize zonal recormmendations within the region, we will
work within our area of jurisdiction,

Core Population Areas will include habitats and existing populations for no less
than two-thirds of the Sage-grouse in Wyoming. Based on initial evaluations, it is
estimated thare will be approximately 40 Core Population Areas, varying in size.
Core Popuiation Areas will reflect geographic and genetic distribution of Sage-
grouse in Wyoming. Flexibility to adjust Core Popuiation Area boundaries to
adapt to emerging conditions and information is essential to future management.

Management within Core Population Areas will focus on maintenance and
enhancement of grouse habitats and populations. Current management and
existing land uses within Core Population Areas should be recognized and
continued. Sage-grouse have clearly selected those areas based on existing
conditions, and changes to those conditions should be carefully evaluated.

Development within Core Population Areas should occur only when it can be
demonstrated that the activity will have no negative effects on Sage-grouse,
using a case-by-case localized approach and appropriate ground-truthing.

Core Populstion Areas will be used to focus funding, assurances {including
Candidate Conservation Agreements and Candidate Conservation Agreements
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with Assurances), habitat enhancement, reclamation efforts, mapping, and other
associated efforts to assure viability of Sage-grouse in Wyoming.

A non-regulatory approach will be used as much as possible to influence
management within Core Population Areas. It is imperative that management
alternatives reflect unique localized conditions, including soils, vegetation, types
of development, climate, and other local realities.

incentives to defer, reduce, or preclude development of all types in Core
Population Areas will be necessary, but should follow a Controlled Surface Use
(CSUV) framework, rather than a No Surface Occupancy (NSO) approach.

Incentives to enable development of all types outside Core Population Areas will
be necessary. These should include stipulation waivers, enhanced permitting
processes, density bonuses, and other incentives. Development scenarios
should attempt to maintain populations, habitats and essential migration routes
outside Core Population Areas whergver possible.

Development of alternative strategies for maintenance of habitat, or proven
enhancement strategies within Core Population Areas will be a priority. This will
include such strategies as habitat leasing, conservation easements, and
management plans (including CCAAs AND CCAs).

Incentives to accelerate or expand on required reclamation in habitats adjacent
to Core Population Areas should be developed. These may include stipulation
waivers, assistive funding for reclamation, and other strategies.

Existing rights should be recognized and may require compensation to facilitate
management in Core Population Areas.

On-the-ground enhancements, monitoring, and ongoing planning shouid be
facilitated by locai working groups (LWGs) as much as possible.

initial Core Population Areas were recommended jointly by technical experts
from the oil and gas industry, Game and Fish, conservation organizations, and
agriculture. Those recommendations were acted on by the Implementation
Team in March, and the recommended boundaries are shown on the attached
map.

Core Population Areas will be further evaluated and refined by the recently
initiated and funded mapping process headed by Wyoming Geographic
Information System Center (WyGISC). Those results and associated ground-
truthing are expected by the end of 2008.
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It is the belief of the Implementation Team that this process is responsible, and
will have a permanently beneficial effect on Sage-grouse in Wyoming. We would
encourage you to engage the U.S. Fish and Wildlife Service, Bureau of Land
Management, Forest Service and appropriate state agencies in implementation
of this process as soon as possible.

Finally, the group discussed the means of implementing these actions, and it
would appear that your use of an Executive Order to direct Wyoming government
may be the most expedient and effective at this time. However, the group wili
defer to and support your judgment in that regard.

Thank you for your attention to these matters.

Sincerely,

Bob Budd, Chairman
SAGE-GROUSE IMPLEMENTATION TEAM
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Exhibit D
Letter from Brian T. Kelly (FWS) Ryan Lance

Sage Grouse “Core Population” Strategy
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United States Department of the Interjor
FISH AND WILDLIFE SERVICE

Ecological Services
5353 Yellowstone Road, Suite 308A
Cheyenne, Wyoming 82009

In Reply Refer To:
ES-61411/WY 36/WY10523

Mr. Ryan M. Lance MAY - 7 2008
Deputy Chief of Staff

Office of the Govemnor

State Capitol

Cheyenne, Wyoming 82002

Dear Mg Lance:

Thank you for your letter of April 17, 2008, regarding the proposed strategy developed by the
Governor’s Sage Grouse Implementation Team (Implementation Team) for the conservation of
the greater sage-grouse in Wyoming, Specifically you requested of us: (1) whether the “core
population area strategy” was a sound policy that should move forward, and (2) whether or not
the core population areas currently identified for Wyoming are consistent with the U.S. Fish
and Wildlife Service’s (Service) understanding of the most important sage-grouse habitats in
the State.

The Service does indeed believe the “core population area strategy™, as outlined in the
Implementation Team’s correspondence to the Governor, is a sound framework for a policy by
which to conserve greater sage-grouse in Wyoming. The Service commiends the State for its
leadership role in developing this long-tem, science-based vision for the conservation of
greater sage-grouse. In the 10 months since the Govemor convened his sage-grouse sumnmit,
and during which time the Implementation Team conducted its work, the Service believes
Wyoming has led by example. We have recently become aware of other states and agencies
pursuing approaches similar to that developed in Wyoming.

Your request to the Service was, in part, cast under the auspices of our recently signed
Memorandum of Agreement 1o ensure the necessary conservation to preclude the need to list
species of greatest conservation need. The Service believes the “core population area strategy”
can achieve this goal for greater sage-grouse, However, as you know and as the
Implementation Team discussed, for the strategy to be effective, the state, federal and private
landowners in the state must implement this strategy. To this end, the Service is poised to
assist the State in the development of a state-wide programmatic Candidate Conservation
Agreement with Assurances for private landowners, which, although voluntary, could incent
landowners to adopt the strategy. Likewise, if federal agencies are willing, the state-wide



Conservation Agreement approach can also integrate federal properties. As you know federal
properties in Wyoming contain a good share of the key habitat in the State and the inclusion of
those properties in the proposed strategy will be a key to its success. -

The Service agrees that the core areas as currently defined by the Implementation Team are
among the most important sage-grouse habitats in the State. Our only reservation is that the
core population areas reflect breeding areas only. Core population areas need to include all
seasonal habitats for those key populations, including migratory corridors, and must be
identified and appropriately managed. The Implementation Team discussed this at length and
implicitly acknowledged it in their recommendations to the Governor. In this regard, the
Service again commends the State’s leadership to fund and conduct the appropriate state-wide
mapping in order to complete this important phase of the strategy. Thus, we strongly
encourage the Implementation Team to ensure that all seasonal habitats to sustain the core
population areas are identified and incorporated into the strategy, and associated maps, once the
State’s mapping project is compiete.

Thank you for the opportunity to provide feedback on the proposed core population approach
for greater sage-grouse in Wyoming. The effective implementation of the proposed strategy
should help ensure the long-term viability of state-managed populations of greater sage-grouse
in Wyoming. We look forward to continuing in our participation with Wyoming in greater
sage-grouse conservation. [f you have any questions regarding the information provided here
please do not hesitate to contact me at 307-772-2374, extension 234, or Pat Deibert of my staff
at extension 226,

Sincerely,

VASEAZ s

Brian T. Kelly
Field Supervisor
Wyoming Field Office

ce: BLM, Acting State Director, Cheyenne, WY (D. Simpson)
USFS, Regional Forester (H. Forsgren)
USFS, Regional Forester (R. Cables)
WGFD, Director, Cheyenne, WY (T. Cleveland)
Govemnor's Sage Grouse Implementation Team, Chair, Lander, WY (B.Budd)
Office of State Lands, Director, Cheyenne, WY (L. Boomgaarden)





