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Letter F1

United States Department of the Interior
FISH AND WILDLIFE SERVICE
Ecological Services

5353 Yellowstone Road, Suite 308A
Cheyenne, Wyoming 82009

In Reply Refer To:
ES-6141 /W.02/WYO7FA0319

Memorandum

To: Tom Hurshman, Project Manager, Bureau of Land Management, Montrose,
Colorado

From: Brian T. Kelly, Field Supervisor, U.S. Fish apd Wildlife Service, Wyoming Field
Office, Cheyenne, Wyoming— ‘F}s‘.é-\ él___

Subject: Comments on Draft Environmental Impact Statement for the Overland Pass

Natural Gas Liquds Pipeline Project

Thank you for providing the U.S. Fish and Wildlife Service (Service) with a copy of the Draft
Environmental Impact Statement (DEIS) for the Overland Pass Natural Gas Liquids Pipeline
Project (Project) and soliciting our comments. Your February 15, 2007, letter submitting the
DEIS was received in our office on March 28, The Overland Pass Pipeline Company, LLC
(Overland Pass), has proposed to construct and operate a 760-mile natural gas liquids pipeline
that would extend from Opal, Wyoming, to Hayes, Kansas. The DEIS analyzes the impacts of
issuing a Right-of-Way (ROW) to cross Federal lands administered by the Bureau of Land
Management (Bureau) and U.S. Forest Service in Colorado and Wyoming (16 percent of the
total pipeline length).

The Service has reviewed the DEIS and provides the following comments pursuant to the
Endangered Species Act (Act) of 1973, as amended (16 U.5.C. 1531 er seq.), Migratory Bird
Treaty Act (MBTA) (16 U.S.C. 703), Bald and Golden Eagle Protection Act (BGEPA) (16
U.8.C. 668), Executive Orders 11990 (wetland protection) and 11988 (floodplain management),
section 404 of the Clean Water Act, Fish and Wildlife Coordination Act, as amended (16 U.S.C.
061 ef seq.) and the Fish and Wildlhife Act of 1956, as amended (16 U.5.C. 742a-742)). The
Wyoming Ficld Office of the Service coordinated with the Colorado and Kansas field offices to
provide consolidated comments on the DEIS.

1. Pages 3.7-10 and 3.7-11, Aquatic Resources: In the description of affected aquatic resources
in Wyoming, the DEIS discusses the Colorado River fish species that are protected under the
Act, but there is no discussion of Platte River species that are protected under the Act.
Additionally, the section about aquatic resources in Colorado includes information about the
pallid sturgeon (Scaphirhiynchus albus), but not the other Federally-listed Platte River
species. Water depletions to the Platte River system that are planned for dust control or
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Text pertaining to whooping crane, interior least tern, piping plover, pallid
sturgeon, bald eagle, and western prairie fringed orchid has been added to
this section.
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hydrostatic testing activities may affect the Federally-listed whooping crane (Grus
americana), interior least tern (Sterna antillarum), piping plover (Charadrius melodus),
pallid sturgeon, bald eagle (Haliaeetus leucocephalus), and western prairie fringed orchid
(Platanthera praeclara). In addition, depletions may contribute to the destruction or adverse
modification of designated critical habitat for the whooping erane and the northern Great
Plains breeding population of the piping plover. We recommend that these species and their
critical habitat be discussed in the section on affected aquatic resources,

Page 3.7-12, Plants: The DEIS states that “no unigue sensitive or protected vegetation
communities were identified within the project area in Wyoming or Kansas™ and refers to
Tables G-1 and G-2 in Appendix G for potential species occurrence. Table G-1 states that
potential occurrence in the Project area is high for the Colorado butterfly plant (Gaura
neomexicana spp. coloradensis) and moderate for the Ute ladies’-tresses (Spiranthes
diluvialis). As the DEIS states that surveys will be conducted for both of these Federally-
listed species the statement should be modified to account for the possibility that listed or
sensitive plants may be identified during surveys in the Project area. Additionally, the
affected environment of vegetation communities in Colorado should be addressed in the
DEIS.

Page 4.5-2: The DEIS states that significant impacts could result from using the open cut
method to cross sensitive water bodies. Table 3.5-2 shows that the open cut method will be
used to cross nine of the ten major or sensitive water bodies on the pipeline route, As
described on page 5.2-5 (section 5.2.4.1), cumulative impacts from other projects will likely
lead to increased environmental effects, such as increased bank erosion and down-cutting on
the Blacks Fork River and reduced bank stability along the Medicine Bow River. These
types of physical alterations to aquatic environments can have short and long term effects to
biological communities through increases in turbidity and sediment deposition (studies
summarized in Spence ef al. 1996). Overland Pass plans to place extensive riprap and some
vegetative plantings on the Medieine Bow River, and the Bureau recommends that Overland
Pass develop a scour control plan to address erosion on the Blacks Fork River. These
mitigation efforts may help stabilize the physical environment, but some irreversible and
irretrievable impacts to the aquatic environment will oceur, as described on page 7-1. The
Service recognizes that horizontal directional drilling (HDD) is not always technically
feasible, but recommends Overland Pass carefully consider using the HDD crossing method
for the nine major or sensitive water bodies where the open cut method is currently proposed.
Use of the HDD method would avoid the physical and biological impacts caused by open
cuts on these water bodies,

Pages 4.7-2 and 4.7-3, Nongame Species: The DEIS states that implementation of the
Project may lead to direct impacts 1o nesting raptors and other migratory birds, including
abandonment of nests and loss of eggs, Similar language is included in sections of the
Exccutive Summary (pages ES-3 and ES-8). Section 703 of the MBTA states, “Unless and
excepl as permitted by regulations ... it shall be unlawful at any time, by any means or in any
manner, to ... take, capture, kill, attempt to take, capture, or kill, or possess ... any migratory
bird, any part, nest, or eggs of any such bird....” Intent is not required to be proven. The
BGEPA prohibits knowingly taking, or taking with wanton disregard for the consequences of
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Text has been modified to account for the possibility of identifying unique or
sensitive plant communities during pre-construction surveys.

Text has been modified to provide more detailed discussion of the background
data used to determine crossing methods for the waterbodies listed in Table 3.5-2.

Text has been modified to indicate that the consultation with the BLM and
USFWS will occur if construction would occur during the breeding season.
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an activity, any bald or golden cagles or their body parts, nests, or eggs; this includes
collection, molestation, disturbance, or killing.

As described in mitigation measures on pages 4.7-3 and 4.7-4 (WILD-3 and WILD-4),
Overland Pass plans to coordinate with the Service and the Bureau to minimize the impacts
of certain Project activities to raptors and other migratory birds. Any work that could lead to
the take of a migratory bird, their young, eggs, or nests, should be coordinated with the local
Service field office before any actions are taken. Removal or destruction of such nests or
causing abandonment of a nest could constitute violation of one or both of the above statules.
Removal of any active migratory bird nest or nest tree is prohibited. For golden eagles,
inactive nest permits are limited to activities involving resource extraction or human health
and safety. Mitigation, as determined by the local Service field office, may be required for
loss of these nests. No permits will be issued for an active nest of any migratory bird species,
unless removal of an active nest is necessary for reasons of human health and safety.
Therefore, if nesting migratory birds are present in or near the Project area, timing is a
significant consideration and needs to be addressed in Project planning,

In order to promote the conservation of migratory bird populations and their habitats, the
Service recommends the Bureau implement those strategies outlined within the
Memorandum of Understanding directed by the President of the U.S. under Executive Order
13186, where possible.

If nest manipulation is proposed for this Project, the Project proponent should contact the
Service’s Migratory Bird Office in Denver at (303) 236-8171 to see 1 a permit can be 1ssued.
No nest manipulation is allowed without a permit. If a permit cannot be issued, the Project
may need to be modified to prevent take of a migratory bird or eagle, their young, eggs or
nest.

Page 4,7-20, Bullet on Platie River Basin: The information in the DEIS regarding the Platte
River Recovery Implementation Program is no longer current and should be updated.
Correct language for this section can be taken from the biological assessment templates that
the Bureau used in preparing a biological assessment for the Project, Additional information
can be found at the South Platte Water Related Activities Program website
(www.spwrap.org).

. Page 4.7-21, Additional Mitigation, Sage Grouse: As described in mitigation measure SSS-

3, the ROW width will be reduced within 2 miles of a sage-grouse lek. Mitigation measure
S55-4 provides protection for leks on lands managed by the Bureau’s Rock Springs Field
Office. Although listing for the greater sage-grouse (Centrocercus urophasianus) has been
determined to be unwarranted at this time, the Service continues to have concerns regarding
sage-grouse population status, trends and threats, Therefore, the Service recommends that
mitigation measure S55-4 be extended to other Federal lands and private lands occurring
within the Project area. Likewise, if important winter habitats are present, we recommend no
Project-related disturbance November 15 through March 14. We recommend you contact the
Wyoming Game and Fish Department to confirm important greater sage-grouse habitats
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Thank you for your comment. Since the issuance of the Draft EIS, BLM
recommended mitigation measures WILD-3 and WILD-4 have been accepted
as applicant-committed mitigation. A list of applicant-committed mitigation can
be found in Appendix A, Table A-1 of the Final EIS.

Thank you for your comment. The BLM will coordinate compliance under EO
13186 with the USFWS.

Thank you for your comment. This information has been forwarded to the
applicant.

A new insert has been added from the biological assessment template.

Mitigation measure SSS-3 has been removed. Text has been modified for
mitigation measure SSS-4 to apply to all federal lands and this measure has
been accepted by the applicant as an applicant-committed measure
(Appendix A, Table A-1 of the Final EIS).
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within the Project area and identify any additional mitigative measures that would minimize
potential impacts from the Project.

Page 9-3, Section 9.2.1 Powerline Construction: Overland Pass provides several measures to

reduce the likelihood for raptors to be harmed by power lines. However, new guidelines to
protect a variety of avian species from power lines were published in 2006. Power lines
constructed as part of the Project should be built at a minimum to standards identified in the
Suggesied Practices for Avian Protection on Power Lines: The State of the Avt in 2006
(Avian Power Line Interaction Committee [APLIC] 2006) to minimize electrocution
potential.

Appendix C, Page 1, fourth paragraph: As part of the Hydrostatic Test Plan, Overland Pass
plans to use Y2 inch to 1 inch mesh for water intake pipes to prevent entrainment of fish and
other aquatic organisms. This mesh size may be insufficient to proteet all life stages of’
aquatic organisms that are present at each water withdrawal location. For example, the
National Marine Fisheries Service uses criteria for salmonids (7.e., salmon and trout species)
that provides for 3/32 inch mesh intake screens where fry-sized salmonids are present and %
inch mesh intake screens where only larger salmonids are present (National Marine Fisheries
Service 1996). The Service recommends that water intake pipes are screened with mesh
sizes that are appropriate for the aquatic organisms present at individual sites.

Appendix G, Table G-1, Pages G-1 and G=2: The Canada lynx (Lynx canadensis) should be
included in the Federal section of Table G-1 because the species is listed as threatened under
the Act. Currently, the Canada lynx appears as a special status species for the U.S. Forest
Service on page G-25,

. Appendix G, Table G-1, Page G-6 and Table G-2, Page (i-43: The pallid sturgeon is

presented as a species affected in Kansas, However, the pallid sturgeon is affected by
depletions to the Platte River in both Wyoming and Colorado. This information should be
included in the tables.

We encourage the Bureau to ensure the conservation of endangered, threatened, and candidate
species, and migratory birds and species of concern. If you have any questions regarding our
comments or your responsibilitics under the various authorities mentioned, please contact Dan
Blake of my staff at (307) 328-4333.

cel

FWS, NEPA Coordinator, Denver, CO (C. Young-D)

FWS, Wildlife Biologist and Platte River Specialist, Denver, CO (5. Vana-Miller)
FWS, Fish and Wildlife Biologist, Manhattan, KS (D. Mulhern)

BLM, Field Manager, Rawlins, WY (M. Storzer)

WGFD, Statewide Habitat Protection Coordinator, Chevenne (V. Stelter)

WGFD, Non-Game Coordinator, Lander (B. Oakleaf)
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Comment has been incorporated into text as a recommendation. Overland Pass
will not be constructing the powerlines and cannot commit to this measure. A
separate analysis where this stipulation could be applied will be completed for
powerline construction. Please refer to Section 1.1.

The discussion has been revised to identify periods (spring) when a mesh size
of 3/32-inch would be required to minimize possible entrainment of trout larvae
or fry.

Text has been modified as requested.

Information in the occurrence columns for Wyoming and Colorado has been
revised to explain how water from the North Platte and South Platte basins
provide water for habitat in the Platte River.
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