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5353 Yellowstone Road, Suite 308A

Cheyenne, Wyoming 82009 rirr 2 3 2D10
In Reply Refer To:
ES-6141 1/WY1 1CPAOO6O and WY1 1TAOO8O

Memorandum

To: Field Manager, Bureau of Land Management, Buffalo Field Office,
Buffalo, Wyoming

From: , Field Supervisor, U.S. Fish and Wildlife Service Wyoming Field Office,
Cheyenne, Wyoming (

Subject: Comments on All Day Coalbed Methane Federal Plan of Development State
Director Review

Thank you for your letter of December 22, 2010, received in our office the same day, regarding
the Yates Petroleum Corporation’s (Yates) All Day Coalbed Methane (CBM) Federal Plan of
Development (POD) located in Campbell County, Wyoming. The Bureau of Land Management,
Wyoming State Director has reviewed and remanded the decision made by the Bureau’s Buffalo
Field Office in approving the All Day CBM POD (SDR No. WY-2010-030). In your letter, you
requested the U.S. Fish and Wildlife Service (Service) provide technical assistance and
recommendations regarding potential impacts to bald eagles and other migratory birds from the
proposed development of All Day CBM Federal POD. We have limited our comments, given
the time allowed, to the three issues raised in your letter.

On December 21, 2010, Mr. Bradley Rogers (Fish and Wildlife Biologist), of my staff, attended
a site visit to the All Day POD with Mr. Bill Ostheimer (Wildlife Biologist).

Comments on the All Day CBM Federal POD State Director Review

SDR No. WY-2010-030. Page 6: the last sentence states, “the BFO has not amended or
maintained their R1VIP to include any bald eagle conservation measures recommended by the
FWS. . .“ The Service wishes to remind the Bureau’s Wyoming State Office that conservation
measures identified in a Service biological opinion are not the recommendations of the Service.
Rather, they are project specific measures identified by the Federal action agency (in this case
the Bureau) in a biological assessment which attempt to avoid or minimize the direct, indirect
and cumulative effect of the project to species listed under the Endangered Species Act of 1973
(Act), as amended, 16 USC 1532 et seq. The conservation measures proposed by the action
agency therefore are binding parts of the Federal Action over the life of the action pursuant to the
Act.
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SDR No. WY-2010-030, Page 7: the last sentence of the second paragraph states, “conversely, a
“disturbance-free buffer zone” appears to limit only those surface-disturbing activities approved
in the All Day POD.” In developing concurrence letters, biological opinions with their
associated non-discretionary terms and conditions and recommendations the Service must follow
the definitions of “take” in the Act, Migratory Bird Treaty Act (MBTA), 16 U.S.C. 703 and Bald
and Golden Eagle Protection Act (BGEPA), 16 U.S.C. 668. Take is defined as:

Act definition of take - to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or
collect or attempt to engage in any such conduct. [ESA §3(19)1 Harm is further defined
by the Service to include significant habitat modification or degradation that results in
death or injury to listed species by significantly impairing behavioral patterns such as
breeding, feeding, or sheltering. Harass is defined by the Service as actions that create
the likelihood of injury to listed species to such an extent as to significantly disrupt
normal behavior patterns which include, but are not limited to, breeding, feeding or
sheltering. [50 CFR §17.3]

Regulatory definition of take (50 CFR 10.12) - means to pursue, hunt, shoot, wound,
kill, trap, capture, or collect, or attempt to hunt, shoot, wound, kill, trap, capture, or
collect a migratory bird. Activities that result in the unpermitted take (e.g., result in
death, possession, collection, or wounding) of migratory birds or their eggs are illegal and
fully prosecutable under the MBTA. Removal or destruction of active nests (i.e., nests
that contain eggs or young), or causing abandonment of an active nest, could constitute a
violation of the MBTA, the BGEPA, or both statutes.

BEGPA definition of take - prohibits knowingly taking, or taking with wanton disregard
for the consequences of an activity, any bald or golden eagle or their body parts, nests,
chicks or eggs, which includes collection, possession, molestation, disturbance, or killing.
The term “disturb” is defined as “to agitate or bother a bald or golden eagle to a degree
that causes, or is likely to cause, based on the best scientific information available, (1)
injury to an eagle, (2) a decrease in its productivity, by substantially interfering with
normal breeding, feeding, or sheltering behavior, or (3) nest abandonment, by
substantially interfering with normal breeding, feeding, or sheltering behavior” (50 CFR
22.3 and see also 72 FR 31132).

Nothing in the above definitions limits “take” to applying only to surface-disturbing activities.
As stated in the Service’s 2002 biological opinion for the Powder River Basin Oil and Gas
Project (page 26), “bald eagles may be affected by the project in several ways, including
disturbance by humans and equipment noise and direct injuries...” On page 27 the 2002
biological opinion states, “bald eagles may be affected by disturbance near winter roost sites and
perch areas. Much of the project area is devoid of significant human disturbance, especially
during the winter. Many of the eagles wintering in the area may be unaccustomed to activities
involving large equipment and significant human activity for even a short period of time...”

We believe the Wyoming State Office’s interpretation of the term “disturbance-free buffer zone”
to limit only, surface-disturbing activities, is arrived at without full consideration of the
regulatory definitions of “take” and the Service’s responsibilities to address all forms of direct,
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indirect and cumulative effects, including human presence (disturbance) in the 2003 biological
opinion.

Protections under the Migratory Bird Treaty Act (MBTA), 16 U.S.C. 703 and Bald and
Golden Eagle Protection Act (BGEPA), 16 U.S.C. 668:

Under the MBTA, BGEPA and the MOU implementing Executive Order 13186, the Bureau has
a mandatory obligation to protect migratory birds, including eagles and other raptors, which may
occur within Federal projects under its jurisdiction. Of particular focus are the species identified
in the Service’s Birds of Conservation Concern 2002, which includes “species, subspecies, and
populations of all migratory nongame birds that, without additional conservation actions, are
likely to become candidates for listing” under the Act. This report is intended to stimulate
coordinated and proactive conservation actions among Federal, State, and private partners and is
available at
http ://www.fws.gov/migratorvbirds/NewReportsPublications/SpecialTopics/BCC2008/BCC2008
pf

The MBTA protects migratory birds, eggs and nests from possession, sale, purchase, barter,
transport, import, export, and take. The regulatory definition of take, defined in 50 CFR 10.12,
means to pursue, hunt, shoot, wound, kill, trap, capture, or collect, or attempt to hunt, shoot,
wound, kill, trap, capture, or collect a migratory bird. Activities that result in the unpermitted
take (e.g., result in death, possession, collection, or wounding) of migratory birds or their eggs
are illegal and fully prosecutable under the MBTA. Removal or destruction of active nests (i.e.,
nests that contain eggs or young), or causing abandonment of an active nest, could constitute a
violation of the MBTA, the BGEPA, or both statutes. Removal of any active migratory bird nest
or any structure that contains an active nest (e.g., tree) where such removal results in take is
prohibited. Therefore, if nesting migratory birds are present on or near a project area, project
timing is an important consideration during project planning. As discussed below, the BGEPA
provides additional protections for bald and golden eagles and their nests. For additional
information concerning nests and protections under the MBTA, please see the Service Migratory
Bird Permit Memorandum, MBMP-2 available at http://www.fws.gov/policy/m0208 .pdf.

The BGEPA protections include provisions not included in the MBTA, such as the protection of
unoccupied nests and a prohibition on disturbing eagles. Specifically, the BEGPA prohibits
knowingly taking, or taking with wanton disregard for the consequences of an activity, any bald
or golden eagle or their body parts, nests, chicks or eggs, which includes collection, possession,
molestation, disturbance, or killing. The term “disturb” is defined as “to agitate or bother a bald
or golden eagle to a degree that causes, or is likely to cause, based on the best scientific
information available, (1) injury to an eagle, (2) a decrease in its productivity, by substantially
interfering with normal breeding, feeding, or sheltering behavior, or (3) nest abandonment, by
substantially interfering with normal breeding, feeding, or sheltering behavior” (50 CFR 22.3
and see also 72 FR 31132).

The Service has developed National Bald Eagle Management Guidelines to advise land
managers when and under what circumstances the protective provisions of the MBTA and
BGEPA may apply to their activities. Please note that in more open habitats typical to
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Wyoming, in addition to the general recommendation in the national guidelines, additional
conservation recommendations may also be necessary (our Wyoming specific recommendation
are described below).

For infrastructure (or facilities) that have increased potential to cause eagle mortality (e.g., wind
turbines, guyed towers, airports, waste water disposal facilitates, transmission lines, etc.), we
recommend locating the infrastructure outside of areas with high levels of eagle use (i.e., away
from areas used for nesting, foraging, roosting or migrating) and outside of eagle travel corridors
between such high-use areas. If the wildlife survey data available for the proposed project area
and vicinity do not provide the detail needed to determine normal bird habitat use and
movements, we recommend collecting that information prior to determining locations for
infrastructure with increased potential for causing eagle mortalities. We also recommend
contacting the Service’s Wyoming Ecological Services office for project specific
recommendations.

When the proposed infrastructure and facilities do not pose an increased risk of direct mortality,
we recommend using the following general guidelines for work within Wyoming in order to
avoid disturbing eagles and adequately protecting their habitat:

1. Conduct surveys within 0.5-mile of proposed activity for eagle nests and/or roosts during
the appropriate time of year. Contact the Service’s Ecological Services Wyoming Field
Office if your project will occur within 0.5-mile of a known nest or roost to determine the
potential impact of your activity to nesting and/or roosting bald eagles.

2. Avoid project-related disturbance and habitat alteration within 0.5-mile ofbald eagle
nests from the period of early courtship to post-fledging of chicks (January 1 through
August 15).

3. Avoid disturbance within 0.5-mile of communal winter roosts from November 1 to
April 1.

4. Avoid construction of aboveground structures within 0.5-mile ofbald eagle nest sites and
communal winter roost sites. Below ground structures (e.g., pipelines, buried power
lines, fiber optic lines) may be sited closer as long as construction occurs outside of the
active nesting or roosting season and will not result in the loss of alternate nest sites or
roost trees.

A protective buffer for foraging areas (i.e., a linear length of river) will also be needed if the
proposed activity may preclude use of foraging areas (e.g., extensive human activities on or near
the water). Sensitivity to disturbance by roosting and nesting bald eagles may vary between
individual eagles based on topography, density of vegetation, and intensity of activities.
Modification of protective buffer recommendations may be considered where biologically
supported and developed in coordination with the Service’s Wyoming Ecological Services Field
Office.

Because many raptors are particularly sensitive to disturbance (that may result in take) during the
breeding season, we recommend implementing the attached spatial and seasonal buffer zones to
protect individual nest sites/territories (Table 1, attached). Specifically, the Service recommends
buffering active ferruginous hawk nests with a 1-mile buffer, and applying a seasonal buffer
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from March 15 through July 31; and a buffer of 1/2-mile for golden eagle nests, with a seasonal
buffer of January 15 through July 31.

The buffers serve to minimize visual and auditory impacts associated with human activities near
nest sites. Ideally, buffers would be large enough to protect existing nest trees and provide for
alternative or replacement nest trees. The size and shape of effective buffers vary depending on
the topography and other ecological characteristics surrounding the nest site. In open areas
where there is little or no forested or topographical separation, distance alone must serve as the
buffer. Adequate nesting buffers will help ensure activities do not take breeding birds, their
young or eggs. For optimal conservation benefit, we recommend that no temporary or
permanent surface occupancy occur within species-specific spatial buffer zones.
Buffer recommendations may be modified on a site-specific or project-specific basis based on
field observations and local conditions. The sensitivity of raptors to disturbance may be
dependent on local topography, density of vegetation, and intensity of activities. Additionally,
individual birds may be habituated to varying levels of disturbance and human-induced impacts.
Modification of protective buffer recommendations may be considered where biologically
supported and developed in coordination with the Service’s Wyoming Ecological Services Field
Office.

Activities should not occur within the spatiallseasonal buffer of any nest (occupied or
unoccupied) when raptors are in the process of courtship and nest site selection. Long-term land-
use activities and human-use activities should not occur within the species-specific spatial buffer
of occupied nests. Short-term land use and human-use activities proposed to occur within the
spatial buffer of an occupied nest should only proceed during the seasonal buffer after
coordination with the Service, State, and Tribal wildlife resources management agencies, and/or
land-management agency biologists. If, after coordination, it is determined that due to human or
environmental safety or otherwise unavoidable factors, activities require temporary incursions
within the spatial and seasonal buffers, those activities should be planned to minimize impacts
and monitored to determine whether impacts to birds occurred. Mitigation for habitat loss or
degradation should be identified and planned in coordination with applicable agencies.

The recommended spatial and seasonal buffer zones are not regulatory, and they do not
supersede provisions of the MBTA and the BGEPA. In addition, they do not supersede state,
local, or tribal regulations that may be more restrictive. Assessing legal compliance with the
MBTA or the BGEPA and its implementing regulations is ultimately the authority and
responsibility of the Service’s law enforcement personnel. It is not possible under the MBTA or
BGEPA to absolve agencies, individuals or companies from liability under the MBTA or
BGEPA.

Specific Comments

Dry Willow Bald Eagle Winter Roost (T43N, R7SW, SWSW Section 6, NWNW Section 7,
& T43N, R76W, SESE Section 1, NENE Section 12): Potentially impacted by the All Day
Endless CS #1 Federal CBM well and the All Day Endless CS #2 Federal CBM well.
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Currently there are three wells within 0.5-mile of the Dry Willow bald eagle winter roost. The
Wyoming Resources Corporation, Federal AP W-49754 #1 injection well (Spud date November
2, 1979) is located 0.33-mile north of the winter roost. The Wyoming Resources Corporation,
Federal Parker 34-6X oil well (Spud date March 25, 1985) is located 0.47-mile east-northeast of
the winter roost. The Anadarko Petroleum Corporation, Dry Willow Federal 4376 1-34 CBM
well (Spud date January 16, 2010) is located 0.32-mile west of the winter roost.

Federal wells and infrastructure exist on three sides of this winter roost site. These facilities
have the potential to negatively affect bald and golden eagles, which could result in violations of
the BGEPA and/or MBTA. We recommend the Bureau not authorize any additional Federal
actions, which have the potential to create additional negative effects to migratory birds, and
eagles in particular.

During our site visit, we made the following observations:

1. The survey data from ICF Jones and Stokes conducted on February 11, 2009, identified
“ten adult and three immature bald eagles perched in three cottonwood trees.” The GPS
location given is UTM E 425603, N 4841684. However, during our site visit we noted
there are no cottonwood trees near that GPS location. The closest cottonwood trees are
located more than 700-feet to the south in the ephemeral draw of Dry Willow Creek.
Based on this information and our observations of six eagles perched in the cottonwood
trees along Dry Willow Creek along we adjusted our GIS files to represent the actual
trees being used by eagles for winter roosting (Figure 1, attached).

2. While driving the proposed access road to the Yates All Day Endless CS #1 CBM well
location we disturbed (flushed) a bald eagle, which was roosting in the cottonwood trees
along Dry Willow Creek. When we arrived at this well location, we flushed another
eagle from a tree further down Dry Willow Creek. The Fish and Wildlife Service has
determined that human presence associated with the construction, operation and
maintenance of the All Day Endless CS #1 Federal CBM well has the potential to
negatively affect bald and golden eagles using the Dry Willow winter roost, which could
result in violations of the BGEPA and/or MBTA.

3. We observed six eagles (five bald eagles and one golden eagle) roosting in these same
cottonwood trees along Dry Willow Creek. All the eagles flushed from their original
roost locations at the point when our vehicle became visible to them.

Based on the Service’s site-specific review of the All Day Endless CS #1 Federal CBM well and
the All Day Endless CS #2 Federal CBM well locations we are providing the following
recommendations which should avoid additional negative affects to bald and golden eagles using
the Dry Willow winter roost site:

1. Move the All Day Endless CS #1 Federal CBM well and access road outside of 0.5-
mile buffer for the Dry Willow bald eagle winter roost site.
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2. The All Day Endless CS #2 Federal CBM well is located approximately 0.47-mile,
and out of line-of-sight of the Dry Willow bald eagle winter roost site. We do not
believe the All Day Endless CS #2 Federal CBM well, as currently proposed, will
have any negative affects to bald or golden eagles using the Dry Willow winter roost.

Golden Eagle Nest, BLM Nest Number 4528 (T43N, R75W, NWNW Section 6): This nest
was active 2007 and 2008, inactive in 2009 and 2010. There is one existing well location, the
Wyoming Resources Corporation, Federal AP W-49754 #1 injection well (Spud date November
2, 1979), which is located 0.49-mile northwest of golden eagle nest 4528. The access road to
the Wyoming Resources Corporation, Federal Parker 34-6X oil well is located within 0.16-mile
north of this nest. The All Day Endless CS #1 Federal CBM well is located 0.24-mile west south
west of golden eagle nest number 4528. This nest is located in one of the cottonwood trees
identified as part of the Dry Willow winter roost site.

Federal wells and infrastructure exist on three sides of this winter roost site. These facilities
have the potential to negatively affect bald and golden eagles, which could result in violations of
the BGEPA and/or MBTA. We recommend that the Bureau not authorize any additional Federal
actions, which have the potential to create additional negative effects to migratory birds, and
eagles in particular.

Based on the Service’s site-specific review of the All Day Endless CS #1 Federal CBM well and
golden eagle nest 4528, we are providing the following recommendations which should avoid
additional negative affects to nesting golden eagles using the 452 nest location, which could
result in violations of the BGEPA andlor MBTA:

1. Move the All Day Endless CS #1 Federal CBM well and access road outside of 0.5-
mile buffer for golden eagle nest number 4528.

Red-Tailed Hawk Nest, BLM Nest Number 4228 (NESW, Section 12, T43N, R76W),
Unknown Raptor Nest, BLM Nest Number 4249 (NESW, Section 12, T43N, R76W), Great-
Horned Owl Nest, BLM Nest Number 4536 (NENE, Section 13, T43N, R76W), Unknown
Raptor Nest, BLM Nest Number 6185 (NENE, Section 13, T43N, R76W), Unknown
Raptor Nest, BLM Nest Number 6200 (NESW, Section 12, T43N, R76W), Unknown Raptor
Nest, BLM Nest Number 10759 (N112 Center, Section 13, T43N, R76W), Unknown Raptor
Nest, BLM Nest Number 6539 (NESW, Section 12, T43N, R76W): The Bureau states, “all of
these nests have either been active in the past three years or do not have enough survey data to
mark them as inactive.”

• BLM Nest Number 4228 is approximately 1130-feet from the proposed All Day Endless
CS #4 Federal CBM well location and access road to the All Day Endless CS #6 Federal
CBM well.

• BLM Nest Number 4249 is approximately 1003-feet from the proposed All Day Endless
CS #4 Federal CBM well location and access road to the All Day Endless CS #6 Federal
CBM well.
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• BLM Nest Number 4536 is approximately 1000-feet from the proposed All Day Endless
CS #6 Federal CBM well location and 650-feet from the access road.

• BLM Nest Number 6185 is approximately 1100-feet from the proposed All Day Endless
CS #6 Federal CBM well location and 700-feet from the access road.

• BLM Nest Number 6200 is approximately 600-feet from the proposed All Day Endless
CS #6 Federal CBM well location and access road.

• BLM Nest Number 10759 and 6539 are approximately 415-feet from the proposed All
Day Endless CS #6 Federal CBM well location and access road.

Based on the Service’s site-specific review of the All Day Endless CS #4 and All Day Endless
CS #6 Federal CBM wells, access road and their proximity to seven raptor nests we are
providing the following recommendation, which should avoid additional negative, affects to
nesting raptors:

1. Given the lack of information for five of the seven nest sites, we recommend no
development within 0.5-mile of these nests until additional information can be
gathered to determine the species using these nests.

2. Move the All Day Endless CS #4 and 6 Federal CBM wells and access road outside
of species appropriate buffers for all seven of these nest sites.

We appreciate your efforts in coordinating with us. If you have questions regarding the
recommendations in this memorandum, the status of the golden eagle, permit requirements, or if
you require technical assistance regarding the Act, MBTA or BGEPA, please contact Bradley
Rogers at (307) 684-1046.

Attachments (2)

cc: BLM, Wildlife Biologist, Buffalo, WY (B. Ostheimer)
BLM-State Office, Wildlife Biologist (D. Saville)
USFWS, Special Agent, Casper, WY (S. Darrah)
WGFD, Statewide Habitat Protection Coordinator, Cheyenne, WY (M. Flanderka)
WGFD, Non-Game Coordinator, Lander, WY (B. Oakleaf)
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Attachment 1
U.S. Fish and Wildlife Service, Wyoming Ecological Services Field Office

Protections for Raptors
Raptors, or birds of prey, and the majority of other birds in the United States are protected by the Migratory
Bird Treaty Act, 16 U.S.C. 703 (MBTA). A complete list of migratory bird species can be found in the Code of
Federal Regulations at 50 CFR 10.13. Eagles are also protected by the Bald and Golden Eagle Protection Act,
16 U.S.C. 668 (Eagle Act).

The MBTA protects migratory birds, eggs and nests from possession, sale, purchase, barter, transport, import,
export, and take. The regulatory definition of take, defined in 50 CFR 10.12, means to pursue, hunt, shoot,
wound, kill, trap, capture, or collect, or attempt to hunt, shoot, wound, kill, trap, capture, or collect a migratory
bird. Activities that result in the unpermitted take (e.g., result in death, possession, collection, or wounding) of
migratory birds or their eggs are illegal and fully prosecutable under the MBTA. Removal or destruction of
active nests (i.e., nests that contain eggs or young), or causing abandonment of an active nest, could constitute a
violation of the MBTA, the Eagle Act, or both statutes. Removal of any active migratory bird nest or any
structure that contains an active nest (e.g., tree) where such removal results in take is prohibited. Therefore, if
nesting migratory birds are present on or near a project area, project timing is an important consideration during
project planning. As discussed below, the Eagle Act provides additional protections for bald and golden eagles
and their nests. For additional information concerning nests and protections under the MBTA, please see the
U.S. Fish and Wildlife Service’s (Service) Migratory Bird Permit Memorandum, MBMP-2.

The Service’s Wyoming Ecological Services Field Office works to raise public awareness about the possible
occurrence of birds in proposed project areas and the risk of violating the IVIBTA, while also providing guidance
to minimize the likelihood that take will occur. We encourage you to coordinate with our office before
conducting actions that could lead to the take of a migratory bird, their young, eggs, or active nests (e.g.,
construction or other activity in the vicinity of a nest that could result in a take). If nest manipulation is
proposed for a project in Wyoming, the project proponent should also contact the Service’s Migratory Bird
Office in Denver at 303-236-8171 to see if a permit can be issued. Permits generally are not issued for an active
nest of any migratory bird species, unless removal of the nest is necessary for human health and safety. If a
permit cannot be issued, the project may need to be modified to ensure take of migratory birds, their young or
eggs will not occur.

For infrastructure (or facilities) that have potential to cause direct avian mortality (e.g., wind turbines, guyed
towers, airports, wastewater disposal facilities, transmission lines), we recommend locating structures away
from high avian-use areas such as those used for nesting, foraging, roosting or migrating, and the travel zones
between high-use areas. If the wildlife survey data available for the proposed project area and vicinity do not
provide the detail needed to identify normal bird habitat use and movements, we recommend collecting that
information prior to determining locations for any infrastructure that may create an increased potential for avian
mortalities. We also recommend contacting the Service’s Wyoming Ecological Services office for project-
specific recommendations.

Additional Protections for Ea1es
The Eagle Act protections include provisions not included in the MBTA, such as the protection of unoccupied
nests and a prohibition on disturbing eagles. Specifically, the Eagle Act prohibits knowingly taking, or taking
with wanton disregard for the consequences of an activity, any bald or golden eagle or their body parts, nests,
chicks or eggs, which includes collection, possession, molestation, disturbance, or killing. The term “disturb” is
defined as “to agitate or bother a bald or golden eagle to a degree that causes, or is likely to cause, based on the
best scientific information available, (1) injury to an eagle, (2) a decrease in its productivity, by substantially
interfering with normal breeding, feeding, or sheltering behavior, or (3) nest abandonment, by substantially
interfering with normal breeding, feeding, or sheltering behavior” (50 CFR 22.3 and see also 72 FR 31132).
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The Eagle Act includes limited exceptions to its prohibitions through a permitting process. The Service has
issued regulations concerning the permit procedures for exceptions to the Eagle Act’s prohibitions (74 FR
46836), including permits to take golden eagle nests which interfere with resource development or recovery
operations (50 CFR 22.25). The regulations identify the conditions under which a permit may be issued (i.e.,
status of eagles, need for action), application requirements, and other issues (e.g., mitigation, monitoring)
necessary in order for a permit to be issued.

For additional recommendations specific to Bald Eagles please see our Bald Eagle information web page
(http://www.fws.gov/wyominges).

Recommended Steps for Addressing Raptors in Project Planning
Using the following steps in early project planning, agencies and proponents can more easily minimize impacts
to raptors, streamline planning and permitting processes, and incorporate measures into an adaptive
management program:

1. Coordinate with appropriate Service offices, Wyoming Game and Fish Department, Tribal
governments, and land-management agencies at the earliest stage of project planning.

2. Identify species and distribution of raptors occurring within the project area by searching existing data
sources (e.g., Wyoming Game and Fish Department, Federal land-management agencies) and by
conducting on-site surveys.

3. Plan and schedule short-term and long-term project disturbances and human-related activities to avoid
raptor nesting and roosting areas, particularly during crucial breeding and wintering periods

4. Determine location and distribution of important raptor habitat, nests, roost sites, migration zones and,
if feasible, available prey base in the project impact area.

5. Document the type, extent, timing, and duration of raptor activity in important use areas to establish a
baseline of raptor activity.

6. Ascertain the type, extent, timing, and duration of development or human activities proposed to occur,
and the extent to which this differs from baseline conditions.

7. Consider cumulative effects to raptors from proposed projects when added to past, present, and
reasonably foreseeable actions. Ensure that project mitigation adequately addresses cumulative effects
to raptors.

8. Minimize loss of raptor habitats and avoid long-term habitat degradation. Mitigate for unavoidable
losses of high-valued raptor habitats, including (but not limited to) nesting, roosting, migration, and
foraging areas.

9. Monitor and document the status of raptor populations and, if feasible, their prey base post project
completion, and evaluate the success of mitigation efforts.

10. Document meaningful data and evaluations in a format that can be readily shared and incorporated
into wildlife databases (contact the Service’s Wyoming Ecological Services office for details).

Protection of nesting, wintering (including communal roost sites), and foraging activities is considered essential
to conserving raptors. In order to promote the conservation of migratory bird populations and their habitats,
Federal agencies should implement those strategies directed by Executive Order 13186, “Responsibilities of
Federal Agencies To Protect Migratory Birds” (66 FR 3853).

Recommended Seasonal and Spatial Buffers to Protect Nesting Raptors
Because many raptors are particularly sensitive to disturbance (that may result in take) during the breeding
season, we recommend implementing spatial and seasonal buffer zones to protect individual nest sites/territories
(Table 1). The buffers serve to minimize visual and auditory impacts associated with human activities near nest
sites. Ideally, buffers would be large enough to protect existing nest trees and provide for alternative or
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Attachment 1
replacement nest trees. The size and shape of effective buffers vary depending on the topography and other
ecological characteristics surrounding the nest site. In open areas where there is little or no forested or
topographical separation, distance alone must serve as the buffer. Adequate nesting buffers will help ensure
activities do not take breeding birds, their young or eggs. For optimal conservation benefit, we recommend that
no temporary or permanent surface occupancy occur within species-specific spatial buffer zones. For some
activities with very substantial auditory impacts (e.g., seismic exploration and blasting) or visual impacts (e.g.,
tall drilling rig), a larger buffer than listed in Table 1 may be necessary, please contact the Service’s Wyoming
Ecological Services office for project specific recommendations on adequate buffers.

As discussed above, for infrastructure that may create an increased potential for raptor mortalities, the spatial
buffers listed in Table 1 may not be sufficient to reduce the incidence of raptor mortalities (for example, if a
wind turbine is placed outside a nest disturbance buffer, but inadvertently still within areas of normal daily or
migratory bird movements); therefore, please contact the Service’s Wyoming Ecological Services office for
project specific recommendations on adequate buffers.

Buffer recommendations may be modified on a site-specific or project-specific basis based on field observations
and local conditions. The sensitivity of raptors to disturbance may be dependent on local topography, density of
vegetation, and intensity of activities. Additionally, individual birds may be habituated to varying levels of
disturbance and human-induced impacts. Modification of protective buffer recommendations may be
considered where biologically supported and developed in coordination with the Service’s Wyoming Ecological
Services Field Office.

Because raptor nests are often initially not identified to species (e.g., preliminary aerial surveys in winter), we
first recommend a generic raptor nest seasonal buffer guideline of January 1 5th — August 15th• Similarly, for
spatial nesting buffers, until the nesting species has been confirmed, we recommend applying a 1-mile spatial
buffer around the nest. Once the raptor species is confirmed, we then make species-specific and site-specific
recommendations on seasonal and spatial buffers (Table 1).

Activities should not occur within the spatial/seasonal buffer of any nest (occupied or unoccupied) when raptors
are in the process of courtship and nest site selection. Long-term land-use activities and human-use activities
should not occur within the species-specific spatial buffer of occupied nests. Short-term land use and human
use activities proposed to occur within the spatial buffer of an occupied nest should only proceed during the
seasonal buffer after coordination with the Service, State, and Tribal wildlife resources management agencies,
andior land-management agency biologists. If, after coordination, it is determined that due to human or
environmental safety or otherwise unavoidable factors, activities require temporary incursions within the spatial
and seasonal buffers, those activities should be planned to minimize impacts and monitored to determine
whether impacts to birds occurred. Mitigation for habitat loss or degradation should be identified and planned
in coordination with applicable agencies.

Please contact the Service’s Wyoming Ecological Services Field Office if you have any questions regarding the
status of the bald eagle, permit requirements, or if you require technical assistance regarding the MBTA, Eagle
Act, or the above recommendations. The recommended spatial and seasonal buffers are voluntary (unless made
a condition of permit or license) and are not regulatory, and they do not supersede provisions of the MBTA,
Eagle Act, Migratory Bird Permit Memorandum (MBMP-2), and Endangered Species Act. Assessing legal
compliance with the MBTA or the Eagle Act and the implementing regulations is ultimately the authority and
responsibility of the Service’s law enforcement personnel. Our recommendations also do not supersede Federal,
State, local, or Tribal regulations or permit conditions that may be more restrictive.
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Table 1. Service’s Wyoming Ecological Services Field Office’s Recommended Spatial and Seasonal
Buffers for Breeding Raptors

Raptors of Conservation Concern (see below for more information)

Common Name Spatial buffer (miles) Seasonal buffer
Golden Eagle 0.5 January 15 - July 31
Ferruginous Hawk 1 March 15 - July31
Swainson’s Hawk 0.25 April 1 - August 31
Bald Eagle see our Bald Eagle information web page1
Prairie Falcon 0.5 March 1 - August 15
Peregrine Falcon 0.5 March 1 - August 15
Short-eared Owl 0.25 March15- August 1
Burrowing Owl 0.25 April 1 — September 15
Northern Goshawk 0.5 April 1 - August 15

Additional Wyoming Raptors
Common Name Spatial buffer (miles) Seasonal buffer
Osprey 0.25 April 1 - August 31
Cooper’s Hawk 0.25 March 15 — August 31
Sharp-shinned Hawk 0.25 March 15 August31
Red-tailed Hawk 0.25 February 1 — August 15
Rough-legged Hawk (winter resident only)
Northern Harrier 0.25 April 1 - August 15
Merlin 0.5 April 1 - August 15
American Kestrel 0.125 April 1 — August 15
Common Barn Owl 0.125 February 1 — September 15
Northern Saw-whet Owl 0.25 March 1 - August 31
Boreal Owl 0.25 February 1 — July31
Long-eared Owl 0.25 February 1 — August 15
Great Homed Owl 0.125 December 1 — September 30
Northern Pygmy-Owl 0.25 April 1 — August 1
Eastern Screech -owl 0.125 March 1 —August 15
Western Screech-owl 0.125 March 1 — August 15
Great Gray Owl 0.25 March 15 — August 31

I http://www.fws.gov/wyominges!Pages/Species/Species_SpeciesConcern!BaldEagle.html

Raptors of Conservation Concern
The Service’s Birds of Conservation Concern (2008) report identifies “species, subspecies, and populations of
all migratory nongame birds that, without additional conservation actions, are likely to become candidates for
listing” under the Endangered Species Act (16 U.S.C 1531 et seq.). This report is intended to stimulate
coordinated and proactive conservation actions among Federal, State, and private partners. The Wyoming
Partners in Flight Wyoming Bird Conservation Plan identifies priority bird species and habitats, and establishes
objectives for bird populations and habitats in Wyoming. This plan also recommends conservation actions to
accomplish the population and habitat objectives.

We encourage project planners to develop and implement protective measures for the Birds of Conservation
Concern as well as other high-priority species identified in the Wyoming Bird Conservation Plan. For
additional information on the Birds of Conservation Concern that occur in Wyoming, please see our Birds of
Conservation Concern web page.
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Additional Planning Resources
Avian Power Line Interaction Committee (APLIC). 2006. Suggested Practices for Avian Protection on Power

Lines: The State of the Art in 2006. Edison Electric Institute, APLIC, and the California Energy
Commission. Washington, D.C. and Sacramento, CA.

Edison Electric Institute and the Raptor Research Foundation. 1996. Suggested Practices for Raptor Protection
on Power Lines - The State of the Art in 1996. Washington, D.C.

Edison Electric Institute’s Avian Power Line Interaction Committee and U.S. Fish and Wildlife Service. 2005.
Avian Protection Plan Guidelines.

Edison Electric Institute and the Raptor Research Foundation. 1994. Mitigating Bird Collisions with Power
Lines - The State of the Art in 1994. Washington, D.C.

U.S. Fish and Wildlife Service. 2000. Siting. Construction, Operation and Decommissioning of
Communications Towers and Tower Site Evaluation Form (Directors Memorandum September 14,
2000), Arlington, Virginia.

U.S. Fish and Wildlife Service. 2007. National Bald Eagle Management Guidelines. United States Department
of Interior, Fish and Wildlife Service, Arlington, Virginia. 23 pp.

Wyoming Game and Fish Department Internet Link to Raptor Information
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Figure 1. Dry Willow Bald Eagle VMnter Roost Location,
0.5-Mile Buffer and Proposed Location of All Day
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