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|. INTRODUCTION AND HISTORY

A. Purpose

This handbook is designed to aid in interpreting and using the regulations found in
43 Code of Federal Regulations (CFR) Subpart 2812. These regulations cover
rights-of-way for tramroads and logging roads over the Revested Oregon and
California Railroad Lands (O&C), the Reconveyed Coos Bay Wagon Road Grant
Lands (CBWR), and Public Domain Lands located in and west of Range 8 E.,
Willamette Meridian, Oregon (referred to collectively and hereafter as the O & C
lands (43 CFR §82812.0-5(e)). The handbook provides guidance for the processing
of applications and issuance of authorizations under the 43 CFR 2812 regulations.

The intent of the handbook is to promote consistency in the administration of the
43 CFR 2812 regulations and the resulting reciprocal right-of-way agreements and
unilateral permits within the O & C lands. The handbook includes in-depth
discussion on a variety of administrative actions encountered in day-to-day
management of the program, including examples, standard templates, guidelines,
illustrations, flow charts, and tables. The information was obtained from a variety of
sources including: 1) law (FLPMA), 2) regulations (primarily 43 CFR 2812),

3) previous BLM manual handbook releases, 4) agency policy guidance, 5) legal
opinions from the Office of the Regional Solicitor, Pacific Northwest Region, and

6) input from BLM program specialists operating in western Oregon.

The examples and guidelines contained in this handbook are applicable to the
majority of reciprocal right-of-way agreements in existence in western Oregon today.
However, it is important that the user of this information understand that each
individual reciprocal right-of-way agreement is an instrument negotiated between the
U.S. and the right-of-way applicant or permittee and should be administered in a
manner consistent with the terms and conditions contained in that specific reciprocal
right-of-way agreement.

B. Consistent Terminology Used Throughout Handbook

The following terminology is important to highlight here, as these terms are used
consistently throughout the handbook to refer to the various types of documents and
entities associated with the O&C right-of-way regulations (43 CFR 2812).

When the term “reciprocal right-of-way agreement” is used, it refers to the combined
document which is composed of two parts: 1) the Road Use and Right-of-Way
Agreement, which contains the rights of the United States (hereafter referred to as
the U.S.) over private lands, roads and rights-of-way, and 2) the O&C Logging Road
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CHAPTER | — INTRODUCTION AND HISTORY -2

Right of-Way Permit, which contains the rights of a permittee over U.S. lands, roads,
and rights-of-way.

When the term “Agreement” [capitalization emphasized] is used, it refers to only the
Road Use and Right-of-Way Agreement side of the reciprocal right-of-way
agreement (where the U.S. rights over permittee lands are found).

When the term “Permit” [capitalization emphasized] is used, it refers to only the O&C
Logging Road Right-of-Way Permit side of the reciprocal right-of-way agreement
(where the rights of the permittee over U.S. lands are found).

When the term “unilateral permit” is used, it refers to a one-sided document issued
to a permittee and there is no reciprocal Agreement granting rights to the U.S.

When the term “permittee” is used, it refers to the party who holds the rights in either
the [reciprocal] Permit or unilateral permit.

When the term “O&C permit” or ‘permit’ [lower case “p”] is used, it refers to the
generic use of the term permit and can mean either a reciprocal or unilateral permit.

If any of the above terms were included as quoted material (from regulations,
standard provisions, etc., the capitalization or lack thereof was left as found in the
guoted material.)

C. Superseded Handbook

This handbook replaces and supersedes all previous releases of
Oregon/Washington BLM Handbook H-2812-1.

D. History and Background Information

The history of the O&C and CBWR lands and origin of the O&C access policy are
important in understanding the O&C right-of-way regulations for western Oregon and
the development of reciprocal right-of-way agreements. It also provides the reader
with a sense of priority and frustration which was experienced by the Department of
the Interior and the BLM in efforts to manage the O&C lands in perpetuity and on a
sustained-yield basis.

1. The Oregon and California Railroad Grant Lands
a. O&C Railroad Grant Act

In the 19th Century, Congress provided subsidies in the form of land grants from the
public domain to the states for the purpose of subsidizing the cost of the construction
of rail and wagon roads and to encourage westward expansion.
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Congress passed the O&C Railroad Grant Act on July 16, 1866 (14 Stat. 239) which
granted specific lands to the State of Oregon for the construction of a railroad from
Portland, Oregon, to the California border. This Act gave the State authority to
designate which railroad company would receive the grant and construct the
railroad. The grant was to include all odd-numbered sections of public domain, non-
mineral in character, in a 40-mile-wide strip, 20 miles on each side of the proposed
railroad line. The total acreage of all the odd-numbered sections in this strip was
4,220,000 acres. Since a great deal of Oregon land had already been claimed by
homesteaders and others, the railroad company also had the right to select land in a
10-mile indemnity strip on each side and adjacent to the original grant to replace the
land within the primary 40-mile-wide strip which was unavailable.

Certain terms of the Act had to be met before a railroad could receive the grant,
including meeting a filing deadline. Congress amended the O&C Railroad Grant Act
on April 10, 1869 (16 Stat. 47). By this time, so much land had already gone into
private ownership that the grant actually included only 3,728,000 acres.

The amended legislation placed three conditions for land disposition on the
construction company:

e the land had to be sold to bona fide settlers,
e no more than 160 acres could be sold to any one person, and
e the land could not be sold for more than $2.50 per acre.

Construction of the railway was begun by the Oregon and California Railroad (O&C
Railroad) and completed by the Southern Pacific Railroad Company (SP Railroad)
which acquired the O&C Railroad in 1887.

Although construction of the railroad was completed, all three land disposition rules
were violated by the two companies. These actions went uncontested until the SP
Railroad decided to cease further sales of the grant land in 1903, in order to retain

ownership of the increasingly valuable timber.

The Oregon legislature believed the cessation of land sales by the SP Railroad
would curtail further development in the state. They asked for help from the federal
government, which responded on April 30, 1908, when Congress passed a Joint
Resolution (35 Stat. 571) directing the U.S. Attorney to lay claim through court action
to all unsold O&C grant lands.

Seven years of litigation followed, culminating in a decision handed down by the
U.S. Supreme Court in 1915, issuing an injunction forbidding the SP Railroad from
making further sales and also stating that actual disposition of the unsold O&C land
was a legislative and not a judicial function (238 U.S. 411).
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b. Revestment of Unsold Lands

Congress passed the O&C Revestment Act (O&C Act)--also called the Chamberlain-
Ferris Act--on June 9, 1916 (39 Stat. 218), returning 2.4 million acres of unsold O&C
grant lands to federal ownership under the jurisdiction of the Department of the
Interior. In this legislation, Congress returned to the original purpose of the Grant
Act--the development of the State of Oregon. The SP Railroad had ceased paying
taxes to the counties in 1913 because of the injunction and lengthy litigation. The
revestment to the federal government of 2.4 million acres of taxable land (21% of the
total 11.6 million acres of taxable land in Oregon at the time) would deprive the
counties of revenue. Therefore, Congress appropriated $1,571,000 to the O&C
counties for the taxes left unpaid from 1913-1915. Congress also directed the
Secretary of the Interior to classify the revested land as either: (1) power site to be
retained by the federal government, (2) timberlands (equal to or greater than

300 MBF per 40 acres) from which the timber would be sold and the land
reclassified for homesteading or, (3) agriculture land (less than 300 MBF per

40 acres) open to homesteading at $2.50 per acre.

The income from sales was to be used, by priority, to:

e pay the SP Railroad $4,102,215 for the remainder of its equity,

e reimburse the U.S. Treasury for the $1,571,000 tax appropriation to the
counties, and

e provide future revenue to O&C counties (25%), the State of Oregon (25%),
the Reclamation Fund (40%), and the U.S. Treasury (10%).

During World War | and the early post-war period, sales of these revested lands
dropped to a low level. By 1926, receipts to the O&C fund had paid only the

$4.1 million due the railroad and a small part due the U.S. Treasury for the
1913-1915 tax payments. Meanwhile, the estimated value of the O&C lands had
grown to $22.5 million. Since the counties had not received any tax payment after
1915, lost taxes were estimated to be at least $500,000 annually.

Still seeking a remedy to the situation, Congress passed the Stanfield Act on

July 13, 1926 (44 Stat. 915), which provided payment of $7,135,000 to the O&C
counties in lieu of taxes that would have been paid from 1916 to 1926 (if the lands
had been privately owned and taxable). The Act provided for reimbursement of this
payment to the Treasury from anticipated income from land and timber sales. The
Act also provided for continuous payments to the counties in lieu of taxes, but
assumed that future sales would meet these requirements.

By 1937, although the O&C lands contributed nearly $4 million to offset tax claims
from 1927 to 1933, the U.S. government had become delinquent in its payments of
county tax claims by more than $2 million.
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c. Retention and Management of the O&C lands

During the 1930s, there was a growing concern for conservation of the Nation’s
natural resources. This concern coincided with the realization that the O&C lands
were better suited for timber production than for homesteading. Various groups
championed the need for forest conservation and improved logging practices. Public
opinion began to support government ownership, particularly sustained yield
management.

Thus, on August 29, 1937, Congress passed the McNary Oregon and California Act
(44 Stat. 915), which called for sustained yield management for those O&C lands
classified by the Secretary of the Interior as timberlands, including lease of land for
grazing when compatible with other uses. Although the intent was retention and
management by a government agency, those lands classified for agriculture were
open to homestead entry or sale under the terms of the Taylor Grazing Act of 1934.
All receipts from the use or sale of O&C lands were to be deposited in the U.S.
Treasury in the “Oregon and California Land-Grant Fund,” to be distributed as
follows:

e Fifty percent of the gross receipts were to go to the counties to be used as
other county funds, and was to be paid back to each county in the proportion
that the total assessed value of the O&C lands in each of the counties in 1915
bore to the total assessed value of all O&C lands in Oregon that year.

e Twenty-five percent of the gross receipts were to go to the counties to make
up for the $2,200,000 tax equivalent obligations under the 1926 Act, for the
tax years 1934 through 1937. After this obligation was paid off, the 25% was
to go to the U.S. Treasury (Treasury) to reimburse the $7,135,000 paid to the
counties for taxes in the years 1916 through 1926, and also for the balance
owed on the 1913 through 1915 tax advances. After the Treasury had been
fully reimbursed, this 25% was to go to the counties, i.e., it was anticipated
that eventually the counties would receive 75% of the gross receipts which
was held to be roughly equal to a tax equivalent.

e The final 25% was to go to the General Fund of the Treasury.

Although the money received by the 18 affected counties dipped sharply in the first
five years after passage of the 1937 O&C Act, from then on the income of the O&C
lands increased as the price of timber began to rise. By 1952, the Dept. of Treasury
had been completely reimbursed, and for the first time, the counties received the full
75% allotment.

The disposition of the funds was not settled; however, as Congress wanted the cost
of timber access roads to be paid out of the counties’ share of the O&C receipts.
The 1953 Interior Appropriations Bill altered Title Il of the 1937 Act by providing that
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the Treasury be reimbursed (from the 25% share of receipts which would otherwise
have gone to the counties after payment of the obligations to the U.S. Treasury) for
$2,750,000 appropriated for construction of access roads to harvest O&C timber and
reforestation. Similar language appeared in the annual appropriations bills until
1960 when the sum was fixed at the full 25%. This 25% share is commonly called
the “plowback” fund, because the funds are “plowed back” into management of O&C
lands.

Diversified use of the “plowback” fund by the BLM was evident in the 1960s, while in
1952 this money was used only for construction of timber access roads. This money
is now used for a variety of activities including road construction, operations and

maintenance, reforestation, seed orchards, recreation, protection, and management.

2. The O&C Logging Road Right-of-Way Regulations

There are approximately two and one-half million acres of forest lands in western
Oregon that are under the jurisdiction of the BLM. These lands consist of about two
million acres of Revested O&C Grant Lands and about one-half million acres of
Reconveyed Coos Bay Wagon Road Grant Lands and Public Domain lands. Most
of these lands are in a checkerboard pattern, with the government owning the
odd-numbered sections and private timber companies owning the even-numbered
sections. It is estimated that there are more than 5,000 separate tracts of BLM lands
in western Oregon, most with access problems.

Many special problems confronted the forest managers of the O&C lands because of
the checkerboard pattern of land ownership. In the early days of the O&C
administration, much of the private forestland in western Oregon had already been
developed and sales of government timber were made at the request of private
timber companies. The first roads were built into the area by private lumber
companies seeking to log their own properties. Roads were built across government
land with and without permission and to whatever standard the road builder chose.
There was little or no long-range planning and roads were constructed with little or
no engineering or provisions for maintenance.

Prior to June 1948, federal timber was sold without first obtaining legal access for
timber purchasers to the sale area. This resulted in approximately 85 percent of the
parcels being sold at the appraised price, usually to the landowner who controlled
the access to the sale area. The access monopolies created a situation where there
was only limited bidding on federal timber because those companies with access
could always underbid all other prospective purchasers since the access was
controlled by a few. There were few people willing to buy a parcel of government
timber which did not have legal access available, because it meant that they would
have to agree to the landowner's terms and conditions in order to obtain access.

In June 1948, the Secretary of the Interior issued a policy statement to the effect that
the BLM would no longer sell O&C timber without first obtaining access to the sale
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area for prospective purchasers. Subsequently, this policy was incorporated in a
new set of O&C timber sale regulations. The new regulations stated that "No
competitive sales shall be offered . . . unless there is access to the sale area which
is available to anyone who is qualified to bid."

This policy gave rise to a new access program. Various methods had to be devised
to obtain the needed access. One method employed was for BLM to refuse to offer
timber up for sale until the landowner who had the sale area blocked granted the
necessary access rights. This method worked where the landowner was anxious to
bid on the government timber; however, where the landowner had no need for the
government timber, there was no incentive to grant an authorization for a right-of-
way. Usually, when the landowner did grant an authorization for a right-of-way, it
would be for merely one sale, which made long-range planning problematic.

Another method of obtaining access was to purchase or condemn easements.
However, this method was constrained by very limited funding. It was not until after
1950 that funds became available to purchase easements and on August 25, 1953,
the first condemnation suit was filed. Since then, the BLM in western Oregon has
acquired more than 2,000 easements from willing landowners by negotiation and
has condemned more than 200. Procedures for acquisition of easements are
included in a separate BLM Acquisition Manual and Handbook (H-2100-1).

New right-of-way regulations provided a third method of obtaining access to the
checkerboard lands in western Oregon. The O&C Logging Road Right-of-Way
regulations were originally codified on April 5, 1950 as 43 CFR 8115.154-115.179.
In 1970 the regulations were renumbered 43 CFR 82234.2-3 (b), and in 1975 they
were given their present designation as 43 CFR 2812. The current 43 CFR 2812
regulations are included as lllustration I-1. A re-designation table showing the re-
codification of these regulations is included as lllustration I-2. These regulations are
unique in that they are limited to tramroads and logging roads and to a specific area
of public lands in western Oregon.

a. Policy Statement in Current Regulations (Need for Reciprocity
Identified)

The policy statement in the current regulations is found at 43 CFR 8§82812.0-6. This
section discusses the need for the United States to exchange reciprocal rights with
private owners of timber lands:

(b) It is well established that the value of standing timber is determined
in significant part by the cost of transporting the logs to the mill. Where
there is an existing road which is adequate or can readily be made
adequate for the removal of timber in the area, the failure to make such
road available for access to all the mature and over-mature timber it
could tap leads to economic waste. Blocks of timber which are
insufficient in volume or value to support the construction of a
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duplicating road may be left in the woods for lack of access over the
existing road. Moreover, the duplication of an existing road reduces
the value of the federal and other timber which is tapped by the
existing road.

(c) Itis also clear that the Department of the Interior, which is
responsible for the conservation of the resources of the O. and C.
lands and is charged specifically with operating the timber lands on a
sustained-yield basis, must have access to these lands for the purpose
of managing them and their resources. In addition, where the public
interest requires the disposition of Federal timber by competitive
bidding, prospective bidders must have an opportunity to reach the
timber to be sold. Likewise, where other timber is committed by
cooperative agreement to coordinated administration with timber of the
United States, there must be access to both.

The concept of the regulations was that the U.S. would trade right-of-ways with the
owners of intermingled private lands. The basic approach was that the U.S. would
not grant a permit to the owner of the intermingled land unless the landowner would
in turn grant an easement for a right-of-way to the U.S. This trade of access rights
took the form of a reciprocal right-of-way agreement. The strategy worked well in
western Oregon where the land ownership pattern blocked access to both parties.
However, the owner of the intermingled land had to first apply for a right-of-way
across the O&C lands.

An important aspect of the rights received by the U.S. under these regulations is the
duration of the grant. Whereas it had been customary in the past for the owner of
the intermingled private land to grant a short-term authorization for only one timber
sale, the new regulations required that the duration of the grant to the U.S. be of
sufficient duration so that all of the merchantable federal timber that was tributary to
the right-of-way could be removed during the term of the grant. This meant that the
grant term might vary from 5 to 100 years, depending on the harvest rotation
schedule. Very few grants could be accepted for short terms, as had been the case
in the past, because the currently merchantable timber could not be removed in that
time period.

Since these regulations were put into effect, BLM has issued more than

5,000 permits to cross BLM lands (approximately 700 are still in effect). BLM has
received more than 1,000 grants from the owners of intermingled lands (more than
500 are still in effect). The BLM has issued more permits than it has received grants
because, in many instances, the applicant for a permit to cross O&C lands does not
own any intermingled lands and, therefore, it was not necessary for the BLM to
obtain a reciprocal grant. The continuing effort of the BLM to obtain equal
opportunity of access for its timber purchasers has played an important role in
increasing competition for the sale of federal timber.
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The creation and proper administration of reciprocal right-of-way agreements is
essential to the management of the O&C lands.

Private timber owners continue to receive authorizations to use U.S. roads or cross
O&C lands to reach their timber under the right-of-way regulations found in

43 CFR 2812. Most of the lands in western Oregon are now covered by one or
more reciprocal right-of-way agreements. There have been changes and additions
to the 43 CFR 2812 regulations since 1950, but the basic concept remains the
same. When securing access where the right-of-way regulations do not apply; the
BLM must use other means, such as acquiring easements.

b. Reserved

3. Types of Reciprocal Right-of-Way Agreements
a. Arbitration Agreements

The first type of reciprocal right-of-way agreement developed was called an
“arbitration agreement.” As in all reciprocal right-of-way agreements, arbitration
agreements guaranteed that BLM timber sale purchasers had access over existing
roads of the permittee, and/or the right to construct roads over the permittee’s land.
However, all specific use conditions (fees, bonding, insurance, etc.) were subject to
negotiation between the BLM timber sale purchaser and the permittee. If these
parties did not reach agreement, the matter would be sent to arbitration in
accordance with the regulations.

While the arbitration agreement appeared to provide access to all bidders, onerous
conditions of use and excessive fees discouraged competitive bidding. Though
these obstacles could be resolved through arbitration, the process was expensive
and the outcome unknown until after the timber sale contract was sold. A study of
timber sales within an arbitration agreement area over a five year period showed
that, though access to the sales was open to all, the successful bidder was usually
the permittee to the reciprocal right-of-way agreement. It also showed that over
90% of the sales sold for appraised price, while sales in less restrictive access areas
offered during the same period sold for considerably more than the appraised price.

The last arbitration agreement was signed in 1957, and a few remain in western
Oregon today. With the release of the 1959 O&C Logging Road Right-of-Way
Handbook, a policy was adopted that “no arbitration agreements will be executed in
the future.”

In addition, arbitration agreements generally are not in conformance with the current
regulations (43 CFR 2812) and a policy statement in Chapter 11 indicates that
arbitration agreements cannot be assigned without bringing them current with 2812
regulations.
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b. Detailed Agreements

With the demise of the arbitration agreement, the BLM developed the “detailed
agreement”. This type of agreement sought to foresee all problems relating to road
use and construction. This proved unworkable and this type of agreement
eventually was also prohibited from use as “not in the interest of the United States.”

c. Semi-Detailed Agreements

Beginning around 1956, a third type of reciprocal right-of-way agreement was
developed--the “semi-detailed agreement.” Essentially, it is an amalgamation of the
best qualities of both the arbitration and detailed agreements. Semi-detailed
agreements accomplish three things: (1) creates a document that which has been
foreseen and agreed upon, (2) allows for change through negotiation and
amendment, and (3) provides the mechanics for solving unforeseen problems and
changes in practice through arbitration and/or specific third party determination. The
semi-detailed agreement finally achieved the Secretary’s 1948 goals of: (a) providing
access for all qualified bidders and (b) open and competitive bidding on federal
timber sales. These agreements have worked well for both the federal government
and the timber industry. The acceptance of the semi-detailed agreement is almost
universal, opening access to large areas of intermingled ownership and foregoing
the need for the federal government to acquire hundreds of individual easements
and the granting an even greater number of right-of-way permits.

It should be noted that the U.S. Government has obtained access for the
management of its timberlands and the removal of timber and other forest products
under these agreements; however, the right to obtain access for the recreational
public cannot be exercised until regulations are promulgated for this use.

E. Authority
1. Tramroad Act of 1895

Authority to issue permits over lands of the U.S. was contained in the Act of
January 21, 1895 (28 Stat. 635; 43 U.S.C. 956) which provides that:

The Secretary of the Interior is authorized and empowered, under
general regulations to be fixed by him, to permit the use of
rights-of-way through the public lands of the U.S., not within the limits
of any national forest, park, military or Indian reservation, for
tramroads, canals, or reservoirs to the extent of the ground occupied
by the water of the canals and reservoirs and fifty feet on each side of
the marginal limits thereof, or fifty feet on each side of the center line of
the tramroad, by any citizen or any association of citizens of the U.S.
engaged in the business of mining or quarrying or of cutting timber and
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manufacturing lumber or for the purposes of furnishing water for
domestic, public, and other beneficial uses.

This act was repealed by the Federal Land Policy and Management Act of 1976
(FLPMA).

2. O&C Act of 1937

Early reciprocal right-of-way agreements were obtained under the authority of the
Act of January 21, 1895. That Act was superseded by the Federal Land Policy and
Management Act (FLPMA) on October 21, 1976; however, FLPMA did not void any
pre-existing rights. Those authorizations are further supplemented by the O&C
Sustained Yield Act of August 28, 1937, (50 Stat. 874) which provides that the
Revested Oregon and California Railroad Grant Lands and the Reconveyed Coos
Bay Wagon Road Grant Lands that are classified as timber lands shall be managed:

... for permanent forest production and the timber thereon shall be
sold, cut, and removed in conformity with the principle of sustained
yield for the purpose of providing a permanent source of timber supply,
protecting watersheds, regulating stream flow, and contributing to the
economic stability of local communities and industries and providing
recreational facilities. (43 U.S.C. 1181a).

3. Timber Access Road Act of 1955

Additional authorization for the Secretary of the Interior to acquire rights-of-way
across privately-owned land is found in the Act of July 26, 1955 (69 Stat. 374), which
states:

The Secretary of the Interior may acquire rights-of-way and existing
connecting roads adjacent to public lands whenever he determines
that such acquisition is needed to provide a suitable and adequate
system of timber access roads to public lands under his jurisdiction.
For the purpose of this Act, the term ‘public lands' includes the
Revested Oregon and California Railroad and Reconveyed Coos Bay
Wagon Road Grant Lands in Oregon.

4. Public Land Order 5490

Public Land Order 5490, dated February 12, 1975, directed that the public domain
lands located in and west of Range 8 East of the Willamette Meridian, Oregon, be
reserved for multiple use management, including sustained yield of forest resources
in connection with intermingled Revested Oregon and California Railroad Grant
Lands and Reconveyed Coos Bay Wagon Road Lands.
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5. Federal Land Policy and Management Act of 1976 (FLPMA)

The most current legal authority provided the Secretary of the Interior to administer
and manage public lands in western Oregon is FLPMA, October 21, 1976 (90 Stat.
2743, 43 U.S.C. 1701), Sections 303 and 310. The authority for managing
rights-of-way is contained in Title V of FLPMA. Unilateral permits and reciprocal
right-of-way agreements approved prior to FLPMA usually cite the authority of the
Act of January 21, 1895. Although this Act was repealed by FLPMA, all
authorizations approved under its authority remain valid. Any amendments to such
authorizations, however, must be made under the FLPMA authority and the
regulations at 43 CFR 2812.

F. O&C Access Policy

The access policy for the O&C lands is described in the O&C Logging Road Right-
of-Way regulations at 43 CFR 82812.0-6. The policy is based on three criteria:

¢ Intermingled federal and private land ownership requires cooperation
between the parties, particularly with respect to timber access roads.

e Timber value is determined in part by the cost of transporting logs to the mill.
The lack of access for forest management and timber removal leads to
economic waste.

e Sustained-yield management and the sale of federal timber by advertised
bidding requires guaranteed access for all prospective bidders.

To this end, when the U.S. grants a right-of-way over the O&C lands to a private
party, that party will be required to grant a right-of-way to the U.S. if it “appears
necessary” for forest management access or timber removal. This is best
accomplished through mutually acceptable reciprocal right-of-way agreements with
private landowners or through federal ownership and control of roads. Reciprocal
right-of-way agreements should identify conditions of use that are equitable and
nondiscriminatory and are to facilitate, not hinder, land management activities.

G. Policy on Environmental Compliance

In accordance with the November 20, 1981 instructions from the BLM Director, the
existing O&C Logging Road Right-of-Way regulations are to remain in use until such
time as new regulations implementing Section 502 of FLPMA have been prepared.
These new regulations have not been written to date. Until such time, the BLM shall
make every effort to adhere to the mandates of Congress to implement various
environmental, cultural, land management and protective species acts, including:

e Endangered Species Act of 1973, Section 7,

e National Environmental Policy Act of 1969,
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e Bald and Golden Eagles Act of June 8, 1940,

e Migratory Bird Treaty Act of 1918,

e Antiquities Act of 1906,

e Archaeological Protection Act of 1979,

e National Historic Preservation Act of 1966, and
e Federal Water Pollution Control Act.

All new permits issued under 43 CFR 2812 regulations shall meet requirements of
the above acts. In addition, every effort should be made to amend existing
reciprocal right-of-way agreements to add provisions which would provide the BLM
with sufficient authority/discretion to exercise the authority of the various acts listed
above.

H. Delegation of Authority
Pertinent delegations of authority and program responsibility include:
1. Secretarial Order 2583

This order, as amended, authorizes the Director to take all action in accordance with
43 CFR 115, on all forestry matters involving the Revested O&C Railroad and
Reconveyed Coos Bay Wagon Road Grant Lands in Oregon.

2. Bureau Order 541

This order, dated April 21, 1954, as amended, provides for re-delegation of authority
to act on specified matters, including O&C rights-of-way, to subordinate officials
including the O&C District Foresters.

3. BLM Manual 1203- Delegation of Authority

a. Subject Function 2810 - Rights-of-Way and Road Use
Agreements (Timber Management Only, 43 CFR 2812)

State Director, Oregon State Office: Responsible for overall administration and
management of the O&C Logging Road Right-of-Way program, including monitoring
and evaluation of actions or activities which have been specifically delegated to
subordinates.
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b. Subject Function 2100 — Acquisitions

State Director, Oregon State Office: Approve acquisitions, including donations,
purchases, exchanges, and eminent domain/declarations of taking. Approve
negotiated settlements in excess of $2,000 above the appraised price.

4. Oregon State Office Supplement to BLM Manual 1203 - Delegation
of Authority

a. Subject function 2810 - Rights-of-Way and Road Use
Agreements (Timber Management only, 43 CFR 2812)

Deputy State Director for Resource Planning, Use, and Protection, Oregon State
Office: Approval of blanket road use bonds involving more than one BLM District.

Chief, Branch of Lands and Minerals, Oregon State Office: Responsible for
monitoring program performance and preparation of instructional guidelines for field
use in administering the program.

District Managers: Approve Inter-district unilateral permits and reciprocal right-of-
way agreements (both District Managers sign--special delegation from State Director
only). Approve intra-district unilateral permits and reciprocal right-of-way that cross
Resource Area boundaries within one district.

Field Managers: Approve unilateral permits and reciprocal right-of-way agreements
within the field manager’s jurisdiction for the construction and use of roads on lands
owned or controlled by the parties involved and the sharing of construction costs.
Take actions under the terms of unilateral permits and reciprocal right-of-way
agreements approving site specific proposals under the terms of each unilateral
permit or reciprocal right-of-way agreement. Allow the release (deletion) of lands
from a reciprocal right-of-way agreement based on mutual consent of both parties.

b. Subject Function 2100 — Acquisitions

District Manager: Approve acquisitions, including donations, purchases, exchanges,
and eminent domain/declaration of taking. Approve negotiated settlements up to
$2,000 above the appraised price.

Field Manager: Approve (technical approval): 1) easement surveys and plats, and
2) legal descriptions for acquisitions.

c. Subject Function 1530 - Disposal of Real Property

Deputy State Director for Management Services, Oregon State Office: Authorize the
disposal of unneeded easements when the continued use, occupancy, or control of
the property is not needed for the administration (management) of public lands.
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5. Operating Personnel

Day-to-day administration of the O&C logging road right-of-way program is usually
undertaken by various BLM field staff. Depending on the field office organization,
operating personnel may include one or more of the following staff:

District Program Leader: Interpret and implement formal instructional guidance,
provide necessary training to program staff personnel, and conduct operational
aspects of individual unilateral permits or reciprocal right-of-way agreements to
ensure consistency and compliance with regulations and this Handbook.

Field Office or District Office Realty Specialists, Engineers, Roads and Right-of-Way
Specialists, Road Managers, Land Law Examiners, Accounting Technicians:
Administer assigned responsibilities relating to individual unilateral permits or
reciprocal right-of-way agreements.
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43 Code of Federal Regulations - 2812
Page 1 of 24

43 Code of Federal Regulations
PART 2810-TRAMROADS AND LOGGING ROADS

Subpart 2812-Over O. and C. and Coos Bay Revested Lands

Sec.
2812.0-3  AULNOIILY ..eviiiiiiiiiiiii s 1-21
2812.0-5 DefiNItIONS .. .uuuiiiiiiiiiiiiiiiiii s 1-21
2812.0-6 Statement Of PONCY .......oviiiiiiiiiii e [-22
2812.0-7  CroSS IEIEIENCE .....uuuuiiiiiiiiiiii s 1-25
2812.0-9 Information COIECHION.........cooiiiiiiiiiiee e 1-26
2812.1 ApPlication ProCEAUIES .......ccceeiieeeeieicee e e s [-26
2812.1-1  FIlING e [-26
2812.1-2  CONENIS ..oeeiiieii et I-26
2812.1-3 Unauthorized use, occupancy, or development............ccccceeeeeeeenee. [-28
2812.2 Nature Of PErMIL........oouiiiiie e [-28
2812.2-1 NONEXCIUSIVE lICENSE ... [-28
2812.2-2 Right of permittee to authorize use by third parties ........................ [-28
2812.2-3 Construction in advance of Permit ...........coouuuiiiiniiiiiiieiiiiieee e [-29
2812.3 Right of way and road use agreement..............ccceeeieeeeeeveveeiiiiieennn. [-29
2812.3-1 Rights over lands controlled by applicant .............cccooveiiiiiiiiinneeenee. [-29
2812.3-2 Other roads and rights of way controlled by applicant.................... [-30
2812.3-3 Form of grant to the United States, recordation..............ccccceeeeeeneee. [-30
2812.3-4 Where no road use agreement is required ............ccccevvvvvviiiineeenenn. [-30
2812.3-5 Use by the United States and its licensees of rights received

frOM @ PEIMITEE ... [-30
2812.3-6 Duration and location of rights granted or received by the

United STates......coooeiiiiiee 1-31
2812.3-7 Permittee's agreement with United States respecting

compensation and adjustment of road Use ...........ccccceeieiieiiieieninnes [-31
2812.4 Arbitration and agreements .........oouvueiiiiiie e [-32
2812.4-1 Agreements and arbitration between permittee and licensee

respecting compensation payable by licensee to permittee

fOr USE OFf 1O ......uiiiii e 1-32
2812.4-2 Compensation payable by United States to permittee

fOr USE OF 1O ......uiiiii s 1-33
2812.4-3 Agreements and arbitration between permittee and licensee

respecting adjustment of road USE ..........cccoeeeeiiiiiiiiiiiiiii e 1-34
2812.4-4  Arbitration ProCEAUIE .......ccoiiiiiiiiiiiie e [-35
2812.5 Payment to the United States, bond...........cccoovviiiieiiiiiiie. [-36
2812.5-1 Payment required for O. and C. timber..........cccooeiiiiiiiiiiiiiiiiin e, [-36
2812.5-2 Payment to the United States for road US€...........cccevvvvriviiiieneeennn, [-36
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2812.5-3 Bonds in connection with existing roads..........ccooeeevvveeiiiiiinneeeeeee. [-37
2812.6 Approval and terms of permit...........ccccooeiieeiiiiiiiiiiii e [-37
2812.6-1  APPIOVAL ..euiiiieeiieeeee e [-37
2812.6-2 Terms and conditions of Permit ...........ccccevvvvviiiii e [-38
2812.7 ASSIgNMENT Of PEIMIL......ueiiii e [-40
2812.8 Cause for termination of permittee’s rights. .........ccccvvvvviiiiiieeeeeen, [-40
2812.8-1 Notice Of termination...........cooieiiiiiiiiiiee e [-40
2812.8-2 Remedies for violations by licensee..........ccccccceeeeeieiiiveeiiiciiee e, [-41
2812.8-3 Disposition of property on termination of permit .............cccccoeeeeeeee. [-41
2812.9 APPEAIS. ... [-42
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AUTHORITY: 43 U.S.C. 1181a, 1181b, 1732 1733, and 1740.
Subpart 2812-Over O. and C. and Coos Bay Revested Lands
SOURCE: 35 FR 9638, June 13, 1970, unless otherwise noted.
§ 2812.0-3 Authority.

Sections 303 and 310 of the Federal Land Policy and Management Act of 1976
(43 U.S.C. 1732, 1733, and 1740) and the Act of August 28, 1937 (4 U.S.C. 1181a
and 1181b), provide for the conservation and management of the Oregon and
California Railroad lands and the Coos Bay Wagon Road lands and authorize the
Secretary of the Interior to issue regulations providing for the use, occupancy, and
development of the public lands through permits and rights-of-way.

[54 FR 25855, June 20, 1989]
§ 2812.0-5 Definitions.

Except as the context may otherwise indicate, as the terms are used in this
paragraph:

(a) Bureau means Bureau of Land Management.

(b) Timber of the United States or federal timber means timber owned by the
United States or managed by any agency thereof, including timber on allotted and
tribal Indian lands in the O. and C. area.

(c) State Director means the State Director, Bureau of Land Management, or
his authorized representative.

(d) Authorized Officer means an employee of the Bureau of Land Management
to whom has been delegated the authority to take action.

(e) O. and C. lands means the Revested Oregon and California Railroad and
Reconveyed Coos Bay Wagon Road Grant Lands, other lands administered by the
Bureau under the provisions of the act approved August 28, 1937, and the public
lands administered by the Bureau of Land Management which are in Oregon and
in and west of Range 8 E., Willamette Meridian, Oregon.

() Tramroads include tramways, and wagon or motor-truck roads to be used in
connection with logging, and the manufacturing of lumber; it also includes railroads
to be used principally for the transportation, in connection with such activities, of
the property of the owner of such railroad.

(g) Management means police protection, fire presuppression and sup-
pression, inspection, cruising, reforesting, thinning, stand improvement,
inventorying, surveying,
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construction and maintenance of improvements, disposal of land, the eradication
of forest insects, pests and disease, and other activities of a similar nature.

(h) Licensee of the United States is, with respect to any road or right-of-way,
any person who is authorized to remove timber or forest products from lands of the
United States, or to remove timber or forest products from other lands committed
by a cooperative agreement to coordinated administration with the timber of the
United States over such road or right-of-way while it is covered by an outstanding
permit, or while a former permittee is entitled to receive compensation for such use
under the provisions of these regulations. A licensee is not an agent of the United
States.

(i) Direct control of a road, right-of-way, or land, by an applicant for permit
hereunder means that such applicant has authority to permit the United States and
its licensees to use such road, right-of-way of land in accordance with this
paragraph.

() Indirect control of a road, right-of-way, or land, by an applicant hereunder
means that such road, right-f-way, or land, is not directly controlled by him but is
subject to use by him or by:

(1) A principal, disclosed or undisclosed, of the applicant; or

(2) A beneficiary of any trust or estate administered or established by the
applicant; or

(3) Any person having or exercising the right to designate the immediate
destination of the timber to be transported over the right-of-way for which
application is made; or

(4) Any person who at any time has owned, or controlled the disposition of
the timber to be transported over the right-of-way applied for, and during the
24 months preceding the filing of the application has disposed of such ownership
or control to the applicant or his predecessor, under an agreement reserving or
conferring upon the grantor the right to share directly or indirectly in the proceeds
realized upon the grantee's disposal to third persons of the timber or products
derived therefrom or the right to reacquire ownership or control of all or any part of
the timber prior to the time when it undergoes its first mechanical alteration from
the form of logs; or

(5) Any person who stands in such relation to the applicant that there is
liable to be absence of arm's length bargaining in transactions between them
relating to such road, rights-of-way, or lands.

§ 2812.0-6 Statement of policy.

(@) The intermingled character of the O. and C. lands presents peculiar
problems of management which require for their solution the cooperation between
the Federal Government and the owners of the intermingled lands, particularly with
respect to timber roads.
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(b) Itis well established that the value of standing timber is determined in
significant part by the cost of transporting the logs to the mill. Where there is an
existing road which is adequate or can readily be made adequate for the removal
of timber in the area, the failure to make such road available for access to all the
mature and overmature timber it could tap leads to economic waste. Blocks of
timber which are insufficient in volume or value to support the construction of a
duplicating road may be left in the woods for lack of access over the existing road.
Moreover, the duplication of an existing road reduces the value of the federal and
other timber which is tapped by the existing road.

(c) ltis also clear that the Department of the Interior, which is responsible for
the conservation of the resources of the O. and C. lands and is charged
specifically with operating the timber lands on a sustained-yield basis, must have
access to these lands for the purpose of managing them and their resources. In
addition, where the public interest requires the disposition of Federal timber by
competitive bidding, prospective bidders must have an opportunity to reach the
timber to be sold. Likewise, where other timber is committed by cooperative
agreement to coordinated administration with timber of the United States, there
must be access to both.

(d) Accordingly, to the extent that in the judgment of the authorized officer it
appears necessary to accomplish these purposes, when the United States, acting
through the Bureau of Land Management, grants a right-of-way across O. and C.
lands to a private operator, the private operator will be required to grant to the
United States for use by it and its licensees:

(1) Rights-of-way across lands controlled directly or indirectly by him;

(2) The right to use, to the extent indicated in 88 2812.3-5 and 2812.3-6, any
portions of the road system or rights-of-way controlled directly or indirectly by the
private operator which is adequate or can economically be made adequate to
accommodate the probable normal requirements of both the operator and of the
United States and its licensees, and which form an integral part of or may be
added to the road system with which the requested right-of-way will connect;

(3) The right to extend such road system across the operator's lands to
reach federal roads or timber; and

(4) In addition, in the limited circumstances set forth in § 2812.3-2 of this
subpart the right to use certain other roads and rights-of-way. The permit will
describe by legal subdivisions the lands of the operator as to which the United
States receives rights. In addition, the extent and duration of the rights received by
the United States will be specifically stated in the permit and ordinarily will
embrace only those portions of such road system, rights-of-way and lands as may
be actually needed for the management and removal of federal timber, or other
timber committed by a cooperative agreement to coordinated administration with
timber of the United States.
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(e) When the United States or a licensee of the United States uses any portion
of a permittee's road system for the removal of forest products, the permittee will
be entitled to receive just compensation, including a fair share of the maintenance
and amortization charges attributable to such road, and to prescribe reasonable
road operating rules, in accordance with 88 2812.3-7 to 2812.4-4.

() As some examples of how this policy would be applied in particular
instances, the United States may issue a permit under subpart 2812 without
requesting any rights with respect to roads, rights-of-way or lands which the
authorized officer finds will not be required for management of or access to
Federal timber, or timber included in a cooperative agreement. Where, however,
the authorized officer finds that there is a road controlled directly or indirectly by
the applicant, which will be needed for such purposes and which he finds either
has capacity to accommodate the probable normal requirements both of the
applicant and of the Government and its licensees, or such additional capacity can
be most economically provided by an investment in such road system by the
Government rather than by the construction of a duplicate road, he may require,
for the period of time during which the United States and its licensees will have
need for the road, the rights to use the road for the marketing and management of
its timber and of timber included in a cooperative agreement in return for the
granting of right-of-way across O. and C. lands, and an agreement that the road
builder will be paid a fair share of the cost of the road and its maintenance. Where
it appears to the authorized officer that such a road will not be adequate or cannot
economically be enlarged to handle the probable normal requirements both of the
private operator and of the United States and its licensees, or even where the
authorized officer has reasonable doubt as to such capacity, he will not request
rights over such a road. Instead, the Bureau will make provision for its own road
system either by providing in its timber sale contracts that in return for the road
cost allowance made in fixing the appraised value of the timber, timber purchasers
will construct or extend a different road system, or by expending for such
construction or by extension monies appropriated for such purposes by the
Congress, or, where feasible, by using an existing duplicating road over which the
Government has obtained road rights. In such circumstances, however, road cost
and maintenance allowances made in the stumpage price of O. and C. timber will
be required to be applied to the road which the Bureau has the right to use, and
thereafter will not in any circumstances be available for amortization or
maintenance costs of the applicant's road.

(g9) When a right-of-way permit is issued for a road or road system over which
the United States obtains rights of use for itself and its licensees, the authorized
officer will seek to agree with the applicant respecting such matters as the time,
route, and specifications for the future development of the road system involved,;
the portion of the capital and maintenance costs of the road system to be borne by
the timber to be transported over the road system by the United States and its
licensees; a formula for determining the proportion of the capacity of the road
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system which is to be available to the United States and its licensees for the
transportation of forest products; and other similar matters respecting the use of
the road by the United States and its licensees and the compensation payable
therefor. To the extent that any such matter is not embraced in such an
agreement, it will be settled by negotiation between the permittee and the
individual licensees of the United States who use the road, and, in the event of
their disagreement, by private arbitration between them in accordance with the
laws of the State of Oregon.

(h) The authorized officer may in his discretion, issue short term right-of-way
permits for periods not exceeding three years, subject to one-year extensions in
his discretion. Such permits shall specify the volume of timber which may be
carried over the right-of-way and the area from which such timber may be logged.
The permits shall be revocable by the authorized officer, the State Director, or the
Secretary for violation of their terms and conditions or of these regulations or if
hazardous conditions result from the construction, maintenance or use of the
rights-of-way by the permittees or those acting under their authority. As a
condition for the granting of such permits, the applicant must comply with
88 2812.3-1 and 2812.3-3 of this subpart to the extent that rights-of-way and road
use rights are needed to remove government timber offered for sale in the same
general area during the period for which the short term right-of-way is granted.

() The authorized officer may, in his discretion, issue to private operators right-
of-way across O. and C. lands, needed for the conduct of salvage operations, for a
period not to exceed five years. A salvage operation as used in this paragraph
means the removal of trees injured or killed by windstorms, insect infestation,
disease, or fire, together with any adjacent green timber needed to make an
economic logging show. As a condition of the granting of such rights-of-way, the
operator will be required, when the authorized officer deems it necessary, to grant
to the United States and its licensees for the conduct of salvage operations on 0.
and C. lands for a period not to exceed five years, rights-of-way across lands
controlled directly or indirectly by him and to grant the right to use to the extent
indicated in 88 2812.3-5 and 2812.3-6 any portions of the road system controlled
directly or indirectly by the private operator which is adequate or can economically
be made adequate to accommodate the requirements of both the operator and of
the United States and its licensees.

[35 FR 9637, June 13, 1970, as amended at 41 FR 21642, May 27, 1976]

§ 2812.0-7 Cross reference.

For disposal of timber or material to a trespasser, see 8§ 9239.0-9 of this chapter.
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§ 2812.0-9 Information collection.

The information collection requirements contained in part 2810 of Group 2800
have been approved by the Office of Management and Budget under

44 U.S.C. 3507 and assigned clearance numbers 1004-0102 and 1004-0107. The
information is being collected to permit the authorized officer to determine if use of
the public lands should be granted for rights-of-way grants or temporary use
permits. The information will be used to make this determination. A response is
required to obtain a benefit. [60 FR 57072, Nov. 13, 1995]

§2812.1 Application procedures.
§2812.1-1 Filing.

(@) An application for a permit for a right-of-way over the O. and C. lands must
be submitted in duplicate on a form prescribed by the Director and filed in the
appropriate district office. Application forms will be furnished upon request.

(b) Any application filed hereunder, including each agreement submitted by the
applicant as a part thereof or as a condition precedent to the issuance of a permit,
may be withdrawn by the applicant by written notice delivered to the authorized
officer prior to the time the permit applied for has been issued to, and accepted by,
the applicant.

[35 FR 9637, June 13, 1970, as amended at 41 FR 21642, May 27, 1976]
§ 2812.1-2 Contents.

(@) An individual applicant and each member of any unincorporated association
which is an applicant must state in the application whether he is a native born or a
naturalized citizen of the United States. Naturalized citizens will be required to
furnish evidence of naturalization pursuant to the provisions of § 2802.1-4.

(b) An application by a private corporation must be accompanied by two copies
of its articles of incorporation, one of which must be certified by the proper official
of the company under its corporate seal, or by the secretary of the State where
organized. A corporation organized in a State other than Oregon must submit a
certificate issued by the State of Oregon attesting that the corporation is authorized
to transact business within that State. The requirements of this paragraph shall be
deemed satisfied if the corporation, having once filed the required documents,
makes specific reference to the date and case number of such previous
applications, states what changes, if any, have been made since the prior filings,
and includes a statement that the right of the company to do business in the State
of Oregon has not lapsed or terminated.
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(c) Where the application is for a right-of-way on any portion of which the
applicant proposes to construct a road, it must be accompanied by two copies of a
map prepared on a scale of 4 inches or 8 inches to the mile. Showing the survey
of the right-of-way so that it may be accurately located on the ground. The map
should comply with the following requirements, except as the authorized officer
may waive in any particular instance all or any of such requirements:

Courses and distances of the center line of the right-of-way should be given;
the courses referred to the true meridian and the distance in feet and decimals
thereof. The initial and terminal points of the survey must be accurately connected
by course and distance to the nearest readily identifiable corner of the public land
surveys, or, if there be no such corner within two miles, then connected to two
permanent and prominent monuments or natural objects. All subdivisions of the
public lands surveys, any part of which is within the limits of the survey, should be
shown in their entirety, based upon the official subsisting plat with subdivisions,
section, township, and range clearly marked. The width of the right-of-way should
be given; and if not of uniform width, the locations and amount of change must be
definitely shown. There shall also be a statement on the face of or appended to
the map indicating the grade and usable width of the road to be constructed, the
type of material which will be used for the surface, the type and extent of the
drainage facilities, and the type of construction and estimated capacity of any
bridges. The map should bear upon its face the statement of the person who
made the survey, if any, and the certificate of the applicant; such statement and
certificate should be as set out in Forms as approved by the Director.

(d) Where the application is for the use of an existing road, a map adequate to
show the location thereof will be required, together with a statement of the specific
nature and location of any proposed improvements to such road. A blank map
suitable for most cases may be procured from the appropriate district forester.

(e) Every application for a right-of-way must also be accompanied by a diagram
indicating the roads and rights-of-way which form an integral part of the road
system with which the requested right-of-way will connect, the portions of such
road system which the applicant directly controls within the meaning of
§ 2812.0-5(i), the portions thereof which the applicant indirectly controls within the
meaning of § 2812.0-5(j), and the portions thereof as to which the applicant has no
control within the meaning of such sections. As to the portions over which the
applicant has no control, he must furnish a statement showing for the two years
preceding the date of the filing of the application, all periods of time that he had
direct or indirect control thereof, and the date and nature of any changes in such
control. The diagram shall also contain the name of the person whom the
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applicant believes directly controls any portion of such road system which the
applicant does not directly control. Where a right-of-way for a railroad is involved,
the applicant must indicate which portions of the right-of-way will be available for
use as truck roads upon the removal of the rails and ties and the probable date of
such removal. Blank diagram forms, suitable for most cases, may be obtained
from the appropriate district forester.

§ 2812.1-3 Unauthorized use, occupancy, or development.

Any use, occupancy, or development of the Revested Oregon and California
Railroad and Reconveyed Coos Bay Wagon Road Grant Lands (O & C) lands (as
is defined in 43 CFR 2812.0-5(e)), for tramroads without an authorization pursuant
to this subpart, or which is beyond the scope and specific limitations of such an
authorization, or that cause unnecessary or undue degradation, is prohibited and
shall constitute a trespass as defined in § 2808.10 of this title. Anyone determined
by the authorized officer to be in violation of this section shall be notified of such
trespass in writing and shall be liable to the United States for all costs and
payments determined in the same manner as set forth in subpart 2808 of this title.
[70 FR 21078, April 22, 2005]

§ 2812.2 Nature of permit.
§ 2812.2-1 Nonexclusive license.

Permits for rights-of-way for tramroads, do not constitute easements, and do
not confer any rights on the permittee to any material for construction or other
purposes except, in accordance with the provisions of 8§ 2812.6-2 and 2812.8-3,
such materials as may have been placed on such lands by a permittee. The
permits are merely nonexclusive licenses to transport forest products owned by
the permittee. Such permits may be canceled pursuant to § 2812.8.

§ 2812.2-2 Right of permittee to authorize use by third parties.

A permittee may not authorize other persons to use the right-of-way for the
transportation of forest products which are not owned by the permittee. Any
person, other than the permittee or a licensee of the United States who desires to
use the right-of-way for such purposes, is required to make application therefor
and to comply with all the provisions of these regulations relating to applications
and applicants: Provided, however, That upon the request of a permittee the
authorized officer may, with respect to an independent contractor who desires to
use such right-of-way for the transportation of forest products owned by such
independent contractor and derived from timber or logs acquired by him from such
permittee, waive the requirements of this sentence. Where the right-of-way
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involved has been substantially improved by the holder of an outstanding permit,
any subsequent permit issued for the same right-of-way will be conditioned upon
the subsequent permittees agreement while the prior permit is outstanding, to be
bound by the road rules of and to pay fair compensation to, the prior permittee,
such rules and compensation to be agreed upon by the prior and subsequent
permittee in accordance with the procedures and standards established by the
regulations in 88 2812.4-1, 2812.4-3, and 2812.4-4 of this subpatrt.

§ 2812.2-3 Construction in advance of permit.

The authorized officer may grant an applicant authority to construct improvements
on a proposed right-of-way prior to a determination whether the permit should
issue. Such advance authority shall not be construed as any representation or
commitment that a permit will issue. Upon demand by the authorized officer, the
applicant will fully and promptly comply with all the requirements imposed under
and by this paragraph. Advance construction will not be authorized unless and
until applicant has complied with 8§ 2812.1-1, 2812.1-2, 2812.3-1 and 2812.5-1.

§ 2812.3 Right-of-way and road use agreement.
§ 2812.3-1 Rights over lands controlled by applicant.

Where, in the judgment of the authorized officer, it appears necessary in order to
carry out the policy set forth in § 2812.0-6, he may require the applicant, as a
condition precedent to the issuance of the permit:

(@) To grant to the United States, for use by it and its licensees and permittees,
rights-of-way across lands in the O. and C. area directly controlled by the
applicant; and as to lands in such area which are indirectly controlled by him,
either to obtain such rights for the United States or to make a showing satisfactory
to the authorized officer that he has negotiated therefor in good faith and to waive
as to the United States, its licensees and permittees any exclusive or restricted
right he may have to such lands as are indirectly controlled by him.

(b) In addition, to agree to permit the United States and its licensees, upon the
payment of fair compensation as hereinafter provided, to use under the terms and
conditions of this paragraph such portion as the applicant directly controls of the
road system and rights-of-way which are an integral part of or may be added to the
road system with which the right-of-way applied for will connect, and as to the
portions of such road system or rights-of-way as the applicant indirectly controls,
either to obtain such rights for the United States and its licensees or to make a
showing satisfactory to the authorized officer that he has negotiated therefor in
good faith and, in such latter circumstance, to waive as to the United States and its
licensees any exclusive or restricted right he may have in such portion of the road
system and rights-of-way.
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§ 2812.3-2 Other roads and rights-of-way controlled by applicant.

In addition to the private road systems and rights-of-way described in
§ 2812.3-1 in the event the applicant controls directly or indirectly other roads or
rights-of-way in any O. and C. area where the authorized officer of the Bureau
finds that, as of the time of filing or during the pendency of the application, the
United States is unreasonably denied access to its timber for management
purposes or where, as of such time, competitive bidding by all prospective
purchasers of timber managed by the Bureau in the O. and C. area, or of other
Federal timber intermingled with or adjacent to such timber, is substantially
precluded by reason of the applicant's control, direct or indirect, of such roads or
rights-of-way, the authorized officer may require the applicant to negotiate an
agreement granting to the United States and its licensees the right to use, in
accordance with the terms and conditions of this paragraph such portion of such
roads or rights-of-way as may be necessary to accommodate such management
or competitive bidding.

§ 2812.3-3 Form of grant to the United States, recordation.

Any grant of rights to the United States under this section shall be executed on
a form prescribed by the Director which shall constitute and form a part of any
permit issued upon the application involved. The applicant shall record such
agreement in the office of land records of the county or counties in which the
roads, rights-of-way, or lands, subject to the agreement are located, and submit
evidence of such recordation to the appropriate district manager.

§ 2812.3-4 Where no road use agreement is required.

Where, in the judgment of the authorized officer, it is consistent with the policy
set forth in subpart 2811 he may issue a permit without requesting the applicant to
grant any rights to the United States under this paragraph.

§ 2812.3-5 Use by the United States and its licensees of rights received from
a permittee.

The use by the United States and its licensees of any of the rights received
from a permittee hereunder shall be limited to that which is necessary for
management purposes, or to reach, by the most reasonably direct route, involving
the shortest practicable use of the permittee's road system, a road or highway
which is suitable for the transportation of forest products in the type and size of
vehicle customarily used for such purposes and which is legally available for public
use for ingress to and the removal of forest products from
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Government lands or from other lands during such periods of time as the timber
thereon may be committed by a cooperative agreement to coordinated
administration with timber of the United States. However, the type and size of
vehicle which may be used by the licensee on the permittee's road shall be
governed by 88 2812.3-7 and 2812.4-3.

§ 2812.3-6 Duration and location of rights granted or received by the United
States.

The rights-of-way granted by the United States under any permit issued under

§ 2812.6, subject to the provisions of § 2812.7, will be for a stated term or terms
which may vary for each portion of the right-of-way granted; such term or terms will
normally be coincident with the probable period of use for the removal of forest
products by the permittee and any successor in interest of the various portions of
the right-of-way requested. In the same manner the permit will also state the
duration of the rights of the United States to use and to permit its licensees to use,
and the location by legal subdivisions of, each of the various portions, if any, of the
roads, rights-of-way, and lands which a permittee hereunder authorizes the United
States and its licensees to use; and, similarly, the duration of such rights received
by the United States will normally be coincident with the probable period of use for
the removal of forest products, by the United States and its existing and
prospective licensees, of such roads, rights-of-way, and lands.

§ 2812.3-7 Permittee's agreement with United States respecting
compensation and adjustment of road use.

(@) Where the United States receives rights over any road, right-of-way, or
lands, controlled directly or indirectly by a permittee, the authorized officer will seek
to arrive at an advance agreement with the permittee respecting any or all of such
matters as the time, route, and specifications for the development of the road
system in the area; the total volume of timber to be moved over such road system,
and the proportion of such timber which belongs to the United States or is
embraced in a cooperative agreement for coordinated management with timber of
the United States managed by the Bureau; the consequent proportion of the
capital costs of the road system to be borne by such timber of the United States or
embraced in such cooperative agreement; the period of time over, or rate at which,
the United States or its licensees shall be required to amortise such capital cost;
provisions for road maintenance; the use in addition to the uses set forth in
§ 2812.3-5 which the United States and its licensees may make of the road system
involved, a formula for determining the proportionate capacity of the road system
or portions thereof which shall be available to the United States and its licensees
for the transportation of forest products; the amount and type of insurance to be
lllustration I-1
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carried, and the type of security to be furnished by licensees of the United States
who use such road; and such other similar matters as the authorized officer may
deem appropriate. To the extent necessary to fulfill the obligations of the United
States under any such advance agreement, subsequent contracts for the sale of
timber managed by the Bureau and tapped by such road system, and subsequent
cooperative agreements for the coordinated management of such timber with other
timber, will contain such provisions as may be necessary or appropriate to require
such licensees to comply with the terms of the advance agreement. Where such
an advance agreement between the United States and the permittee includes
provisions relating to the route and specifications for extensions of the road system
involved, the authorized officer may agree that upon the filing of proper
applications in the future the applicant or his successor in interest shall receive the
necessary permits for such road extensions as may cross lands managed by the
Bureau: Provided, however, That the applicant shall have substantially complied
with the terms of such advance agreement and of the outstanding permits
theretofore issued to him.

(b) The provisions of § 2812.4 shall not be applicable to any matters embraced
in an agreement made pursuant to this section.

§ 2812.4 Arbitration and agreements.

§ 2812.4-1 Agreements and arbitration between permittee and licensee
respecting compensation payable by licensee to permittee for use of road.

(@) In the event the United States exercises the rights received from a
permittee hereunder to license a person to remove forest products over any road,
right-of-way, or lands of the permittee or of his successor in interest, to the extent
that such matters are not covered by an agreement under § 2812.3-7 of this
subpart, such licensee will be required to pay the permittee or his successor in
interest such compensation and to furnish him such security, and to carry such
liability insurance as the permittee or his successor in interest and the licensee
may agree upon. If the parties do not agree, then upon the written request of
either party delivered to the other party, the matter shall be referred to and finally
determined by arbitration in accordance with the procedures established by
§ 2812.4-4. During the pendency of such arbitration proceedings the licensee
shall be entitled to use the road, right-of-way, or lands involved upon payment, or
tender thereof validly maintained, to the permittee of an amount to be determined
by the authorized officer and upon the furnishing to the permittee of a corporate
surety bond in an amount equal to the difference between the amount fixed by the
authorized officer and the amount sought by the permittee. The licensee shall
also, as a condition of use in such circumstances, maintain such liability insurance
in such amounts covering any additional hazard and risk which might accrue by
reason of the licensee's use of the road, as the authorized officer may prescribe.
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(b) The arbitrators shall base their award as to the compensation to be paid by
the licensee to the permittee or his successor in interest upon the amortization of
the replacement costs for a road of the type involved, including in such
replacement costs an extraordinary cost peculiar to the construction of the
particular road involved and subtracting therefrom any capital investment made by
the United States or its licensees in the particular road involved or in improvements
thereto used by and useful to the permittee or his successor in interest plus a
reasonable interest allowance on the resulting cost figure, taking into account the
risk involved, plus costs of maintenance if furnished by the permittee or his
successor, including costs of gates and gateman. In arriving at the amortization
item, the arbitrators shall take into account the probable period of time, past and
present, during which such road may be in existence, and the volume of timber
which has been moved and the volume of timber currently merchantable, which
probably will be moved from all sources over such road. The arbitrators shall also
take into account the extent to which the use which the licensee might otherwise
economically make of the road system is limited by § 2812.3-5. In addition, the
arbitrators may fix the rate at which payments shall be made by the licensee during
his use of the road. The arbitrators shall require the licensee to provide adequate
bond, cash deposit, or other security to indemnify the permittee or his successor in
interest against failure of the licensee to comply with the terms of the award and
against damage to the road not incident to normal usage and for any other
reasonable purpose, and also to carry appropriate liability insurance covering any
additional hazard and risks which may accrue by reason of the licensee's use of
the road.

(c) Where improvements or additions are required to enable a licensee to use
a road or right-of-way to remove timber or forest products, the cost of such
improvements will be allowable to the licensee.

(d) The full value at current stumpage prices will be allocable against a
licensee for all timber to be cut, removed, or destroyed by the licensee on a
permittee's land in the construction or improvement of the road involved.

§ 2812.4-2 Compensation payable by United States to permittee for use of
road.

In the event the United States itself removes forest products over any road or
right-of-way of the permittee or his successor in interest, the United States, if there
has been no agreement under § 2812.3-7 covering the matter, shall pay to the
permittee or his successor in interest reasonable compensation as determined by
the State Director, who shall base his determination upon the same standards
established by this paragraph for arbitrators in the determination of the
compensation to be paid by a licensee to a permittee: Provided, however, That no
bond or other security or liability insurance is to be required of the United States.
When the United States constructs or improves a road on a permittee's land or
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right-of-way it shall pay to the permittee the full value at current stumpage prices of
all timber of the permittee cut, removed, or destroyed in the construction or
maintenance of such road or road improvements. Current stumpage prices shall
be determined by the application of the standard appraisal formula, used in
appraising O. and C. timber for sale, to the volume and grade of timber. Such
volume and grade shall be determined by a cruise made by the permittee or, at his
request, by the authorized officer. If either the permittee or the authorized officer
does not accept the cruise made by the other, the volume and grade shall be
determined by a person or persons acceptable both to the permittee and the State
Director.

§ 2812.4-3 Agreements and arbitration between permittee and licensee
respecting adjustment of road use.

(&) When the United States exercises the right received under this paragraph
to use or to license any person to use a road of a permittee, the permittee or his
successor in interest shall not unreasonably obstruct the United States or such
licensee in such use. If there has been no agreement under § 2812.3-7 covering
such matters, the permittee shall have the right to prescribe reasonable operating
regulations, to apply uniformly as between the permittee and such licensee,
covering the use of such road for such matters as speed and load limits,
scheduling of hauls during period of use by more than one timber operator,
coordination of peak periods of use, and such other matters as are reasonably
related to safe operations and protection of the road; if the capacity of such road
should be inadequate to accommodate the use thereof which such licensee and
permittee desire to make concurrently, they shall endeavor to adjust their
respective uses by agreement.

(b) If the permittee and such licensee are unable to agree as to the
reasonableness of such operating regulations or on the adjustment of their
respective uses where the capacity of the road is inadequate to accommodate
their concurrent use, then upon the written request of either party delivered to the
other party, the matter shall be referred to and finally determined by arbitration
inaccordance with the procedures established by § 2812.4-4.

(c) The arbitrators may make such disposition of a dispute involving the
reasonableness of such operating regulations as appears equitable to them, taking
into account the capacity and the construction of the road and the volume of use to
which it will be subjected. In the determination of a dispute arising out of the
inadequacy of the capacity of a road to accommodate the concurrent use by a
permittee and a licensee, the arbitrators may make such disposition thereof as
appears equitable to them, taking into account, among other pertinent facts, the
commitments of the permittee and the licensee with respect to the cutting and
removal of the timber involved and the disposition of the products derived
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therefrom; the extent to which each of the parties may practicably satisfy any of the
aforesaid commitments from other timber currently controlled by him; the past
normal use of such road by the permittee; the extent to which federal timber has
contributed to the amortization of the capital costs of such road; and the extent to
which the United States or its licensees have enlarged the road capacity.

§ 2812.4-4 Arbitration procedure.

(@) Within 10 days after the delivery of a written request for arbitration under
§ 2812.4-1 or § 2812.4-3 of this subpart each of the parties to the disagreement
shall appoint an arbitrator and the two arbitrators thus appointed shall select a third
arbitrator. If either party fails to appoint an arbitrator as provided herein, the other
party may apply to a court of record of the State of Oregon for the appointment of
such an arbitrator, as provided by the laws of such State. If within ten days of the
appointment of the second of them, the original two arbitrators are unable to agree
upon a third arbitrator who will accept the appointment, either party may petition
such a court of record of the State of Oregon for the appointment of a third
arbitrator. Should any vacancy occur by reason of the resignation, death or
inability of one or more of the arbitrators to serve, the vacancy shall be filled
according to the procedures applicable to the appointment of the arbitrator whose
death, disability, or other inability to serve, created the vacancy.

(b) By mutual agreement, the parties may submit to a single arbitration
proceeding controversies arising under both 88 2812.4-1 and 2812.4-3.

(c) The arbitrators shall hear and determine the controversy and make, file,
and serve their award in accordance with the substantive standards prescribed in
88 2812.4-1 and 2812.4-3, for the type of controversy involved and in accordance
with the procedures established by the laws of the State of Oregon pertaining to
arbitration proceedings. A copy of the award shall also be served at the same time
upon the authorized officer or the State Director, either personally or by registered
mail.

(d) Costs of the arbitration proceedings shall be assessed by the arbitrators
against either or both of the parties, as may appear equitable to the arbitrators,
taking into account the original contentions of the parties, the ultimate decision of
the arbitrators and such other matter as may appear relevant to the arbitrators.

(35 FR 9638, June 13, 1970, as amended at 41 FR 21642, May 27, 1976]
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§2812.5 Payment to the United States, bond.
§2812.5-1 Payment required for O. and C. timber.

An applicant will be required to pay to the Bureau of Land Management, in
advance of the issuance of the permit, the full stumpage value as determined by
the authorized officer of the estimated volume of all timber to be cut, removed, or
destroyed, on O. and C. lands in the construction or operation of the road.

§2812.5-2 Payment to the United States for road use.

(@) A permittee shall pay a basic fee of $5 per year per mile or fraction thereof
for the use of any existing road or of any road constructed by the permittee upon
the right-of-way. If the term of the permit is for 5 years or less, the entire basic fee
must be paid in advance of the issuance of the permit. If the term of the permit is
longer than 5 years, the basic fee for each 5-year period or for the remainder of the
last period, if less than 5 years, must be paid in advance at 5-year intervals:
Provided, however, That in those cases where the permittee has executed under
88 2812.3-1 to 2812.3-5 an agreement respecting the use of roads, rights-of-way
or lands, no such basic fee shall be paid: Provided further, This paragraph shall
not apply where payment for road use is required under § 2812.3-1(b).

(b) Where the permittee receives a right to use a road constructed or acquired
by the United States, which road is under the administrative jurisdiction of the
Bureau of Land Management, the permittee will be required to pay to the United
States a fee to be determined by the authorized officer who may also fix the rate at
which payments shall be made by the permittee during his use of the road. The
authorized officer shall base his determination upon the amortization of the
replacement costs for a road of the type involved, together with a reasonable
interest allowance on such costs plus costs of maintenance if furnished by the
United States and any extraordinary costs peculiar to the construction or acquisi-
tion of the particular road. In the case of federally acquired or constructed access
roads, an allowance representing a reasonable allocation for recreational or other
authorized uses shall be deducted from the replacement costs of the road before
the amortization item is computed. A similar allowance and deduction shall be
made in cases involving roads constructed as a part of a timber sale contract
when, and if, subsequent to completion of such contract any such road becomes
subject to recreational or other authorized uses. In arriving at the amortization
item, the authorized officer shall take into account the probable period of time, past
and present, during which such road may be in existence, and the volume of
timber which has been moved, and the volume of timber currently merchantable
which probably will be moved from all sources over such road: Provided, however,
That this subdivision shall not apply where the permittee transports forest products
purchased from the United States through the Bureau of Land Management, or

BLM Oregon State Office Handbook H-2812-1 Rel. 2-165
Supersedes Rel. 2-143 02/17/2009



CHAPTER | — INTRODUCTION AND HISTORY [-37

lllustration I-1
43 Code of Federal Regulations - 2812
Page 19 of 24

where payment for such road use to another permittee is required under this
subpart 2812: Provided further, That where the United States is entitled to charge
a fee for the use of a road, the authorized officer may waive such fee if the
permittee grants to the United States and its licensees the right to use, without
charge, permittee's roads of approximately equal value as determined under the
methods provided in this subdivision and § 2812.4-1(b), as may be applicable.

(c) If an application is filed to use a road built on O. and C. lands by the
applicant or his predecessor in interest under a permit which has expired, the
authorized officer may issue a new permit which provides that as to such road the
applicant's road use payments shall be determined in accordance with paragraph
(b) of this section except that he shall be required to pay a road use fee which is
adequate to amortize only his proportionate share of any capital improvements
which have been or may be placed on the road by the United States or its
licensees together with a reasonable interest allowance thereon plus cost of
maintenance if furnished by the United States: Provided, however, That if the
application is for use of a road which has been built by a predecessor in interest
the permit shall provide that the applicant may use the road only for the purpose of
reaching the lands of the predecessor in interest that were served by the road. As
a condition for the granting of such a permit, the applicant must comply with
88§ 2812.3-1 to 2812.3-5 to the extent that rights-of-way and road use rights are
needed to manage lands of the United States or to remove timber therefrom.

§2812.5-3 Bonds in connection with existing roads.

An applicant for permit or a permittee desiring to use an existing road owned or
controlled by the United States, shall prior to such use post a bond on a form
prescribed by the Director. The amount of the bond shall be determined by the
authorized officer but in no event less than five hundred dollars ($500) per mile or
fraction thereof. The bond shall be executed by an approved corporate surety, or
the permittee may deposit an equivalent amount in cash or negotiable securities of
the United States and the bond shall be conditioned upon compliance with subpart
2812 and the terms and conditions of the permit.

8§ 2812.6 Approval and terms of permit.
§ 2812.6-1 Approval.

(@) Upon the applicant's compliance with the appropriate provisions of this
paragraph and if it is determined that the approval of the application will be in the
public interest, the authorized officer may, in his discretion, issue an appropriate
permit, upon a form prescribed by the Director.

(b) The authorized officer may waive the requirements of 8§ 2812.1-2 (c) and
(e) and 2812.5-3 in the case of a natural person who applies for a right-of-way for
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not to exceed a period of twelve weeks. Not more than one such waiver shall be
allowed in each consecutive twelve calendar months on behalf of or for the benefit
of the same person.

§ 2812.6-2 Terms and conditions of permit.

(@) As to all permits: Every permittee shall agree:

(1) To comply with the applicable regulations in effect as of the time when
the permit is issued and, as to the permittee's roads as to which the United States
has received rights under 88 2812.3-1 to 2812.3-5 with such additional regulations
as may be issued from time to time relating to the use of roads for the purpose of
access by properly licensed hunters and fishermen and by other recreationalists to
lands of the United States in the O. and C. area which are suitable for such
recreational purposes, where such use will not unreasonably interfere with the use
of the road by the permittee for the transportation of forest products or unduly
enhance the risk of fire, collision, or other hazards on such road and on lands in
the vicinity thereof. If, notwithstanding the request of the authorized officer that the
permittee allow use of a road in conformity with such additional regulations the
permittee shall unreasonably withhold his assent, the authorized officer shall refer
the disagreement through the proper channels to the Director of the Bureau for his
consideration, and, if the Director concurs in the conclusion of the authorized
officer and if the matter is still in dispute, he shall refer the matter to the Secretary
of the Interior for his consideration. In the event of the Secretary's concurrence in
the conclusions of the authorized officer, and if the permittee nevertheless un-
reasonably withholds such assent, the United States may institute such judicial
proceedings as may be appropriate to enforce said regulations.

(2) Not to cut, remove, or destroy any timber not previously purchased on
the right-of-way without having first obtained specific authority from the authorized
officer and making payment therefor.

(3) To take adequate precaution to prevent forest, brush, and grass fires; to
endeavor with all available personnel to suppress any fire originating on or
threatening the right-of-way on which a road is being used or constructed by the
permittee or any fire caused by the permittee; to do no burning on or near the right-
of-way without State permit during the seasons that permits are required and in no
event to set fire on or near the right-of-way that will result in damage to any natural
resource or improvement.

(4) To submit to arbitration proceedings and to be bound by the resulting
arbitral awards, pursuant to 88§ 2812.4-1, 2812.4-3, and 2812.4-4.,

(5) Inthe event that the United States acquires by purchase or eminent
domain the land or any interest therein, over which there passes a road which the
United States has acquired the right to use under 88 2812.3-1 to 2812.3-5 of this
subpart to waive compensation for the value of the road, equivalent to the
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proportion that the amount the United States has contributed bears to the total
actual cost of construction of the road. Such contribution shall include any
investment in or amortization of the cost of such road, or both, as the case may be,
made by the United States or a by the licensee either by way of direct expendi-
tures upon such road, or by way of payment United States or a licensee to the
permittee, or by way of allowance made by the United States to the permittee in
any timber sales contract for such amortization or capital investment.

(6) To construct all roads and other improvements as described in the
application for the permit, except as the authorized officer may authorize
modification or abandonment of any such proposed construction.

(7) To use the permit and right-of-way afforded subject to all valid existing
rights, to such additional rights-of-way as may be granted under this paragraph to
a reservation of rights-of-way for ditches and canals constructed under authority of
the United States.

(8) Not to discriminate against any employee or applicant for employment
because of race, creed, color, or national origin, and to require an identical
provision to be included in all subcontracts.

(9) Except as the authorized officer may otherwise permit or direct to clean
up and remove from the road and right-of-way within six months after the
expiration or other termination of the permit, all debris, refuse, and waste material
which may have resulted from his operations and use of said road; to repair all
damage to said road resulting directly or indirectly from his use thereof; and to
remove therefrom all structures, timbers, and other objects that may have been
installed or placed thereon by him in connection with said operations or use;
Provided, however, That the road and all usable road improvements shall be left in
place.

(10) Upon request of an authorized officer, to submit to the Bureau within 30
days with permission to publish, the detailed terms and conditions, including the
fee which the permittee will ask as a condition of such licensee's use for the
removal of forest products over any road or right-of-way which the United States
and its licensees have acquired a right to use under 88 2812.1-3 to 2812.1-5.

(11) To grant to the United States, upon request of an authorized officer in
lieu of the rights-of-way across legal subdivisions granted pursuant to 88 2812.1-3
to 2812.1-5, such permanent easements on specifically described locations as
may be necessary to permit the Bureau to construct roads on such legal
subdivisions with appropriated funds: Provided, That at the time of the grant of
such permanent easements the Bureau shall release, except for necessary
connecting spur roads, the rights-of-way across such legal subdivisions previously
granted: Provided further, That if the United States builds a road on such
permanent easements it shall pay for any timber of the permittee which is cut,
removed, or destroyed in accordance with § 2812.4-2. The authorized officer shall
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waive the requirement under this paragraph, however, if the permittee makes a
satisfactory showing to the authorized officer that he does not own a sufficient
interest in the land to grant a permanent easement, and that he has negotiated
therefor in good faith without success.

(b) As to permits for the use of an existing road: In addition, every permittee to
whom a permit is issued for the use of an existing road is required to agree:

(1) To maintain such a road in an adequate and satisfactory condition or to
arrange therefor with the other users of the road. In the absence of satisfactory
performance, the authorized officer may have such maintenance work performed
as may be necessary in his judgment, determine the proportionate share allocable
to each user, and collect the cost thereof from the parties or the sureties on the
bonds furnished by said parties.

(2) Upon the expiration or other termination of his right to its use, to leave
said road and right-of-way in at least as good a condition as existed prior to the
commencement of his use.

§ 2812.7 Assignment of permit.

Any proposed assignment of a permit must be submitted in duplicate, within
90 days after the date of its execution, to the authorized officer for approval,
accompanied by the same showing and undertaking by the assignee as is required
of an applicant by 88§ 2812.1-2 and 2812.3-1 to 2812.3-5, and must be supported
by a stipulation that the assignee agrees to comply with and be bound by the
terms and conditions of the permit and the applicable regulations of the
Department of the Interior in force as of the date of such approval of the
assignment.

[35 FR 9638, June 13, 1970, as amended at 41 FR 21642, May 27, 1976]
§ 2812.8 Cause for termination of permittee's rights.
§ 2812.8-1 Notice of termination.

(a) The authorized officer in his discretion may elect upon 30 days' notice to
terminate any permit or right-of-way issued under this paragraph if:

(1) In connection with the application made therefor, the applicant rep-
resented any material fact knowing the same to be false or made such rep-
resentation in reckless disregard of the truth; or

(2) A permittee, subsequent to the issuance of a permit or right-of-way to
him, represents any material fact to the Bureau, in accordance with any
requirement of such permit or this paragraph, knowing such representation to be
false, or makes such representation in reckless disregard of the truth.

(b) The authorized officer in his discretion may elect to terminate any permit or
right-of-way issued under this paragraph, if the permittee shall fail to comply with
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any of the provisions of such regulations or make defaults in the performance or
obligation of any of the conditions of the permit, and such failure or default shall
continue for 60 days after service of written notice thereof by the authorized officer.

(c) Notice of such termination shall be served personally or by registered mail
upon the permittee, shall specify the misrepresentation, failure or default involved,
and shall be final, subject, however, to the permittee’s right of appeal.

(d) Termination of the permit and of the right-of-way under this section shall not
operate to terminate any right granted to the United States pursuant to this
paragraph, nor shall it affect the right of the permittee, after the termination of his
permit and right-of-way to receive compensation and to establish road operating
rules with respect to roads controlled by him which the United States has the right
to use and to permit its licensees to use; nor shall it relieve the permittee of his
duty under this paragraph, to submit to and be bound by arbitration pursuant to
88§ 2812.4-1, 2812.4-3, and 2812.4-4.

§ 2812.8-2 Remedies for violations by licensee.

(@) No licensee of the United States will be authorized to use the roads of a
permittee except under the terms of a timber sale contract or a cooperative
agreement with the United States which will require the licensee to comply with alll
the applicable provisions of this paragraph, and any agreements or awards made
pursuant thereto. If a licensee fails to comply with the regulations, agreements, or
awards, the authorized officer will take such action as may be appropriate under
the provisions of the timber sale contract or cooperative agreement.

(b) A permittee who believes that a licensee is violating the provisions of such
a timber sale contract or cooperative agreement pertaining to use of the
permittee's roads, rights-of-way, or lands, may petition the authorized officer,
setting forth the grounds for his belief, to take such action against the licensee as
may be appropriate under the contract or the cooperative agreement. In such
event the permittee shall be bound by the decision of the authorized officer,
subject, however, to a right of appeal pursuant to § 2812.9 and subiject, further, to
the general provisions of law respecting review of administrative determinations.
In the alternative, a permittee who believes that a licensee has violated the terms
of the timber sale contract or cooperative agreement respecting the use of the
permittee's roads may proceed against the licensee in any court of competent
jurisdiction to obtain such relief as may be appropriate in the premises.

§ 2812.8-3 Disposition of property on termination of permit.

Upon the expiration or other termination of the permittee’s rights, in the absence
of an agreement to the contrary, the permittee will be allowed 6 months in which to
remove or otherwise dispose of all property or improvements, other than the road
and usable improvements to the road, placed by him on the right-of-way, but if not
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removed within this period, all such property and improvements shall become the
property of the United States.

§ 2812.9 Appeals.

An appeal pursuant to part 4 of 43 CFR Subtitle A, may be taken from any final
decision of the authorized officer, to the Board of Land Appeals, Office of the
Secretary.

[41 FR 29123, July 15, 1976]
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IIl. GLOSSARY OF TERMS AND LIST OF ACRONYMS

Section A. of this chapter contains a glossary of terms that are used throughout the
handbook.

Section B. contains a list of acronyms used in this handbook and a description for
each.

The glossary definition terms are commonly used in the O&C Logging Road Right-
of-Way Program. The definitions are specific to this program and not necessarily
germane otherwise. Some of the definitions have been extracted from the
regulations at 43 CFR 2812 and 43 CFR 5400. See 43 CFR §2812.0-5 for
definitions in the regulations.

The terms in the acronyms section are used somewhere in the handbook and are
commonly used by the Bureau of Land Management.
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A. Glossary of Terms

accord: An agreement reached between the assignor and assignee(s), parties to
an assignment of a permit. The accord is the “meeting of the minds” between the
parties in an assignment regarding such issues as: 1) road control, 2) collection of
fees owed by the U.S., 3) payment of fees owed to the U.S., and 4) in areas of
intermingled assignor and assignee ownership, the identification of common use of
U.S. roads after the assignment, etc. The agreements reached in the accord are
usually captured in the written assignment itself or as an attachment or exhibit.

administrative decision: A written document, signed by a BLM authorized officer
under delegated authority, which disposes of a stated issue or issues in a case
situation (BLM Manual 1841.05A).

Agreement [capitalization emphasized]: The Right-of-Way and Road Use
Agreement (hereafter referred to in this handbook as Agreement). A two-fold grant:
a) to the United States, pursuant to 43 CFR 2812.3-1(a), rights-of-way for use by the
United States, its licensees and permittees, and b) to the United States and its
licensees, pursuant to 43 CFR 2812.3-1 b. the rights to use roads and rights-of-way
owned or controlled by the Permittee across for the management and removal of
timber and other forest products (including mineral products) from lands of the
United States. The Agreement is the half of the “reciprocal right-of-way agreement”
(see definition below) which contains the U.S. rights over private lands, roads or
rights-of-way. An Agreement is a special form of nonexclusive easement to the U.S.
The Agreement is the half of the reciprocal right-of-way agreement containing rights
for the U.S.

agreement area: A geographic area depicted on a map (typically referred to as
Exhibit C) which forms a part of a reciprocal right-of-way agreement. For those
reciprocal right-of-way agreements which do not have an agreement area boundary
specifically identified on the map, the agreement area constitutes all the lands
shown on the map.

agreement land: Land or interest in land owned or controlled by the permittee and
listed on Schedule 2 of the Agreement and Permit.

allocation: The setting apart or segregation of a portion of the road replacement
cost, capital expenditure, or road maintenance fees attributable to road uses other
than log hauling (i.e. recreation and other public uses). The net effect of allocation is
that a permittee is not required to share in road costs which are not directly
attributable to hauling of timber and other forest products.

amendment: An administrative action associated with a reciprocal right-of-way
agreement or unilateral permit. Amendments are prepared for several reasons: 1)
to modify a Schedule of Land to delete or add lands, roads or rights-of-way (and the
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associated Exhibit C map), 2) to add, delete, or revise the provisions in an Exhibit A
or Exhibit B of a reciprocal right-of-way agreement, or c) to revise recorded
accessory documents such as the license agreement. An amendment document is
executed by both parties to the reciprocal right-of-way agreement, acknowledged,
and recorded in the appropriate county or counties.

amortization: To write off, over time, the replacement cost of, or capital
expenditure on, a road through the payment of a road use fee.

amortization rate: See “road use fee”
appropriated funds: Funds authorized by Congress for a specific purpose.

arbitration agreement: An older form of reciprocal right-of-way agreement in which
the conditions of road use and construction are left to be agreed upon between the
permittee and the licensee of the U.S. Disputes are settled by arbitration in
accordance with the regulations (43 CFR §2812).

assignee: The party who applies for and receives an assignment of all or part of the
rights, title and interest in an O&C permit (either unilateral or reciprocal).

assignment: The transfer of rights, title, interests and responsibilities in an O&C
permit. An assignment may be made in whole or in part and assigned to one or
more parties. All assignments must be approved by the U.S.

assignor: A permittee who conveys or purports to convey all or part of their rights,
title and interest in a permit.

capital expenditure: The costs associated with the betterment of a road, or the
relocation or replacement of a road or road facility. Costs may include road
improvement, facility upgrading, and "catastrophic maintenance."

catastrophic maintenance: Work activities necessary to return a roadway or
bridge facility back to serviceability following a failure that is sudden and complete
due to an external cause. Examples include road washouts, avalanches, or
rockslides. Catastrophic maintenance is not due to structural deficiencies, normal
physical deterioration, or lack of maintenance.

construction plat: See right-of-way plat.

contract purchaser: A purchaser of land under a “land sales contract.” Most often
the purchaser gets an immediate possessory interest in the land but the seller
remains on title and retains an interest in the property until the contract is fully
satisfied.

deficit share: See percentage share.
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deficit party: A party with a deficit share. Once that party’s deficit share is paid off
(or swapped out), that party is no longer a deficit party.

detailed agreement: An older form of reciprocal right-of-way agreement in which all
anticipated matters concerning road use are described and every known or probable
road use item is agreed upon.

discretion: The ability or legal authority of a party to a reciprocal right-of-way
agreement to make decisions or choices, i.e., to approve, modify or reject proposed
actions.

exclusive easement: The permanent easement form attached to a Permit for the
purposes described in 43 CFR §2812.6-2(a)(11).

fee calculation: See road use fee calculation.

forest products: Timber or other vegetative resources derived from timber (i.e.,
firewood, chips, poles, cull, and salvage material). Forest products may also include
mineral materials (i.e. sand, gravel, and riprap) only to the extent they are to be used
in connection with logging, and the manufacturing of lumber (see definition of
tramroads). Mineral material as described herein does not include locatable
minerals (such as gold, silver, iron ore, etc.) or the commercial removal of mineral
material from the forest for delivery to the market place.

grantor: The party who has granted to the U.S. the rights in the Agreement.

guyline: A wire rope cable used to secure a tower or spar tree to stumps, deadman
anchors, or heavy equipment for cable logging purposes.

interlocutory decision: A decision in which there are one or more issues which still
need to be resolved before the decision is final (sometimes referred to as a
“conditional decision;” that is, the applicant must meet certain conditions or perform
certain actions for the decision to become final).

interest allowance: A one-time simple interest "surcharge" (currently at 3%)
included in the road use fee calculation in accordance with the regulations at
43 CFR 2812.

license agreement: An agreement between a licensee (purchaser of U.S. forest
products) and a licensor (permittee) detailing the terms and conditions of use (by
the licensee) of a permittee’s roads and lands under an Agreement. The form of the
license agreement is negotiated between the United States and the permittee and
may be revised only by mutual written agreement. Some reciprocal right-of-way
agreements do not include a license agreement.
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licensee: Any person who is authorized to remove timber or forest products from
lands of the U.S. and executes a license agreement with the licensor. A licensee is
not an agent of the U.S.

licensor: A permittee who executes a license agreement with the licensee.

maintenance fee: A fee charged for the upkeep of a road or road improvement. A
maintenance fee is typically charged for commercial use on a rate per unit basis.

management: Police protection, fire pre-suppression and suppression, inspection,
cruising, reforestation, thinning, stand improvement, inventorying, surveying,
construction and maintenance of improvements, disposal of land, the eradication of
forest insects, pests and disease, and other activities of a similar nature.

MBF (or M. Bd. Ft.): Thousand Board Feet. This is a measurement unit of timber
used for the sale of timber, and calculating road use and maintenance fees. ltis
based on Scribner Decimal C log scale with taper allowance for logs longer than
sixteen (16’) feet or a reasonable conversion thereof.

merchantable timber: That timber which is marketable according to prevailing
utilization standards in the area and measured in thousand board feet Scribner
Decimal C log scale with taper allowance for logs longer than sixteen (16) feet, or a
reasonable conversion thereof.

minor forest products: Commonly referred to as minor (or special) forest products
and includes vegetative material including grasses, seeds, roots, bark, berries,
mosses, ferns, edible mushrooms, tree seedlings, transplants, poles, and firewood
(fuel wood).

nondiscretionary action: An action for which the either party to reciprocal right-of-
way permit or unilateral permit has no (or little) discretion to deny, approve or modify
an action except for limited circumstances or reasons found in regulations or
reciprocal right-of-way agreement provisions, etc.

O&C lands: Lands administered by the BLM which are in Oregon and in and west
of Range 8 E., Willamette Meridian, Oregon, including the Revested Oregon and
California Railroad, Reconveyed Coos Bay Wagon Road Grant Lands, and other
public lands administered by the U.S. under the provisions of the Act of August 28,
1937 (43 U.S.C. 81181a and 81181b). See 43 CFR §2812.0-5(e).

0O&C permit: An O&C Logging Road Right-of-Way Permit issued pursuant to
43 CFR 2812. When described in this Handbook as an O&C permit (or as
“permit"—Ilower case “p”), it generically refers to either a [reciprocal] Permit or
unilateral permit.
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percentage share: That proportion of the amortization of a road replacement cost
or road improvement cost which is calculated as a percentage of the total volume of
merchantable timber tributary to the road or road improvement attributable to each
landowner.

Permit [capitalization emphasized]: The O. & C. Logging Road Right-of-Way
Permit; a grant from the U.S. to an applicant (permittee) to construct and/or use
roads on U.S. lands or interests in land for the management and removal of timber
and other forest products owned or controlled by the applicant/permittee. This is the
half of the “reciprocal right-of-way agreement” (see definition below) which contains
the permittee rights over U.S. lands, roads or rights-of-way. The Permit is “merely a
nonexclusive license to transport forest products owned by the permittee”

(43 CFR 82812.2-1).

permit [lower case “p”]: see O&C permit.

permittee: A party who holds an O&C Logging Road Right-of-Way Permit (can be
either reciprocal or unilateral).

permittee road: A road owned or controlled by a permittee.
proportionate share: See percentage share.

reciprocal right-of-way agreement: Documents which exchange access rights
between the U.S. and a permittee pursuant to the regulations at 43 CFR 2812. A
reciprocal right-of-way agreement generally consists of an Agreement, a Permit, an
exclusive easement, a License Agreement, and associated Exhibits and Schedules
(see Chapter V.).

recital: A statement of facts used in various O&C right-of-way documents (such as
amendments, assignment, etc.) in order to explain the reasons and/or historical
information upon which the transaction is based. Recitals are found in the
“Whereas” section of the document.

Regional Solicitor: The legal counsel (attorney) for the Dept. of Interior, Pacific
Northwest Region, who provides legal opinions and guidance on agency matters.

right-of-way plat: The map filed pursuant to the regulations at 43 CFR
§2812.1-2(c) for construction or improvement of a road, landing, etc. on either U.S.
or permittee lands. This is sometimes referred to as a crossing plat or construction
plat.

road control: The right to use the road and authorize third parties to use the road
subject to the rights of the road owner (see “road ownership” definition).
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road improvement: Work and materials expended to better a road by increasing its
construction standards when compared to its standards at the time of the original
calculation of percentage shares. It may include: widening; surfacing; the addition
of drainage structures and turnouts; and bridge replacement.

road maintenance: Work and materials expended to keep a road at its construction
standards in effect at the time of the original calculations of percentage shares.
Examples may include: 1) blading and shaping, 2) cleaning of ditches, catch basins
and culverts, 3) brush cutting, 4) surface patching and pot hole repair, 5) surface
replacement, 6) culvert replacement; 7) minor slide removal , 8) slip-out repair, and
8) bridge renovation.

road ownership: The rights of road ownership include: 1) use of the road, 2) first
right of maintenance on the road and collecting pro-rata expenses from other users
(maintenance and/or surface replacement fees), or allowing for operator
maintenance, 3) collection of road use fees from other users for amortization of the
replacement cost of the road, and 4) establishing reasonable traffic regulations for
the use of the road which are applicable to all users of the road, including the road
owner.

road replacement cost: The replacement cost of the road including extraordinary
costs peculiar to the construction or acquisition of the road or right-of-way but
excluding any capital investment made in the road by the [permittee—if it is a U.S.
road] or [U.S. or its licensees if it is a permittee road]. The replacement cost is
calculated as of the time of first use by the using party.

road use fee: A fee, expressed in dollars per thousand board feet (MBF or
equivalent—Scribner Decimal C log rule), charged for the amortization of a road
replacement cost or road improvement cost. A road use fee is charged when a road
or road improvement is used until the using party’s percentage share is paid off.

road use fee calculation: A procedure used to determine the percentage (deficit)
shares and amortization rate (road use fee per MBF) of a road replacement value or
cost of improvement using a formula based on the criteria defined in 43 CFR
§2812.5-2(b) and the specific formulas found in reciprocal right-of-way agreements.

Schedule 1: A Schedule of Land (attached to a reciprocal right-of-way agreement)
which lists the legal descriptions of U.S. lands, roads, or rights-of-way over which a
permittee has been granted rights in a Permit. Some reciprocal right-of-way
agreements may use an alphabetical designation for the Schedule rather than
numerical.

Schedule 2: A Schedule of Land (attached to a reciprocal right-of-way agreement)
which lists the legal descriptions of applicant/permittee lands, roads, or rights-of-way
over which the U.S. has been granted rights in an Agreement. Some reciprocal

BLM Oregon State Office Handbook H-2812-1 Rel. 2-165
Supersedes Rel. 2-143 02/17/2009



CHAPTER Il - GLOSSARY AND ACRONYMS 11-9

right-of-way agreements may use an alphabetical designation for the Schedule
rather than numerical.

Schedule 3: A Schedule of Land (attached to a reciprocal right-of-way agreement)
which lists the legal descriptions of U.S. lands, roads, or rights-of-way to which
certain provisions of an Agreement or Permit may attach which are in addition to the
original provisions applicable to Schedule 1 and Schedule 2 lands.

Scribner Decimal C Log Rule: a log scale method based on diagramming the
number of boards (one-inch thick, with allowance for slabs, edgings and saw kerf)
that could be recovered from a log of a given diameter and length. The rule uses
tens of board feet as its basic unit of measure. It rounds off board foot volumes to
the nearest 10 board feet and drops the remaining cipher. The board foot volume is
then determined by totaling the volumes of all the boards.

semi-detailed agreement: A current form of reciprocal right-of-way agreement
which spells out or provides methods to resolve the known problem areas such as
road use fees, maintenance fees, bonds, insurance, traffic rules, etc. Settlement of
unforeseen problems may be accomplished through amendments, arbitration, and/or
mutual agreement by the parties.

supplement: An administrative document used to implement certain terms and
conditions included in a reciprocal right-of-way agreement. The most common
supplements are road use fee calculations and right-of-way plats.

swap out: The exchange of deficit share balances (in a road or improvement) of the
U.S. and a permittee for the purpose of obtaining free use of each other’s roads or
road improvements.

system fee: An amortization strategy in which a fixed (negotiated) road use fee is
established and paid by a deficit party until that party’s total deficit share is paid off.
A system fee applies to all roads in the system and not on a road-by-road basis.

system fee agreement: A reciprocal right-of-way agreement in which the
amortization record keeping is done on a ledger basis instead of a road-by-road
basis. In a system fee ledger, only one party has a deficit balance at any given time.
In a system fee agreement, the road use fee/MBF is negotiated (see system fee
above). Road use fee calculations are still completed, but only to determine a deficit
balance of a road replacement cost or capital improvement, which after the fee
calculation is accepted by the using party, will be posted against that party’s side of
the system fee ledger.

T & E Species: Threatened & Endangered Species. According to the Endangered
Species Act (ESA), species may be listed as either "endangered" or "threatened."
Endangered is defined as a species that is in danger of extinction within its native
range. Threatened is defined as a species that is likely to become endangered,
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potentially in the near term, within part or a majority of its native range. All species
of plants and animals, except pest insects and non-native species, can be listed as
endangered or threatened.

tailhold: An anchor (usually trees or stumps) used to secure the end of a log
yarding (tramway) cable. Anchors may also include mechanical devices such as
heavy equipment.

tie road: A U.S. road connecting two or more tributary areas and formally
designated by the BLM. Tie roads are exempt from amortization.

timber: Standing trees, down trees, or logs which are capable of being measured in
board feet (BF).

tramroads (definition from 43 CFR 8§2812.0-5(f)): include tramways, and wagon or
motor truck roads to be used in connection with logging, and the manufacturing of
lumber,; it also includes railroads to be used principally for the transportation, in
connection with such activities, of the property of the owner of such railroad.

tramway: A system for carrying logs or other forest products using traveling
carriages or cars suspended from an overhead cable or cables and supported by
one or more towers, hangers, anchors, guylines, etc.

tributary area: For purposes of amortization, a geographic area of forest land, and
existing or potential road system or logical extensions of either, where the
merchantable timber from such lands has moved over the road system and where
the currently merchantable timber probably will be moved over a particular road or
road improvement.

tributary timber: The total volume of timber which has been moved over a road
and the volume of tributary timber currently merchantable which probably will be
moved over the road or road improvement). Tributary timber is used to calculate the
percentage shares of the U.S. and the permittee in the amortization of a road or road
improvement. Note: Since entering into early reciprocal right-of-way agreements,
some new federal requirements have been established. These include environ-
mental considerations, spotted owl management areas, pesticide restrictions, other
set-aside areas, etc. These items generally do not appreciably alter the ratios or
land and timber tributary to a road system and should not be excluded or removed
from tributary area determinations.

tripartite agreement: An agreement between the U.S., a permittee, and an
independent contractor which enables the independent contractor to utilize a Permit
to haul timber which was purchased from the permittee.

unilateral permit: An O&C Logging Road Right-of-Way Permit which does not
involve a reciprocal right-of-way agreement (see Chapter IV.). A unilateral permit is
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“merely a nonexclusive license to transport forest products owned by the permittee”
(43 CFR 8§2812.2-1).

U.S. road: A road owned or controlled by the United States.

BLM Oregon State Office Handbook H-2812-1 Rel. 2-165
Supersedes Rel. 2-143 02/17/2009



CHAPTER Il - GLOSSARY AND ACRONYMS 11-12

THIS PAGE INTENTIONALLY LEFT BLANK.

BLM Oregon State Office Handbook H-2812-1 Rel. 2-165
Supersedes Rel. 2-143 02/17/2009



CHAPTER Il - GLOSSARY AND ACRONYMS 11-13

B. List of Acronyms

ACEC: Area of Critical Environmental Concern. FLPMA Section 103 (43 U.S. Code
1702([a]) and 43 CFR 1601.0-5(a) describes ACEC'’s as “areas within the public
lands where special management attention is required to protect and prevent
irreparable damage to important historic, cultural, or scenic values, fish and wildlife
resources or other nature systems or processes, or to protect life and safety from
natural hazards.” Only BLM-administered lands are included in ACEC boundaries.
The ACEC designation is an administrative designation that is accomplished through
the land use planning process.

AO: Authorized Officer--an employee of the BLM to whom the authority to take or
approve action has been delegated.

BLM: Bureau of Land Management, an agency of the United States Department of
Interior. The BLM is responsible for administering the O&C Logging Road Right-of-
Way Program the regulations under 43 CFR 2812.

CBS: BLM'’s Collections and Billings System where all bills are processed, and if
not paid, are subject to a specific collection process.

CX: Categorical Exclusion. “Categorical exclusions are categories of actions that
Federal agencies have determined do not have a significant effect on the quality of
the human environment (individually or cumulatively) and for which, therefore,
neither an EA nor an EIS is required (40 CFR 1508.4). A CX is a form of NEPA
compliance, without the analysis that occurs in an EA or an EIS. It is not an
exemption from the NEPA.” (BLM NEPA Handbook, H-1790-1, p. 17) The term is
sometimes also used interchangeably to mean the review of a proposed action to
determine whether a specific categorical exclusion applies, and whether any
“extraordinary circumstances” apply. (See also 40 CFR 1508.4)

CEQ: Council on Environmental Quality. Congress established CEQ within the
Executive Office of the President as part of the National Environmental Policy Act of
1969 (NEPA). In addition to coordinating federal environmental efforts and providing
environmental policy advice to the president, the CEQ oversees implementation of
NEPA nationally, and promulgates the regulations that govern NEPA.

See: http://www.whitehouse.gov/administration/eop/ceq/.

DR: Decision Record. The document the BLM has chosen to use to document
decisions for actions for which an EA was completed (as opposed to an EIS, which
requires a ROD). NEPA and the NEPA Regulations do not establish specific
requirements governing DR, but in general, a DR is generally less complex than a
ROD. See the BLM NEPA Handbook, H-1790-1, p. 84, for more details on DR’s.
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EA: Environmental Assessment. Under the NEPA regulations, an EA is a public
environmental analysis document that aids an agency comply with NEPA by
providing sufficient evidence and analysis for a decision maker to determine whether
an action will have significant environmental effects and would therefore require
preparation of an Environmental Impact Statement (EIS) rather than preparation of a
Finding of No Significant Impact (FONSI). (See 40 CFR 1508.9)

EIS: Environmental Impact Statement. Under the NEPA regulations, a public
environmental analysis document that must be prepared for every major federal
action significantly affecting the quality of the human environment. An EIS must first
be issued as a Draft EIS, with an opportunity for public comment, and then as an
Final EIS. A Final EIS provides multiple alternative actions from which a decision
maker may choose, documents analysis of the environmental impacts of each
alternative, and responds to public comments on the alternatives. A Record of
Decision (ROD) is signed following issuance of a final EIS. (See 40 CFR 1508.11
and 42 UCS 4332(2)(C).)

ERFO: Emergency Relief for Federally Owned Roads (ERFO), The ERFO Program
is intended to help pay the unusually heavy expenses associated with the repair and
reconstruction of Federal roads and bridges seriously damaged by a natural disaster
over a wide area or catastrophic failure. Federal, tribal, state, and local
governments that have the authority to repair or reconstruct Federal roads may
apply for ERFO funds.

FAMS: Facilities and Assets Management System. The BLM'’s data base that
contains information on buildings, roads, and other facilities. This data base
contains detailed information on roads such as control, surfacing, length, access
rights, etc.

FBMS: BLM's Financial and Business Management System. Serves as a central
business system to manage acquisitions, fleet, property, and budget.

FLPMA: Federal Land Policy and Management Act of October 21, 1976, as
amended (Public Law 94-579, 90 Stat. 2743, 43 U.S.C. 1701 et seq.). The organic
act for the BLM, which consolidated and articulated BLM's management
responsibilities and established a multiple use, sustained yield mandate for public
lands. FLPMA requires the BLM to develop land use plans (such as RMP’s) to
provide for the use and management of public lands. FLPMA specifically provides
that in the event of a conflict between the O&C Act and FLMPA with regards to
timber resource management, the O&C Act prevails.

FONSI: Finding of No Significant Impact. A public NEPA document an agency
prepares briefly presenting the reasons why an action will not have a significant
effect on the human environment and for which the agency will therefore not prepare
an environmental impact statement (EIS) for the project (40 CFR 1508.13).
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GTRN: Ground Transportation (GTRN) Geodatabase, Geographic Information
System (GIS). This is the transportation layer of BLM’s GIS data base. GTRN is
linked to the roads data base in FAMS and uses attributes tied to line features to
visually depict road segments and road data (such as road Nos., segment breaks,
etc.) on a map.

LR2000: Legacy Rehost 2000 Data Base. This is the BLM’s lands records data
base.

MIS: Management Information System. This is a component of FBMS in which
BLM plans and reports annual units of accomplishment into a central data base.

MO: Maintenance Organization. This is the BLM contracted unit which provides
maintenance to BLM'’s roads, facilities and recreation sites.

MTP’s: Master Title Plats--Large-scale graphic representations of current Federal
ownership, agency jurisdiction, and rights reserved to the federal government on
private land. Federal ownership of the subsurface mineral estate and acquisitions,
exchanges, and sales involving federal lands are also identified. Rights granted or
permitted to private parties for such commercial activities as road rights-of-way,
power lines, pipelines, and communication sites are symbolized on the Master Title
Plats. Private lands are identified with the original patent number reflecting
ownership transfer out of federal jurisdiction. Supplemental Plats are created for
portions of those Master Title Plats where detail is so dense that a larger
cartographic scale is required. There are one or more Master Title Plats for each
township in Oregon and Washington, except where the township falls completely
within an Indian reservation or within a National Park. Land status information for
these areas' exclusions is to be found with the appropriate agency, either the Bureau
of Indian Affairs or the National Park Service. Master Title Plats and Historical
Indices replaced Plat Books and Tract Books in the 1960s.

NBC: National Business Center is a service provider of the United States
Department of the Interior. It was created in 2000 by the consolidation of three
existing services centers within the Department of the Interior and supports more
than 150 government agencies. NBC process all collections and payments for the
Bureau of Land Management.

NEPA: The National Environmental Policy Act (NEPA) [42 U.S.C. 4321 et seq.] was
signed into law on January 1, 1970. The Act establishes national environmental
policy and goals for the protection, maintenance, and enhancement of the
environment; and it provides a process for implementing these goals within the
federal agencies. The Act also establishes the Council on Environmental Quality
(CEQ). It requires federal agencies to integrate environmental values into their
decision making processes by considering the environmental impacts of their
proposed actions and reasonable alternatives to those actions.
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NOAA Fisheries: National Oceanic and Atmospheric Administration Fisheries
(National Marine Fisheries Service (or NMFS)). NOAA Fisheries is a division within
the U.S. Dept. of Commerce responsible for the stewardship of the nation's living
marine resources and their habitat. NOAA Fisheries and USFWS share
responsibility for implementing the Endangered Species Act (ESA). Generally in
relation to ESA, NOAA Fisheries manages marine and anadromous species, while
USFWS manages land and freshwater species.

RMOP: Road Maintenance Operations Plan. The annual work plan that the BLM
Western Oregon prepares each fiscal year indicating to the Maintenance Operations
organization which U.S. roads are to be maintained.

ROD: Record of Decision. A NEPA document, prepared after completion of an EIS,
which states the authorized officer’s decision, including which alternative was
selected from the EIS (see 40 CFR 1505.2). A ROD is distinguished from a
Decision Record (DR) in that a ROD is unique to the EIS process.

RMP: Resource Management Plan. The current form of land use plans the BLM
uses to satisfy the land use planning requirements of FLPMA. See 43 CFR Part
1601.0-5(n).

SAC: Special Agent-in-Charge, BLM law enforcement position.

SRP: Serial Register page that is generated from LR2000 for a specific case by
serial number assigned by LR2000. For reciprocal right-of-way agreements, the
rights of the federal government are generally designated with a “PT” (for private
land) suffix after the serial number. The permittee rights are generally designated
with an “FD” (for federal land) suffix after the serial number.

T & E Species: Threatened & Endangered Species. (See definition in glossary)

TMO: Transportation Management Objective developed for all existing BLM-
controlled roads, including BLM constructed roads on private lands. TMOs
recommend one or several management actions for each Bureau-controlled road.

TMP: BLM'’'s Western Oregon Transportation Management Plan. The TMP
provides goals, objectives, and guidelines for managing the BLM’s road system in
western Oregon to ensure that BLM'’s transportation system will be developed and
maintained to serve the needs of users in an environmentally sound manner and
consistent with BLM’s resource management documents and current governing
regulations.

U.S.: United States of America (or United States).

USFWS: United States Fish and Wildlife Service. USFWS is a bureau within the
United States Department of Interior responsible for conserving, protecting and
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enhancing fish, wildlife and plants and their habitats. USFWS and NOAA Fisheries
share responsibility for implementing the Endangered Species Act (ESA). Generally
in relation to ESA, USFWS manages land and freshwater species, while NOAA
Fisheries manages marine and anadromous species.

USDA-FS: U.S. Department of Agriculture, U.S. Forest Service.
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lll. APPLICATIONS

A. Purpose

This chapter establishes guidelines for the filing, review, and processing of
applications for O&C Logging Road Right-of-Way Permits (O&C permits or permits)
filed pursuant to 43 CFR 2812. An O&C permit can be either unilateral or reciprocal.

If the AO has determined that reciprocal rights for the U.S. do not “appear
necessary,” the permit that would be approved is a unilateral permit (see glossary).
Chapter IV. provides the formatting requirements and post-authorization process for
unilateral permits once the AO has made the formal decision to approve the permit.

If the AO has determined that reciprocal rights for the U.S. do “appear necessary,”
the document that would be prepared would be a reciprocal right-of-way agreement
(or a combined easement/unilateral permit as described in Section B.3. below).
Chapter V. provides the formatting requirements for reciprocal right-of-way
agreements.

B. Policy

1. O&C Permits for Tramroad Use Only (Management & Removal of
Forest Products)

The issuance of O&C permits is limited to U.S. lands, roads, or rights-of-way only for
the purposes of management and removal of timber and other forest products which
are owned by the applicant (43 CFR §2812.2-1).

Rights-of-way for other purposes (such as residential ingress and egress, power
lines, pipelines, waterlines, communication sites, etc.) should be authorized under
Title V of FLPMA, pursuant to 43 CFR Parts 2800 and 2880.

2. Use of U.S. Lands Without a Permit is Trespass

Any use of O&C lands (in and west of Range 8 E., as defined in the regulations at
§ 2812.0-5) is considered to be trespass as shown below:

§ 2812.1-3 Unauthorized use, occupancy, or development.

Any use, occupancy, or development of the Revested Oregon and
California Railroad and Reconveyed Coos Bay Wagon Road Grant
Lands (O & C) lands (as is defined in 43 CFR 82812.0-5(e)), for
tramroads without an authorization pursuant to this subpart, or
which is beyond the scope and specific limitations of such an authoriza-
tion, or that cause unnecessary or undue degradation, is prohibited
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and shall constitute a trespass as defined in § 2808.10 of this title.
Anyone determined by the Authorized Officer to be in violation of this
section shall be notified of such trespass in writing and shall be liable to
the United States for all costs and payments determined in the same
manner as set forth in subpart 2808 of this title. [Bold and underline
added.]

Tramroads is defined in the regulations (43 CFR §2812.0-5) as:

() Tramroads include tramways, and wagon or motor-truck roads to
be used in connection with logging, and the manufacturing of lumber; it
also includes railroads to be used principally for the transportation, in
connection with such activities, of the property of the owner of such
railroad. [Underline added.]

In summary, any use of U.S. lands in the O&C area (in and West of Range 8 E.) for
the commercial haul of timber without authorization shall constitute a trespass. There
is no provision for or guidance in the 2812 requlations regarding casual use.

See Chapter XIV. for guidance in handling trespass cases associated with the
43 CFR 2812 regulations.

3. Applicant Must Grant Reciprocal Rights to U.S. (and its Licensees
and Permittees) if it Appears Necessary

Chapter I., Section D.2.a., discusses the intent of the 43 CFR 2812 regulations and
the need for reciprocity in order for both the U.S. and private timber operators to get
timber to the marketplace. This section cites the regulations that establish the
requirement for an applicant to grant reciprocal rights if the AO determines it “appears
necessary.”

The regulations at 43 CFR §2812.0-6(d) state:

(d) Accordingly, to the extent that in the judgment of the authorized
officer it appears necessary to accomplish these purposes [see
Chapter I., Section D.2.a.], when the United States, acting through the
Bureau of Land Management, grants a right-of-way across O. and C.
lands to a private operator, the private operator will be required to grant
to the United States for use by it and its licensees:

(1) Right-of-way across lands controlled directly or indirectly by
him;

(2) The right to use, to the extent indicated in 88 2812.3-5 and
2812.3-6, any portions of the road system or rights-of-way controlled
directly or indirectly by the private operator which is adequate or can
economically be made adequate to accommodate the probable normal
requirements of both the operator and of the United States and its
licensees, and which form an integral part of or may be added to the
road system with which the requested right-of-way will connect;
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(3) The right to extend such road system across the operator's
lands to reach federal roads or timber; and

(4) In addition, in the limited circumstances set forth in §2812.3-2
of this subpart the right to use certain other roads and rights-of-way.
The permit will describe by legal subdivisions the lands of the operator
as to which the United States receives rights. In addition, the extent
and duration of the rights received by the United States will be
specifically stated in the permit and ordinarily will embrace only those
portions of such road system, rights-of-way and lands as may be
actually needed for the management and removal of federal timber, or
other timber committed by a cooperative agreement to coordinated
administration with timber of the United States. [Underline added.]

Also, the regulations at 43 CFR §2812.3-1 state:
§ 2812.3 Right-of-way and road use agreement.

§ 2812.3-1 Rights over lands controlled by applicant.

Where, in the judgment of the authorized officer, it appears necessary
in order to carry out the policy set forth in § 2812.0-6, he may require
the applicant, as a condition precedent to the issuance of the permit:

(a) To grant to the United States, for use by it and its licensees
and permittees, rights-of-way across lands in the O. and C. area
directly controlled by the applicant; and as to lands in such area which
are indirectly controlled by him, either to obtain such rights for the
United States or to make a showing satisfactory to the authorized officer
that he has negotiated therefor in good faith and to waive as to the
United States, its licensees and permittees any exclusive or restricted
right he may have to such lands as are indirectly controlled by him.
[Underline and bold added.]

In 43 CFR 82812.0-6(d) “. . . the private operator will be required to grant [reciprocal
rights] to the United States for use by it and its licensees . . .”

In 43 CFR 82812.3-1, the AO “may require the applicant [to grant reciprocal rights],
as a condition precedent to the issuance of the permit . . . for use by it [U.S.] and its
[BLM’s] licensees and permittees . ..”

In either case, both sections of the cited regulations (§2812.3-1(a) and 43 CFR
§2812.0-6(d)) give discretion to the AO to deny a permit if reciprocal rights (for the
U.S., its licensees (and permittees) “appears necessary” and the applicant refuses to
grant such rights.

Every application for a new permit shall be reviewed to determine if it “appears
necessary” that reciprocal rights are needed by the U.S and its licensees (and
permittees). (See Chapter V., Section C.) A permit shall only be approved if the
necessary reciprocal rights are granted, if requested.
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a. Options for Acquiring and Granting Reciprocal Rights

The BLM AO will determine which of the following two options would be the most
appropriate for the acquiring and granting of reciprocal rights:

1) via a reciprocal right-of-way agreement under 43 CFR 2812 (see
Chapter V.); or

2) via the U.S. acquiring an easement over the applicant’s lands (with rights
for licensee and permittees) and the U.S. issuing a unilateral permit to the applicant
(see Chapter IV.)

When considering which of the above two options to pursue regarding the granting
and acquiring of reciprocal rights with the applicant, the BLM AO should consider:
the intent of the regulations (43 CFR 8§82812.0-6) to establish a reciprocal process “in
order for both the U.S. and private timber operators to get their timber to the
marketplace.”

Because of this, the U.S. should be requiring applicants to grant rights for the United
States, licensees and third party permittees (per 43 CFR 82812.3-1(a). Option 1)
above fulfills this requirement because of the granting clause (1.a) found in page 24
of the standard reciprocal right-of-way template (Form OR 2812-16—Illustration V-2).

If option 2) is chosen, the AO should ensure that the rights the U.S. is acquiring in the
easement fulfills the requirement in 43 CFR 82812.3-1(a) which will enable the U.S.
to authorize third party permittees to use U.S. roads constructed on the applicant’s
(permittee’s) lands.

The AO must carefully evaluate which option best fulfills the intent of the regulations
and the reciprocal right-of-way agreements.

b. Reserved

C. Defining When U.S. “Controls” a Road and Has Authority to Authorize
Use

Before including a road in permits or rights-of-way authorized by the U.S., it is
important to know whether the U.S. has sufficient rights to authorize use of that road
and to understand the distinctions between road ownership and control (see glossary
definitions) when processing applications and establishing fees associated with the
individual permit.

This section defines what rights the U.S. has to: 1) authorize the use of certain
roads, 2) collect road use and road maintenance fees (including surface replacement
fees), and 3) amortize the replacement cost or cost of road improvement.

BLM Oregon State Office Handbook H-2812-1 Rel. 2-165
Supersedes Rel. 2-143 02/17/2009



CHAPTER IlIl - APPLICATIONS -5

lllustration VIII-1 (Road Ownership and Control Matrix) describes different categories
of road and identifies which party has the authority to control use and collect fees.

1. Roads Qualifying as U.S. Control.

The regulations at 43 CFR 2812 are applicable to U.S. lands or roads owned or
controlled by the U.S. The glossary definition for “road control” found in Chapter . is:

road control: The right to use the road and authorize third parties to
use the road subject to the rights of the road owner (see “road
ownership” definition).

Basically, U.S. can authorize use of : 1) any road on U.S. lands, and 2) any road on
private lands where the U.S. has sufficient rights of control. As shown in lllustration
VIII-1, the U.S. “controls” the road and can authorize use for category Nos. 1-4.

However, there are some considerations and limitations on the U.S. right to authorize
use in some situations shown on lllustration VIII-1 and as briefly discussed below.

2. U.S. Authorizations under 43 CFR 2812

For category Nos. 1-4 on lllustration VIII-1, the U.S. may issue O&C permits
(unilateral or reciprocal) for the purposes identified in the 43 CFR 2812 regulations.

For category Nos. 1-3, the U.S. may also: 1) determine first right of maintenance
(and/or collect maintenance/surface replace fees), 2) establish the terms and
conditions of use, 3) amortize the replacement or improvement costs, and 4) set
reasonable traffic regulations.

For category No. 3 (road built by U.S. on permittee land under a reciprocal
Agreement), the U.S. may authorize third party permittee use based on the
regulations and the granting clause as identified in item 1.a) of the face sheet of the
Agreement (see page 24 of Form OR 2812-16 (lllustration V-2)) as follows:

1.a. To the United States, pursuant to 43 CFR 2812.3-1(a), rights-of-
way across the following-described lands for use by the United States,
its licensees and permittees, for the following specified periods of time:

For category No. 4 (road built by current permittee on U.S. land), any O&C permits
issued by the U.S. are to be issued subject to the road owner (constructing permittee)
“establishing reasonable traffic regulations for the use of the road which are
applicable to all users of the road, including the road owner.” Any such permits
issued to third parties over this category road should include a “cc” copy of transmittal
letter to the constructing permittee (with a copy of the permit attached).
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3. U.S. Authorizations for Uses Other Than Management and Removal
of Timber and Forest Products

For category Nos. 1 and 2 on lllustration VIlI-1, the U.S. may authorize public use
and issue authorizations for purposes other than management and removal of timber
under the 2812 regulations (such as for residential ingress & egress, hauling of rock
from commercial rock pits to the marketplace).

For category No. 3 on lllustration VIII-1, since the rights acquired by the U.S. are
limited to the purposes found in the 2812 regulations, the U.S. may not authorize
public use or grant rights to third parties for non-logging uses (such as FLPMA Title V
rights-of-way for residential ingress and egress).

For category No. 4 on lllustration VIII-1(permittee built road on U.S. land under
reciprocal Permit), since the road is on U.S. lands, and since the rights of the
constructing permittee are “merely nonexclusive licenses” (see Chapter V.), the U.S.
may issue O&C permits or FLPMA rights-of-way to third parties provided that: 1) the
use does not interfere with the rights of the constructing permittee, 2) the use is
compatible with the constructing permittee rights, and 3) the permit is made subject to
the constructing permittee “establishing reasonable traffic regulations for the use of
the road which are applicable to all users of the road, including the road owner.” Any
such right-of-way grants issued to third parties over this category road should include
a “cc” copy of transmittal letter to the constructing permittee (with a copy of the right-
of-way grant attached).

4. Right of the U.S. to Collect Fees

This section provides guidance regarding which roads over which the U.S. has the
right to collect fees associated with permits issued by the U.S. (road use fees,
maintenance fees, and/or surface replacement fees) To determine whether the U.S.
has the right to collect fees, the extent of the U.S. ownership in a road must be
known. The glossary definition for “road ownership” found in this handbook is:

road ownership: The rights of road ownership include: 1) use of the
road 2) first right of maintenance on the road and collecting pro-rata
expenses from other users, or allowing for operator maintenance

2) collection of road use fees from other users for amortization of the
replacement cost of the road 3) establishing reasonable traffic
regulations for the use of the road which are applicable to all users of
the road, including the road owner.

The types of fees which the U.S. may collect (based on its “ownership” of certain
roads) are: 1) road use (if the U.S. has the right to amortize the replacement cost of
the road or to amortize a road improvement), 2) maintenance and/or surface
replacement fees (if the U.S. has the first right of maintenance). The following
manual sections provide guidance on what fees, if any, the U.S. can collect for the
categories of road controlled by the U.S. as shown in lllustration VIII-1.
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a. Road Maintenance and Surface Replacement Fees

The U.S. is the “road owner” in road category Nos. 1 — 3 as shown on lllustration
VIII-1. As the road owner, the U.S. has the first right of maintenance (and the U.S.
would then have the right to collect pro-rata expenses from other users of those
roads, or to allow for operator maintenance if the U.S. decides to give up its first right
of maintenance). If the maintenance responsibility is retained by the U.S., it may
charge maintenance and/or surface replacement fees for Category Nos. 1 — 3.

b. Road Use (Amortization) Fees

The U.S. may also be entitled to amortize the replacement cost of certain roads or
improvements. Whether or not the U.S. can amortize its investment and collect road
use fees depends on whether the U.S. “owns” the road or improvement. The U.S.
clearly has the right to amortize its investment in road category Nos. 1 — 3, but refer
to the notes in lllustration VIII-1 for further guidance.

5. Road Control When U.S. Places an Improvement on Permittee-
owned road.

If a permittee “owns” a certain road and the U.S. later places a road improvement on
that road, the “control” of the road does not transfer to the U.S. when the
improvement is placed. The permittee still has all the rights of “road ownership”
unless they transfer the control to the U.S. with a release document (see

Chapter XIl., Section I.). The U.S. has the right to amortize the cost of the
improvement. If the road owner waives their first right of maintenance, the BLM may
collect pro-rata maintenance fees from other users of the road.

D. Application Filing Requirements

Use of U.S. lands in the O&C area for commercial haul of timber, requires a permit
under the 43 CFR 2812 regulations. The filing requirements are found at

43 CFR 882812.1-1 and 2812.1-2, and §2812.3-1 through §2812.3-5. These
requirements are discussed below.

1. Application Form

Authorization to use U.S.-controlled roads or to cross U.S. lands in accordance with
43 CFR 2812 must be requested by formal application using Form OR 2812-8 (see
lllustration 111-1). The application package must be submitted in duplicate to the BLM
District or Field Office which manages the lands requested. Receipt of the formal
application package initiates the right of the U.S. to require the applicant, as a pre-
condition of approving the O&C permit, to grant reciprocal access rights to the U.S.
(and its licensees and permittees) over the applicant’s lands or roads

(43 CFR 8§2812.3-1 and 43 CFR 8§2812.0-6(d)), if the AO determines it appears
necessary.
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Section D.2.h. below discusses the evaluation of the applicant’s ownership and
control of lands or roads and the determination of whether reciprocal rights for the
U.S. appear necessary.

2. Pre-Application Meeting

A BLM designated employee should meet with the applicant prior to the time the
application is submitted. The designated employee should discuss all of the items
shown on pages 5-8 of Form OR 2812-8. This is important to ensure the applicant
fully understands all of the requirements in order to minimize delays in the processing
of their application. The following information should be discussed at this time so that
the applicant is aware of any documentation or information they need to provide in
addition to the application.

a. Individuals and Citizenship Certification

The applicant (if an individual) must state whether he/she is a native-born or
naturalized citizen of the United States. Naturalized citizens will be required to
furnish evidence of naturalization pursuant to 43 CFR 8§2812.1-2(a).

b. Partnerships and Citizenship Requirement

The following documentation is required if the applicant is a partnership:

e Each member of an unincorporated association must also state whether
he/she is a citizen (same as for individuals).

e In addition, a partnership is required to submit a copy of the Articles of
Association or Partnership Agreement showing: a) the terms of the
partnership, if a limited partnership, b) nature of business to be conducted,

c) scope of authority of each partner, and d) provisions for continuance in case
of withdrawal or death of a partner.

e If no formal partnership agreement exists, then a letter must be furnished
stating no agreement exists and giving the information as outlined in the above
paragraph. All partners must sign this letter. Evidence of one partner’s
authority to sign documents on behalf of others must be signed by all partners.

c. Corporations

The filing requirements for corporations are found in the regulations at
43 CFR 8§2812.1-2(b):

An application by a private corporation must be accompanied by two
copies of its articles of incorporation, one of which must be certified by
the proper official of the company under its corporate seal, or by the
secretary of the State where organized. A corporation organized in a
State other than Oregon must submit a certificate issued by the State of
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Oregon attesting that the corporation is authorized to transact business
within that State. The requirements of this paragraph shall be deemed
satisfied if the corporation having once filed the required documents,
makes specific reference to the date and case number of such previous
applications, states what changes, if any have been made since the
prior filings, and includes a statement that the right of the company to
do business in the State of Oregon has not lapsed or terminated.

The following documentation is required to verify corporate status, etc.:

e If the applicant is an Oregon corporation, the regulations require filing of two
copies of the Articles of Incorporation (one of which is certified by the proper
official of the company under its corporate seal).

e |If the applicant is an out-of-state corporation, it must demonstrate authority to
operate in Oregon by a certificate issued by the State of Oregon attesting that
the corporation is authorized to transact business within Oregon, along with its
certified Articles of Incorporation for the state where it is organized.

e Certified copy of the by-laws or resolution of its board of directors authorizing
the signing officer or officers to sign for the corporation. When the by-laws of a
corporation do not grant authority to its officers to sign right-of-way
applications, O&C permits, or easements granted to the U.S., a resolution
adopted by the corporation’s board of directors must be obtained which
specifically gives this authority.

e The State of Oregon website (http://www.filinginoregon.com/) should be
checked to verify whether the corporation status is still “active.” Once you get
to the site, click on “Business Name Search” and type in at least part of the
corporate name. Select the record for the exact corporate name. When you
find the correct record, the “Entity Status” should be “ACT” (for active). If the
status is “IP” (for “in process”) the application processing can proceed, but the
permit shall not be issued until the applicant is in an “active” status with the
State of Oregon. If any other status appears here, the application should be
rejected.

If any of the aforementioned documents have been furnished with a previous
application or timber sale contract, reference may be made to the earlier transaction.
The reference must include the date the documents were furnished. If changes have
occurred since the original filing, the applicant must furnish a new copy (certified if a
corporation) of the pertinent document.

d. Non-Profit Entities, Limited Liability Companies, Partnerships
and Sole Proprietors

The above requirements for corporations also apply to other business entities that are
required to register with the State of Oregon (not-for-profit entities, limited liability
companies, limited partnerships, etc.). If the company is a sole proprietorship
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operating under an assumed business name, the sole proprietor is required to file the
assumed business name with the State of Oregon. This filing should also be verified.
In addition, if the city or county in which the company operates requires a local
business license, proof of the license should be provided as well.

e. Owner of Forest Products to be Hauled

The regulations at 43 CFR 82812.2-1 describes the nature of the O&C permit as:

.. . a nonexclusive license to transport forest products owned by the
permittee . . . [bold emphasis added].

Therefore, an applicant must own title to the forest products that will be hauled under
the O&C permit and the applicant must provide documentation that they own the
timber at the time of application. If they own the land and timber, a deed or
verification of ownership through the county assessor’s office will suffice. If the
applicant is a contract purchaser of just the timber (and not the land), the applicant
would need to provide proof that they will own title to the timber at the time it will
move over U.S. lands or roads. See Chapter X., Section C.2.d., for further guidance
in dealing with contract purchasers.

f. Maps and Plats

The requirements for maps to be submitted with the application are found at
43 CFR 82812.1-2(c) and (d) which includes the following:

1) Haul Route for Use of Existing Roads

Per 43 CFR 82812.1-2(e), every application for an O&C permit must also be
accompanied by a township diagram (included in Form OR 2812-8—Illustration IlI-1)
indicating the roads and rights-of-way which will form an integral part of the road
system with which the requested right-of-way will connect. This means they could
complete the township diagram included in the application packet (Form OR 2812-8,
page 4) or provide a copy of a BLM transportation map showing: 1) the area of
planned harvest and 2) the BLM road segments to be used. This map should
indicate their entire haul route from their harvest area to a county road. Sometimes
an application will only include roads on U.S. land, the applicant not being aware that
the U.S. may control roads over private lands as well.

The BLM should work with the applicant to identify the correct road and segment
numbers during the pre-application meeting ahead of time so they can be included on
the map.

The applicant shall also identify the portions of any road systems which are directly or
indirectly controlled by the applicant. For those portions of the road system which the
applicant does not control, it shall furnish the name of the person or entity it believes
does control the roads.
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Where a right-of-way for a railroad is involved, the applicant must indicate which
portions of the right-of-way will be available for use as truck roads upon removal of
the rails and ties and the probable date of such removal.

2) Planned Improvements to Existing Roads

In addition to the haul route, the map should identify the location of any proposed
improvements to U.S. roads. The application should include information on the
specifications of the proposed improvements (such as depth and type of rock,
culverts (location, size, etc.)).

3) Right-of-Way Plats for New Construction

The filing requirements for right-of-way maps (plats) for construction of new roads are
found at 43 CFR 82812.1-2(c). These requirements apply to both the U.S. and the
applicant. The same requirements apply to construction under a unilateral permit or
a reciprocal right-of-way agreement. Each plat should comply with the following
regulatory requirements, “. . . except as the AO may waive in any particular instance
all or any of such requirements”:

e Courses [bearings] and distances of the centerline, with courses [bearings]
being in true meridian and distances in feet and decimals thereof are clearly
identified.

e The beginning and ending points of the survey must be accurately connected
by course and distance to the nearest readily identifiable corner of the public
land surveys, or to a prominent monument or a natural landmark if no survey
corners exist within two miles.

e All subdivisions of the public lands surveys, any part of which is within the
limits of the survey, should be shown in their entirety, based upon the official
subsisting plat with subdivisions, section, township, and range clearly marked.

e The width of the right-of-way should be given, and if not of uniform width, the
locations and amount of change must be definitely shown.

e There shall be a statement on the face of or appended to the map indicating
the grade and usable width of the road to be constructed. the type material
which will be used for the surface, the type and extent of the drainage facilities,
and the type of construction and estimated capacity of any bridges.

e Per43 CFR 82812-1-2(c), “The map should bear upon its face the statement
of the person who made the survey, if any, and the certificate of the applicant;
such statement and certificate should be as set out in forms as approved by
the Director.” In today’s times, neither the BLM nor the permittees typically
have licensed registered surveyors preparing these plats. To meet this
requirement, the name and title of the person preparing the plat should suffice.
If they are a licensed surveyor they should include that information.
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While not required by the regulations, the plat should also bear the signature and title
of the person who has delegated authority to formally transmit the plat for review by
the landowner.

In addition, it is desirable for the map to have an arrow showing true north and a
legend by which map symbols and scales can be interpreted.

While the regulations allow for a waiver of the above map provisions, for a right-of-
way plat involving construction of a new road, the AO should seriously consider
whether a waiver of any of the requirements would be in the best interest of the
government.

*Note: The “capacity” for railroad car bridges cannot be load rated. BLM policy
precludes use of any bridge or structure placement on BLM land if the structure
cannot be load rated. See Chapter XV. for a further discussion of railroad car
bridges.

New authorizations for road construction under the 43 CFR 2812 regulations will also
require compliance with NEPA and full disclosure to the public of the proposed
action, results of the environmental analysis, notice of available of decision, etc.

When the right-of-way plat is received by BLM, a technical review should be
performed using the plat review checklist found at Illustration IX-7 to ensure all
information is complete. This checklist contains all of the minimum elements required
for right-of-way plats as found in the 2812 regulations. If the plat does not conform to
these requirements (and the AO is not willing to waive any requirements), the
applicant should be notified of the deficiencies so they can submit a corrected copy.
This plat review checklist also makes an excellent guide for BLM employees to utilize
when submitting right-of-way plats to the permittee for construction to ensure that
BLM plats are also prepared according to standards.

See Chapter IV., Section D.1., and Chapter IX., Section B.17., for guidance on
disposal of O&C timber involved with construction of roads on U.S. lands.

g. Term (Duration) of Permit

The applicant must indicate the requested duration of the permit. In order to
determine the duration of the permit (especially unilateral permits where the U.S.
does not need reciprocal rights), the applicant should submit a harvest schedule or
other information to support the requested duration of the permit. If the permit is for a
12-week to three-year term, the harvest plan is optional, as determined by the AO.

According to 43 CFR 82812.3-6, the O&C permit should be issued for the duration
needed:

... will be for a stated term or terms . . . will normally be coincident with
the probable period of use for the removal of forest products by the
permittee and any successor in interest . . .
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The past practice of the BLM has been to issue unilateral permits of short duration as
allowed by 43 CFR §2812.0-6(h):

The Authorized Officer may in his discretion, issue short term right-of-
way permits for periods not exceeding three years, subject to one-year
extensions in his discretion. Such permits shall specify the volume of
timber which may be carried over the right-of-way and the area from
which such timber may be logged. . .

If three-year unilateral permits are issued, according to the above regulations, they
may be renewed by one-year extensions. However, the regulations do not limit the
number of extensions that can be granted.

While it has been a past practice to limit unilateral permits to three years, this practice
has created a workload in extending unilateral permits annually thereafter. In
instances where the applicant has demonstrated a need for longer-term access (with
a harvest plan), the AO should consider whether a permit of longer duration will be in
the best interest of both the government and the applicant, taking into consideration
the administrative costs for continually renewing shorter permits. Each application
should be reviewed thoroughly to determine the term which satisfies the
demonstrated need of the applicant regarding the probable period of use for the
removal of forest products.

The O&C permit template (lllustration IV-1) includes provisions that would be required
if permits longer than three years are issued.

h. Listing of Lands or Roads Directly or Indirectly Controlled by
Applicant (to Determine if U.S. Needs Rights)

As discussed in Section B.3. of this chapter, two separate sections of the regulations
(82812.3-1(a) and 43 CFR 82812.0-6(d)) give discretion to the AO to deny a permit if
reciprocal rights (for the U.S., its licensees (and permittees)) “appears necessary”
and the applicant refuses to grant such rights.

If lands in the area are indirectly controlled by the applicant, the regulations require
the applicant to either obtain rights for the U.S. or to make a showing satisfactory to
the AO that he has negotiated in good faith for such rights and to waive, as to the
U.S., its licensees and permittees, any exclusive or restricted rights he may have to
such lands.

Therefore, in order for the U.S. to determine whether it needs access rights across
“lands directly or indirectly controlled” by the applicant, the applicant may be required
(as determined by the AO) to submit a list of lands and roads directly or indirectly
controlled by the applicant anywhere in the O&C area (in and West of Range 8 E.).

The regulations at 43 CFR 82812.3-2 further state:
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... that in addition to the lands described above, if the applicant owns
or controls directly or indirectly other roads or rights-of-way in any O&C
area where the AO finds that the U.S. is unreasonably denied access to
its timber for management purposes, the AO may require the applicant
to negotiate an agreement granting the U.S. and its licensees the right
to use the roads or rights-of-way as may be necessary to accommodate
such management.

E. Processing of Unilateral Permits

Once an application has been filed, the use of a processing checklist (see sample
lllustration 111-2) is strongly encouraged to ensure that all of the steps necessary to
properly process an application are completed and to ensure the applicant is qualified
and has provided all the necessary documentation. The following provides guidance
in processing an application once it is filed:

1. Preliminary Adjudication (Review) of Application

Before the NEPA compliance can commence and the permit can be prepared, the
following steps must be accomplished to ensure there is a complete and accurate
application.

a. Establishment of Case File

Upon receipt of an application, it is recommended that a six-way folder be set up and
organized in the following manner:

e Flap 1:
0 Processing checklist (on top of everything else),
o Serial Register Page,
o Copy of Bond (original is maintained in a safe with accounting technician),

o Copy of insurance certificate (original maintained in a safe with accounting
technician), and

o Copies of corporate information (originals maintained in district corporate
binder).

e Flap 2:
o0 Approved permit including all attachments,
o Amendments, and

o File copy of any decision extending the permit.

BLM Oregon State Office Handbook H-2812-1 Rel. 2-165
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e Flap 3:
0 Accounting information,
0 Haul reports,
o Bills, and
0 Receipts.
e Flap4
0 Inspection (Monitoring) Reports.
e Flap 5 — General Chronological — oldest on bottom:
o Application,
o0 NEPA document (EA, CX, etc.),
0 Letters,
o Memos, and
o E-mails.

It is also a good idea to create file section “flap covers” to match the above so that
anyone opening the file can easily tell where to find specific items. It is also important
that filing be done promptly and consistently.

b. Obtain Serial No. and Create Serial Register Page in LR2000
Using case type 281210, obtain a Serial Number from the LR2000 data base. There

is no “suffix” code (“FD” or “PT”) for unilateral permits as there is with reciprocal
Permits. Enter the new case in LR2000 with the following action codes:

e 124 — Date application received.

e 501 — Reference number. In the remarks column enter “O&C Unilateral [local
permit No].” (See discussion on local permit numbers in Section c. below.)

e 502 - Length in feet or 503 — length in miles (based on combined total length
of all roads to be used.

e 504 — Width in feet (Indicate “VAR” for “varies”).
e 846 — Exempt from cost recovery.

e No rental code is needed for 2812 authorizations.
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c. Assign a District Permit No.

Each district has for many years established and maintained an O&C permit register
which assigns a local district permit number for O&C permits (including both unilateral
and reciprocal Permits). A new permit No. should be established and placed on the
case file label in addition to the Serial No.

The permit No. starts with the initial of the district (e.g., “R” for Roseburg), followed by
a hyphen and the next sequential permit number from the O&C permit register.
These local permit registers and numbering systems shall be continued in order to
maintain historical tracking and to be consistent with IG guidance for road use
reporting and billing purposes. The local permit number (vs. the serial No.) has been
proven to be an extremely helpful tool to identify, find and track a permit, especially
when many partial assignments of an individual permit are made.

d. Enter Pending Action in District Work Tracking System
(if Exists)

Some districts utilize an independent work tracking system to assign and track work
assignments and as a tool to easily track and report units of accomplishments at the
end of the fiscal year. If such a system exists, the permit should be entered when the
application is received as a pending action.

In some districts, the O&C permit register system may be combined with the district
work tracking system.

e. Master Title Plat

In order to verify that the lands being crossed are really owned or managed by the
U.S. (and are available for issuance of rights-of-way), a copy of the Master Title Plat
(MTP) pages should placed in the case file.

2. Application Complete, Filed Properly

The next step is to complete a thorough review of the application to ensure it is
complete. The following items must be verified:

e The application is completely filled in and signed.

e The applicant meets the requirements set forth in 43 CFR §2812.1-2(a) and
(b) and 43 CFR §2812.2 to be a qualified applicant. This includes the
following items (qualified applicant requirements are detailed in Section D.2. of
this chapter):

e Evidence of naturalization is included for naturalized citizens.
e For a partnership or corporation, the partnership or corporate papers are

included (or are already on file with the BLM) to verify that is the corporation or
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partnership is authorized to do business in the State of Oregon. This will
ensure that the application is signed by an individual who is duly authorized to
sign on behalf of the partnership or corporation.

e The applicant holds title to the land or forest products.
3. Land Status Check

A check of the Master Title Plat, Historical Index, road record files and GTRN
(Ground Transportation) data base should be completed to verify that the U.S. has
the ownership of the requested roads or lands sufficient to authorize an O&C permit.
The following questions should be answered during this review (see lllustration IlI-2).

e Does BLM own or have management jurisdiction over the lands over which the
right-of-way is requested?

e Are there existing withdrawals? If so, do they affect the ability to authorize
rights-of-way?

e Are there mining claims?
e Are there other O&C permits already pending or issued?

e Are there other users with prior authorizations (i.e., grazing leases, timber
sales, etc.)?

e Are cultural resources involved?
e Are endangered or threatened species involved?
e Are there wetlands or riparian areas involved?

a. Conformance With Land Use Plan

The district Resource Management Plan should be checked to determine whether the
proposed action is in conformance. The following questions should be answered:

e Is the proposal in conformance with the existing land use plan?

e If the application proposal is not within a designated right-of-way corridor, is it
in a reasonable location?

b. Reserved
F. Analysis of Proposal

Once the BLM is satisfied that the application is properly filed, the next step is to
complete an interdisciplinary analysis of the proposed action in order for the AO
make an informed decision on the following issues.
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1. Determination of Need for U.S. Reciprocal Rights

In order to know what type of O&C permit will be processed (i.e., reciprocal right-of-
way agreement or unilateral permit) an evaluation needs to be made to determine
whether it “appears necessary” that the U.S. needs access rights across the lands of
the applicant. If the U.S. determines it “appears necessary” that reciprocal rights are
needed, a reciprocal right-of-way agreement would be developed. If the U.S. does
not need rights, a unilateral permit would be prepared.

2. National Environmental Policy Act (NEPA) Compliance and Analysis

All new applications for O&C permits shall be evaluated to ensure compliance with
NEPA and other environmental laws.

a. References and Guidance
e Council of Environmental Quality (CEQ) Regulations, 40 CFR 1500-1508.
e Department of the Interior Manual, 516 DM 1-7.

¢ BLM Manual Section 1790, National Environmental Policy Act, and the
accompanying handbook, H-1790-1, National Environmental Policy Act
Handbook. This guidance emphasizes use of existing environmental analysis,
when available, to avoid duplication.

b. Interagency Agreement on Application of ESA to Applications
for Access over Federal Lands

In January 2003, an interagency agreement was signed by four agencies:

1) U.S. Forest Service (USDA-FS), 2) BLM, 3) U.S. Fish & Wildlife Service (USFWS)
and 4) National Oceanographic and Atmospheric Administration (NOAA). This
agreement is included as lllustration IlI-3. The interagency agreement includes:

1) procedures to be followed when processing proposals for access to non-federal
land across federal land managed by the BLM and USDA-FS, 2) the issue of
discretion, 3) how to identify the “federal action” in the NEPA document, and 4) how
to handle direct and indirect effects, of O&C right-of-way actions. Employees
processing applications for O&C permits should familiarize themselves with this
document.

c. Determination of the Federal Action

The required NEPA analysis for discretionary actions under O&C permits should not
include (as part of the federal action) the harvesting the non-BLM timber accessed by
the right-of-way if the applicant has other reasonable access. If other reasonable
access is available, the No Action alternative should assume that the private timber
harvest would occur using the other reasonable access.
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d. Processing Time Allowances

Applications which only involve the use of existing roads (no construction involved)
will most likely qualify under NEPA as categorical exclusions (CX’'s). Applications
involving ground disturbing activities (such as construction) will most likely require an
environmental assessment (EA). While there is no regulatory time frame established
regarding the completion of the application process (and NEPA compliance and
analysis), the AO should provide an estimate to the applicant regarding the
anticipated completion of the NEPA process as well as a reasonable explanation for
any project prolonged delays.

The AO shall inform the applicant that they could choose to do all or a part of any
environmental analysis or surveys (as long as the work is performed to the
established BLM standards and is subject to BLM review and approval). This could
expedite the NEPA evaluation and the O&C permit authorization process if the work
is accomplished by a party who is acceptable to BLM and who is familiar with BLM’s
standards and protocols.

e. Effective Date of Decisions for O&C Permits

The O&C regulations (43 CFR 2812) do not contain any language making the
decisions under that subpart effective immediately (for purposes of appeal). Absent
that language, the regulations at 43 CFR §82812.9 provide guidance for appeals. That
section states:

An appeal pursuant to part 4 of 43 CFR Subtitle A may be taken from
any final decision of the authorized officer, to the Board of Land
Appeals, Office of the Secretary.

The appeal regulations referenced above provide that the effective date for purposes
of starting the appeal period is determined by one of the following:

¢ the date of publication of the Notice of Availability Decision (in the Federal
Register), or

e if there was no Federal Register notice published, the appeal period would
start from the date the applicant (and other affected parties) were served
notice of the decision (signed the certified mail receipt). If multiple notices
were sent , the effective date would be the date the last party received their
notice. See Chapter XIll., Section D. detailed discussion of the effective date
for O&C permits.

f. NEPA Compliance and Decisions

See Chapter XIlI. for guidance on decisions, appeals, and applicability of NEPA for
particular O&C right-of-way actions.
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The Oregon State Office and the Regional Solicitor have developed administrative
remedy language that must go into every EA (or EIS) as well as the public Notice of
Avalilability of EA/EIS for public comment (see Chapter Xlll, Sec. E.). This same
language should go into any local publication which identifies the process or points of
contact for routine right-of-way actions.

lllustration XIII-17 provides the mandatory administrative remedy language for
decisions processed with an EA or EIS. lllustration XIII-18 provides the mandatory
administrative remedy language for decisions processed with a CX.

This handbook is not intended to provide detailed guidance on NEPA compliance, as
the guidance referenced above (in Section F.2.a. of this chapter) serves that purpose.
The handbook guidance in Chapter XllII. related to NEPA, decisions and appeals
focuses on providing assistance to enable BLM employees to prepare lands
decisions for O&C right-of-way actions that are consistent with regulation and
Solicitor guidance. The issues related to this final process include ensuring that:

e the proper administrative remedy language is included in decision documents,

e any terms and conditions identified during the NEPA process are included in
the final permit document (as they were written in the NEPA document and
disclosed to the public), and

e the applicant (and other parties with standing) is properly notified of time
frames (effective date of decision).

1) NEPA Compliance Accomplished with a CX

If NEPA compliance is accomplished with a CX and Record, the decision portion of
the document must contain the proper administrative remedy language as found in
lllustration XIII-18. The CX signed by the AO is the decision record. Most districts
provide for public notification of pending or current CX’s by use of a district register
and typically no public notice of individual proposals are published in the local paper.

If the decision is to approve the unilateral permit, the permittee should be sent a
Notice of Decision, along with a copy of the signed CX, along with two copies of the
draft unilateral permit for their signature (see Chapter XIlI., Illustration XIlI-4 for the
sample transmittal letter).

The unilateral permit transmittal letter should state that the lands Decision is final and
notify the applicant that the permit cannot be signed (approved) until the end of the
required (30-day) appeal period. If a request for stay is filed with the BLM, the appeal
period is extended another 45 days—see administrative remedy language in

Chapter XlIl. The letter should also provide instructions for completing and
submitting all required documents and payments before the unilateral permit can be
signed by the AO (bond, insurance, advance payment of fees, etc.).
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Once two copies of the signed unilateral permit are returned by the permittee (along
with all fees, bonds, insurance, etc.), the unilateral permit can usually be approved on
the 31st day (unless a request for stay has been received by the BLM).

2) EA or Higher Level NEPA

If NEPA compliance is accomplished with an EA (or, rarely, if ever, an EIS), the
document must contain the proper administrative review language as found in
lllustration XIII-17).

The permit should be drafted hand-in-hand with the NEPA document. Prior to the
time the NEPA Decision document is published, a final version of the permit (with all
the attachments including required terms and conditions) should be available along
with the lands decision document in case a party who has participated in the process
asks to review the permit document itself.

It is recommended that the public notification of the decision document be sent to the
applicant, the public, or any interested parties at the same time so that the appeal
period runs simultaneously (or the dates each receives their notice is close to each
other.)

Immediately after publication of the notice of decision, send a letter to the applicant,
similar to that found in Illustration XllI-4, which transmits two copies of the unilateral
permit for signature, along with the requirements for bonds, advance payment of
fees, etc.

When the administrative review process is complete, if the applicant has returned the
signed unilateral permit and required fees, bonds, insurance, etc., the unilateral
permit could possibly be issued on the 31° day after the start of the appeal period (if
no requests for stay have been filed). A sample letter transmitting the final approved
unilateral permit (and decision accepting bond) is provided as lllustration VII-4.

If the CX Decision Record approves the action (the NEPA decision is combined with
a lands decision), provide a Notice of Decision to the applicant and transmit the
unilateral permit for their signature, letting them know it cannot be signed by the AO
until the end of the appeal period (see lllustration XIlI-4).

G. Document Preparation

Once a decision has been made regarding: 1) whether an authorization will be
issued, and 2) if an authorization will be issued, what permit form it will be issued in
(e.g., as a unilateral permit, or a reciprocal Permit), the document(s) should be
prepared according to the guidance in Chapter IV. (Unilateral Permits) or Chapter V.
(Reciprocal Permits and Agreements).

See Chapter VI. for post-authorization administration guidance and Chapter VIII. for
road use reporting, hauling, and billing.
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H. Transmittal of Lands Decision and Permit

Chapter IV., Section D., provides guidance and samples for transmittal if the permit is
unilateral. Chapter V., Section K., provides guidance and samples for transmittal if it
is a reciprocal Permit. Close attention needs to be paid to the effective date of the
lands decisions in the transmittal documents.
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[llustration 11-1
Form OR 2812-8 — Application for O&C Logging Road Right-of-Way Permit
Page 1 of 8
UNITED STATES DEPARMENT OF INTERIOR FOR AGENCY
BUREAU OF LAND MANAGEMENT USE ONLY
0&C LOGGING ROAD RIGHT-OF-WAY PERMIT APPLICATION e
Form OR 2812-8 (February 2009) ——
PL 94-579 (90 Stat. 2743): 43 CFR Subpart 2812 Serial No.:
(SEE INSTRUCTIONS ON PAGES 5 THRU 8 BEFORE
COMPLETING THIS FORM )
1. Applicant: Name of individual, Address (include zip code) Application
Date

partnership or corporation

Phone no. ( )

Name of partners (if a partnership)

(attach Articles of Association or Agreement)

If a corporation, organized under the laws of the State of

(attach Articles of Incorporation and out-of-state certificate if applicable)

2. U.S. LANDS NEEDED The applicant hereby applies for a right-of-way for the removal of forest products
(and/or mineral material) across the lands and interests in U.S. lands administered by the Bureau of Land
Management pursuant to Title V of the Federal Land Management and Policy Act of 1976, Pub. L. No. 94-579, 90
Stat. 2743 and the 43 CFR 2812 regulations.

Twp. Range Section

Subdivision Road No(s).

PERIOD OF USE

3. Lands from which forest products will be removed & permit needed:

Est. .
Timber Volume uc_' o
Period of Owner (if to be g >
Twp. Range Section Subdivision Use Landowner different) hauled o
Form OR 2812-8 Page 1 of 8 February 2009
BLM Oregon State Office Handbook H-2812-1 Rel. 2-165
02/17/2009
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lllustration I1I-1
Form OR 2812-8 — Application for O&C Logging Road Right-of-Way Permit
Page 2 of 8

0O&C LOGGING ROAD RIGHT-OF-WAY PERMIT APPLICATION
Form OR 2812-8 (Cont.)
PL 94-579 (90 Stat. 2743): 43 CFR Subpart 2812

4. ROAD CONSTRUCTION:

Is road construction on public lands required? O Yes [No (If yes, attach survey and construction
information)

5. ROAD IMPROVEMENTS:

Are improvements to existing BLM roads proposed? [] Yes [ No (If yes, attach map and statement of
work).

6. MAP(S):
The following information is required as part of the application and is attached hereto:

a. [ 1A map of existing roads proposed for use.

b. [ ]ldentification of roads directly or indirectly controlled by the applicant which will be used in
conjunction with this application.

7. SIGNATURES AND CERTIFICATIONS:
If applicant is an individual or partner: As to all signatures below, signature certifies:

lam a[ ] native citizen of the U.S., or [ ] | am a naturalized citizen (will be required to furnish
proof)

By my signature below, | CERTIFY that all of the statements made in this application are true, complete, and
correct to the best of my knowledge and belief and are made in good faith:

Applicant signature Title (if other than Individual) Date
Applicant signature Title (if other than Individual) Date
Applicant signature Title (if other than Individual) Date

Title 18, U.S.C. section 1001, makes it a crime for any person knowingly and willfully to make to any department or agency of
the United States any false, fictitious, or fraudulent statements or representations as to any matter within its jurisdiction.

Form OR 2812-8 Page 2 of 8 February 2009
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lllustration 111-1
Form OR 2812-8 — Application for O&C Logging Road Right-of-Way Permit
Page 3 of 8

Sample Cross Section Diagram Associated with Road Construction
(See instructions for Item 4)

UNITED STATES

DEPARTMENT OF THE INTERIOR
BUREAU OF LAND MANAGEMENT

EUGENE DISTRICT

SPECIFICATIONS ‘q%
ALIGNMENT P \E TYPICAL CRQSS SECTION

J N ] ! surraceorosowiotH |
MINIMUM RADIUS — cLass SN >

Diry
GRADIENT BACK SLOPES 2L sy
oITeH 21

FAVORABLE SUBGRADE WIDTH
ADVERSE

A

WIDTH ‘
SURFACING

SUBGRADE — TYPICAL TURNOUT CROSS SECTION

DITCHES*

TURNOUTS—INTERVISIBLE
SURFACED WIDTH ‘
SUBGRADE WIDTH
DITCHES*

SURFACED ROAD WIDTH
*IN ADDITION TO SUBGRADE WIDTH ‘

«
SURFACING 8
BASE " MINUS é
" MINIMUM DEPTH H
TOP — " MINUS
" MINIMUM DEPTH .
—_  TOTAL COMPACTED DEPTH i
DRAINAGE
CULVERTS — CMP
MINIMUM DIAMETER 15
DITCHES - MAXIMUM DEPTH BEFORE SURFACING.
3 TO 1 SLOPE FROM "ROAD. —
z
ALL DITCHES AND CULVERTS TO BE CLEANED AT g
TERMINATION OF CONTRACT. g
CLEARING SuﬁFACEDRDADWIDTN
FT. BEYOND CUTS AND FT. BEYOND FILLS. —
ALL SNAGS AND DANGER TREES WHICH WILL REACH
TO BE_FELLED AND DISPOSED OF AT DIRECTION
OF "AUTHORIZED OFFICER.
GRADING I —
BACK SLOPES — ROCK 1/4:1
DIRT 3/4:1 UP TO & FT
1/2:1 OVER 6 FT.
FILL SLOPES — 1 1/2:1 OR ANGLE OF REPOSE ®
8
ROAD TO BE GRADED AND CLEAR OF OBSTRUCTIONS AT 2
TERMINATION OF CONTRACT. 2
‘ SUBGRADE WIOTH
Form OR 2812-8 Page 3 of 8 February 2009
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llustration I11-1

Form OR 2812-8 — Application for O&C Logging Road Right-of-Way Permit
Page 4 of 8

Form 9600-18

Fob 1965 U.S. DEPARTMENT OF THE INTERIOR
ebruary 9 r - - T ¥ ~ 1 - T

(formerty 9180:19) BUREAU OF LAND MANAGEMENT

TOWNSHIP DIAGRAM*

Township Range Meridian [gaie

36 3N 32 33 34 35 36 3
1 6 5 4 3 2 1 6
12 7 8 9 10 11 12 7
13 18 17 16 15 14 13 18
24 19 20 21 22 23 24 19
25 30 29 28 27 26 25 30
36 N 32 33 34 35 36 3
1 6 5 4 3 2 1 6

* Scale: 1inch = 1 mile 3P0 B54-692

Item No. 6: Complete two copies of the above Township Diagram Map (Form 9600-18), or suitable
map, showing the road location and the land ownership pattern in the immediate area. List lands or
roads directly or indirectly controlled by the Applicant. As an alternative provide a copy of a BLM
transportation map with requested U.S. roads and/or lands highlighted, as well as your lands

identified.
Form OR 2812-8 Page 4 of 8 February 2009
BLM Oregon State Office Handbook H-2812-1 Rel. 2-165
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lllustration 111-1
Form OR 2812-8 — Application for O&C Logging Road Right-of-Way Permit
Page 5 of 8

INSTRUCTIONS AND PROCESSING INFORMATION
For Completing Application for O&C Logging Road Right-of-Way Permit

A permit is required for the use or construction of logging roads on public lands administered by the
Bureau of Land Management in Western Oregon. The attached application and supplemental
information forms are required when applying for an O&C Logging Road Right-of-Way Permit.

INSTRUCTIONS:

Complete two copies of this Form OR 2812-8, “O&C Logging Road Right-of-Way Permit Application”
For the following, refer to Item Nos. on application form (page 1):

Item No. 1: (per 43 CFR 2812.1-2) requires the name, address, and date.

a. If the Applicant is an individual, no further information is needed under this item.

b. If the Applicant is a partnership, submit a copy of the articles of association or partnership
agreement showing:

(1) The terms of the partnership, if limited.
(2)
(3) Scope of authority of each partner.
(4)

Nature of business to be conducted.

Provisions for continuance in case of withdrawal or death of a partner.

If no formal partnership agreement exists, then a letter must be furnished stating no
agreement exists and giving the information as outlined above. All partners must sign this
letter. Evidence of one partner’s authority to sign documents on behalf of the others must be
signed by all partners.

c. Ifthe applicant is a corporation, submit the following information:
(1) Certified copy of articles of incorporation.

(2) Copy of certificate of authority to do business in the State of Oregon (if incorporated in another
State).

(3) Certified copy of the by-laws or resolution of its board of directors authorizing the signing
officer or officers to sign for the corporation. When the by-laws of a corporation do not grant
authority to their officers to sign right-of-way applications, right-of-way and road use
agreements, permits, or easements to the Bureau of Land Management, a resolution adopted
by the corporation’s board of directors must be obtained which specifically gives this authority.

d. If any of the aforementioned documents have been furnished with a previous application or timber
sale contract, reference may be made to the earlier transaction, the date the documents were
furnished, and a statement as to whether any changes have occurred since then. If changes have
occurred, the Applicant must furnish a new copy (certified if a corporation) of the pertinent
document.

Item No. 2: List the township, range, section, and subdivision of the BLM lands or easements to be
crossed, together with the period of time the right-of-way is needed.

Item No. 3: is a statement of need for the right-of-way: List the land to be logged, together with the
name of the land owner and the name of the party who owns the timber to be logged, and an estimate
of the volume of timber to be logged or mineral materials to be hauled.

Form OR 2812-8 Page 5 of 8 February 2009
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lllustration 111-1
Form OR 2812-8 — Application for O&C Logging Road Right-of-Way Permit
Page 6 of 8

Item No. 4: per 43 CFR 2812.1-2(c)(4), if new road construction is involved —

a. The Applicant must submit two copies of a survey map of the proposed road where it crosses BLM
land. The traverse map must show the following:

(1) Ties to legal monuments for the beginning and ending points of the survey.
(2) Scale (at least 4 inches or 8 inches to the mile).

(3) Bearings and distances of the centerline of the survey.

(4) Legal description of all subdivisions of public land crossed.

(5) Right-of-way width.

(6) Type and capacity of any proposed bridges.

b. The Applicant must also provide road construction specifications. Please use the Road
Construction Specification Sheet (on page 3 of this form) to provide the following information. .

(1) The maximum grade.

(2) Subgrade width.

(3) Surfacing width and depth.

(4) Draining facilities and locations.

Item No. 5: If any improvements to existing public roads are proposed, provide a road map and
statement of the type and location of proposed improvements. Please use Road Construction
Specification Sheet (page 3 of this form).

Item No. 6: Complete two copies of the Township Diagram Map (Form 9600-18, page 5 of this
packet), or suitable map, showing the road location and the land ownership pattern in the
immediate area. List lands or roads directly or indirectly controlled by the Applicant. As an
alternative provide a copy of a BLM transportation map with requested U.S. roads and/or
lands highlighted, as well as your lands identified.

Signatures & Certifications:

If an individual, check the box indicating citizenship and all joint applicants must sign.

If a partnership, check box indicating that all partners are U.S. citizens and all must sign.
If a corporation, a duly authorized officer must sign.

Form OR 2812-8 Page 6 of 8 February 2009
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lllustration 111-1
Form OR 2812-8 — Application for O&C Logging Road Right-of-Way Permit
Page 7 of 8

UNDERSTANDING THE APPLICATION AND APPROVAL PROCESS
(To be discussed with Applicant at Pre-Application Meeting)

COMPLIANCE WITH THE NATIONAL ENVIRONMENTAL POLICY ACT (NEPA):

Following our receipt of the completed application and its attachments, BLM will prepare the required
analysis under the National Environmental Policy Act (NEPA) in order to determine if the proposed
permit would comply with the requirement of the BLM Resource Management Plan (RMP) for the land
involved, as well as the Endangered Species Act (ESA) and other environmental laws or guidance.
Provisions may be included in the permit (such as seasonal use restrictions) in order to assure that the
permit complies with the RMP and ESA. If provisions cannot be included to ensure compliance or the
inclusion of such provisions is not acceptable to you, the application will be denied.

If your application includes road construction or renovation, BLM may need to conduct surveys for
certain threatened or endangered species or for various plant and animal species specified in the
“Record of Decision for Amendments to the Forest Service and Bureau of Land Management Planning
Documents within the Range of the Northern Spotted Owl” (April 1994).” Surveys for some of these
species are limited to certain times of the year. Processing of your application may be delayed if it is
necessary to wait for the appropriate time of the year for such a survey. If the processing of your
application will be delayed more than 60 days from the date your completed application is received,
BLM will notify you in writing and provide you with an estimate of when the processing of your
application will be completed. .

DECISION, RIGHT OF APPEAL AND EFFECTIVE DATE OF DECISION

After completion of the appropriate NEPA analysis, a formal decision will be issued. The decision will
become effective on the day after the expiration of a required appeal period (30 days after the
publication of the legal notice of the decision), if no appeal or petition for stay is filed (basically on the
31% day after the decision is signed). If a petition for stay is filed, the decision is effective 45 days after
the end of the appeal period (or basically on the 76" day after the decision is signed), unless the
Director of the Office of Hearings and Appeals or an Appeals Board has determined otherwise in
accordance with specified standards enumerated in 43 CFR 4.21(b).

If the decision is to approve your permit, you will be sent a copy of the decision with rights of appeal,
along with two copies of the permit for your review and signature. Along with the permit, you will be
notified of the required amount of road use bond (performance bond) as well as the amount of
required advance road use and maintenance fees. After we receive the signed copies of the permit,
along with the advance fees and correct bond and insurance, BLM will hold the permit for approval
upon expiration of the appropriate appeal period, at which time the permit can be approved.

APPROVAL

Upon expiration of the appeal period, and once the signed permits, road use bond, insurance
certificate and advance fees are received by the BLM and they are found to be in order, the
Authorized Officer will approve the permit and a copy will be sent to you. Your receipt of an approved
copy will be your authorization to begin operations subject to provisions in the permit or any pre-haul
notifications contained in the transmittal letter.

SALE OF RIGHT-OF-WAY TIMBER

If your right-of-way permit involves removal of merchantable timber on BLM-administered lands, you
will be required to purchase the timber (under a separate contract with the BLM) _in advance of
issuance of the permit at a price no less than the BLM appraised value. You will be notified of the
person to contact to complete the timber purchase.
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Form OR 2812-8 — Application for O&C Logging Road Right-of-Way Permit
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BONDING REQUIREMENTS AND OPTIONS FOR FULFILLING

You will be required to submit a bond in an amount no less than $500 per mile (or fraction thereof)
based on the length of United States roads that will be used. The minimum bond amount is $500 if
the length is less than a mile. You have several options for meeting the bonding requirement:

1)  You may submit cash or other form of cash-equivalent security (such as a cashier's check,
irrevocable letter of credit from a financial institution, an assignment of funds for security interest
in a savings account, etc.). You should speak with the BLM official handling your case to discuss
these options. If you choose to fulfill your bonding requirements with cash (or cash equivalent), it
will need to be accompanied by the Form OR 2812-9.

2)  You may fulfill your bonding requirements by submitting a “surety” bond issued by an approved
surety company. This type of bond must be accompanied by Form OR 2812-12. If the bond
covers more than one permit, it is called a “blanket performance bond” and it must be
accompanied by Form OR 2812-13.

You should discuss your bonding options with the official handling your permit application.

INSURANCE REQUIREMENTS

The authorized officer may require you to maintain insurance of the following types and up to the
following amounts: (a) Commercial General Liability covering all operations, including vehicles of the
Permittee: (Bodily Injury: $1,000,000.00 - for injury to any one person; $1,000,000.00 - for any one
occurrence); (b) Property Damage in the amount of $1,000,000 for any one occurrence, and/or (c)
Loggers Broad Form B - $1,000,000.00 - for any one occurrence. The authorized officer will
determine the insurance requirements (if any) for your permit.

ADVANCE ROAD FEES

The BLM authorized officer will determine whether the agency will be maintaining the road(s) and
charging you fees, or whether it will allow you to maintain the road(s). If the BLM retains the
maintenance responsibility, you will be required to submit fees in advance for road use, maintenance
and surface rock replacement fees. These fees are determined based on a state-wide fee schedule.
You should discuss the potential fees with the official handling your permit. |f the BLM decides to let
you maintain the road(s), you will still be required to pay road use. You will also be required to pay
surface rock replacement fees (unless you are placing rock on the road and the fees are waived).

RECIPROCAL RIGHTS

The authorized officer will request that you provide a list of your entire land ownership in Western
Oregon in order to determine if it appears necessary that the United States may need reciprocal rights.
Under the regulations at 43 CFR 2812, the United States may require you to grant the reciprocal rights
as a condition of approving the permit. If you refuse to grant such rights when requested, you
application could be denied.

Form OR 2812-8 Page 8 of 8 February 2009
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BUREAU OF LAND MANAGEMENT
PROCESSING CHECKLIST FOR O&C UNILATERAL PERMIT APPLICATIONS
UNDER 43 CFR 2812
Applicant Name: Permit No.:
Phone No.: Serial No.: .
Date Application Assigned to (employee):
Filed:
# Actlon Item Resp. Init.s
—'—r""t—— = — — ‘—elw - m,,, o
E trict realty work trackor (Action ltem # )- E— Iagssor e
2) Place a copy of Master Title Plat for U.S. lands in file (flap 1) LLE
3) | Initial LR2000 Completed LLE
[ 11124 -Apinrecd

504 Width in Feet (enter “var” in remarks)

503 Length in Miles (enter estimated total length of road to be used in

remarks)

501 - Reference (in comment column add “OC Unilateral [Permit No.]"

501 - Enter road Nos. in comment column _

In Remarks screen - Enter “Unilateral permit to haul MBF for ___

[term of permit]”
4) | a) | Application Filed on Proper form (OR 2812-8) LLE

b) | Submitted in duplicate

5) | Qualified Applicant (check which type and verify items below):

[ ] | Corporation (see handbook Chap lil):

[ ] | Corporate papers submitted (or already on file in district binder)

[ ] | Authorized to do business in the stale (check State website if needed).

[ 1 | Copy of corporate by-laws on file (certified by proper official of
company under corporate seal).

[ 1 | Corporate signing authority for this action is clearly shown (may be
in form of corporate resolution, etc.),

[ 1 [ Individual:

[ 1 | They are a native or naturalized citizen. (If not, they are not a
qualified applicant and application must be rejected (prepare
decision)

[ ] | Partnership:

[ ] | Each memberis a citizen. If not, they are not a qualified applicant—prepare
decision.

Verify that the following are included in Articles of Assoc. or Partnership:

[ terms of partnership, if limited

[ nature of business to be conducted

scope of authority of each partner

provisions for continuance in case of withdrawal or death of partner

6) | Applicant holds title to the land served by the permit or titie to the timber LLE

that will be hauled (verify through timber deed or land ownership) (43 CFR
2812.2-1)

7) | Map filed in accordance with regulations 43 CFR 2812.1-2(¢c) & (d) LLE
(Handbgok chap lll.2.e.)

8) | Listing of Lands or Roads Directly or Indirectly Controlled by Applicant is LLE
provided (43 CFR 2812.3-1 (Handbook Chap IIl.C.2.9.)

BLM Oregon State Office Handbook H-2812-1 Rel. 2-165
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lllustration 111-2
Sample Processing Checklist for O&C Unilateral Permit Applications
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Processing Checklist for 0&C Logging Road Permits (Cont.)
{Keep In front flap of file & route file as indicated)

Action RespEmp. | InitJ/
Date
9) Land Status Check (using MTP's, GTRN, FAMS, etc.: LLE or ROW
[ 1 | BLM has sufficient control of all roads to authorize use (see Handbook Spec
Nustration 111-2).
Any withdrawals that would affect abillty to authorize?
Any mining claims?
Any roads on U.S. built or controlled by al party Permittees? (U.S. can

authorize use of road, subject to right of 3" party to set road rules). {which
roads:

2) Conforman

wilh Lan Use Plans Yes( ) No( ) ROW Spec

11} | Transmit information to Field Office (Lead Engmeer& NEPA Coord) per Unilateral ROW Spec
Permit Routing Memo & attach items indicated in Memo

NEPA & other information supplied from F.O.: ROW Spec.
[ ]| F.O.determined U.S. needs reciprocal rights.
[_] | Easement Justification Report received ROW Spec.
{ ] | Plat received (both routed to Easement Specialist) ROW Spec.
Bond Amount determined by AO: $ ROW Spec.
Special provisions identified by F.O. ROW Spec.
Permit prepared (w/all attachments) & available in file during admin, Review process.

12) | Decision Document: Administrative Review Requirements Met

[ 1 | IfCE, itincludes administrative review language and refers to specific permit
(attached).

[ 1 ( IF EA, it refers to specific permit and includes administrative review language
(copy is mailed to applicant and public at same time).
Daie decision published:

31 Dax after publication:
- Permit Praparation & Tranemittal for Signature

Imi ely after ublication of decision (if EA) or approval of CE:

13) | Finalize Permit

Permit document & all exhibits finalized. ROW Spec.

Transmittal Letter Finalized { w/two copies of Permit (and all attachments) indicating | ROW Spec.
ifthe; return them signed, w/payment of fees, bonding, etc. permit can be approved:
1) 31™ day (if no appeals or requests for stay filed), 2) 76™ day if request for stay filed
and no denial/approval of stay by IBLA, 3} If stay is granted, when stay is lifted.(route
file) cc: Acct Tech, Lead Engineer

14) | DRS Review & Sumame DRS
[ ] | Correct legals, if applicable. DRS
[ ] | Correct fees. DRS
Map matches permit. DRS
Proper bond amount requested DRS
Proper insurance requested DRS
If reciprocal rights indicated, notification included. QRS
[15)_| Field Manager signature & date package malled to Pe Permittece ROW Spec.
16) | Dated copy of letter w/ees due provided to Acct. Tech. ROW Spec.
BLM Oregon State Office Handbook H-2812-1 Rel. 2-165
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lllustration 111-2
Sample Processing Checklist for O&C Unilateral Permit Applications
Page 3 of 3

[11-35

Processing Checklist for O&C Logging Road Permits (Cont.)

(Keep In front flap of file & route file as indicated)
Pormit ADproval T

Realty Tickler.

17) rmit returned signe
Admin. Review process complete & no stay granted.
Proper fees paid.
Bond reviewed: Correct amount ( ), Proper form ( ), Approved Surety ( ) LLE
Insurance certificate filed: Correct amount ( ), Approved Surety ( ) LLE
é'ig_nor on Permit is authorized to sign on behalf of corp., partnership, etc. LLE
18) | Prepare transmittal letter w/approved Permit (2 copies) (cc: Lead Engineer, Maint. ROW Spec.
Foreman (if BLM is maintaining any roads).
Route for Signature (surname by DRS, Lead Engineer) ROW SPEC
After it gets mailed: Effective Date , Expiration Date: ROW Spec.
Enter dates & who will conduct pre-haul (and mid-haul monitoring) inspections in ROW Spec.

LR 20008 Adminlstration

LE

19) | LR 2000 Finalized:
307 - ROW Granted — Issued (Effective date on Permit)
950 - Compliance Report Approved (dale pre-haul condition assessment )
763 — Expires (enter expiration date) _
File o DRS wicopy of SRP for QC of SRP and entering in ticker as “completed” . DRS

BLM Oregon State Office Handbook H-2812-1
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lllustration I11-3
Interagency Agreement on ESA for Reciprocal Rights-of-Way
Page 1 of 3

i (o Sk i
s 1IrE Abealan

Application of the Endangered Species Act to proposals for access to
non-federal lands across lands administered by the
Bureau of Land Management
and the
Forest Service

Effective immediately, the following applies to proposals for access to non-federal land across
federal land administered by the Burcau of Land Management (BLM) and the Forest Service
(FS) (hereinafier referred to as “lederal land™).

Not all proposals for access to non-federal land across federal land (hereinafter “rights-of-way™

or "ROW?™) are the same. Application of the ESA to a ROW proposal depends on the discretion <
available to BLM and the FS under applicable statutory ROW authorities and on the nature of

legal rights held by the applicant, I BLM or the FS has a mandatory duty to issue a ROW with

no discretion under applicable law, no consultation is required under the ESA. This does not

affect the applicability of other provisions of the ESA or other federal or State laws protecting
species and habitat,

When BLM or the FS has discretionary authority to issue or condition a ROW. the agency must
determine whether the proposed federal action “may affect” listed species or designated critical
habitat. If a “no effect”™ determination is made, ESA compliance is complete. This finding should
be placed in the record and processing of the application may continue in accordance with
agency authority.

When the BLM or the .FS eannot make a “no effect” determination. the agencies will consult
either formally or informally with the Fish and Wildlife Service and/or the National Marine
Fisheries Service (the “Service”™) when considering whether to authorize access to private lands
across publie land. The following applies during such consultation:

e The “proposed federal action™ is the authorization of access across federal land
and includes the location and method of access, ¢.g.. the character of the road,
where it will lie. the method of road building and the use of the right of way. The | /

proposed federal action does not include any private action on private land. a
Page | of 3
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Interagency Agreement on ESA for Reciprocal Rights-of-Way
Page 2 of 3

o The “action area” is the area that will be affected directly or indirectly by the
proposed action.

¢ The “effects of the action” are the direct and indirect effects to the species caused
by the access across federal lands. Indirect effects are those effects to the species
that are caused by the proposed action, are later in time, and are reasonably
certain to occur.

« Reasonably certain to occur” requires existence of clear and convincing
information establishing that an effect that will be caused by the proposed action
is reasonably certain to occur. This is a rigorous standard; it is not based on
speculation or the mere possibility that effects to the species may occur. Nor is
this a forseeability standard as is commonly used in NEPA analysis. If no such
information exists, or is speculative or not credible, then that effect is not
reasonably certain to occur and should be disregarded. In no event should a
conclusion be reached that some effect is reasonably certain to occur absent clear
and convincing information to support that finding in the record.

requires an actual cause-effect relationship between the proposed federal action
authorize access across federal land and the effect to the species. When the
authorization of access is essential in causing an effect to the species, the effect
should be viewed as an indirect effect subject to consultation if it is reasonably
certain to occur. If the authorization of access is not essential in causing an effect
to the species, but merely facilitates such an effect, then it is not an effect subject
to consultation. Consequently, the effect to a species from subsequent action on
non-federal land that is facilitated, but not actually caused by the authorization of
access, is not an effect of the proposed federal action.

¢ A finding that an “indirect effect” is “caused by a federal proposed action” ::l “—
to

Informal consultation may result in a determination by the BLM or the ES that the proposed
federal action “may affect, is not likely to adversely affect” listed species or critical habitat, with
written concurrence from the Service in this determination. As a part of this process, the BLM
and the FS may suggest modifications to the proposed action the applicant could implement to
avoid the likelihood of adverse effects to listed species or critical habitat, but these suggestions
must be limited to the federal action itself — the right-of-way across federal lands. The
modification or regulation of activities on private lands is not authorized unless the applicant
requests the consultation to include activities on private land, as discussed below. Written
concurrence of the Service terminates the consultation process and no further action is necessary.
This finding and concurrence should be placed in the record and processing of the application
may continue in accordance with agency authority.

A finding of “may affect, likely to adversely affect” requires formal consultation. Formal
consultation resulting in a no jeopardy conclusion may include discretionary conservation
recommendations. Conservation recommendations must be limited to the proposed federal action
itself — the right-of-way across federal lands. Recommendations with regard to activities on non-
federal lands are not authorized unless the applicant requests that the consultation include
activities on non-federal land, as discussed below.

Page 2 of 3

BLM Oregon State Office Handbook H-2812-1 Rel. 2-165
Supersedes Rel. 2-143 02/17/2009



CHAPTER Il - APPLICATIONS [11-38

lllustration 111-3
Interagency Agreement on ESA for Reciprocal Rights-of-Way
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Formal consultation resulting in a finding of jeopardy or likely to adversely modify designated
critical habitat includes the Service's recommendation of “reasonable and prudent alternatives”
unless there are no reasonable and prudent alternatives. The Service is required to utilize the
expertise of BLM, the FS and the applicant in identifying these alternatives. Alternatives must be
consistent with the intended purpose of the proposed federal action and within the scope of the
BLM’s or FS’s legal authority.

Jeopardy and no jeopardy determinations alse will include a statement concerning incidental take
if take is anticipated. An incidental take statement includes reasonable and prudent measures the
Service considers necessary or appropriate to minimize the impact of incidental take. Reasonable
and prudent measures, along with the terms and conditions that implement them, cannot alter the
basic design, location, scope, duration, or timing of the action and may involve only minor
changes. Further, both the reasonable and prudent measures and the terms and conditions must
serve the purpose of minimizing the take of the proposed federal action under consideration.
BLM and FS authorities and the nature of the “action” itself also will affect the reasonable and
prudent measures and terms and conditions that may be a part of an incidental take statement.

An applicant has a right to receive an incidental take statement, with reasonable and prudent
measures, if take is anticipated from the access itself. The applicant also may desire to include
reasonable and prudent measures in the incidental take statement for take resulting from
activities on non-federal land. If the applicant requests an incidental take statement for take
resulting from activities on non-federal lands, the activities on non-federal land may be analyzed
in the section 7 consultation for the access application. If the applicant chooses to be covered
through the section 7 consultation, then the incidental take statement can include reasonable and
prudent measures related to activities on non-federal land. If the applicant abides by these
measures, the applicant has ESA coverage for any associated take. If the applicant chooses not to
include activities on non-federal land, then there is no ESA coverage from the access
consultation for any take associated with those activities,

Except when requested by the applicant, the consultation process associated with the proposed
federal action to authorize access across federal land may not be used to condition activities on
non-federal land. BLM and the FS may not deny or condition access across federal lands based
on the implementation of measures or conditions related to the use of non-federal land. Further,
the Service may not request re-initiation of consultation based on subsequent activities on non-
federal land.

Consultation also includes consideration of the destruction or adverse modification of critical
habitat. For this purpose, only habitat formally designated as “critical habitat” by a Service rule
making is included. Destruction or adverse modification means a direct or indirect alteration that
appreciably diminishes the value of critical habitat for both the survival and recovery of a listed
species. The concept of “take” does not apply to critical habitat, but only to the listed species
itself.

Approved by:

Is/ Dale N. Bosworth, Chief, Forest Service, Department of Agriculture, 01/27/03

/s/ Kathleen Clarke, Director, Bureau of Land Management, Department of the Interior, 01/13/03

/s/ Steven A. Williams, Director, U.S. Fish & Wildlife Service, Dept. of the Interior, 01/17/03

/s/ William T. Hogarth, Assistant Administrator for Fisheries, National Marine Fisheries Service,
National Oceanic & Atmospheric Administration, 01/30/03
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(UNILATERAL)

V. O&C LOGGING ROAD RIGHT-of-WAY (UNILATERAL) PERMITS

A. Purpose

This chapter explains what documents are necessary to create a unilateral permit
(see glossary) once an application has been determined to be adequate and a
decision has been made to approve the application. This chapter also provides
examples of the required documents and identifies provisions that are unique to a
unilateral permit. The application process is covered in Chapter Il

B. Background

If the AO has determined that no reciprocal access rights are needed from the
applicant per 43 CFR 82812.3-4 (see Chapter lll., Section B.3.), a unilateral
permit, is prepared. If reciprocal rights are needed, refer to Chapter V. for
preparation of a reciprocal right-of-way agreement.

In order to qualify for a unilateral permit, as described in Chapter Ill., Section
D.2.e., the applicant must either: 1) own the land which will be served by the
permit for management and removal of timber and other forest products, or 2) hold
title to the timber at the time it is hauled over U.S.-controlled roads or lands. This
should have already been determined before the unilateral permit is prepared (see
Chapter I11.)

C. Required Components of a Unilateral Permit

The following items are required components of a unilateral permit. Illustration
l1I-2 is a sample checklist. Each district has developed its own checklist, but this
illustration (111-2) provides an example of a standardized process.

1. Standard Unilateral Permit Format

Form OR 2812-3 - O&C Logging Road Right-of-Way Permit is to be used as the
standard template for all unilateral permits. The form is included as lllustration
IV-1. The form is to be used for all unilateral permits, regardless of the term. No
deviation from the wording in the boilerplate unilateral permit or standard verbiage
in the standard Exhibit B - Special Provisions shall be used without concurrence
from the Oregon State Office. Any additional provisions shall also be approved by
the Oregon State Office.

The standard unilateral permit template is comprised of the following required
components:

BLM Oregon State Office Handbook H-2812-1 Rel. 2-165
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a. Permittee Name

The full legal name, address and telephone number of the permittee is included. If
a corporation, the name should include “incorporated in the State of . The
name should be the same as that on the application or as verified the correct
owner of the land or timber to be served by the permit.

b. Permit and Serial Number

Each unilateral permit shall include the district permit number and Serial Number
assigned in LR2000 when the application was filed. (See Chapter lll., Section
E.1.c., for guidance on establishing local permit numbers.

c. Road Fees

Every unilateral permit must include a provision that provides for payment of fees.
The type and amount of fees differ in particular situations. The types of fees that
can be assessed are: 1) road use, 2) road maintenance (including surface
replacement), and 3) administration (basic permit fee). These fees are further
described in Sections 1), 2), and 3) below.

1) Road Use Fees

Road use fees are included in all unilateral permits unless these fees are waived
for any of the reasons shown in section a) directly below. There are two types of
road use fees: a) from Road Maintenance Fee Schedule and b) calculated as
discussed below.

a) Fee from Oregon/Washington Road Maintenance Fee Schedule.
Oregon State Office publishes and periodically updates a Maintenance Fee
Schedule (which includes a standard road use fee.) This standard road use fee to
be used in a particular permit is based on road surfacing type as shown in the
Road Maintenance Fee Schedule. This road use fee applies to all new unilateral
permits (unless road use fees are waived as shown below). The state-average
road use fee is paid at a rate per MBF/per mile.

b) Calculated road use fees. Some older existing perpetual unilateral
permits may contain road amortization formulas (similar to those in semi-detailed
reciprocal Permits) which require road use fees to be calculated. In these permits,
the calculated fee would be used. However, there should never be calculated
road use fees in newer permits as there is no standard amortization formula in the
O&C Logging Road Right-of-way Permit template (Form OR 2812-3 -

lllustration 1V-1).
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a) Waiver of Road Use Fees

There are some exceptions to BLM charging a road use fee for the hauling of
forest products over roads it owns and controls. No road use fee is charged in the
following instances:

e For any road when the total private percentage share of the road’s
replacement cost has been collected.

e If a permittee, or his predecessor, built the road under terms of a permit that
has since expired (43 CFR 2812.5-2(c)). NOTE that a road use fee is
charged for that portion of the road’s replacement cost which represents an
improvement made by BLM or its licensees. When a road was built by the
permittee’s predecessor and the road use fee is waived for this reason, the
permit must contain a provision stating that the permittee may use the road
only for the purpose of reaching the lands of the predecessor that were
served by the road.

e If a permittee is the underlying landowner for an easement granted to the
U.S. and they (or their predecessor in title) reserved free commercial use of
the road in the easement document.

e Road use fees are not applicable to mineral haul. Even though unilateral
permits utilize the state-wide standard road use fee instead of a calculated
road use fee, the reason road use fees do not apply to mineral haul is
because the road amortization formula defines the “F” (or fee) in the
formula as:

F = Road use fee per unit of merchantable timber.

Since this formula describes the fee in a unit of merchantable timber,
the premise is that the merchantable timber hauled over time will
fully amortize the investment in the road. Therefore, it is not
appropriate to charge road use fees for the hauling of commercial
mineral material.

b) Reserved
2) Maintenance Fees (Including Surface Replacement Fees)

The Oregon/Washington Road Maintenance Fee Schedule also includes
“maintenance” and “surface replacement” fees. Both of these types of fees are
consider “maintenance” fees. The maintenance fee is assessed at a rate per
MBF/per mile. The Road Maintenance Fee Schedule has different maintenance
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fee rates based on road surfacing, recreation use allowance, and the type of forest
product to be hauled (timber, chip, rock, etc.).

Generally, maintenance fees are charged in situations where the BLM maintains
the road (both the maintenance and surface replacement fee is assessed). In
situations where the BLM allows operator maintenance, the “maintenance fee”
portion would be waived, but the “surface replacement fee” portion would still be
assessed.

3) Basic Permit Fee

A “basic permit fee” fee is charged and collected in advance for all permits in
which a road use fee or maintenance fee is not being charged (see 43 CFR
§2812.5-2(a)). The regulations establish the basic permit fee rate of $5.00/mile or
fraction of a mile (the right-of-way length is always rounded up to the next whole
mile), payable in installments of 5 years, If the permit term is less than 5 years,
the fee for the entire term is collected in advance.

In practice, it would be extremely rare for this basic fee to be charged in lieu of the
payment of maintenance and road use fees.

4) Advance Payment of Fees

BLM policy requires the advance payment of all fees associated with unilateral
permits, based on the estimated volume of timber to be hauled using the BLM
Oregon/Washington Road Maintenance Fee Schedule rates as shown above.

At the time the unilateral permit expires or is otherwise terminated, if the actual
volume hauled is greater than that stated in the unilateral permit, the permittee
shall be billed for the additional fees due for the actual volume hauled which is in
excess of the original estimated volume. The additional billing is based on the fee
schedule in the Exhibit C. If the permittee hauled less than the estimated volume,
the fees collected for the portion of the original estimated volume not hauled shall
be refunded at the close of the permit by requesting the refund through CBS.

In cases where an advance payment is in excess of $10,000, or if the permittee
indicates a large advance payment would create a financial hardship, the AO may
set up a schedule to collect the advance payment in smaller increments (annually,
semi-annually, quarterly, etc.) after reviewing the request. However, for 12-week
permits, the entire amount should be paid in advance.

For long-term unilateral permits (more than three years) the advance payment can
be scheduled annually, or as otherwise determined by the AO.
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5) Applying Road Use Fees Paid under a Unilateral to a
Reciprocal Permit

BLM has issued unilateral permits while an amendment to a reciprocal right-of-way
agreement that will include the same roads authorized in the unilateral permit is
pending. This practice is strongly discouraged since an amendment can usually
be done as quickly as a unilateral permit. Most delays in processing amendments
come from the NEPA analysis, but since new unilateral permits and discretionary
amendments both require a NEPA analysis, there should be no difference in the
time for processing the amendment.

However, if there are any existing unilateral permits for which road use fees were
paid and the roads were later added to a reciprocal Permit with the same party,
the road use fees paid under the unilateral permit can be applied toward that
permittee’s calculated deficit share for those same roads in the reciprocal Permit.

The permittee should submit a written request in order to have such credit applied
to a reciprocal Permit. The permittee should provide the information to document

their specific request (the unilateral permit number, road Nos., amounts paid, etc.).
The BLM AO should never deny such a request that is documented and supported
by the record because of the regulations at 43 CFR §2812.5-2(c):

(c) If an application is filed to use a road built on 0. and C. lands
by the applicant or his predecessor in interest under a permit which
has expired, the authorized officer may issue a new permit which
provides that as to such road the applicant's road use payments shall
be determined in accordance with paragraph (b) of this section
except that he shall be required to pay a road use fee which is
adequate to amortize only his proportionate share of any capital
improvements which have been or may be placed on the road by the
United States or its licensees together with a reasonable interest
allowance thereon plus cost of maintenance if furnished by the
United States: Provided, however, That if the application is for use of
a road which has been built by a predecessor in interest the permit
shall provide that the applicant may use the road only for the
purpose of reaching the lands of the predecessor in interest that
were served by the road. As a condition for the granting of such a
permit, the applicant must comply with 88§ 2812.3-1 to 2812.3-5 to
the extent that rights-of-way and road use rights are needed to
manage lands of the United States or to remove timber therefrom.
[Underline added.]

d. Bonding Requirements

See Chapter VII. for detailed guidance on bonding requirements and processing.
The regulations at 43 CFR §2812.5-3 require all permittees (except for individuals
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as described in the following paragraph) to provide BLM with a performance bond
before using a U.S.-controlled road. The regulations specify that the amount of
the bond must be no less than $500 per mile or fraction thereof (which is
interpreted to mean fraction of a mile). The minimum dollar amount is determined
by multiplying the length of the road(s) to be used (rounded up to the next whole
mile) by $500. The AO has discretion to require a larger bond amount when the
circumstances warrant.

The AO may waive the bonding requirement per 43 CFR 8§2812.5-3 for unilateral
permits issued to an individual for a period of 12 weeks or less. Not more than
one such waiver may be allowed in any 12 consecutive calendar months on behalf
of or for the benefit of the same person.

The regulations require that a performance bond be posted (filed with and
accepted by the AO) prior to using a road. The bond must be accepted by the AO
prior to approval of the unilateral permit and the bond must be maintained for the
full term of the permit.

If maintaining the bond during extended periods of non-use would create a
financial hardship for the permittee, the AO may agree to allow the bond to be
released during periods of extended non-use and then reinstated prior to the use
commencing again. However, prior to releasing any bond, there should be a
written agreement in writing from the permittee that: 1) they understand their
obligation to notify the AO in advance that they intend to commence haul, 2) they
will re-submit the bond prior to haul, and 3) that hauling over roads included in a
permit without posting a satisfactory bond constitutes noncompliance (see
Chapter VI., Section B.)

e. Insurance Requirements

The insurance requirements for unilateral permits are identical to those for Permits
attached to reciprocal right-of-way agreements, as outlined in Chapter VII.

f. Duration of Rights (Term of Permit)

A determination of the term of the permit needs to be made before the permit is
prepared and issued.

1) Three-Year Permits

Historically, BLM has routinely limited the term of unilateral permits to three years
(which can be extended annually) based on the following regulation:

43 CFR 82812.0-6(h): The authorized officer may in his discretion,
issue short term right-of-way permits for periods not exceeding three
years, subject to one-year extensions in his discretion. Such permits
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shall specify the volume of timber which may be carried over the
right-of-way and the area from which such timber may be logged.

The regulations do not limit the number of consecutive one-year extensions that
may be approved, but the workload on the part of the BLM to continually renew
these three-year permits should be evaluated against issuing a longer-term permit
if the demonstrated need of the applicant is for a longer duration as shown below.

2) Permits Longer Than Three Years

The following regulations 43 CFR §2812.3-6 allow for the issuance of a permit
which meets the demonstrated need of the applicant:

The rights-of-way granted by the U.S. ... will be for a stated term or
terms which may vary for each portion of the right-of-way granted;
such term or terms will normally be coincident with the probable
period of use for the removal of forest products by the Permittee and
any successor in interest of the various portions of the right-of-way. .
. . [Emphasis added]

As discussed in Chapter lll., Sec. D.2.g., a harvest schedule plan provided by the
applicant may be a factor in deciding what term is appropriate. While the above
cited regulation does not limit the term of unilateral permits, there are factors that
should be considered before long-term unilateral permits (over three years) are
issued.

Paragraph 11 (required) in the standard Form OR 2812-3 (O&C Logging Road
Right-of-Way Permit (Unilateral) —lllustration V-1, covers the issue of reciprocity if
the AO determines that reciprocal rights “appear necessary” during the life of the
permit.

11. Reciprocal Rights if U.S. Determines it Appears Necessary - If,
during the term of this permit, the Authorized Officer determines it
appears necessary that reciprocal rights over roads owned or
controlled by the Permittee or over lands owned by the Permittee
(now or in the future) appear necessary, the Permittee must comply
with 43 CFR 882812.3-1 through 3-5, and 43 CFR §2812.0-6(d) to
the extent that rights appear necessary for the United States, its
licensees and permittees. During the life of this permit, the Permittee
shall notify the Authorized Officer if they acquire any lands in Oregon
which are in and West of Range 8 E. in order for the U.S. to
determine if it appears necessary to acquire rights over such lands.

In addition to the above paragraph, if the permit is for a term longer than three
years, the following alternate paragraph 1 regarding payment of road fees should
be used (as shown on the lllustration IV-1):
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1. (Alternate) Permittee will pay an initial advance payment of road
use, maintenance and/or surface replacement fees as identified in
the Exhibit C attached hereto and made a part hereof. The total
payment due for advance fees is summarized below:

Required
Fee Type Advance
Fees
Road Use $
Maintenance $
Surface $
Replacement
TOTAL ADVANCE $
FEES

Every three years, adjustments to the advance payment for the next
three years will be made based on overpayment or underpayment of
advance fees as compared to certified haul reports for the preceding
three-year period. Any overpayment will be applied to advance
payment for the subsequent three-year period and any
underpayment of fees will be required to be paid in order to zero out
the fees before estimating the advance payment for the subsequent
three-year period.

After the first three-year period, the Permittee will submit an
estimated volume of haul for the next three-year period and the
advance fees will be calculated based on the rates in the published
Oregon/Washington Road Maintenance Fee Schedule in effect at the
time of the estimated volumes are submitted.

If no haul is anticipated for an extended period of time, the Permittee
shall notify the Authorized Officer in writing and the requirement for
estimating volume and advanced payment will be suspended during
that time. However, if the Permittee then decides to haul, they are
once again required to submit their estimate of volume to be hauled.

g. Expiration Date (Term of Permit)

Every unilateral permit needs to have the expiration date (or specific term after
which the unilateral permit will expire) clearly identified or contain the following
statement:

This permit expires three (3) years [or other stated term] from the
date approved by the Authorized Officer.
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If the unilateral permit is perpetual, be sure to so indicate in the document.

h. Signature Blocks

Two signature blocks appear on the unilateral permit form: 1) the permittee, and
2) the BLM AO. The permittee signature block should contain enough blocks for
multiple permittees (if applicable), or, in the case of a corporation or other
business entity, it should contain an “Attest to” block.

i. Standard Provisions

These provisions are included as part of Form OR 2812-3. All unilateral permits
must contain the provisions contained in the form.

j.  Exhibits

The exhibits attached to a unilateral permit are different from those attached to a
reciprocal right-of-way agreement and they are identified in the following
paragraphs.

1) Exhibit A

The Exhibit A is a map which serves to identify the specific roads and lands
authorized by the unilateral permit. It should include the following as a minimum:

e Header Containing: (if Exhibit is more than one page, they should be
numbered):

o Exhibit A
o0 Permit No.
o Serial No.

e Legend Containing: U.S. lands, roads, or rights-of-way included in the
permit

o Other U.S. lands identified
o Permittee lands to be served by the permit.

The roads or right-of-way should be clearly identified by road and segment No.
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2) Exhibit B

The Exhibit B contains the additional provisions. It identifies specific terms and
conditions pertaining to the permittee's use of the authorized lands, roads or
rights-of-way. These provisions are optional and can be utilized as the
circumstances dictate. The standard Exhibit 