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Rer Protest of the Bureau of Lrrrd Management's Notice of Competitive Oil snd
Gas Lease Sale of Psrcels with High Conserration Vrlue

Dear Director Sierra:

I. Protested Parcels

In accordance with 43 C.F.R. $$ 4.a50-2; 3L20.1-3. Center for Native Ecosystems
("CNE") protests the Junc 23,2009 sale of tlre f.ollowing parcels:

uTt 1909-00r
uTI109.002
r.rTr t 09-003
uT1I09-004
uTlr09-005

urr r09-006
url r09-007
uTl109-008
uTi I09-009
uTl l09-010

uTl109-011
uTl109-012
url109-013
IJn 109-014
ur l109-016

w1.109-024
ufl r 09-025
vTll09-027
uT1l09-029
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II. Affected Resources

. Oil and gas erploration and development authorized througb. the proposed leasing
of the protested parcels is iikely to have significarrt negati.ve impacts on greater sage-
grouse, Uinta Basin hookless cactus, blaok-footed ferret, rvhite-tailed prairie dog, kit fox,
butxowiag owl, yellow-billed ouckoo, fern:ginous hawk, bald eaglo, roundtail ohub,
bluehead sucket, nzorback sucker, flamei:nor:th suckef, Colorado pikeminnow, Irlaguire
dui"y, Last Chance Towm*qendia, Winkler's pincushion oactus, Deqpain pincushion caotus
(San Rafael cachrs), Wright fishhook cactus, and other special stafrs species.

Please see Exhibit I for a list of qpecial status speoies that will be negatively
impacted as aresult of the proposed leasing of theprotested paroels. Exhibit I lists the
species that are likely to occtu within the protested parcels, according to GIS data from
BLM, Utah Division of 

'Wildlife 
Resources, Utah Natural lleritage program and other,r

souroes, In many cases the protested parcels contaia key habitat for these species, and
there are one oi more knovrn occrurences of tbe qlecies within the protested patcel. In
some oases, the qpecies no longer osours withh the protested paroel, but the parcel
contains habitat rbhich may be imFortant to the recovery of the qpocies. CtlB tras
provided additional information on the records of occurrenoe of each qpecies within each
protested paroel (e.g. the date the specios was last observed rn the parcel eto.), and on the
t1'pe and importanoe of habitat within the protested parcels upon request. In addition, oil
and gas exploration and development authorized tlrrough the proposed leasing of the
protested parcels is also likely to have signfficant impacts on lands of high conservation
vaJue and the rare and imperiled species and oth.er ru:ique resouf,ces they support. Lands
of high conservation vaiue that may be significantly inpacted by the proposed leasing
include the Upper San Rafaei Canyon Area of Critical Environmental Concern and areas
that CNE has nominated as white-tailed prairie dog Areas of Critical Environsrental
Concern. Parcels that are listed io Exhibit I as containing white-taiied prairie dog
habiht in may be within areas that Cl'lE nominated as white-tailod prane dog fueas of
Criticat Environrnental Concern as part of the RMP revision prgcess-

The issues raised in the statement of reasons apply to these species and areas oi
higb conseruation value. We provide additj,onal inforsration on some of these qpecies in

'the following paragraphs.

grealer sNge-grouse and Gunnison sage-grouse

Oil and gas development authoriz*dby the leasing of the protested parceis will have
significant impacts on greater sage-grouso. Please see Exhibit 1 for details on the overlap
between protested parcels and key g1eater sage-grouse habitat.

Oil and gas development authorized by the leasiag of the trxotested paroels is likely to
have significant direct, iudirect, and oumulalivs impacts on greater $age-grouse hreeding,
uesting, brgod rearing and winter habitat, and rcsult in population declines and lek
abandonment. T.he studies listed below contain information. on.:
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. . the status of the groater sage-grouse
' the impaots of oil and gas development on greater sage-grouse
' the eflicacy of application of various protective measures (iucluding protoctive

measures applied to the protested parcels as lease stipulations aud noiicesl in
mitigating impacts of oil and gas developrnent on grcater sage-grouse

I expert rocommeudations on how best to minirnize and mitigate impacts of oil and
gas development on greater sage-grouse

' iufornration essential to anaiysis of the direot and indirect impaots of the oil arrd
gas development on the protested parcels on greater sago-grouse

' information essential to analysis of the cumulative impacts of oil and gas
develop.nrent on the protested parcels, and othor past, present and reasonably
foreseeable activities. including grazing. climate change, fite" gtazing etc., on
grcater ssgc-gfouie populations

This information is essEntial to adequate NEPA analysis of the likely direct, indirect
and qumulative impacts of oil and gas development on the protosted parcels on greatet I
sage.grouse. In addition, this infontation is crucial to any effort to develop a ratrge of :l
alternatives for oil and gas developmen! and to dwelop and analyze the likely
e.ffeotiveness of lease notices and stipulations applied to the protested parcels to ni,tigate
impacts of oil and gas development on greater sageJgrouse to insignificance. The
information. in these documents constitntes the best available science on gteater sage-
grouse, and the impacts of oil and gas development on greater sage-grouse. The BLM
has not considered the information contained within these documents as paftof a
National Environmental Policy A.ct (NEPA) analysis of the impacts of oil and gas
dcvelopment authorized by the lcasing of the protested parcels on greater sage-grouse.
We hereby incorporate the following documents by referencer:

2007, Western Watsrsheds Project v. U.S, Forest Servicc. 535 F. Supp, 2d 1173: D, Idaho

Aldridge CL, Boycc MS. 2007. Linking occurrense and fitness to persistence: habitat-
based approach for endangored greater sage-gxouse. Ecological Applications 17: 508-
526.

Baxter M Flinders JT, Mitchell DL. 2008. Survival, movements, and reproduotion of
franslocated greater sage-grouse in Stawberry Valley, Utah. Journal of Wildlife :
Manageme nt 7 2: 17 9 - | 86.

' :

Braun CE, 2006. A bLuepring for sage-grouse conservation arrd recovery. Tuoson, AZ:'1,
;Grouse Inc.

U,S. Bureau of Land Managernent,2009. Final BLM Rcview of 77 Qil and Gas Lease
Parcels Of,fered in BLM-Utah's December 2008 Loaso Sale.

Colorado Division of Wildlife.2008. Colorado Greater Sage-Grouse Conservatiort Plan.

I These documents can a,lso be found on thc accomparrying CD-ROM ar attachments to this protcst,
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Colorado Division of Wildlife. 2A07. Letter; Re: Little Snake Resource Managernent
Plaa Draft Environmental. lnpact Statement-Commeuts from Colorardo Division of
wiidlife.

Connelly JW, Schroeder IdA, Sands AR, Braun CE. 2000. Guidelines to manage sage
grouse populations and their habitats. Wildlife Society Bulle{iD 28: 96'l-9g5.

copdand FIE, DohertyJ{E, NaugleDE, Pocewicz A, Kiesecker JM (2009) Mapping oil
aud Gas Development Poteatial in the us Intermowrtaia s/est ard
Est,imating Impacts to Species, PLoS ONE 4(10): e7400.
doi : 1 0. 1 3 7 I /j oumal.pone. 0007400

Datrlgren DK., Chi R Messme r TA. 2006. Oraater Sage-Grouse Response to Sagebnrsh
Management in Utah, Wildlife Society Bultetin 3ag):975-985.

Doherfy KE. 2008. Sage-grouse and energy development Integrating scien.ce with
conservation planning tb reduce impacts. Ph.D. DiJsertation. Ufuversity of Montana, ;i
Missoula.

:

Doherty KE, Naugle DE, Walker BL, Grahan JM. 2008. Greater sag+growe wiotor
habitat seleotion and energy development. Journal of Wildlife Management 72:187-1.95.

Freudenthal D, Offrce of the Govenror, State of Wyoming. 2008. Executive Order 2008-
2: Greater Sage-Grouse Core Area kotection.

Holloran MI, Anderson SH. 2005. Spatial distribution of greater sage-grouse nests in
relatively 

.contiguous 
sage-brush habitats. The Condo r | 07 : 7 42-7 12.

Holloran MJ, Heath BJ, Lyon.\ slater SJ, Kuipers JL, Anderson sH. 2005. Crreater
sage-grouse nesting habitat *seleotion and success in Wyoming. Journal of Wildlifb
Management 69: 638-649.

Moynahao BJ, Lindberg MS, Rotella JJ, Thomas fW, 2007. Factors affecting nest
sufl/ival of greater sage-grouse in Northcental Montana. Jounral of Wildlife
Ma:ragemett 7 | : 1773 -17 83.

Naugle, D.8., K.E. Doherty, B.L. Walker, M.J. .Fftriloran and H.E. Copeland. 2009. i r ,
Energy development and greater sage-grousE. Shrdies in Avian Biology In Press, ,, , ,

Oyler-Mccarce S.I, Taylor SE, Quinn W. 2005a. A multilocus population genetic sulvey
of tbe greater sage-grouse across their range. Molecular Ecology 14t 1293^1310.
Oyler-Mccance SJ, St. John Jo Taylor SE, Apaa, Quim TW. 2005b. Population genetics
of Ctun:rison, sage-grouse: Implications for rnanagemeat,.Jou::nal of Wildlifc
lvlanagement 69 : 63 0-637 .
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Sohroeder I\4A, et aL.20A4. Dishibution of sage-grouse in NorJh America. The Condor,
106= 363-376.

Teddy Roosevelt Conservation Partnership, North Amerioan Growe Partnership. 2008,
Petition for rulemaking to protect gleater sage-grouse on lands administered bythe
Bureau of Land Management. 44 pages.

Utah Department of Natural Resources, Division of Wildlife Resources, 2009, Utah
Greater Sage-Grouse Management Plan 20A9. publicatiou 09-17.

U,S. Depar.tment of the Interior. 2004. Brreau of Land ManagemerrtNational Sage-
Crouse Habitat Conservation Statcgy.

Westorn Association of Fish and Wildlife Agencies, 2003, Using the Best Available
Soience to Coordinate Conservation Actions that Benefit Grcater Sage-Gtouse Across
states Afflected by oil and Gas Developmsnt inManagement Zorres I and II.

Westera Association of Fish and Wildlife Agencies. Il}A.Conservation of Greater Sage-
Grouse and Sagebrush Habitats.

Biologists from the Westenr Association of Wildlife Agencies ("WAFWA") recent$
authored a memorandum ontitiled: Using the best available science to coordinate ;
conscrvation actions that benefrt sage-grouse across states affscted by oil and gas :
development in Management Zones I-II (Coloradon Montanq North Dakota, South. :
Dakota, Utah. and Wyoming) (Memorandum from Terry Clevel.and aud John Ernnrerich
to Tom Christiansen and Joe Bohne. Wyoming Ganre and Fish Dopartment,Iantnry 29,
2008),

Walkct BL, Naugle DE, Doherty KE. 2007. Greater sage-grouse populafion response to
energy development and habitat loss. Journal of Wildlife Managem.entTl:264#2654.

Wyoming Game and Fish Department.2A09. Recommendations for Development of Oil
and Gas Res-owces Within Irnportant Wildlife Habitats. V 2.0.

I The above doc.uments d,emonstrate that the leasing of the protested parcols is
likely to have significant impacts on greater sage-grouse and Gunnison sage-grouse that
have not been adequately analyz,ed, that the mitigation moasrres applied as lease notices
and stipulations will. not prevent significant impacts to greater sage-grcuse, and that BLM
management, including the proposed leasing, is exacerbating declines across the qpecies'
range. Finally, these documents zuggest that BLM will continue to conFjbute
significantly to the decliue and evenfual extinction of greater sag+grou,ho unless BLM :,
begins to cortsider land managemcnt alternatives that rnaximize qonservation of important
sage-grouse habitat in Resource Management Plans and other management decisions ,
(incluling decisions to authorize oil and gas devclopment through leasing
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, We ask th.at BLM consider thp infnrmation contained within these documents in
making a decision regarding whether to withdra:w the protested parcels given the
arguments outlined below in the statement of reasoas. In addition to the sources listed
4oY9, rye ryqrest that the BLM consider infonnation from the frrthcoming
_Ornithological Monographregarding greater sage*grouse, due to be published by the ,
University of California Press soon. Should this publication become available while this
protest is still oirtstanding and BLtvI has not yet resolved the diqpositioar of tbe protestdb.
parcels, we ask that the inforuration in it also be considered. '

reptors (including bald eagle, bunowing owl, andfemrginous hawk)

Appendix I demonstrates that important habitat for a number of raptor species is
found within the protested parcels. T.he BLM has not adequately considered thJ
information in the following docr:ment in deve.loping alternatives to the proposcd leasing
to protect raptors; or in analyzing the impacts of the proposed leasing on raptors; or in
appiyttlg mitigation measures to the protisted parceli as lease notices and stipulations:

Whittin$on DM, Allen GT. 2008. Draft guidelines forraptor conservation in the Westenr
United States. U.S- Fish and Wildlife Servioe, Region 9, Division ofMigratory Bird
It{anag:ment,Washin6on, D.C., February 2008, 156 pages.

This document is also attaohed to this protest aud hereby inoorporated by
referenoe. T[c ask that BLM give adequate oonsideration to the infomation i:r this
docunreut pnor to leasing the protested parcels that contain habitat for raptors.

rare and imperiled plants (inctuding Uintah Basin hookless cactus, Maguie daisy, Last
Charrce townseudi4 Deqpain pincushion cactus [San Rafael cactus], Winkler's I '

pincushion. cactus, ard Wright fishhook oactus)

We ari very concerned that the mitigation mea$r€s proposed to protect rare
piants may not be suffrcient to mitigate impacLs to insignificanco, In fact, the parcel in the
Venaal Field Ofiice containing babitat for the Uinta Basin hookless cactus does not even
inolude a Notice regarding the preseuco of a federally protected endangered speoies, We
recommend that BLM apply a lease stipuladon that requires a 200 areter (600 ft-) no
nrrface occupancy buffor between surface distrtbance (roads, well pads, pipeline fight-
of-ways eto. in occupied habitat for all the rare plants in question here. Plea*ce see thE
following document for support for this reconmendation;

ElliotL 8.A., S, Spackrran Panjabi, B. Kuzel, B. Neely, R- Rondeau and M. Ewing.
Recomnoeaded best management practices for plants of coacorn: Practices developed to
reduce the impacts of oil and gas activities. Colorado Rare Plant Conservation Initiative,
Aptr12,2009,14 pages.

In additior4lhe noticcs and stipulations proposed for thc plaats are entireLy
vohutary and should be madE rnandatory. AIso, surveys for Uintab Basin bookless
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cactus should be done whcn the cactus is bloorning as they are difficult to detect at other
times of the year.

j

, Finally, BLM should make sure that the stipulations can stitl be enforced for
species whose regilatory status has changed, The population ofplants formerly refcrred
to as Uinta Basin hookless cactus was recently confirmed to bo three differeatipecies:
Sclcrocaclus wetlandicus (Uinta Basiu hookless cachrs), Sclerocactus brevispinus
(Pariette cactus), and Sclerccactus gl.aucus (Colorado cactus), AII three spccies, which
were formorly proteoted as a single tuca under the Endangered Species Act, are now
recognized as Threatened species undcr the Endarrgered Spccies Act. This change
(which was finalized after the notice for ttris lease sale ruas posted) underscores the 'l
inrpofiance of protecting all three species from h.arm, such as the direct, indirec! and
cumulative impacts of oil and gas dovelopment. Now that these tbree species are no ;
longer erroneously lumped togcther, their individual populations are recognized as much
smaller than originally thought. Thus, previous evaluations of the relative security ofthe
species that informed the current standard stipulations for these plants r.nay no longer be
accwate. The standard meazures relied upon to proteot Sclerocaclus habitat an.d
individuals from oil and gas impaots should be reevaluated.

Specifically, the BLM must rsconsult with th€ U.S. Fish and Wildlife Service
regarding all potential irnpacts to the Uinta Basin hookless cactus and other Scleracaclus
qpecies. Because the listing of the Uinta Basin hookless cactus and the other
Scleracactus species constihrte nEw ESA listings, the BLM has not io date oonducted any
consultation under Section 7 of the Endangered Species Aot that adequately addresses
these species.

White-tailed prairie dog end black-footcd femet 
i i

Several parccls would impact the Cisco complex of white-tailed prairie dog ,
colonies. This important site rcpresents an important segment of core habitat for a higfily
irnperiled species, thc white-tailed prairie dog, which is currently under consideration f.iir
Endangered Species Act proteotion, as well as a proposed reinhoduction site for black-
footed ferrets, NorJh Am.enca's most endangered mammal, which is curently protected
under the Endangered Species Act.

CNE recently protested the RMPs fbr the Moab, Price, and Vernal Field Offices
due to inadequate consideration of whitc-tailed prairie dogs in the adoptod management
alternatives. The rocentl.y adopted RMP for the Moab Field Offrce imposed a 66Gfoot
Conhollod Surface Use stipulation around ail active prairio dog oolonies. This boundaty
is arbitary and inadequate to protect the species and ensrue its r,ecovery from its cunent
population decline. Multiple expert sources recommend at loast a half-mile No Surface
Occupancy stipulation for prairie dog colonies, Fu:Jher, this stipulation should be
e*puia"d to include historical habitat as well. This is particularly important in the Cisco
complex, where recent plague events ha.ve tendeted scveral. colony site unoccupied, hut

evidenoe zuggests prairie dog populations can rebound and animals will eventually



).

reoooupy cufiently abandoned brryows, Here weprovide the relevant excerpt froor, orrr
pnotest of the Moab Field Offioes proposed RMp:

LThe PRMP falls to conaerve the while-talled pralrie dog

BLM provides no meaningful new proteotions for prairie dogs ln the PRMP,
I llstead, it merely clarifies that prairie dogs are imporlant, arrdtxes some typos
I about the size of the proposed bufrere. BLM fails to demonstrate that adeguate

regulatory mechanisms ire in place to avoid listing the GunniEon's prairie dog
and white-tailed prairie dog under the Endangered'species Act, and does not
take necessary steps to recover both species.

A. gLnI relies on sn arbitrary bufferthat doee not provide meanlngful protaction.

The reason why BLM as$erts that avoidance of active prairie dog colonies can be ,
implemented on exrsfing leases is ihet the 660'bufrer oonVenienlly is basically .
within the 200m distance that BLM can request that facilities be moved under l',
standard lease terms (lechnically 200m = 656', but BLM does not seern to be ,1,
acoounting for the 4' discrepancy).

Mitigations should be designed based on the biologicalneeds of lhe resources at
risk. Instead, BLM chose to tailor its mitigations for prairie dogs to exisling
standard lease terms, Using a 660' buffur is arbitrary and capricious, and ls not
based on lhe best available science. BLM acknowledges that "the buffer is within
the parameters of Standard Operating Procedures " {BLM response to comment
4B+2), and also discloses that the 1300' bufrer in Altemative B is based on the

. distance atwhich Utah prahie dogs reacted to disturbance, Clearly 1300'should
be the minimum buffer distance in all alternatives. BLM provides no evidence to
back its claim that 660' buffers "are sufficient to facilitate colony protecliorr" (See

i 
tsLM Response to Comment 485-6).

: Even tlre 1300' bufter only addressei frre need for protection of active colonies
trom direct disturbance. As the states noted in the \Miie-tailed Prairie Dog
Cons€tuation AsseEsmenl (whicti has beerr' approved by the Western
Association of Fish and \Mldlife Agencies), unoocupied and sultable habitat musf
also be conserved because prairie dogs operate on a landscape soale,

Knowledge of where habitat loss has and will occur on both a local and
landscape scales and in what spatial patGms is crucial for proper,management i
o fwht te. ta i ledpra i r iedogs. |dent i f f inghabi ta tpatchesanqcorr idorsbetween
these patches will help determine the long-term viability of local populations, :r
probability of dispersal among populations, and areas important for conservalion, rr
Critical areas identified during these analyses must be incorporated into Land
Use Plans (RMPs) with conservation actions focusing on protecting unoccupied
and occupied habibt, protecting coridors hr immigration and emigration and
aflowing maintenance and expansion of white-tailed prairie dog colonies and
complexes. See Seglund, A,E., A,E, Emst, M, Grenier, B, Luce, A. Puchniak and
P. Schnurr. 2004. \A/hit+tailed Prairie Dog Conservation Assessment at63-64.

The 1300' buffer, designed for protecting against the effects of physical
disturbance, does not address the need for prairie dogs to be able to move from
one colony to the next securely. A buffer for connectivily like that needs to be

, based on the average distance between colonies. Our own GlS analysis found
' i that lwith 0,5 mile buffers, most colonies were provided with a connection to at

; least one other colony.



B- Bllitl seeks to malntain the statue quo and thus the imperited statuc of pralrte
dogs rather than providlng for their recovery.

BLM claims that "standard Operatjng Procedurec" will be adequate to conserve
white-tailed and Gunnison's prairie dogs. However, it also discloses that both
species are imperiled in the Moab Field Office: "Currsntly prairie dog numbers
are low" (Soe BLM Response to Comment 485-1); "Currently, active colonies are
very lirnited on public lands" (see BLM Response to comment 4go-3). The
status quo is one of endangerment, BLM also acknowledges that should prairie
dogs recover, the SOP protections will have to be waived or excepted so that

, leases oan still be developed: "if numbers approach those of earlier decades, it
, may become impossible to develop a lease and adhere to these stipulations, For
I that reason, exception language was developed to ensure there would hot be a

taking on a lease holding" (See BLM Response to Comment 485-1). This is true
: ortly because BLM has ignored the advice of its sister agency the U,S. Fish and

Wildlife Service, which recommended No Surface Occupancy stipulations
instead:

Some of the percentages of habitat designated NSO are very low - for example,
Alternative C (prefered) only sets 50/o NSO for Gunnison sagegrouse, 1o/o lot
Gunnison prairie dog; <10lo for whitetailed prairie dog, and 20% for MSO. These
are very low levels of protection from oil and gas development and would
seemingly have iignificant impacts. See Cornment 586-28.

NSO siips would have allowed the lease to be developed, it would just have to be
aecessed elsewhere,

BLM proposes lo only actively oonserve active prairie dog colonies and hope that
prairie dogs are able to expand on their own. However, the story of the past 20
years in the Cisco Complex has been one of maior declines, not expansion. The
states (including UD\Afi) determined that the Complex declined by E4Yo between
1985 and 2002 (Soe Seglund, A.E., A.E. Ernst, M, Grenier, B, Luce, A. Puchniak
and P. Schnurr. 2004. White-tailed Prairie Dog Conservation Assessment). The
states also noted that BLM planned to designate the Cisco Complex as an

: ACEC. Although BLM purports to wanl to allow UDWR to manage wildlife, BLM
has ignored much of the states' input on prairie doE management needs,

UDWR has indicated that the Cisco Complex is actually the second highest
priority reintroduction area in the state (See Cornment 120^29), and BLM claims
that it will support fenet recovery, but thai requires bolstering prairie dog
populations, which the PRMP does not do,

Inslead, BLM must aotively conserye historical habitat for tlre white.tailed and
GunniEon's prairie dog. The U.S. Fish and Wildlife Service has revealed that
"We would have fiked to have goften protection for historic-but-inactive areas a$
well, bui BLM was unwilling to inEtitute such restrictions" (See U.S- Fish and
Wildlife Service, 2O0E, Pers, comm. (29 August 2008), Electronic mail
correspondence.). By biling to take these kinds of steps BLM is demonstrating
that it fails trc provide adequate regulatory mechanisms to conserye lhese two
spocies, and that the prolections of lhe Endangered Species Act are needed to
trump the expansive drilling rights that BLM has granted and will continue to
grant within the range of both species,

C, BLM ignores the fact that a poftion of the Gunnison's prairle dog'e rang€ has
been protected under the Endangered Species Act, and the poftfon in Utah
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will likely be added soon, The Sarvice is currently performing a status
rcvlew for the whlte-tailed preirie dog and may protect lt as well.

BLM atlempts to maintain a distinction between Utah prairie dogs and other
prairie dog species in Utah by pointing to the Uhh prairie dog's status as
Threatened under the Endangered Species Act and noting its smaller range.
However, BLM does not acknowledge that the U.S. Fish and Wildfe Service has
found that a podion of the range of the Gunnison's prairie dog has been fuund
warranted for proteotion under the Act, and has been ofiicielly added io the
Candidate list of species awaiting protection. The Service's attempt to only
protect a portion of the range relies on e new interpretatiort of the Act that is
being challenged, and BLM should be prepared fcr the 9ervice's piecemeal
approach to protection to be overturned and lhus the entire range of ihe
Gunnison's prairfe dog to be added to the Candidate list.

Sirnilarly, the U.S. Fish and Wildlife Service has made a positive 90-day finding
I on our petition to protect the white-taited prairie dog under the Act, and must
i make a delerminatibn as to whether protection is warranted by June 2010- BLM'S

approach to white4ailed prairie dog management should be an importiant factor
in this decision, yet BLM has feiled to show that it will conserye this specieE.

BLM attempts to discount the importance of ib management of white-taited and
Gunnison's prairie dogs by citing the larger acreages once occupied by these lwo
species cornpared to the Utah prairie dog. However, nore imqortant than lhe
size of the oiiginat range is the extent of lhe speoies' decJir;e. BLM states that
the original 'inge or ihe whit+'tailed prairie dog included 50 miltion acres'
Howevir, the sbtes (including UDl /R) estimate that the white',tailed prairie dog
now occupies E41,329 acres, or about 20/o of its original range.

It atso ig important to note that while most of the occupied habitat ior tha Utah

frairie dog occurs on private lands, most of the predicted habitat for white'taifed

brairie dogs (56%) occul€ on BLM lands. Thus, BLM management plays a much
iarger roie in white-tailed prairie dog endangerment and could also be
instrurnentalfDr recovery, . .. i

It rnakes no sen$e, and is illegal, for BtM to provide absolutely no protaction for
Gunnison's prairie dogs undaiAlternative D- The faet that there are fuw colonies
rfroutO if ariything make protecting them uncontroversial. Failing to do so. is
contfibuting io the need to list the species under the Endangered Species Act
and failing to meet the agency's special status species obligations.

BLM hes ite own obugatlons to wildlife and Sensltlve epecies and cannot rely

gn UDWR to execute thoee.

BLM claims that il is UDIAR's responsibitity lo conserve animals and BLM'g only
obligation is to habitat (See BLM itosponse to Comment 4E5i5). However, ELM
faiF to conserue naOitit for whits.tailed and Gunnlson's prairie dogs and other
Sensitive and special status species in the PRMP' BLM cannot rely on futurc
uJtion. Uy UOfnn to remedy ite own deficierrcies in this area.:'

I

BLM claims that plague and drought are the blggeet threats-td prairie-doge,.and
ignOres the stat6s' assessment that oil and gae extraction on BLM lands ls
a-leo a maior threat.

BLM claims that it cannol affect prairie dog recovery because it has no oontrol
over plague and drought, "Two oi |he Uiggist threats to prairie dog populations"

E.
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' (See BLM Response to Comment 4S5€), However, BLM fails to mention that
, lhe stales actuafly found that oil and gas drilling on BLM lands may poEe the

larges threat of all;

the threat posed by oil and gas exploration and extraclion could justity lisling
. unless it is immediately addressed on public lands rtranaged by lie A[[I. tt ii

criticalthat the. BLM through its Land Use Plans, manage oil and gas leasing and
development in white-tailed prairie dog complexes to maximize prairie dog
habitat potential, Land Use Plans must be revieed on e state-by.state basis and
white-tailed prairie dog protection initiated in order to prdvent further, more
drastic actions, possibly irtcluding listing the white.iailed prairie dog under the
ESA, Soe Seglund, A.E., A.E. Ernsl, M, Grenier, B. Luce, n. pucnniak and p.
Schnurr. 2004, !4/hite-tailed Prairie Dog Conservation Assessment af 83.

The states also recommend maintaining fandscape level connectivity tro address
plague, and adjusting grazing during times of drought, which BLM fails to do in
the PRMP.

F. The PRMP is the correct place for BLM io plan for specles conEervation;
deferrlng to eome later HMP may be ineffecilvo.

BLM repeatedly states that it will address $enEitive species corrservation,
, including that for white-tailed and Gunnison's prairie dogs, as part of a later

Habitat Management Plan. In fact, when the U.S. Fish arrd Wildlife Service
requested that BLM describe the distribution of Sensitive speoies as part of the
PRMP, BLM refused (See BLM Response to Comment 5S6-17). BLM also
claims thal it has funded an inventory for Sensitive species in the Cisco area, but
it appears that this inventory has not yet been completed (See BLM Response to
Comment 485-6), lt is irresponsible to plan the future of the Field Of{ioe for the
next 20 years without current data as to the stalus and diEtributlon of Sensitive
species. lf BLM does indeed wait until after the RMP takes effect to obtain this
inforfnation, it must then perform an RMP amendment and SEIS to,analyze this
new information under NEPA, Instead, BLM should obtairr this information now
and delay RMP implementation until it can be considered., Providing for the
needs of special status species should be one of the highest prioritieE in RMP
revision,

Since the Moab Field Office adopted their new RMP in October 2008, CNE has
filed suit challenging this and two other RMPs in part on their failure to designate Areas
of Critical Environmental Concern (ACECs) to protect natural resources including the
Cisco white-tailed prair:ie dog oomplex. Below we provide aa excerpt ftom the complaint
filed in that case, addressing the BLM's failure to designate ACECs for urhite-tailed
prairie dogs:

Likewise, despite FLPMA's mandate to prioritize the designatiorr and protection
of "areas of critical environmental concernn (ACECs) suoh as areas with sensitive
wiUlifu populations, important scenic vistas, or ineplaceable cultural artifacts, 43
U.S.C. $ 1712(c)(3), BLM overlooked nominated ACECs and arbitrarily
eliminated areas meeting lhe ACEC criteria from further oonsideration. (#4, p,4)

37, RMPs provide a blueprint for how public tands are managed, For example,
they allocate lands as available for oil and gas leases and impbse conditions on
that leasing, identiff areas trat are opened or closed to motorized vehicle use,

I

r i i
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:

designate ACECs, ,nO oro*tend protectiorr of wild and scenic river segments.
( p ,14 )

. 46. FLPMA alEo mandates that BLM "give priority to the designation and
qlotgctlo1 of areas of uiticalenvironmental concern" or "ACECs," 43 U,S.C. $' 1712(c)(3). ACECs are arcas'\uhere speciel manaEement is required . . . to
pnrtect and prevent irreparable damagE to important historic, cultural, or scenic' values, fish and wildlifu resources, or other natural systems or processes.' /d. $
17AZQ). ACECs must possess both relevance and importance as those terms
are defined in BLM regulations, 43 C.F.R, S 1610.07-2. lf BLM doeE not'designale an arca as an ACEC, it must nonethelese protecl through other meang
the resources that meet the identified relevance and importance criteria and
require special managernent aftention. (p. 16-17)

75. In the Moab PRMP/FEIS Bl-M determined that 613,077 acres within 14 areas ,
met the "relevance and importanee" criteria for designation a$ AGECs. Of ihese :
613,000 acres, FLM designated only five ACECs covering 63,323 acres. BLM
based its decision not to designate additlonalACECs largely on the factually
incotrect basis that lhe relevant and important values in potentialACEGs would
be protected through other means, including administratfue designations. (p, 23)

EIGFITH CAUSE OF ACTION
Molation of FLPMA: Failura to Prioritize Areas of Critical Envlronmental
Concsm)
172. Plainlifrs inoorporate herein by reference paragraphs 1-129 above
173, FLPMA mandates thatwhen developirtg an RMP, BLM must "give priority to
the designation and protection of areas of critical environmental concern.n 43.
U,s,c, $ f712(c)(3).

' 174. ACECs are areas nwhere specialmanagement is required . , . to protect and
prevent irreparable damage to important historic, cultural, or scenic values, fish
and wildlifu resources, or other nalural systems or processes.f' /d. $ 1702(a'1.
ACECs must also meet relevance and importance cdteria, 43 C.F.R. S 1610.7-2.
175, BLM refused to give priorily to the designation and protection of ,ACECS in' the Moab, Price, and Vernal RMPs, as mandated by FLPMA. The agency
arbitrarilydeterminedthatcertdinnominatedandotherwisequa|iffingarea$were
not eligible for ACEG status and relied on other insufficient administrative tools to ,
provideproieotionstogensitfuewi|dlife,cu|furalresoUroeslandgcenicvistas.

. 176. BLM refused to determine whether two nominated AGECs in the Vernal field ,
ofrice that would have protected habitat for the Graham's penstomen and r
Pariette cactus- imperiled native plants-should be designated as ACECs. BLM
admitted that the nominations were "overlooked" in the RMP planning process,
However, the aEency refused to consider the nominations untll an unspscified
time in the future-
177, BLM's failure to give priodty to the designation and protection of ACEGs in
the Moab, Price, and Vernal RMPs violates FLPMA arrd its implementing
regulations and is arbitrary, capricious, or otherwise not in accordance with law in
violation of the APA, 5 U.S.C, S 706, (p. 4041)

II. Protesting Parties
, '

, CEnte,r for Native Ecosystem.s has a well-established histery of parlicipation in
Burcau of Land Management ("Bllvf") planning and maf,agement activities, including
participation in Utah BLM oil and gas leasing decisions and the planning processes for
the various Utah BLMField Offices. CNE's missi.or. is to use the best available science
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to participate in policy and administrative processes, legal actionso and public outreach
and education to protcct and restore native plants and animals in the Ciriater Southern
Rockies.

CTllE's mernbers visit, recreatc on. and use lands on or near the parcels proposed
for leasing. The staff and members of CNE eqioy variow activities onornear land
proposed for leasing, including viewing and studying rare and imperiled wildlife and
native ccosysterrrs, hiking, oamping, taking photographs, and exporiencing solitudc.
CNE's staffand members plan. to return to the subject lands in fte nrture to engage in
those acfivifies, end to observe and monitor rar€ and imperiled species and natlve
ocosystems- We are collectively contmitted to ensuring that federal agencies properly
manage rare and imperiled species and native ecosystems. Members and professional
staff of CNE are conducting research and advocacy to protect the populations and habitat
of rate and imperiled species discussed herein. CNEs mombers and staff value the
important role that ateas of high oonservation value, should play in safeguarding rare
species and communities and other unique resoruce$ on publio land. Our members'
interests in rare and imperiled species and ecosystems on BLM lands will be adversely,t i
affected if the sale of these parcels proceeds as proposed. Oil and gas leasing and , ii
subsequent mineral development on the protested paroels, if approved without adequate
envirortmental analysis and appropriate safeguards to minimize legative impacts, is
likely to rezult in sigffioant, unneoessary and undue harm to rare and imperiled qpecies,
and native ccosystems, The proposed leasing of the protested parcels will harm our
m.emberso intsrests in the continued use of those public lands and the rare and irnperiled
specics they support. Therofote protestors have legally recognizable interes:Ls that will be
afflected and impacted by the proposed action

Megan Muellcr, CT.[E's stalf biologist, Iike all other CNE employees, is
authorizrd to file this protest on behalf of CNE.

m. Statement of Reasons

For the reasons set forth below, the Bweau of Land Management should
withdraw all of the protested paroels pending oonrpletion of ao adequate National
Environmental Poliry Act ("NEPA") analysis of the environrnental impacts of the i
proposed leasing. BLM should withdraw from the sale all protegted parcels becawe there
is credible evidence of resource confliots aud potentially signifrciant onyironmental , ,i,
impacts which have not been properly analyzed. Oil and gas developnrent authorized by
the Ieasing of the protested paroels is likely to have significant impacts on pgeater sage-
grouse, Uinta Basin hookless cactus, black-footed fenet, white-tailed prairie dog, kit fox,
buuowing owl, yellow-billed cuckoo, femrginous hawk, bald eagle, roundtail chub,
bluehead sucker, razorback sucker, flannclmouth sucker, Colorado pikenrinnow, Maguire
dairy, Last Chance Townsendia, V/inkler's pincushion cactus! Despain pincushion cactus
(San Rafael cactus). Wright fishhook cactusr and other special status speoies.

CNE and others havc protested the Moab. Price, VemaL, and Monticello propo.sed
Resource Managoment Plans and Final Environnrental Impact Statements. These

13



" .

Resouce Man4gemeut Plans do not consti.tute adequate considgration of arangc of ,
alten:atives for management of habitat for special status species, norninated Arias of
Critical Environmental Concenr and other iensitive resouices, nor do they contain aq rr
adequate analysis of the potential impacts of oil and gas exploratiou and development

. over the next 15-20 years, across the range of eaoh of the aforementioned rate and
impedled species. The BLM's conclusions in their resolutiofl, of oru protests are arbitrary
and capricious. We hereby incorporate oruprotests of ttrese RMPs by reference. lffe
incorporate by reference all of the information contained within any irevious protests of
Utah BLM oil and gas iease sales, or appeals to the Interior Board oftrod Appaals, that
are relevant to the protested par:cels.

i The BLM should withdraw the protested parcels pending completion of an
adequate NEPA analysis of the impacts of th" proposed ieasing on spicial stat$ species,
nominated ACECs, srd sther sensitive resouf,ces. In addition, the BLM should suspend
the protested leases rurtil it has met its obligations under the Administative Procedure
Act, Endaugered Species Ac! and the Federal Land and Policy Management Act, and
until it bas met its obligations outlin.ed in tho BLM Manual with respeot to spocial status
qpecics. 

,

A. Natiouel Environmental Policy Act ; :

I. B,I,D[Iiles Feiled fo Teke a ftEard 
Lo$kD at the Environilental lffects pf.ftg ,

Pronosod Leasins

The National Environmental Policy Act (NEPA) requires federal agoncies to
prepare a state,nrent on the environmental impacts of every major action significantly
affecting the qualrty of the hunan environment. National Enviropmental Policy Aot of
1969 $ t02Q)(C),42 U.S.C. $ 4332(C) Q009). According to the Supreme Court,
agencies must take a "hatd look" at the environmental effects of major federal actions in
order to satisry that requirement. Kleppe v, Sierra CIub,427 U,S, 390, 410n.21 (1976).
While NEPA does not mandate particular results, it does prescrilre a nccessary ptocsss
that 4gencies must follow during their decision-making prooesses. Robertsonv, Methow
VaIIey Cifaens Council,4g0 U.S. 332,350-51 (1989), "Federal agencies shall use the
NEPA procpss to irlenti$ and assess the reasonable alternatives to proposed actions that
will avoid sl minimize adverse effects of these actions upon the quality ofthe hurnan
onvironoent." 40 C.F.R. $1500.2(e) (2009), Agencies are required to consider
alterrnatives to a proposed action and must not prejudge whether it will take a certain
course of action prior to completing the NEPA process.42 U.S.C $ 4332(C). Federal
reguiations make clear that discussion of aLternatives to the proposed action is "the heatt"
of the environmental irnpact statement. 40 C.F.R. $1502.14 (2009).

The BLM has not taken the required "hard look" at the potential impacts of the ,i ,
proposed action on greater sage-gfouse, Uinta Basin hookless cacfis, black-footed ferret,
white-tailed prairie dog, kit fox. burrowiug owl, yellow-billed cuckoo, fem:ginous hawk,
bal.d eagle, roundtail chub, bluehead sucker, razorback suoker" flanneLaouth sucker,
Colorado pikeminnow, Magurre daisy, Last Chaooe Townsendia, Wirklor's pincuhion
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cactus' Despain pincushion caotus (San Rafael cactus), Wright fishhook cactus, and othcr
special status species.

The BLM has not considered an adequate range of alternatives to minimize l
impacts to these speoies, including a \lo Surface Occupanoy' alternativei or altemativei
with lease stipulations and notices that provide varying degrees ofprotection; in any of,
the doouments to whioh the propo.sed leasing is tiered. :,

None of the NEPA documerrts to which the proposed leasing is tiered, take the required
"hatd look at the potentiai impacts of the proposed lcasing of the protested parcels. TIre
relevant Resource Management Plans, Detenninations of NEPA Adeqrraoy and
Environmental Assessmeflts do not take a'hard look' at the potential impacts of the
proposed leasing on greater sage-grouse, Ujnta Basin hookless cactus, black-footed
femet, white-tailed prairie dog. kit fox" burrowing owl, yellow-billed ouckoo, femrginous
hawk, bald eagle, roundtail chub, bluehead sucker, razorback sucker, flannelmouth
sucker, Colorado pikeminnow, Maguire daisy, Last Chance Townsendia, Winkler's
pincushion cactus, Despain pin.oushion cactus (San Rafael cactus), Wright fishhook
@ctus, and other spccial status qpecies.

{rF;LM Friled to Consider Sierilicant New Information

' 
Noor of the NEPA documents, to whichthe leasing is tiered, adequately address

thesignifican1newinformationnowavailabloonthestatusofthpgreatersage-erouser
Uinta Basin h.ookless oactus, biackfooted fenet, white-tailcd prairio dog, kit foxr | 

"bunowing owl, yellow-billed cuokoo, femrginous hawk, bald eagle, roundtail chub, l ;
bluehead sucker, razorback sucker. flannelmouth sucker, Colorado pikbminnow Maguiie ;
daisy,LastChanceTownsendia"Wirrkler'spincushi'oncactus,Despainpincushionoactus
(San Rafael cactus), Wright fishhook eactus, and other speoial status species.

An "agency must be alert to new information that may alter the results of its
original envhoumeutal analysis, and continue to take a 'hard look at the environmental
effect of [its] planned action, even after a proposal has received initial approval."'
Friends of the Clear-vvater v, Dombach,zzz F,3d 552, 557 (9th Cir. 2000)' quoting
Robertsony. Methow Valley Citizens Council,490U.S. 332,374 (1989),

In order to satisff the "hard look" requirement, the BLM must supplement its existing
envirbnmental analyses when aew circumstances "taise[J significant new irtformahon
relevant to environmental concerns . . . ." Portland Audubon Soc'y v. Babbittr 99S F.2d

l,:
I
l,

li'.
l : l

l '.
i

705,708 (9th Cir. 2000). Agencies are rsqui.red to "prepare supplements to either draft or
final envirorunental impaots statements if . , . there are significant new circurnstances or
infonnation relevant to environnrental concerns and bearing on the proposed action or its
irnpacts," 40 C.F.R. $ 1502.9(c)(1)(ii) (2009). The Supreme Court ha.q held that a
supplementil EIS must be prepared if '?rew information is sufficientto show tpt the ,1
remaining action. will 'affec[t] the quality of the hrrnan environr,rent' in a signifisanl il
mannsr or to a significant extent not already considered , , . ." Mar$h v.,.Or. Natural Res)
Council,490 U,S. 390,374 (i 989); see 42 U.S.C. $ 4332(2XC) (2009). In a rccent Utahi l
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case, the qourt heid that tb,e "Utah BLM ignored significant new inftrrmation wheu it
decided to lease the sixteen parcels at lssue without first conducting a supplemental
NEPA analysis." So. Utah Wilderness Alliance v, Nartono 457 F . S*pp- 2d 1253, 1267 @ .
Utah 2006), The analysis refied upon failEd to rpflect significant new information
regarding the wiidemess chasoteristics of the parcels at iszue. /d Further , in Center for
Native Ecosystem), the Interior Board of Land Appeals held th.at once the BLIvI has
idelrtified existing NEPA documents, it is the responsibility of the rblevant field officer
rcviewers to determine whether there were ""significant lew circunlstances or ti
information relevant to environmental concerns and beariag on,the prpposed action or'its
impacts." Centerfor Native Ecorystems, 170IBLA 331,346 Q006) ("CNE 1')' 

I ll.

The BLM has besn provided with sigdficant new inforaation relevant to the
potential impacts of the proposed leasing on a nunrber oftbe sp-ecial status species at
issuo hore, incl,uding, but not limited to: greatet sage-grouse, Uinta Basin hookless cactus,

black-footed fenet, white-tailed prairie dog, kit fox, buttowing owl, yellow-billed
cuckooo femrginous hawlg bald eagle, roundtail ohub, bluehead sucker, razorback suckor,

flannelmouth-sucker, Colorado pikeminnow, Maguire daisy, Last Chance Townsendia,
Winkler's pincushion. cactrr5, Despain pincushion caotus (San Rafael cactus), Wright
fishhook .i"hrs, and other special status qpecios. $ee the.section on affected resources

for dctails onthe new information available for some of the aforemsntionEd speoies. In

additioa Center for Native Ecosystems has providod BLM with signiflcant new
inforlomtion on a nunrber of these qpecial status species, in ?^th,9f oto previous potests

of BLM oil and gas lease sales, and in our commeff-s submitted during the reievant

n roi""r Managiurent Plan revisionprooesses, and in oru rBcent appeals ofB*LM's

iecijions to imp:lement soveral of tbe relevant revised Resource Maualemgat Plans.

fnougtt tttu BLM hCI completed new Resowce }vlanagemeot pl_q"*- or Envirorrmental

Asse#nents, the BLM has still failed to adequatoly consider all'of the tiF$t.flt trew i :

ffilil;ffi'h"ln* u*" provided to theor tbrough oru previou$ prote'9ts 9f pil a'trd gas,
lease sales, our couunents on Environnaental Assessments and \esowce M?nagement il I
plaus etc. We nerety incorporate the signifrcant new inforrnatioi. seotion iu each of otn,l

fa.st protests of UT bfvf oh *a gas iease sales by reference,-as,we.ll as :ignifioant new

iofor*uUonprovided to BLM in our comments and protestq thr.guehoul the RMP revision
process, and provided to BLM as comments on oil and gas leasing e,lrvironmental '

assessments. The BLM must address tfte significantnew infonnation on all of the

aforementionod species, in order to comply with NEPA'

.4,nalvsis

; J.trone of the NEPA documents, to which tle leasing is tiered, adequately cousider

thr pdtelrtial direcq iadirect, and crrmulative effegts of oil and gT drillilg-on greater

dgJ-Lriiru;Uintu'n*inhookless cacfirso black-footed ferrgt.w$e'tailedprT* dog kit

f"i, frt"o"'ing otvl, yellow-billed cuckoo, fbrruginous havqk, bald eagle, rorrndtail chub,

blueheqd suckero razorback suckerr naanoi'mouth sucker, Colorado pftgminnow, Maguire

d;*y, iurt Ch*"" Townsendia Winkler's pincushion oactus, Despainpiacushion cactlg

I J
i  . t  i
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(San Rafael cactus), Wright fishhook cactus^ aud other special status species, and their
habitat.

At a minimunr" "the agcncy's [Environmental Assessmerrt] must give a realistic
evaluation of the total impacts and cannot isolate a proposed project, viewing it in a
vacuum." Grund Canyon Trust v, F.A.A.,290F.3d339,342 (D.c. cir.2002), More
spccifically, *an environmontal impact statement must analyzr not only the direct impacts
of a proposed action, but also the indirect and cumulative impact s." (ltahns for Beiler
Tran:pp. v, US. Dep't ofTransp.,305 F.3d rtsz, fi72 (r}thct,2002) (ciring cwter
County Actionassoc. v. Garvey,256F.3d 1024,l03s (lOth cir.2001)) (internal
guotation ornitted); see also 40 C.F.R. $ 1509,25(a)(2) Q009) (scope of EIS is influenced
by cumulative acttlons and impact); Greenpeace v. Nat'l Marine Fisheries Sen., 80 F.
Sttpp- 2d 1137,1149 (W.D. Wash. 2000) (management plans were unlawful for failing to
consider cumulative impacts on species) . Conner v. Burfordholds that the inability at tlle
lease sale stage to fully ascertain effects of dovelopment "is not ajustification for failing
toest imatewhatthoseeffectsrr ightbe., ,Connerv.Budord,848F'2dl441(mhcir . ' i '
1988);seeaIsoMethctwValIeyCitizen,sCounci|,490U.S.332(|989)

Cumulative impact is defined as "the impact on the environment which results ;
from the incremental impact of the action when added to other pas! present, and
reasonably foreseeable future actions regardless of what agency (Federal or non-Federal)
or persou undertakes such other actions- Cumulative impacts can rcsult from individually
minor but collectivcly significant actions taking place over a period of time." 40 C.F.R. $
1s08.7 (2009).

For example, the NEPA doouments to which the proposed lcasing is tiered, d,o not
provide adgquate analysis of the potential diroct and indirect effeots of oil and gas
explqration and developmcnt on the protostod parcels on greater sage-grouse. In
sddjtion, the BLM has not adequately analyzedthe potential cumulative impacts of oil
and gas development, grazing, climate change, oil shale and tar sands developrnent,
geothermal dcvelopmcnt altemative enerry development, offiroad vehicle use, and other
activities on greater sage-grouse over the life of the Resource Mauagement Plans. The
BlMNational Sage-Grouse Habitat Conservation Strategy (Novr 2A0q has failed, and
Bl-lvf has conttibuted to signifi,cant declines in sage^grouse populations across the
specios' rango, and has conffibuted to the neod to list the species trnder the Endangered ,i
Species Act, OnDecember 4,2007,the Federal District Courtforthe Distict of Idaho i
reversed and remanded the U.S. Fish and Wildlife Service's (*FWS") decision not to list ',

the sage gfouse as "threatened" of "endangered" under the ESA. Western Watershed,s '
Project v, US, Forost Sentice,535 F. Sup.2d ll73 (D.Idaho 2007). The courtexplained
the perilous condition of the sage grouse and the impact sufflered by its habitats to date,
Id. at I 173, Further elaborating on the current state of gouse habitat, the courJ noted:
"Nowhere is sage-grouse habitat described as stable. By all accounts, it is deteriorating,
and that deteriomtion is cau.sed by factors that are on the j,ncrease." Id at 1.186. The coutt
specifioally fooused on the impact of oil and gas development on grouss habitat as
identified by an independent exper[ team. Id at 1179. The court noted "a singular lack
of data on measures taken by thc BLM to protact the sage-gtouse from, ener.gf
development, the single largest risk in the eastern region.n' Id. at 1188. The BLM has
faile{io adgquately protecllgreater sage-grouse fronr significant declines on BLM lands
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lcro!| its range, in large part because it has systematically failed to adequately analyze
tho direct, indirect and oumulative impacts of oil and gas developm"nt ina urur*$ ot
other BLM authorized activities, on the greater s"g*-gto*e. Anemaging scientifis
consensus anongst sage-grouse experts suggests tha! in order to avoid significant
corttinued declines of greater sage-grouso, BLIvI must: I) set aside substaitiat areas of
sage-groLse habitat as reserves free *om oil and gas deveiopment, end2) avoid
development within breeding summer and rvinter habitats, u&ich are essential to the
survival ofpopulatiorya and 3) apply adequate mitigation measures as lease stipulations,
to^enmre against signrficant decl,ines in response to energy development in ateas orrtsidc
of core feserves. In this instarroe the BLM is authorizing ieasing oia significant amount
of fPY. sage--gf?use habitat.- Experts recomme,nd avoiding development-within breeding
and winter habitats, particulatly orucial breeding and winter habitats that have been
ide4ified as key t9 the sruvival ofpopulations. BLM is authorizing oil and gas
derrelopmrent within these key habitats, wift lease stipulations that ueunlikeiy to prevent
significant declines in greater sage-grouse populations rn these areas. The best available
science on the greator Mge-grouse suggests tb,at BLM's lease stipuiafions (including those
attached to the leases at iszue here" a^re inadequate to prevent significant d.eclines of ' :
greater sage-grousein reqponse to lrge-scale oil and gas develop.ment. Please see lhe ;
refetences outlined in the Affected Resources section of this proiest for details. BLM r
failed to conduct an adequate NEPA analysis of the proposed leasiug. BLMs oonclusion ,l
that sal.e of the leases at issue here, will not sigaificantiy impaot the greatet sag+grousi,
is arbita4y and capricious.

Similarly, the BLM has not adequately consider the direct, indirect and
cunrulative iu,pacts of oil and gas leasing and zubsequent det'elopment on Uinta Basin
hookless cachrs, black-footed fene! whit+tailed prailde dog, kitfox, br.rrrowing owl,
yeltow'billed cuokoo. fem:,ginous hawh bald eagle, toundtail chub, bluehead sucket,
raz.orbaok suokor, flannelmoufh zucker, Colorado pikeminnow, Maguire daisy, Last
Chance Tovrnsendi+ Winkler's pincushion cachrs, Deqpaiu pincushion cactus (San
Rafael cactus), Wright fishhook cactus, and other specifu statrts species. The BLM musr
addrqss the effects of direct, indirect, and oumulative impacfs of oil and gas leasing on
the all of these speciai. stahrs trpecies, in a NEPA dooument in order to conrply with
NEPA.

. c. BLM Failed to Address au Adequate Range of Altqrnntives
:

The.puqpose ofNEPA's alternatives f,equirement is to ensure that agencies do not
undertake projects "without intense consideration of othor more scoioglcally sounds ' ,
courses of action, iucluding shelving the entite projcot, or of accrlrnplishing the same i , i ,
result by entirely different meau,s." Ewtt. Def. Furd, Inc, v. U.S.'army'Coips of Eng'rs,,' : t,

492F.2d1123,1135 (sth Cb.1,974):seealso Or. Etwtl. Couicilv. Kunzman,614F. :' ,,
Supp. 657,660 (D- Or. 1985) (stating that the altematives that must be considered undcr
NEPA are ltose that would 'avoid or minimize' adverse enviroirnrental effects.) Federal
agencies shall 'tse the NEPA prooess to identify and assess the reasoaable alternatives to
ptoposed actions that will avoid or rninimize adverse effects of these actions upoa the
quality of the human anvironment." 40 C.F.R $ 1500.2(e). Altenratives should include
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lcasonable alternatives to a proposed action that will accornplislr the intended purpose,
are teohnically and economically feasible, and yet lrave a lesser impact. Hearlwatirs, Inc,
v. BL,M,915 F.zd ll74,l 180-Bl (9th cir. 1990); city of Aurorav. Hnrtt,749 F.zd t4sii
1456-67 (10th Cir. 1984). 

,

In Pennaco Energt, the Tenth Circuit upheld the IBLA's ruling, which overtrtned
BLM's decision to lease a number of paroels for oil and gas development because tho
NEPA analysis failed to consider an adequate range of alternatives. Pennaco Energt, Inc,
v. Dept. of Lnterior,377 F.3d 1147, 1150) (lfth Ch, 2004). The cowt stated "in order to
provide 'a clear basis for choice among options by the decision. maker and the public,' an
agency's EIS must consider the "rro action" alternative."' Id at I150; 40 C.F.R. $
I502-14(d) @IS shall "[i.lnclude ths alternative of no action"). The court found that'the
EIS did not consider rcasonable alternatives available in a lcasing decision, including
whether specific parcels slrould be leased, appropriate lease stipulations, and NSO and
non-NSO area.s." Pennace, 377 F,3d at | 154.

' BLM must considet a'leasonable range of alternatives," in a site-specific NEPA
analysis of Ieasing of eaoh. of the protested parcels. The BLM should analyzr an adequate
raf,gc of alternatives, including for example. permanently suspending leasing in key
habitat for rapidly declining species that may be significantly impacted by oil and gas
development at a Iandscape scale, applying "rto .surface eccupanoy' stipulations to kcy ,1
habitat for special status speoies and in areas of high conservation value, and:conducting
phased leasing in key Irabitat for special status species. When new research suggcsts tfrat
existing lease stipulations are ineffective, and that alternative lsrtse stipulatious m.ight
bottorminimizeimpaotsofoilandgasexplorationanddcvelopmeilIonaparticular
special status species. or other seilsitive resources, the BLM shopld oonsider a range of
alternatives that include application of any such aiterrrative lease stipulations.

In the present case, BLM must consider a o'feasonable raflge of alter.natives,"
including a no-action alternative, in site-spooifio NEPA analysis. The relevant NEPA
documents do not contain an adequate range of altematives to explore the best ways to
minimize irnpacts of the proposed leasing to special status species, including greater
sage-gIouse, Uinta Basin hookless cactus, black-footed ferrc! white-tailed prairie dog, kit
f'ox, $urrowing owl, yellow-billed cuckoo, femrginous hawk, bald eagle, roundtail chub,
bluetiead sucker, razorback sucker, flannelmouth sucker, Colorado pikeminnow, Maguite
daisy, Last Chance Townsendi4 Winkler's pincushion cactus^ Despain pincwhion caotus
(San Rafael cactus), Wright fishhook cactus, and othor spocial status specios. For
oxample, BLM's own National Sage-Cnouse Habi.tat Conservab.on Stategy (cited above)
oblightes thg agency to consider an alternative in its land marragement planning processes
that wod.d modmize sage-grouse conservation. Such an alternalive would very likely I,

require more protective stipulations for sage-grouse in ail oil and gas leasing situations ,
than the BLM curently providcs. 

i j :

2. BLM Must Conduct NEPA Analysis Prjor to Making an Inetrievable and .
lneversible Commitment of Rpsgur-qeq
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:
. NEPA atralysis must be conducted prior to a federal action that would result in an

"irreversible and irrefievable commitrrenfof resouc es." Mobile Oil Corp. v. F,T,C,, 562
F.2d 170, 173 (2d C:u. 1977), Doing otherwise '\rvould frustrate the fundamental
pu{pose of the National Environm.ental Policy Act . . . which is to ensr.ro that fsderal
agenciestakea.hardlook'attheenvironmentaIconsequencosoftheiractions,early
enoughjo thatit can serve I g important contibution to the deoisioa making proirr$."
SierraClubv. Bosworth,sl0F"3d 1016, 1026(gthClt.}}A},LeasirigwithoutaNo :i
lwface Occupauoy ('NSO') stipulation has on-the-ground conseqtr"nces and is afl ll.
"irrevefsible and inetievabie commitnent of resource," which requires NEPA analysis,
So. Utah Wilderness Alliance, I 65 IBLA 27A,275-77 Q005),ln Conner v. Burford, the
court addr,essed oil and gas leasing in the Flathead and Gallatin National Forests. 848
F.2d 1441 (9fh Cir. 198S). fhat case mandates an EIS at the lease sale stage, even thougb
it is diffEcult to ascertain whcther, or wheren drillif,g activi.ty might ocour. fd at tlsl; sie
also Pennaco Energt, Inc. v. u.s. Dep't of lrxerior,377 F.3d I147,ll60 (lOth cL
2004).In a more recent Tenth Circuit case the cowt stated that "assessmont of all'reasonably foreseeable' impacts must oocur atthe earliest pracficable polnq and nust
take place bdore an 'iretievable cornrniment of resouf,ces' is made." hl.M. ex rel
Richardsoin v. BLM,565 F.3d 683,717-13 (1Oth Circuit 2009). The Court wont on to
concludp tbat the iszuanoe of an oil an.d gas lease without an NSO stipuJ,ation constituted
such a comnitment of resources^ Id at7l8.

Lsltggnecffic NEPA Andvsis B,,qauired Priot to Leasine

Leasc issuancp is the point at whi,ch there has been an irretrievablaand ,,
irrwersible oornmifu,ent of resources, therefbte, "the appropriatp time for considering thc
potontial iurpacts of oil and gas exploration and dwelopment is lvheu FLM Droposes tci:
lease public land for oil and gas plrlpg,ses . . . ;' Ctr. for Nativa Ecosystemr,lT0 IBLA, :i
345 QA}q (emphasis added); see also So- Utah Wilderness Alliance (SUWA), 166 IBLA
270,276-77 Q005): Siera CIub v, Feterson, TlT F.2d 1409 (D.C..Cir. 1983) (concluding
that an EIS mustbe prepared when the lease is issued); Bob Marclall Alliance v. Hodel,
852 F "2d 1.223 (gth Cfu. I 988). In Pmh County, the cor:rt perrritted the agency to forego
preparation of an EIS when it had previously prepared an extensive environm.ental
assessnrent covering tle leases in question, Park County Resornce Council v- U-5. Dep't
ofAgric,,8l7F.2d609,624(1OthCir, l9SA.TlratholdingdoesnotpreoludeBLMfrom
preparing arr EIS at the pre-leasing stage. Pennaco Energt, Inc. v. U.S. Dep't of the
Interior, 377 F .3 d ll 4?, ll 62 ( I Oth C:r. 2004). Rather. that holqliug is limited to cases
where the alency prepared an "extensive" environaental assessmont covering the loases
in question, /d

The BLM has not conducted. a detailed site speoific NEPA analysis of the impacts
of oil and ga.s developmena in and adjanont to each protested parcel, on greater sag+
grouse, Uinta Basin hoolcless cactu.s, black-footed ferret, white+4iled prairie dog. kit fox,
burrovdng owl, yellow-billed cuckoo, ferruginous hawk, bald eagte, roundtail chub, ,
bluchcad sucker, razorbaok sucker, fla:rnelmouth sucker, Colorado pikenrinnow, Magui.fe
daisy, Last Chao.ce Townsendi4 

'Winkler's 
pincushion cachrs, Dp.spai4pincushion 

"a"ttp i
(San Rafael cactus), Wright fishhook cactus, arrd other special stltns species, : , 

i

\J, E



i a, B,esource Manrgem.FJrt plans Do Not C,.o.nstitute
; ConsideraJion of the Adecuate k

. Non of the NEPA d"."-*O that the proposed leasing is tiered to, consider an
adequate range of alternatives to leasing the protested paroels.-The NEPA doournents
tha!theproposedleasingistieredto,donotcontainanadequatetangeofaIternativesto
explgre the best ways to minimize irnpaots of thc proposed ieasing to spccial status , ,
species, including greater sage-grolrse, Uinta Basin hookless cactus, black-footed fera,
white-tailed prairic dog, kit fox. burrowing owl, yellow-billed cuokoo" femrginous hawk" :
bald eagle, roundtail chub, bluehead sucker, razorback sucket, flannelmouth sucker, ri 

,

Colorado pikeminnow, Maguire daisy, Last Chance Townsendia, WinkJer's pincushion
cactus, Despain pincushion cactus (San Rafael cactus), Wright fisbhook cactus, and other
qpecial status specics.

The purpose of NEPA's altematives requirement is to en$ue that agencies do not
undertalce projects "without intense consideratiorr of othsr m.ore ecologically sound
aourses of action, including shelving the entire projeot, or of accomplishing tlre sam.e
result by entirely different means," Enynt'I Defense Fund, Inc. v. U.S. Army Corps of
Eng'rs,492F.2dt123, t135 (5th Cir. 1974); see also Or. Envt'l Council v. I{unnnan,
614 F.Supp,657,66A (D. Or. 1985) (stating that the altematives that must be considered
under NEPA are those that would 'avoid or minimize' adverso snvironinental effects).
"Federal agencies shall use the NEPA process to identiff and assess the reasonable
alternatives to proposed actions that will avoid or minimize adverse effeots of these
actions upon the quality of the human environmont." 40 C.F.R. $1500.2 (e). Alternatives
shoufd inolude reasonable alternatives to a proposed aotion that will accomplish the
irtteniled pulpose, are technioally and economically feasible, and yet hdve a lesser impact.
Headwaters, Inc. v. BLM914F.2d1174,ll80-81 (9th Cir. t99Q); City of Aurorav. ,',
Hunt,749F.2d1457,1466-67 (l0thCir. 1984). 

, 
I i  , ' i ,  i

Pennaco Energl, Inc, v. Department of the Interior.was p,challenge to an IBLA l
ru1ingoveIturningtheBI,M,sdecisiontolsasecedainoilandgasparcels-377F.3d||47,
I 150 ( I Oth Cir. 2004) Tbe IBLA found the NEPA roquirements were not satisfied and I

remanded the case to the BLM aftsr Pennaco successfully bid on tlnee of the plots. /d
The district cotrt reversed the IBLA, ruling for Pennaco. Id. The IBLA decision was
appealed to the lOth Circuit. /d The court stated that for proposed "major Federal actions
significantly affecting the quality of thc human environfirent," agencies mwt prepare an
envirpnme-ntql. impact statetnent (EIS) in whioh they oonsider the environmantal impact
of the propqsed action and compare this impact with that of "alternativgs to the proposed
action." Id; see 42 U.S,C. $ 4332(2XC). Further, "in order to provide 'a clear basis for
choice a4ong optiorrs by the decision maker and the public,' an agoncy's EIS must
consi$er thg l'no setion" alternative." Id: 40 C.F.R. $ 1502. L4 ; see id- al {d) (EIS shalL
"[i]nolude the alternative of no action'). Pennaco,377 F.3d at 1 150, The court fbund that
becarise "the leasing decisions had al:eady been made and the leases issued, the EIS did
not cgnsidct reasonable altematives available in a leasing decisio.'n, including whether
specific parcels should bo leased, appropriate lease vtipulations, and NSO [no surface
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occu!ancy] and nonNSO areas." Id. atL154. The oorrrt upheld the IBLA's detemrination
that the BLM did, nottake the required o'hatd look" at the invironmental irnpac'ts of coal
bed methane in its existing NEPA documents . Id at rlsz" 1162.

i BtM must coasider a "reasonable range of altenratives," ir. a site qpecific NEpA'analysis 
prior to leasing of each of the protestld parcels.

For example, none oftbe RMPs to which the proposed leasing is tiered, consider
settinS aside large core reserves fbr greater sage-grouse that will tumlin free from oil and
gas development for the life of the RMPs. Nor do any of the RMPs consider an
dternative in which oil and gas developmeut activities are prohibited within 3.3 miles of
active leks and associated nesting arcas, These measures have been xecoflunended by,i
experts ia the shrdies referenced previously. The best available science .$uggests thaf ri
these alternatives may better protect greater sage-grorrse in the face of oil rod g.r :, ,
development, and that adoption of more protective alternatives may be neoessary in order i
to ensqre that BLM does not coi:tinue to oontribute to tbe need to list the greater sage- :
grouse under the Endangered Species Act,

$imila1t* BLM failed to considsr a reasonable range of altematives to leasing
with the proposed Iease stipulatious in habitat for all ofthe followiag species: greater
sage-grouse, Uinta Basin hookJ.ess cactus, black-footed fene! white-tailed prairie dog kit
fon brx,rowing owl, yellow-billed cuckoo, fanrginous hawlg bald eagle, roundtail ohub,
bluehead suckero razorbaok suoker, flannelmouth suckor, Colorado pikeminnow, Maguire
daisy, Last Chance Tovm^sendia. Wirkler's pinoushioa cactus, Despain pincushion caotus
($an;Rafael caotus), and tiVright fishhook cactus,

b' DNA3 Cepnot Substitute for Sife.cbecific l\[EJ,A
AIrFlvsis

, "'DNAs, unlike EAs and Bindings ofNo Significaut lmpact], are not mentioned
in [ ] NEPA or in the regulations implementing I J NEPA'. . . . ![us, DNAs arc not
tbenrselves documents that may be tiered to NEPA documents, but are, used to determihe
the sfficiency ofprafiously issuedNEPA documonts," SUWAv, Norton,45VF. Supp. .'2d, . ,,,
1253, 1262 Q006) (emphasis supplied); Soutkerrt Utah Wilderngss Alliance, 1,64IBLA at . ;
123 (guotin g Pennaco, 3TT F.3d at 7162).

3" NEPA Requires Anelysis of Effectivenoss of Mtigntion
Mee$utc.q, BLMs FONSI is Arbitrary and Capriciors,

A complete discussion of steps that can be taken to mitigate adversc
enviroruneiltal impacts is an importarrt ingedient of the NEPA ptocess. Robertson v.
Merhgw Valley Citizens Council,490 U.S. 332,351(1989). "Without such a discussion,
neither the agency nor other interested groups and indMduals can properly evaluate the
sgver;it/of,theadverseeffects.''/dInrecognitionoftheimportanceofadiscusnonof
rnitigation measures, Counoil on Environmental. Quatity (CEQ) regulatioas "reguire that
the agency discuss possible mitigation bceasures in defiaing the scope of the EIS,40 CFR

1r
l :
' i ,
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$ 1508.25(b), in discussing altematives to the proposed action, $ 1502.14(f), and
consequences of that action, $ i502.16(h), and in explaining its ultimate decision, g
I505.2(c)." Id. at352.

a. 4ONSI Must be Based on NEPA Analvsis gf
Efl.ectivenoss Unless tho l,enses Ifave NSO Sliupfetions

; Wren a proposed action will result in impacts to resources, the Agency is
obligated to doscribe what mitigating efforts it could pu,:sue to off-set tnJaamage.r that
would result from the proposed action- See 40 C.F.R S 1502.16(h) (stating that an EIS
"shall include discussions of . . . [m]eans to mitigate adrrers" environnrental impacts').
"Mitigation must'be discussed ir:. suffioient dctail to ensure that environmental
consoquences have been fairly evaluated."' Carmsl-the-Sea v. t/,S. Dep't of Transp,,123
F.3dr1142,ll54 (gth Cir 1997) (quoting R.obertsonv. Methow ualtey intzens Ciuncil,
490 u.s. 332,353 (1989)).

Agencies rnust "analyzsthamitigation measures in detail [and] explain how 
' 

l,'
effeotivs the measures would be . . . . [a] mere listing of mitigation measures is
insufficient to qualify as the reasoned discussion required by IQPA." Nortlwest Indian
Cemetery Protective Ass'n v. Peterson,764 F.zd 581, 588 (9th Cir. 1985), rev'd on other
growtds,48s U.S. 439 (1988). When an agency acknowledges.that a proposed project
will negatively impact a specics, the agency must identiff mitigation measures that
decroase the negafive impacts to the speoies in the arca in question, provide and estimate
of how cffective the mitigation measures would be if adopted" or give areasoned
explanation as to why such an estimate is not possible. Neighbors of Cuddy Mountainv,
U,S. Farest Service,l37 F,3d 7372,l38l (9th Cir. 1998). Further, the agoncy must make
it clear that the mitigating measuxes in question will be adopted.,Id

i InNeighbors of Cuddy Mountainv- (Jnited States Forest Servicethe court found
th,at lvhile the U.S. Forcst Service (*USFS') had acknowledged that a proposed timber
sale would negatively impact th.e redband hout by increasing sedimentation levels, the
EIS prepared by the USFS did not identifr which (or wfiether) mitigation moasures might
decrease sedimentation in th.e oreeks affeoted by the sale,Id, Further, tfre court noted that
"it is'also not clear whether any mitigating mtrasures would in faot be adoptcd. Nor has
the Forest Service providod an estimate of how effcctive the mitigation measures wouldi
be if adopted, of given a reasoned explanation as to why such anjestimpto is not ' ,i ,
possible." /d Further, the court found that "The Forest Service'j broad generalizations ;i
and vague references to mitigation measuros in relation to the sfteams affected by the
GrandlDukes project do not constitute detail as to mitigation measures that would be l
undertakeno and their effpptiveness, that the Forest Service is required provide."/d

\one of the NEPA d.ocuments that the proposed leasing is tiered to contain an
anaiysis of the likely effectiveness of mitigation measures applied as lease stiprrlations,
Ioase rrotices, or condition.s of approval of APDs, in mitigating impacts to greater sage-
grouse, Uinta Basin hookless caotus, black-footed ferret, white-tailed prairie dog, kit fox,
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burowing owl, yellow-billed cuckoo, femrginow harrk, bald eagle, ror:ndtail chub" it,
bluebead sucker, ruznrback sucker, flaoneLnouth zuoker, Colorado piterrinnow, tvtagllire
daisy, Last Chance Toqmsendia, Winkler's pincushion cacfus, Despain pincushion .i.r,rt
(San Rafael oacfus), Wright fishhook cactus, and other special statlis species.

Merely listing mitigation measutes, without analyzing the effectivenes of tb.e
meanures' is contary to NEPA. Northwest Indian Cemetery Protective Ass'nr, Peterson,
764 F.2d 581 , 588 (9th cir. lg}5), rov'd on other groundso 4g5 u.s. a39 (l9gg). The
BLM must evaluate the effectiveness of the mitigation rneasures used in oil and gas
leasing with the best available science. "The information must be of high quality-
Accurate scientifio analysis, expert agency comments, and public sonrtiny aro essential to
i*pleottoting NEPA." 40 C.F.R $1500.1(b). The BLM is required to use "besr available
scieirce and supporting studies conducted in accordauce with sound aud objeotive
scieirtifio practices." 1tus, if there is scientific uncertaiaty NEPA imposes the mandatory
duties to (1) disclose the scientific uncertafitty i Q) completc independent research and
gather inforrration if no adequate information Exists unless costs ar€ exorbitant or the
ffieans of obtaining the information are not knosm; and (3) evaluate the potential,
reasonably foreseeable impacts in the absence of relevant information. See 40 C.F.R.
51502.22. The BLM has not met these obligations with respect to tb€ mitigation
mea$tes applied to the protested parcels to proteot greater sa,ge;grouse, Uinta Basin ti
hookJ,ess c4cf,us, black-footed ferref white-tailed pairie dog kif fox, b,urrowing owlo I
yellow-billed cuckoo, fernrginous hawk, bald eagle, rouadtail chub, bluehead sucker"
rcznrback suckero flannelmouth stcker, Colorado pikeminno% Magrrire daisy, Last ,l. ,,
Chance Townsendi4 Winkler's pincushion oactus, Despain pincushion cactus (San
Rafael oactus), Wright fishhook cactus, and other qpecial status speoies. In fac! in a
nunaber of instances (e.9, gteater s€e-grouse), BLM oontirnres to use mitigation
measures that have becn demoustated to be completely ineffeotive at rnitigating impacts
of oil and gas development to insignificance, and has not disc)osed this fact, or evaluated
fhe poter,ftial impac8 ofthe proposed leasing on the qpecies in question, given this faot.

' 
The BLM is "proceeding h the faco of uncertainty," conhary to the NEPA

regufations, Satte Our Ecosystems v. Clnlc,741 F.2d at 1244,
i

, None of the NEPA docurnonts to which tbe proposed leasing is tiered, include an
adequate analysis of likely efFectiveness of the mitigation measwes applied as lease
notioes and stipulations to protect the qpecial status specios, nor4iuated ACECs and other
sensitivo resources that occur in th,e protested paroels. 

i r ;
For example, there is a broad soientific consensus that the lease stipulations

applied to mitigate impacts to greater sage-glosse are ineffective, and will not preve,nt
significant decliaes ia geater sage-grouse populations in reqponle to oil and gas , .
development on the trxotested paroels. None of the NEPA docruhents !o which tb.e ti : I
proposed leasing is tr.ered, provide an adeguate analysis of the effectiveness of the
mitigation rneasures proposed to proteot greater sago'grouso ftom siguffrcarrt impacts
associated with oil and gas development, pafi,cularly glven the scieotific oonsensus that
these mitigation measures are inadequate. The BLM's conclusion that these mitigation



measurcs will mitigate impacts oftlre oil and gas development authonzed.by
sale on greater sage-grouse to insignifJcance, is arbitrary and capricious.

Sitnilarly, the lease notioes and stipulations attached to oil and gas
brooding and winter habitat for Gunnison sage-grouse arc unlikely to mitigate
this species to insiggrificance, None of the NEPA documents to which the
Ieasing is tiered provide an adequate analysis of the likely effectiveness of the
mitigation meaqure$ propo.sed to proteot the Gunnison sage-grousc from the
oil snd gas development. Thc Gunnison sage-grouse is closely related to the
sage-grousc, and is likely to experience a response to oil and gas development
that is similar to that of the greater sage-grouse. Thus, all of the critiques of Iea*se
notices and stipulations applied to parcels occupied by greater sage-grouse,
lease stipulations listed above,

lease

to the

Qenerally speakimg, BLMs lease notices and stipulations may begin to
dircct impacts, but are utterly incapable of preventing significant cumulative i
all of the special status spooies at issue here. In the case of nearly all of the and
impefiled species at issue hcrc, BLM proposes measures aimed at preventing
irnpacts, but fails to address the impaots of habitat loss and fragmentation due
gas dwelopment and other activities across the range of each species on BLM
None of BLM's lease stipulations and notices address the the indirect and
impacts of oil and gas development on greater sagc-grouse, Gunnison sage-
Gurtnisonls Prairie-dog" whito-tailed prairie dog, black-footed fepet, burrowi
fox, femrginous hawk, grasshopper spaffowr long-billed cudew,j Southwestern,
flycatcher, yellow-billed cuckoo, Northern goshawk, short-eared owl, Mexican
owl, bald oagle, clay reed-mustard, Uintah Basin hookless cact'ri, Horseshoe m
Despain pincushion cactus, shr.ubby reed mustard, Wir*ler's piricushiou Wrightl
fishhook cactus, bluehead sucker, roundtail chub, flalnelmouth sucker,
leatherside chub, Uintah Basin hooklsss cactus, the four endangored Colorado
species, lea^st chub, Colorado River cutthroat tout, spotted bat, Townsend's bi
trat, big free-tailed bat, Westem toad. smooth greensnake, silky pooket mouse,
pyrg, and other special status species.

Due to concem that increasing oil and gas development in the Vemai Fi
may result in contamination of oritical habitat for the four endangEred Coloradc
Speoies, FWS suggestod that BLM roquire contaminant monitoring at major
intergeorions,r+ryeaq.from and.within critical habitat for these species, *-pT.
Iease stipulation for oil and gas fease p4rcels proposed for sale upstrearn of criti
habitat. BLM has failed to require the contaminant rnonitoring requested by

Despite evidence that suggests mitigation m.ea$ure$ may pot mitigate i

fish

ifid duct

Office
Fish

insignificauce, BLM provides little or no rational for its assertioq that assorted
stipulations, notioes and COAs will mitigate impacts to insignififance. The re,
devoid of support for BLM's a.qsertiorr that the lease stipulations 3nd nqtices- - - -  

T - - - -  
- - l  - - - - -  

: - r a

the protested parcels, will mitigatc impacts to qpecial status species to insignificance, r ::rlir i l
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BI,M Mu$"t,P*grugstrate That Mifigation Measures Willsctualh'Be Imolemented

' NEPA requires that the "possibility of mitigation" should not be relied upor as a
m.eqns to avoid further environmental analysis. Forty Most Aslwd Questiow Concerning
CEQ's Nafional Environmental PoliqtAct Regulatiow; see Davis v. Mineta,302F.3d
1104, 1125 (lOth Cir.2002). The Tenth Ctuqrit found thar fhe 'lFony 

Questiins" are
o'persuasive authority offeriag interpretive guidance" on NEPA: .Id 

:
Many of the lease notices and stipulations applied to protect special status species

at issue here (greater sage-grouse, Uinta Basin bookless cactus, blaohfooted fere! tl , 
:

white-tailed prairie dog, kit fox, burowiag owl, yellow-billed cuckoo, femrginous hawk,
bald eagle, roundtail chub, bluehead suoke,l, razorbaok slcker, flannetmouth,$trcker,
Colorado pikeminnow, Maguire daisl, Last Chance Townseudia, Winkler's pincushion
cachts, Deqpain pincushion cacfl$ (San Rafael cactus), Wright fishhook cachls, and other
special status species) contain language that aliows them to be waived, but the conditions
under which they may be waived are not oleady spelled out in the lease .stipulations,
leaving th.e public with little cerLanty regarding wtrether and under what circumstances
the mitigationmeaswes vrill actually be implemented. For exarnplg the mitigation
measures for gteater sage-grouse csn be waived if "...the lessee/oilerator demonshates
that Edverse impacts can be mitigated." This language is so genoral tbat it may allow
noh0es and stipulations to be waived under a widerange of oircurrstances, making it
urrclear when oxactly the mitigatioa me{rsruss will be required, and rmder what specific
oiroqmstances they nigbt be wai,ved^ In addition a number of the protested, parclls do
not eontain aay stipulations to protect one or more of the aforom.entioned special stafi$
species that oocur on the parcel.

BLM Must Aeorourintelv A0.dress Exnert Comments ' 
,,

Feder.al regulations requirefhat agencies "make overy effort toidisclose *d "
discuss at appropriate points in the draft statement all major points of view on the ,l ,
environnental impaots ofthe altsrnatives including theproposed action." 40 C.F.R $ '
1502.9(a) (2009). The agency is required consider opposing views prior to approving any ,
proposed action, in this case the leasE sale. See Robertson v, Metlww Valley Citizens
Council,490 U.S. 332,350t.13(1989) (EIS should reflect critical views of other to whom
copies of the draft wsre provided and respoases to opposing views); see also Seanle,
AudubonSocietyv. Lyotts,871F. Supp. 1291, 1318 flili.D. Wash. 1994) (*[AnEISJ must
also disclose rcsponsible scientific opinions in opposition to the proposed actio& and
make a goqd faitb" reasoned response to it.'). In the final environmental impact
statemmt, BLM must assess and consider comments, respond to each comntent by ond or
m.orq of thq provided and state its responses, 40 C.F.R $ 1503.4 Q009).

The BLM has not appropriately dealt with expert comments ofi. the potential
ir,p""tr of the proposed leasingand the inadequu.y of *itigation measureJproposcd to
protect greater sage-grouse, Uiota Basin hookless cactus, biaclifooted feret, white-tailea
prairie dog, kit fox, bunowing owl, ye.llow-billed cuckoo, femrgiuous hawk, bald eagle.
roundtail chub, bluehead sucker, razorback sucker, flannElmouth suckei, Colorado
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pikeminnow, Maguire dd"y, Last Chanoe Townsendiq Winkler's pincushion cactus,
Despain pincushion cactus (San Rafael cactus), Wright fishhook caotus, and oth.er qpecial
status species. lVe have provided BLM with information on the inadequacy of mitigation
mea$ure$ proposed for the qpecies at issue here on numerous instances in the pas!
inchirding infornration developed by expe,rts on these species. BLM's failure to disclose
and thoroughly respond to dif:f.ering scientific views violates NEPA.

NEPAAnalvsis of Effectiveness of lllitigation Measures Must lfave Scientific
IntesritY

The BLM must evaluate the ef:fectiveness of the mitigation measures used in oil
and gas leasing with the best available science. "The information must be of high quallty,
Accuate scientific analysis, expert agenoy oomments, and public scrutiny are essentialito
implernenting NEPA." 40 C.F.R. $ 1500.10) (2009). "For this r€asonr agencies are under
an affirmative mandate to 'insure the professional integrify, including scientific integrity,
of the discussions and analyses in environmental impact statements[,] identify any
methodologies used and . . . make explioit referenoe by footnote to tho scientific and
other sources relied upon for conclusionsl.f"' Etwtl. Def v. U.S. Army Corps of Eng'r,s,
sts F, Supp, 2d6e,78 (D.D.C. 20A7> (citing 40 C.F.R. i 1502.24 (2009)).Ifthere is
sciendfic uncertainty NEPA imposes the mandatory duties to (1) disclose the scientific
uncertainty; (2) complete independerrt research and gather information if no adequate
information exists unless costs are exorbitant or thc meaos of obtaining the information.
are not knovrq and (3) evaluate the potential, reasonably foreseeable impacts in the
abseyrle of relevant infbrmation. See 40 C.F.R E l'502.22 (2009).

. The BLtvI is ignoring the best available science onthe impacts of oil and gas
development on special status species, and the adequacy of proposed mitigation measuf,e$
with respect to geater s4ge-grouse" Uinta Basilr hookless cactus, black-footed ferreg
white-tailed prairie dog, kit fox, burrowing owl, yellow-billed cuckoo, femrginous hawk,
bald.eagle,roundtailchub,blueheadsucker,razorbacksuoker,flaunglmouthsucker,
Colorado pikeminnow, Maguire daisy, Last Ch.ance Townsendia, Winkler's pincushion
cactus, Despain pincushion cactus (San Rafael cactus), Wright fishhook cactus, and oth,fr
special status spccies. I

B. Fcdcrrl Lapd Bglicv snd Mnnasement Act

1. BLM Must Prevent Unnc-cS$tFry and Undue Desradation

The BLM has a duty under the Federal Land Policy and Management Act
("FLPI\4A"') to prevent unnecessary and unduo degradation to the lands under its
management, o'In rnanaging the public lands the [Seoretary of Interior] shall, by
regulation or othffiwise^ take any action necessary to prevent unnecessary or undue
delrfdation of the lands," 43 U.S,C. $ 1732(b)- o'The court in Mineral Policy Center v.
Nortbn [found] that in enacting FLPMA, Congress's intent was clear: Interior is to
prevent, not only unneoessary degradation, but also dcgradation that, wlrile neoessary .
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is nndue or excessiv e.") Mineral Poticy Center v. Nortono 2921.5upp.2d,30,43 p.D.c.
zA$).In addition that court held that "FLPI\4A, by its plain terms, vests the Sc*ctary of
the Interim with the authority - and indeed the obligation - to disapprove of an ofhenribe
permissible . . . operation becsuse the opetation though neoessary , . .'would unduly harm,
or degrade the public land-" Id at49.

i Le?slug the protested parcels will result in r.rnnecessary and undue degradationto
the following special status species and their habitats: greater sage-grouse, Uinta Basin
hookless cactus, black-footed feneL white-tailed prairie dog, kit fox" bunowing owl,
yellow-billed cuckoo, femrginous hawk, bald eagfe, roundtail chub, bluehead zuckei,
razo'lback sucker, flannelmouth sucker, Colorado pikeminnow, Maguire daisy, Last
Chance Townseudi4 Winkler's pincushion cacttls, Deqpain pincushion cactus (San
Ratael cactus), Wright fishhook oacfirs, and other qpocial stafus,species.

2. FLlVI,Must MilisafcAdverse Effects

' The BLM mu$ minimize the adverse effects on greater sage-gxouse, Uinta Basin
hookless cactus, black-footed fenet, white-tailed prairie dog, kitfox, br:rrowing owl, .i,
yellow-billed cuokoo, fernrginoru hawb bald eagle, roundtail ohub, bluehead zucker,
nzntback sucker, flannelmoutb. sucker, Colorado pikeminnow Maguire daiqr, Last :
Chance Townsendi4 Winkler's pincushiotr oactus, Despain pincushion cactus (San
Rafael oactus), Wright fishhook cactus, and other qpecial status species that occur in the
protestod parcels, in order to comply with the "unnecessary and r.rndue degradation"
standard of ELPMA. "[T]he using department shall . . . minimize advers€ impaots on the
naflual, environrne,ntal, scienfrfic, cultrrral, aud othsr resources and values (including fish
and wildlifo habitat) of the public lands involwd.43 U.S.C. 91732(d)Q)(a). "If therc are
significant,environurental effects that cannot be mitigate4 an EIS must be prepared even
if thqrq is no unnecessary or undue degradation of the public lands." Kendall's
Conqernedfrea Residents,l2g IBLA 130, 13E (199$;42 U,S,C. $ 4332(2XC) (1988).
'Tf tliere is r:nnecessary ot undue degradatioo" it must be mitigated." Kendall's
Concerned Area Residents, at 138; see 43 CFR 3809.2-1(b). '1lf unnecessary or undue
dogr4dation cannot be prevented by mitigating mcasuros, BLM is required to deny
approval of tha plan.oo Kendall's Concerned Area Residents, at 7.,38: see 43 CFR $ '
3809.0-3(b); Departmtent of the Nauy,108 IBLA 334,336 (1989); see 43 U.S.C. $ i,
r732(b) (1988);43 cFR $ 3809.0-5(k). : :

The BLM ha^s failed to do so.

In the case of the greater sage-grouse, the BLM has firfher committed to the
priuciples of the Weste,r:l Association of Fish and Wiidlife Agencics' Greaer Sage-
Grouse Conservation Assessm.ent, These principles include a commitment not to
contribute to the species' decline.

3. BLM ll4l,Failed to Protest Sensitive Sbccics_as Roquired

I
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We are aware that BLM recently completed a revisionlof Sectron eUO of the,i :
BLM manual. This revision was illegal, ond will likely be overturned:by Congress and/or'
the Obama adnr.inistration. Th.us, BLM strould implement the previous version of scctibn
6840 of the BLM nranual. fire following paragraphs summarize BLM's requirsments;ir i
urrder the previ.ous vorsion of Seotion 6840 ofthc BLM manual.

Instruction Memorandum 97-118, issued by thc national BLM office, govorns
BLM Special Status Species management and requires that.actions authorjzed, funded, or
carrj.ed out by BLM do not contribute to the need for any species to become listed as a
candidate, or for any candidate species to become listed as threatened or endangered. It
rccognizos that eady idsntification of BLM sensitive species is advised in efforts to
prevent speoies endangerment" and encourages state directors to collcct information on
species of concem. to dotermine if BI"M sensitive species designation and special l
management are needed.

If Sensitive Speoies are designated by a State Director, the protection provided
by the policy for candidate species shall be used as the minimum level of protection.
BLM Manual 6840.06. The policy for candidate species states fut the UBLM shall carry
out management, oonsistent with the prinoiples of multiple use, for the consewation of : ,
caudidate species and their habitats and shall onsure that actioru a,uthorized, funded, or,i; , i
carried out do not contribute to the nsed to list any of tb.ese speoies as I ;i , ;
tlueatened/cndangered." BLM Manual 6840,06. Specifically, BLM shall: 

'
(1) Determinate the distribution, abundance, teasons for the current status,

and habitat needs for candidate species occurring on lands
administered by BLM, and evaluate the significance of lands
administered by BLM or actions in maintaining those species.

(2) Fot those species where larrds administered by BLM or actions have a
significant iffect on their status. manage the habitat to conserve the
species by:
^. Including candidate species as priorig species in land use plans,
b. Developing and implementing rangewide and/or: site-specific
i management plans for candidate species that include specific

habitat and population muragement objectives designed for
recovery" as well as the management stategies necessary to meet
those objectives.

c ensruin[ that BLM activities affecting the habitat of candidate
species are carried out in a manner that is consistent with the
objectives for those species.

d. Monitoring populations and habitats of oandidaJe,speoies to :,
determine whether management objectives are being met.

(3) Request any technical assistance from FWSNMFS, arid any other
qualified source, on auy planned aotion that may conhibute to the need
to list a. candidate species as threatened/endangered.
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BLM Manual 6840.05. Deqpite this clear guidance, there is little evidence that BLM is
fulfiUing these obligations. Specifically, BLIvi failed to: 1) conduct surveys and/ot
inventories necessary to determine the distibution and abundairce of Sensitive Species;
2) failedto assess the reasons for the ourrent status of Sersitive Species; 3) failed to I
evaluate the potential impacts of leasing and subsequent oil an,{ gas activitie.c on , 'ri
Sensitive Species; 4) develop oonservation sfrategies for Seusitive Species and ensure,
that the activitiEs in question are consistont with those strategies; 5) monitor populatiohs
and habitats of Sen^sitive $peoies; and 6) request appropriate technical assistance from all
othor gualified sources; for arry of the sensitive species at issue here. This failwe has
compromised BLM's NEPA analyses of the likely impacts of oil and gas development
authorized by tb,e leasing of the protested parcels, on greater sagdgrouse, Uinta Basin
hookless cactus, black-footed fenet white-tailed prairie dog kit fox, buffowing owt
yellow-billed cuckoo, femrginous hawko bald eagle, roundtail chub, bluehead suckes,
tazorback sucker, flannelmouth sucker, Colorado pikerninnow, Maguire daisy, Last
Chapce Townsendi4 Winkler's pincushion oactus, Despain piacrr,chion cactrx (San
Ra-4el cactus), Wright fish}ooklactus, and other qpecial gtartts species.

a. BLM failed to adequatcly consider sensitive specles in its
IYEPA documents to which the lersing is tiered

I BLM lvfanual g L622.1refers to "Fish and Wildlife HTbitat Management" and
contains specifi,c language tequiring the BLM in the RMP proc?ss to,,amoni oth,er things:

Identify priority speci.es and. habitats . . . . :
tE]stabiish objectives for habitat maintenance, improvement, and :

expansion for priority species and babitats. Express objectives in ,,
measurable terms that can be evaluated through monitoting, , l
IdentiS pnodty areas for HMPs [Habitat Management Flans] . . .
Establish prionty habitat monitoring obiectiyes . . .
Determine affrmative copsenntion measures to improve habitat
oonditions and resolve conflisls for listed, proposed, and candidate
species,

BLM Manual 5 1.622.11(AXt) - (AX3). The RMPs and other NEPA documents to
whio,h thi-s leasing is tierod do not meet the.se obligations, aud BLM did not take
apprppriate steps to remedy these fqilings before initiating this lease saLe.

, As a,resull oil and gas development authorized by the leasing of the protested
parcels will contibute to the need to list thegreater sage-gtouse, white-cailed prairie dog,
kit fo& burrowing owl" yellowbilled cuckoo, fermginous haw( bald eagle, roundtail'
chub, bluehead sucker, razorback sucker, flannebilouth $rcker, polorado pikeminnow,
Idaguire daisy, Last Chance Townsendiao Winkler's pincushioolrhtoriDeqpain_-J '

pincushion cactus (Sal Rafael.cactus), Wright fisbhook cacfirs, and othet spocial. statusij
- - - - : ^ - l  i l l , , l

4. BLM has failed to ndequateh consider A'QHC nouinatio4!

i )
2)

3)
4)
5)

sPecles.
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This protest includes areas that have been nominated as Areas of Critioal
Hnvironmental Concem (':ACEC*), CNE nominated severat areas that may be included
in this lease sale as ACECs to protect white-tailed prairie dog habitat. Protested parcels
that contain white-tailed prairie dog habitatmay be within areas that CNE nominated as
ACECs. These areas were nominated as ACECs because of their relevanco and
importance as key habitat for white+ailed prairie dog, black-footed fenet and other :
species associated.with white-tailed prairie-dogs, and because of their value as recovoTy,
habitat for this species. We hereby incorporate by reference CNE's white-tailed prairie
dog ACEC nominations and all the references they oontain. FLPI.\4A and the BLM i,
Manual are clear that Fiold Managers are required to determine whether nominated areas
m.eot the relevance arrd significance critEria for ACEC designation and then decide
whether interim managemcnt is necessary. The BLM did not respond to all of our ACEC
nominations, ar.d has not considered the impacts of oil and gas leasing and development
on the resoruces for which these ACECs would be designated, We incorporate all of our
com.ments on and ptotests ofthe relevant Resource Management Plans by reference. By
not protecting this habitat, the BLM is contibuting to the need to .list the white-tailed
prairie dog, blark-footed fenet and other species associated with white-tailed prairie
dogs, and is in violation of the BLM Manual.

NEPA regulations require that, while BLM is in the prccess of an EIS. such m
during rovisiorr. or amendment of a RMP, the agency must not take any action concerning
a proposal that would "[l]imit the ohoioe of reasonable alternatives." 40 C.F.R. $ 1506.t.
$ee qlso 40 C.F.R. S 1502.2(0 (while preparing environmental impact statements, federal
agencies "shall not commit resources prejudioing selection of altemati.yes before making
a final decision'). BLM has historj.cally irrterpreted this NEPAlrogulalion to reguirc that
proposed actions that could prejudice sel.ection of any alternativbs under conpideration,;
"should be posponed or denied" in order to comply with 40 C.4.R. $ 1506.I, and the ;1 .
Land Use Planning Handbook previously oontained this direction. Artother section of , ,
this sarne regulation directs that while gLIvI is preparing a required EIS "and the r
[proposed] action is not oovered by an existing program staternentro'then BLM must ngt
take any actions that may "prejudice the ultimatc decision on the program." 40 C.F.R. $
1506.1(c). The regulation continues that "fi]nterim action prejudices the ultimate decision
ontheprogramwhenittendstodeterminesubsequentdevelopment@iLa@,',
/d (emphatis added).

I

Granting valid and existing rights in these paroels lrefore ACEC designation is fully
considered and management prescriptions af,e dcveloped could both adversely impact the
enviionnrent and limit the choice of reasonable alternatives frrr tho management of these
afeasi. These parcels should be withdrawn until the nominated ACECs are evaluated and
management prescriptions are developed. ACECs may be nominatod even whenplan
revislon is not in. progress, and a preliminary evaluation should take plece after receiving
suchra nomination. The District Manager may determine that either a plan amendment or
temporary mmagement is required.
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: If an area is identified for consideration as ar ACEC aad a planning effort
. it not underway or irnminen! the District Managa or Area Manag"r mu.t
, rtake a preiiminary evaluation on a timely basis to deteunine ifthe

must initiate eflher aplan gmendment to firther evaluate the potential
i ACEC or provlde temporary management until an evaluation is oompleted
i fhto,tgh tesotuce matagementplanrring, Temporary managem.eut includes

tbose reasonable measures necessary to protec"t human Iife and safety or
: significant resource values from degr,adation until the arga is firtly i

evaluated tbrough the resource management planning process. BLM
Manual 1613.21.8 (emphasis added). 

li

The public has an opportunity to submit nominations or rscorrumendations
for aroas to be considered for ACEC designation. Such recomnreadatiobs
are actively solicited at the begiuning of a pianning effort However,
nominations may be made atany time aud mustreceive apreliminary
evaluation to deterrrine if they meet the relevauce and importanoe criteria,
and, therefore, walrant fi:rther oonsideration in the planning
process. .,.BLM Manual 1613.41 (emphasis added).

: Thg presence of oil and gas Ieases shoul,d have no bearing on whether an area
mpeb the ogiteriafor ACEC designation, but may prejudice the devolopment of ACEC
mani'gemeirt prescriptionq. BLM Mauual 1613.22.hstatEs:

:

Idenrifr Facto-qq Whioh Influence Maneement Prescrip{ons. ...These
factors are important to tbp devolopment of management presoriptions for

: potential ACEC's. Factots to consider include, burt are not iimited to, the
following:'... i
8, Relationsip to existing rights. What is tho stahis of existing mining ,
claims or pre-FLPlv{A leases? How will existing rights affect l
management of the resoulce orhazard'l I 

i 
;i;

CIIE snongly believes that temporary management is required'ro prurert, tftt I
values of these areas €B potential ACECs. Instead of approviag loasing of key wildlife'r
habitat -- and opeaing the floodgates for a wave of new APDs on theso se,lrsitive lands,
the BLM should focus on evaluating our ACEC aonainations in a tinrely fashion and
managin€ e;ploration and developm,ent under existing leases,

It simply makes no sense for the BLM to waste its oppornrnity to designate
ACECs that could help conservo white-tailed prairi.e dogs, black-footed fenets and other
specpt stahls species. Not only is this poorjudgmon! it is also a violation ofNEPA
FLPI\ifAo aqd the BLM Manual.

r BLM presently ha"s the opportunity to plan for rational, environurentally sound
dwelopment of energy resources in the oominated ACECs while protepting othet uses of
these landsr-as required by law. Allowing laasing @t to ACF,C evaluation arrd RMP
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revision will sacrifice this opporftnity - without taking a hard look at the consequences.
BLM and tho public will have lost the chance to prevent thehaphazard, poorly planned
development that has characterized other federal lands in the Rookr.eg. As an inefievable
commitment of resoruceso leasing will severely Iimit the rangc ofmanagement
proscriptions.

I

i Our protest of the Vernat Resource Management Plan was upheld on the grounds
that BLM violated FLPMA and the BLM manual by failing to consider our ACEC
nominations, BLM has stated that it wrll address our ACEC nominations in the next
RMP revision. process. However, in the meantime, BLM must not is$ue l.eas€s within
these nominated ACECs, as this will limit the range of alternatives that can be considered
for tlrese areas in the next RMP revision. 

i ,

C. EndilrEered Soecies Act

l. c-onsqlt-rtion 

; 

'j.
l i :

Before the BLM makes any "irreversible or inetrievabl,e commitnrent of ,l
resources" that may have an impact on a listed species, ESA $ 7 requires it to comply
with consultation requi.rements. BLM is required to prepare a triological assessment (BA)
to determine whether the listed species is "likely to be affected" by the proposed action,
l5 U.S.C. $ 1536(c)(1); 50 C.F.R. S 402.12. If tho species will be affected, then BLM
mus( engags in formal consultation with FWS to determine whether the activity "is likoly
to jeopardizethe continued existence of' the species or "result in the destruction or
adverse m.odification of its critical habitat. 16 U.S.C. $ 1535(aX2); 50 C.F.R- $ 402.14;
fiee 4lso 50 C.F.R. $402.02 (defining'Jeopardy" as lessening the likelihood of survival
and fecovory of a spocies). At the oonclusion of cortsultation, the FWS must prepare a
"biological opinion" (BO) to evaluate tho potential cffects ofthe proposed aotion on the
species or its critical habitat. If thc Seruice concludes that the action nill have a negative
Effest, it must suggest ooreasonably and prudent alternatives" (RFAs) that will not cause
jeopardy. Otherwisc, the Service issues a "no jeopardy" opiniorr. l6 U.S.C. $ 1535(bX4).

'  . 4  t .  
-  

:

Tlre Tenth Circuit stated that "deqpite its namen consultation is rpore than a mereI  l l L  . .  v l a r r r  v . r v q . !  v  r r e  r ^ * s . v t  
i

procedwal requiremeng as itallows FWS to impose substantivejconshaints on. the olhsr,
l!.n.y'* action if necessary to limit the impaot upon an endangdred species." N.M. ex rel.
Richardsonv. BLM,565 F-3d 683 (10th Cir, 2009). : l l i , ;

, t l
i t i

The consultation process is triggered by the action of leasing bgcause it is likely to '

have an affect on th,e bald eagle, black-footed ferret, and Uinta Basin hookloss cactus. .9-ee r
Conner v- Burford, S4S F.2d 1441, 1452 (198S).lnConnor. the BLM could not issue oil
and gas leases until the FWS analyzed consequoaces of all stages of the leasing plan in
the Biological Opinion ("BriOp"). Id, at 1455, ESA's oonsultation requirement is not met
by "incremc,lrtal steps" and by mcre notlfication of the potential Pressnce of endangered
species, Id. at1452-58. Conhary to the BtM position that relies uponltyo. Outdoor
Cou4.cil v. .Bosworth, the Tehth Circuit stated that the critical stage for environrnental.
analysis is tho leasing stage, not the APD stage. Pennqco Energt v. U'S. Dep't of the
Intelfor,3?7 F.3d t 160 (l0th Cir. 2004). I

i ,

I

. i i ' l
,  i l I
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Under the ESA, the Blivf mu$ consult with FWS before offering parcels for lease ;i'
becalse several species listed under the Ac't, includiag but not limited to tho bald eagie.
blaok'footed fene! and Uinta Basin hookless oacfus rnay be jeopardized by oil and ias
development,avthoized tbrough ieasiag of the protested. parcels.

fite FWS issued Biological Opinions for the recerntly released Resource
$atrag:T:ot PI1u to which the leasing ofthe majority of the protested parcels is tiered.
These BO's conclude that oil and gas development authorizea under the llesorrrce
Management Plans will not jeopardiee speoies tisted under the Endangered Species Act.
However, this conclusion is arbinary and caprioious. The BOs do notprovidc an
adequate analysis of the indirect aud cumulative inrpacts of oil and gas leasing on the
sur ,riival and recovely of listed species, in,cluding blaok-footed fe,lret, South,western
willow flyoatcher, yeltow-billed cuckoo, Mexican spotted. owl, clay ieed-mustaril, Uintah
Basin hookless oactus, Wilkler's pincwhion oaotrs, Wright fisbhook cactus, Despain
pincushion cactus, shnrbby reed-mustard, and the four endangered Colorado River fish
speoies. Such an analysis must inciude the cumulative impacts of oil and gas ,
development that ooor.us not only onparceis oooupied by listed,species, but also on ,i .
a{iacent parcels. In addition the BOs do not include an adequate analysis of the likelyi
effectiveness of mitigation measutes applied through lease stipulations aud lease notices,'
at mitigating impacts such jppardy to the srrtdval or recovery of these spooies is il 

'
avoided. In addition, the BO's l"tg"ly rely on lease stipulations and notices that were ,,
developed as part of earlier conzultation processes done at a time when the roasonable'
foreseeable oil and gas developrneut in the regiou was expected to be much lowero and
there was less information suggesting that oil and gas development might jeopardize
listed speoies. The BO's did not adequately update the lease.notices and stipr:lations in
response to new oirorrmgtEnoes and new information.

I

, Finally, in addition to the programmatic consultation provided by tha BOs, the
BLM aud FV/S must oonduot site-qpecific consultation at the leasing stage that oonsiders
not o:tly direct irnpacts to species on lease parcols, but also indirect and cr:mulative
impaots to iisted species aud their habitat both on Iease parcels and on adjacent lands.
The BLM and FWS must oonsider not only irnpacts to survival of tha qpecies, but also
impacts to ,recovery. The BLIvI and FWS have failed to meet these requirements under
the $,SA with respect to black-footed ferret, Southwestem wrlop flycatcher, yellow-
billed cuckoo, Mexican spotted owl, olay reed-mustard, Uintah Basiu hooklqss oacfiis,:
Winklero s pincushion cacJus,'Wright fi strb.ook cactuso Despaia pincushion cacfijrs,
shrubby reed-mustard, and the fotu endaugered Colorado River fish spscies. 

r
2. Duty to Couservq and Duty to Engage in Recovery Pl"uning

l l

j

t l

l i

In addition to consultation requirements, federal agencies are bound by two
affirmative obligations under the ESA. Seetion 7(aX1) states that federal agencies shail
"seek to con$erve flisteal species aud shall utilize their authorities in fiirtheranoc of the
purposesof [the]Act." 16U.S.C. $ 1536(aX1).Anumborofcourtshaveheldthatthe
dufy to conserve imposes au indepe,ndont duty upon €encies to give the coruerrntion of
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alistedspeoiestoppriority'Carson.TtuclceeWaterCon|en.Dipt,v,Watt,549F'Supp'
7A4(D,Nev. l9E2) citWTTAv. Hil l"437 U.S, 153, 184(1978);Bensmanv. US Forgrt i , i
Sert.,984F. Supp. 1242,1246@. Mont. 1997). TheEsAalsostatesthattheSecretarji' i i l
"shall develop and implement plans for the oonservation and survival [of listed species!
unlesshcfindsthatsuchaplanwillnotptornotetheoonservationofthespeoies.' ' l6i
u.s.c$1533(D(r) .  , ,

D. BLM Manual 6840 is Inconsistent with the ESA rnd with its Own
Objective

The 2008 revisions to BLM manual 6840 on special status species are inoonsistent
with, the rnandate of the Endangered Specics Act. Tho ESA states that agencies slnll (l)
utilizc thoir authorities in furlherance of th.e Act; (2) oary out programs for the
conser,vation of listed speciesl and (3) insure that any action authorized, funded, or
carried out by such agency is not likely to jeopardie.e the continued existence o{ or rcsult
in the dostruction or adverse modifioation of habitat of any listed species. ESA $$ z(c)(l),
$ Z(a)(1)-(2). The nondiseetionary nature of these duties is evidenccd by the use of the
word "shall" in all threE cases. As a rosult of the 2008 revisions, the manual purports to
give,the BLM discretion in performing duties where it doss not exist under the ESA. For:
Jxarxple, the manual allgwJthe BLM to dispose of lands providing habitat for listod i
species, including critical habitat under certain circumstances. Disposal of critical habitst
could result in a violation of ESA $ 7(aX2), which requires agencies to insurg that acticins ,
willnotresu1tindestructionoradversemodificationofcritical[ia}itatoflistedspeciei|

Inaddition,portionsorinsrevisodmanualareincousistentwiththestated]
objectivc of the special stafi$ species policy. The weakening ollprotections fur various
categorics of spocios could result in an increased likelihood that such. species will need to
be listed in the future. This is in direct oonfliot with one of the stated policy objcctives
which is to "initiate proactive conseryation mea$ures that reduce or eliminate thrpats to
Bureau sensitive specie.s to minimize the likelihood of and need for listing of these species
under the ESA." BLM Manual6840.02(B). For example, the 2008 revisions remove state-
listod species from coveragE under the policy. Instead, the manual directs State Directors to
appty nanow criteria in desigrrating sensitive species. This change could result in. a number
of state-tistcd specics being removed from coverage under tho policy and increasing the
Iikelihood of future listing. Such a rcsult would be contrary to the policy objectivo of the
special status species policy. :

, 
D. ,ELJVI,EIIs !L? I)iscretiou to Not Lease 

i , ,
Under the statutory and regulatory provisions authorizing this lease sale, the BL,,\,{ .

has full discretion over whether or not to offer these leaso parcelp for sgle. Ths Mineral j ;
Leasing Act of l92O ("MLA") provides that "[a]ll lands subject !o disposition under thf! i
chapterwhichareknownorbelievedtocontainoilandgasdepositsmaybeleaseduyse
Secretary." 30 U.S.C. $ 226(a) Q009) (emphasis added). The Supreme Court has :
concluded ttrat this "left the Secretary disoretion to refi,rse to issde any leasc at all on a
given bact." LIdalt v. Tallman, 380 U.S. |,4 (1.965)i see also Wyo. Ex rel, Sul.livan v.
Lujan,969F.2d 872 (lOth Cv.1992);McDonaldv. Clark,77t'F.2d460,463 (10thcir.
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1985)(.,WhiIethe[MineraiLeasingAct]givestheSecretarytheaut}rorityto1ease
govemment lands under oil and gas ieases, this power is discrdtionary rath,e,r than ii, I
mandabry y."); Burglin v. Morton, 52? F .2d 4S6,4EB (gth Cir,. f SZd). 

ii i ;
Submifiiag'a leasing application vests ao rights to the applicant or potentiatl ii , I i

bidders. The BLIvI retains the auttrority not to leasel'(J!g filinb of .o upptioation which , r
has been accepted does not give any right to lease, or generate alegalhierest which ' 

,
reduces or resfrists the dissrotion vested in the secretary whe(her oi not to issue leases for
the lands involved." Duesingv. (IdaII,3sO F.2d T4g,7so-sl (D.c. cir. 1965), ceft. den.
113 9: !r 9 12 (1966); se e alio B ob MmshaT Alliance v. Hodei, 852 Fi.zd tni, n30 (%h
Cir. 1988); Pease v, Udall,332F.2d 62,6i (ftb cir. 1964): Geosearch v. An*w, sog n.
Supp. 839, 842@.C, Wyo. 198i).

I l, The argrrments set forth in dEtail above deoronsfrate that exercise ofthe disqetion
not b lggse the protested parcels, is appropriate and n€sessaf,y. W'ithdrawing the
protestedparoelsfromthelea"sesalerrntiiBLMhasmetitslegaIobIigationstoconduct
an ddequatq NEPA analysis is a proper exercise of BLIvI's discietion under the MLA.
The BLM bas no legal obligatiou to lease the disputed parcels and is required to
witldraw them untilthe agencies have comptied wirh tfre applipble l# 

, 
,

l ; , ,

l lrv. coNclusroN & \EenEsT FoR RELrEr' i ,., iif li i
Ct'ilE therefore requests that the BtM withdraw the protestgd pargels f,om tbe ' 

, 
'

November Sale. :

Sincerely,

Ivlegan Mpeiler
staff Biologist
Cqrter for Native Ecosyste,ms
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Protested
Parcel: Sale

Rare and lmperlled Species,and,/or Areas
of High Conservatlon Value in Protested

uTl 109-002
i

!

urr r09-003
I

uTt 109-oo4

uTr 109-005

I

;
lnr 109006

001
001
001
001
001
001
o0z
002
002
o0z
oa2
002
003
o03
o03
004
004
004
004
oo4
004
005
00s
005
005
005
005
005
0os
005
005
006
006
006
006
oo6
006
006

4944 Price F
4944 Price Field Office
4944 Price Field Office
4944 Price Field Office
4944 Price Field Office
4944 Price Field Offrce
4945 Price Field Offce
4945 Price Field Office
4945 Price Field Office
4945 Price Field Office
4945 Price Field Offtce
4945 Price Field Office
4946 Price Field Office
4946 Price Field Office
4946 Price Field Office

#### Price Field Offrce
### Price Field Offrce
ffi## Price Field Offrce
#M Price Field Office
tt### Price Field Office
ffi Price Fiefd Office

0 Price Field Office
0 Price Field Office
0 Price Field Office
0 Price Field Office
0 Price rieH Ottrce
0 Price Fiefd Office
0 Price Field Office
0 Price Field Offrce
O Price Field Office
0 Price Field Office
0 Price Field Offrce
0 Price Field Office
0 Price Field Offrce
0 Price Field Office
O Price Field Office
0 Price Field Office
0 Price Fiefd Office

Maguire Daisy
Last Chance Townsendia
Winkler's Pincushion Cactus
Despain Pincushion Cactus
Wright Fishhook Cactus
Ferruginous Hawk
Last Chance Townsendia
Wright Fishhook Cactus
Maguire Daisy
Winkler's Pincushion Cactus
Ferruginous Hawk
Despain Pincushion Cactus
Last Chance Townsendia
Wright Fishhook Cactus
Maguire Daisy l
Bald Eagte
Ferruginous Hawk i ,l
Roundtaif Chub
Bluehead Sucker
white-tailed Prairie-dog
Yellow-billed Cuckoo
Kit Fox
Ferruginous Hawk
RoundtailChub
Black-footed Ferret
Despain Pirtcushion Cactus
White-tailed Prairie-dog
Burrowing Owl
Bald Eagle
Flannelmouth Sucker :
Bluehead Sucker :
Roundtail Chub
Flannelmouth Sucker
Bluehead Sucker
Black-footed Fenet 1
Despain Pincushion Cactus ,
Kit Fox ;
Fenuginous Hawk 

i ,:



un 109'014

UTl109-O16

016
:  016

rnl109-02i 0?.4
r ia24

i oz4
i '  02+
, o24

url109.025 025
i  , .  0?5

urt109.027 027' 
027

0 Price Field Offrce
0 Price Field Office
0 Price Field Offrce
0 Price Field Offrce
0 Price Field Office
0 Price Field Office
0 Price Field Offrce
0 Price Field Offce
0 Price Field Office
0 Price Field Office
0 Price Field Office
0 Price Field Office
0 Price Field Office
0 Price Field Office
0 Price Field Office
0 Price Field Offrce
0 Price Field Office
0 Price Field Office
0 Price Field Offrce
0 Price Field Oftrce
0 Price F eld Office
0 Price Field Offrce
0 Price Field Office
0 Price Field Office
0 Price Field Office
0 Price Field Office
0 Price Field Office
0 Price Field Office
0 Price Field Offrce
0 Price Field Office
0 Price Field Offrce
0 Price Field Offlce
0 Price Field Office

4948 Price Field Office
4948 Price Field Offrce

0 Price Field Ofhce
0 Price Field Office
0 Price Field Office
0 Price Field Office
0 Price Field Office
0 Price Field Office
0 Price Field Offrce
0 Price Field Office
0 Price Field Office
0 Price Field Office

25 Vernal Field Offrce
25 Vernal Field Office

4956 Vernal Field Office
4966 Vernal Field Office

white-tailedPrairie-dog .
Bunowing Or,ril
Bald Eagle
RoundtailChub
Flannelmouth Sucker
Bluehead Sucker I
Despain Pincushion Cactus
RoundtailChub i
Flannelmouth Sucker: i,;
Bluehead Sucker i
Black-footed Fenet
Despain Pincushion Cactus
RoundtailChub
Flanhelmouth Sucker
Bluehead Sucker
Black-footed Ferret
Roundtail Chub
Flannelmouth Sucker
Bluehead Sucker
Black-footed Fenet
Roundtail Chub
Flannelrnouth Sucker
Bluehead Sucker
Black-footed Fenet
Despain Pincushion Cpctus
Roundtail Chub I
Flannelrnouth Sucker
Bluehead Sucker
Black-footed Ferret
Roundtail Chub
Flannelmouth Sucker: '

Bluehead Sucker
Black-footed Fenet
Maguire Daisy
Last Chance Townsendia
Upper San Rafael Canyon -- ACEC
Roundtail Chub
Flannelmouth Sucker
Bluehead Sucker
Despain Pincushion Cactus
Ferruginous Hawk
White-tailed Prairie-dog
RoundtailChub'Bluehead Sucker

005
006
006
407LIT| 10$.007

:

uTlt0e.008

uTl109.009

uTl109-010

l

ufl 109-ollr

url 109-012

uTl109-Ot 3

007
o07
o07
008
008
008
008
008
009
009
009
009
010
010
010
olo
011
0 ' l l
01?
01  1
01r1
al,z
012
012
012
013
013
013
013
0r4
014
016
016
016

i r i l
l , i

i l

Despairr Pincushion Cactus
Greater Sage-grouse Crucial Brooding Use Areas
Fem;ginous Hawk ,
Ggreater Sage-grou'bd Crucial Broodring Use Areas
Bluehead Sucker : t ir , ;

: i ; r . ,
j  ' l  i i l i l " i '  l
'  i i ' " l  l

1 r
iil

l l , l

i. I



uTlt09-029 029

i
i
l : .
t ' !
j
i i
I

I

:
i

l i
oi27
o17
027
A2z
01e

4966 Vernal Field Offce
4966 Vernal Field Offrce
4966 Vernal Field Office
4956 Vernal Field Offrce
5003 Moab Field Office
5003 Moab Field Office
5003 Moab Field Offrce
5003 Moab Field Office
5003 Moab Field Office
5003 Moab Field Office

Razorback Sucker
RoundtailChub
Uinta Basin Hookless Cactus
Colorado Pikeminnow
Prairie Dog Habitat :
Prairie Dog Habitat
Kit Fox
Fem.rginous Hawk

. lWhite-tailed Prairie-dog

o2g
029
029
029 Burrowing Owl
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