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CpNrpR ron Nnnvp Ecosvsrnrus

1536 Wynkoop, Suitc 303
Denver, Colorado 80202

303.546.A214
cne@nativeecoslrterns. org
wwlv' . n ati veecos ystoms. otg

Selma Sierra
Bureau of Land Management
Utatr State Offrce
PO Box 45155
Salt Lake City, Utah 84145

March 9,2409
BY FAX

Re: Protest of the Bureru of l.and Manegernentts Notice of Competitive Oil and
Gas Lease Sale of Parcels with High Conservation Value

Dear Dircctor Sierra:

I. Protested Parcels

In accordance with 43 C.F.R. $$ 4.450:2; 3120.1.-3, Center for Native Ecosystems
('CNE ) protests the Maroh Z4tn,2OO9 salo of the followingparcels:



ur0309-002
uT0309-003
IJT0309-004
uT030e-005
tJT0309-006
uT0309-008
ur0309-009
rJr0309-039
uT0309-040
uT0309-04r
vr0349-042
uT0309-043.
uT0309-044
uT0309-045
uT0309-046
uT0309-051
I-rT0309-052
uT0309-053
uT0309-054
uTo309-055
uT0309-056
I-n:o309-057
uT0309-058
uT0309-059
uT0309-060
uT0309-061 

'

uT0309-062
ur0309-063
uT0309-065
ur0309-066
uT0309-067
uT0309-068
uT0309-070
ur0309-077
uT0309-078
LrT0309-079
IJT0309-080
uT0309-081
uT0309-082
uT0309-083
ur0309-084
uT0309-087
ur0309-088
uT0309-089
ur0309-091
urO309-092



ur0309-093
uT0309-094
ur0309-l l2
uT0309-120
ur0309-r2l
ur0309-1.23
uT0309-124
Lrr0309-1 26
uT0309-129
ur0309-130
uT0309-132
uT0309-134
uT0309-137
uT0309-139
ur0309-140
ur0309-141
LrI0309-142
uT0309-143
rJT030t-i45
1J"f0309-145
uT0309-1s2
uT0309-153
uT0309-ls4
uT0309-155
uT0309-156
uT0309-157
ut0309-1s8
LrT0309-159
ur0309-160
uT0309-161
uT0309-163
rlr0309-165
ur0309-166
IJT0309-167
uT0309-168
uT0309-169
ur0309-170
uT0309-171
{Jr0309-174
uT0309-t7s
uT0309-176
uT0309-177
uT0309-180
ur0309-t81
ur0309-182
uT0309-183



ur0309-184
uT0309-1e1
ur0309-195' ur0309-196
uT0309-i98
ur0309-178A.
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II. Affected Resources

Oil and gas exploratjon and dcvelopment authoriz,ed through the proposed loasing of the

prot;sij p.rrul. i. likely to have significant legatiyg impacts on Amencan white

pclican" batd eaglc, big-ftee+aitcd bat, trlack-footed ferret, bluohead suckcr, bobolink' 
'

burto*ing owl,-BonnJviilc cutthr,oat trout, Colorado pikeminnow, Colorado River

cutthroat trout, Despain pincushion cactus, femrginous hawk, flannelmouth sucker',

gleater sage-grouse, Gunnison sage-grousc, Gunnisorr's prairie-dog, humpbaok chub, kit

Fox, Lewil's ioodpockcr, long-bil led curlew, Maguirc daisy, notthcrn goshawk, Ottcr

CrEek pyr& pygni rabbii, razirback sucker, roundtail chrib, Southom leathorside'chub,

Southwestern willow flycatcher, spotted bat, Townsend's big'eared bat, Utah physa, Utah

prairic-dog. Westem toad, white-tailcd praine-dog, ycllow-billed cuckoo and other

ip*iuf etaius speci.es. Ploasc sce Exhibit 1 for alist of special status species that will b9

nLgatively impacted as a result of the proposed leasing of the protested paroels. Exhibit I

lisis thE species that ara likely to occur *ithin thc protested parc_els,-accor,ding to GIS data

from BLM, Utah Division of WitCtif. Resourcesn Utah Natural Heritage program and

other sources. In many cases the protested parcels contatn key h{itat for these.specics'

and there are onc or more known occurences of the species within the protested paroel.

In some cascs, the specios'no longor occufs within the pmtcsted parcel, but the parcel

cintains habitat which may be irnportant to the recovefy of the specios. CNE will

pro"ii" aAaitional inforrnition onthe records of ocourronce of each. specios within each

protestcd parcel (e.g. thc date the species was last obsorved in the parcel elc'), and on thc

iype an{ inrportanoi of habitatwiffi theprotestcd parcels upon-reque;!' The protested

p6r.fr contain significant Erreage of grcater sage-grousc cruoial brooding use areas and

cruoial wintot use areas. The prJtestJ parcels ilso contain signifioant acre199 9f
Gunnison sage-gfouse cruoiat'brooaing uso areas and winter us€ areas. UtahDivision of

Wildlife Resources dcfines crucial value habitat as "...habitat on whichthe local

p;;il"; of a wilcilife species depgndg for survival becatse there arc no alternative

["g;. 
"fi"Uitats 

availablo. Cmciat valued. habitat is ess€drtial to the life history

reqiireme,nts of a wildlife species. Dcgradation or unavailability qf try:iA habitat will

t".a to ,ignifr."ot d""lines in carrying capacity qd{or l"tPutt 
of wildlife spocics in

qucstion.; Oil and gas development authorized by thc leasing of tha protested parcelsin

ttr:ese cnrcial value liabitats wiil result in significant impacts to greater sage-grousc and,

Gunnison sage-grouse populations. kr adtlition, oil andgas exploralion-and development

,"tfr*ir.a t*tigtt the proposed leasing of the protestcd paroels is also likely to have

significant impalts on lands 9f high coiservation value and the raro and imperiled spccies

arid ottre,r unique rosorrrses thcy support. Lands ofhigh conservation value that may be

significantly impacted by the propoiea lcasing includo afgas that CNE has nominated as

*friru-t.1ud pr"iri. aogAru* ofbriticat Environmental Concetn. Parcels that are listed

in Exhibit I as containlng white-tailod prairie dog habitat in may be within areas that

CNE nominated as white-4ailed prairie dog Areas of Critical Environmenrtai Concern as

p;;i;hr.iMp revision p*cuss. kr addition the proposed teasing will impact the

iliaat" San Rafael Carryon Area of Critigal Envitonmental Conccrn'

The isgues raised in the statement o.f rcasons aPply to thcse species and areas of

high conservation value.

,i.



' IIf. Protesting Pnrties

Center for Native Ecosystems has a well-established history of participation in

Bureau of Land ru*oJumunt (l.BLM^) planning and management activities, includirrg

participation in Ututt n-ifuf oil'at O gas iiasing dccisions and the planning processes for

ihc various utah BtM Field offic.i. c.Ne'J*ission is to use thc best available scionce

io porti"ip"t" in pofi.v 
""[.C**istrativo 

prooessos,legal actiong, and public outreach

and education to protect and restore nativeplants and anirnals in the Greater southern

Rockios.
CNE's members visit, rocreato on, and use turds on or neaf the parcels ptoposed

for lcasing. Tho staffand mcmbers of cNE enjoy.various activities on or near land

proposed-for leasing including viewing and studying lare 
and imperiled wildlife and

native ccosystems, tifing, cariping, taking photographs, 1nd expaencing solitude'

CT.[E,s staff and memberlplan io return to the subject lands in the future to engage in

these activities, and to observe and monitor rare and impetilod specieS and.native

ecosystsrns. We are collectivcly com"mittod to ensuring that federal agencies properrly

-"ni.gu rare and imperilecf ,p""i", and native ecosystdrs. Membsrs and professional ' l

staff #CNE are conducting research and advooaoy to protcct the populatiory *.td habitat

of,nre and imperiled species discussed herein. cNE's members and staff value the

importar:rt rolithat areas of high conservatiOn value, should play in safeguarding rare

;n*;; 
"oa 

.om*unities and 6th.r unique resources on pubtic land- Our merlbers'

intercsts inrare and imperiled species and ecosystems on BLM lands will be advorsoly

J[;ird iitftr r"f. of these parcels proceeds as proposed. Ojl and gas leasing and

,ub.uqu"nt mineral developmernt on tha ptgtttt{parcolso.if approved without adequate

*"1;]r*"ntal analysis *ni tltp*priate safeguardi to_minimize negative impacts, is

ril."ry to rcsult in significant, unnecessary anl u1{ue harm to rare and imperiled species,

"ia 
iutiu. ecosyst#s. The proposod leasing of the Prolcsted parcels will harm qur

members, interests in the 
"ontinued 

use of th-os. ptiUilc lands and thc rare and imperilg{

species they support. Thsefore protestors havc Ggally recognizable interests that will be

affccted and impacted by the propgged action'
Meganfvlueller,'CN!G *riff tiofogist,_like all othet CNE enrplovoes, is

authorized to file this protest orr behalf of CNE'

ry. Shtement of Reasons :

For the rcasons Set forth below, the Buroau of Land Managernent should ,
*itrrorawaliortr'.|'ot.'t'aparce|spendingcomp|etionofanadequateNational
Environmental potii' ect f'NEPA')analyJis of tirg environmorntal impacts 9f thc

;il;ilG;;. 
gLNI should withdraw from the'sate all protested parcels bacause thorc

is oredible evidence of resourcc conflicts and potcntiatty significant enviTonmgntal

irnpacts which haue not bcen properl y analW&. Oil andgas dwelopment authonzedby

the leasing of the protesteapar.eis is-likelyto have significant impacts q1 s-eyeral special

,tutr, ,puli"r, inciuding Amcrican white pelican, bdd eagle, biglftee-tailed bat, black'

fuoted fu,r*t, bluehead-suckq, bobolink, buqowing owl, Bonncville cutthroat Eout'

Colorado pikeminnow, Colorado River cutthroat trout, Despain pincushion cactus,



:
I

femrginous hawk, flannelmouth suckor, groziter stge-ry9use, Gunnison sego-glouse' '

Gu*]ron'. prairie-dog, humpback chub,-tcit fox, Lowis'S woodpeoker,,long-billed . i i
o-"ir*, nnugrri. a"ir;""t*i*t goshawk, Otter Creek pyrg, pygmy rabblt tazorback i

sucker, rouridtail.h;b, Southornicathafside chub, Southwastem willow flycatcher.

spotted bat, Towrrsend"s big-earcd bat,_lJtahphysa, U-tab prairie'dog Westem toad, l

oit jtu+.it.a prairie-dog, 
".IO 

yellow+illed ouckoo. CNE and othets have protested the

Moab, Price, Vemal. aild Monticello proposed Rcsouce Managenront Plals and Final

Environmental Impact Statements. These Resourcc Managemc,lrt Plans do not constitute

adequate considetation of a range of a'lternatives for management ofhabitat for speoial

.irti. ,p..iei, nominatea Aredof Critical Environmental Conoern and other sensi'tive

re$outccs, nor do thcy oontain an adequate analysis of fhe potential impacts of oil and gas

exploration and deveiopmcnt over thincxt I5-i0 yorus, on all of the aforemontioned rare

and imperilcd speoies. The BLM's conclusiorrs in their resolution of Qur protests.are

.rUtroy and capricious. Wo horcby incorporate our prctests of theso RMPs by referorce'

Lr-;eitil, rrtu niomeld Final Resource Managemant Plan does not constitute adcquate

consiAcration of a r{rnge of altematives for managqnent of habitat for special status

rpr.i"r, no*i*tra Areas of Critical Environmental Concern and other sensitive

,i.ourur, nor does this plan contain an adequate analysis of the potential impacts o'f oil

.od gas exploration and dsvelopment over the next 15'20 yearsr on al! of ttre

aforementioned rare and imperiied species. We also incorporate by reference-all of thc

information contained within any prwious protests of Utah BLM oil and gas leasc sales,

;r 
"d;;h 

to the lnterior Board of Lana Appeals, that are rclevant to the protestEd i ,
parcels.

The BLM should withdraw the protested parccls pending cornpletion of an

adequate NEpA analysis of the irnpacti of the proposed lgasing on special status species,

norninated ACECs, and other sotrsitive resources. In addition. th9 BLM should suspc-nd

tt 
" 

p*turtcd leasss until it has met its obligations undet the Adminishativo Procedure

nct, Endangered Spccies Act, arrd thc Federal Land and Policy Managcment Act, and

until it 5as mot its obligations outlined in tho BLM Manual with rospeot to special statrrs

species,

,4,. Nationel Environmental Policy Act

tlre Prouosed Leesiltq

NEpA requires agc,lrcies to take A "hard look" at tho onvironmental effects of

maior fede,ral actions. the National Environmsntal PolicyAct, 42 U.S.C. $ 4332(C)

tZ6Oel;t XbWe v. Siera C1ub,4271J.5.390,410 n.ZI (1976).Th1-SuplEme Court stated

ttrat..iigpAioes rrot mandate particular rosults, but simplyprescribes th9^nggelsary ' ,
prooes$." Rohensonv. M.ethow Va.llq Citizen"r Council,490.U'S' 332,350-51 (1989)' r
Ii'J.i.f 

"g*rim 
shall use the NEPA procoss to identify and assess the reasonable ' ,

alternatives to proposed actions that u'ilt avoid or mirriinize adverse Ef.fects of these

actions upon the quality of the hurnan environment.'n 40 C.F.R. $1500'2 (e)' Agertcieq prc

""q"itra 
io consid'er aliernativcs to a proposed 

"$o." 
a1d lust not prejudge^w}ethu it

*iil take a cortain course of action ptiot?o coqrpleting the 5EPA process' 42 U'S'C' $



4332(C),The courts have made clear that the discussion of alternatives is "the heart" of

tlreNEPA process. $ee 4O C.F.R' $1502'14'

The BLM haS not taken the requited uhat.d look" at thc potential imqlcts of the

proposed action on a**i.an white puli..n, bald cagle, big'free-tailod bat' Ull\ fuo.tod

fenot, bluehead sucker, bobolirrk, Uuno*in! owl, Binnevitle cutttrroat trout, Colorado '

pik ri.rnow, ColoradoRiver cutthroat houi Desp-ain pincushion cactus' fomrginous i

hawk, flanrrolmouth suck€r, greator sage-gfouse, b"trnison sage'gl.-o-use, Gtnnison's

priirio-dog, humpback 
"truu,-tit 

fo",I-ew'is's woodpecker,long-bil'led curlew, Magpire

daisy, northem goshawk, Otter Creek pyrg, pygrnl-iabbjt, razotback sucker, roundtail

chutr, Southu* 
-teutlr.rride 

chub, Southwostern willow flycatchc, spottodbat'

Townsend's big-eared bat, Utah physa, Utah prairie'dog, Westem toad, white-tailed

;;ti;4"g, *i vrtto*-billed cucklo. The BLM has not considered an adequate l.arLge

of alte,nratives tq minimize impacts to these spocios, including a'No Surface Occupancy'

alternati.ve, or alternatives with lease stipulations and notices that provide varylng degrees

oipiotu.tion; in'any of the documents to which the proposcd leasing is tiued'

None of the NEPA documents to which the proposod leasirrg is tiercd, take the

rcquired;'-ft"rt foot at tho potential impacts of the pioposed leasing of the protested

;il;t;: ii;iA d"es notiake a'hardiook' at the potential impacts of lhe.ProPoled
ieasing on American white pelican, bald eagle, big-free-tailedbat, black-footsd ferret,

bluehead sucketr, bobolirrk,'bunowing owl, bonneville cutthroat hout, Colorado

pif.u*i*ow, Colorado Nver cutthroat trout, Despain' pi ncushion cactus, ferruginous

hawk, flannelmouth suckor, gtreater sago-grouse, Gunrrisonsage-gfouse, Gunison's

;;ffi;;, ft*pu"rf. chutrfqt fox, Gw]s's woodpeoker, long'billed curlew, Maguire

dasy, northcrn'go.t ̂*r., otter creek pyrg, pygny rabbit, razorback sucker, roundtail

ctrub, Southern l:eatherside chub, Southw"stern willow flycatchcr, spotted bat'

Townsend's big-cared bat, utah physa, utah prairiedog, 
'western toad. whitc-tailed

prairie-dog, and yellow-billed cuckoo'

a. Sisnif!.cant Now Infqrmation

, ,None of the NEPA documerrts, to which the leasing is tiered, adcquately addross

thc significant new inforrrretion now available on the status of the American white

p.fioui, Uad eaglo, Uig-f*uu-t"ilcd bat, black-footed f.o'rret, bluehead sucker, bobolink'

iu**iog od,bonrrJvillc cutthroat trout, Colorado pikeminnow, Colorado River

"":ttrt-"t 

-o"ri"D 
e sp ain p incush i on cactu s, femrginous havrk, fl ann elmouth sucker'

greater Sago-grousr, Gunniron sag€-glou$e, Gunfuson'sprairie-dog, humpback chub' kit

il>t, i.riiri"ooap*ker, long-biltel curtcw, Maguire daisy,non-re'm gosfrawk, Otter

Creek pyg, pygmy t b,bit, raz,iOack sucker, roundt"il chub' Southem leathersidc chub'

Southwestern willow flycatcher, spot0ed bat, Townsend's !ig*it*lat ltatr 
physa' Utah

;r"tut;J;gfwu.t.* toad, wniti'tailed prairie-dog, and vollow-billEd cuckoo' An
:6;;;Jffist be alert to ncw informatiJn trrat m"v alter tho rcsults of its original

cnvirontnental analysis, and continuc to i"t" a 'hard look at the ernvironme'ntal effect of

[its] planned action, evon after 
" 

propor"t has receivod initial appmval."' Friends of th'9

)
I r  ' ',. i.,
i ,
l i

, t l , i r
'  
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clearwater v. Dombeck,222F.3d 552, 557 (9th cir. 2000), quoting Robertson v' Methctw

Valley Citizens Council,490 U.S. 332,,374 (1989)'

The BLM must supplemerrt its existing environmental analpes when new

eircurnstances 'reise[] significant new information relevanf tO enviroumental

."ir*tri.l '' Po,nhild rqTdubon Soc'y v. Babbitt,998 F-2d 705, 708-09 (9th Cir' 2000)'

An agency *shalf preparc supplgmonts to either draft ot linal snvifonmental impact

*t"tuir"nti if , . . tirere are significa*t new circumstances ot information relevant to

unuiton**tal concarns and bearing on tlre proposed."9tt9.o or its impacts"'.40 C'P'R' $

tloi.gtcXr)0i).'..iftheror,emains.majorFcderaIactio[n]'tooc9u1,and!fthen9w
information is suffrcient to show that the remainirrg action will 'affec[t] the quality of the

human environment' in a sigfrificant mannetr Or to a significant extent not already

considerctl, a supplonentatEnvironmental Impact Statoment (:'EI!').T!!! b" prepared'

Mar,sh v. oregoh" Nataral Resources council, i o9 s.ct. 1 951 , 1859 11989); see 42 u's'c'

$ 4332(2xc).

The BLM has been provided with significant new inf,ormation relevant to the

potential impacts of the proposed leasing on a rrumber- o{th-u special statrll species at

issue hcre, inoluding, bui not linrited to: bald eaglc, blaok-footed fetret, bluehead suoker,

burrowing owl, Coioraclo pikeminnorv, ColoradJRit'"r cutthroat fout, femrgipous'hawk,

flanrrelmouth sucker, gfeatsr sage-grouse, Gunnison sagc-grouse, Gunnison's prairie'dog,

trumpback chub, kit fo& pygnty-o6bit, razorback suckero roundtail chub, Utahprairie'

J.I, ,"4 wnire-Litea prritir-Aog. Center for Native Bcoslatems has provided_BlM with

ri-friitrunt ri* infot*"tion on inumber of these special status species, i1 e1h of our

priliou*prctests of BLM oil anrl gas leaso sales, and in our commeflts submitted during

thc relevant Resotuce Managemoit Plan revision proeesses, and, in our recent appeals of

BLM's decisions to implement scveral of the relevant revi$ed Rcsouce Managoment

PlanS. Though ttre BLM has completed new Resource Management Plult ot 
..

.En"i;;;Al Assessments, the BLM has still failed to adequately consiilcrall of the

.ignin.*t new information .that has bsen provided to theqr. througlr our prwious prctests

of:oil anA gas lcas.e $sles, our comm.ents on Environmental Assessments and Rosouroe

Manageme,nt Plans otc. Fof tho most part, none of the significant now information

pi""iira in previous protests has been considered in any NEPA dooument that the :

fiG;1g;ing is tierea to. We hereby irrcoqporate the significant nerr information

r.oiion in oach Jf oo. past protests ofUT BLM oit and gas leasc sales by reforence. as

we1 as significant rrew information providcd to BLM in our comments and protests

througlrorit the RMp rcvision procesi, and provided toBI-IvI as comments on oil and gas

leasirig e,rryitonmcrrtal assessmonts. The BLM must acldress the significant new

information on all of the aforem.entioned spccies, in otdetr to comply with NEPA'

None of tfre NEPA documents, to which the leasing is tiEredo adequately considsr

ilrcpotentiJdilct, indirect, and cumulative effects of oil and gas drillins on American

whiie pelican, bald eagle, bigftec-tailed bat, black-footed.ferret, bluehead sugket,

Uoiloiiiit, Uuno*ing ol*t, g;'*t"ville cutthroat trorit. Colorado pikeminnow, Colorado

i



River cutthroat trout, Despain pincushion cactu$, fomrginous hawk, flannelmouth. sucker,
gfcater sage-grouse, Gunnison sage-grouse, Gunnison's prairie-dog, humpback chub, kit

, io*, Lewf's ioodpecker, Iong-biiled curlew, Maguire daisy,rrorthern goshawk, Otter

Crcek pyrg, pygmy rabbit, raz,orback suckef, roundtail chub, Southem leatherside chub,

So*htirestirir*itto* flycatcher, spofted bat, Townsend's big-eared bat' Utah physl trltah
p*riu-aog, Westem toad, white-tailed prairio-dog, and yellow-billed cuckoon and their

habitat. At bottom, "the agency's [Environmental Assessment] must give a realistic

evaluation ofthe'total inrpacts-and cannot isolate a proposed project,.viewing it in a

vacuum." Grand Canyon Ttast v. F.A.A^, 290 F.3d 339, 342 (D.C. Cir. 2002)- "An

e,lrvironmental irnpact statqncnt must analyze not only the diroot impacts of a proposed

actiorr, but also tnl indireot and cumulativc impacts.'o Utalmsfor Bettel.TTansp- v- U,S-

Dept. o.f Transp.,305 F.3d 1752,ll63 (1Oth Cir- 2002) citing Custer County Actian Ass'n

,. bo*ry,zsg r,ra at La24,1035 (1oth Cir. 2001) (internal quotalion omitted); see also

40 C.F.I{. $ 1508.2J(a)(2) (scope of EIS is influenced by cumulative aclious and impact).'

Cumulative impact is tfie impact on the envircnment, whioh results fnom the

incremental impact of ihe action when added to other past, present, and roasonably ',

foredeeable future actions regardless of what agency (Fedoral ornon'Fedenal) or person

undortakes such other actioni. Cumulative impacts can result.from individually minor but

colloctively significant actiorrs taking placc over a period of time. 40 C.P.R. $ 1508'7'

For examplg the NEPA documents to which tho proposed leasing i.s .
tiered, do rrot provido adlguate analpis of the potential direct and indirect effects of oil

and gas exploiation and dJvelopment on thc protested parce.ls on gr. e?ter sagc'grouse' [n

addition, the BLM has not adequately analyz-ed the potential cumulative impacts of oil

and gas devolopment, grazing, climatd changd, oil shale and tar sands dovelopmc'lrt,
gcot6ermal developme-nt, alternativc cnergy development, off'road vchicle use, and other

ictivities on greater sage-gtouse over the tife of the R.osource Management Plans. The

BLM Nationil sage-Glouie Habitat Consorvation Shategy (Nov. 2004) has failed, and

BLM has sontribrit"d to significant doclines in sage-grouse populations asross the

species'range, and has 
"onuibutud 

to the need to list tho species undorthe Endangergd

S'pecics Rct] On .December 4,ZA07,thc Fcderal District Court for the District of Idaho

reversed and remanded the u.S. nisn and Wildlife Service's ("FwS') decision not to list

the sage grguse as "threatsnedn'or "endangered" unilet the ESA. W.otY Waterslteds

I>roiectv. u.,i. Forest senice,535 F" Sup. Za 1173 (D.Idatro 2007). The cgrrn explained,

,tt"p*itous condition of the sege gouse and thc irnpact suffixed by itq habitats to :lale.
Id. at 1173. Further elaborating oi thc cunent state of $ouse habitat, thc court noted: I
;*o*ft.ru is sage-grouse habitit described as stable. By all accounts, it is deteriorating

and that deterio;ati;n is caused by factors that are on the incrcas€." Id. at 1 186. Thc iourt

spccifically fooused on the impact of oil and gas development on g?u::.qulitat as

irlentified Uy * indcpendent expen tearn. Id, at l179. The court noted "a singular lack

of data on measur.es laken by ttre BLM to protect the sago-grouse from Tgrq/
ounuropment, tho single larglst risk in the eastern togion." Id. all188, The BLM has

failed iL .drquut"ly protect greater sago-gtouse from significarrt declines.on BLM l'ands

across its ran;e, inlarge purib..uurelt has systematically.fhiled to adequately analyze

the direct, indrrect and-crimulative impacts of oil arrd gas devclopmet t' ..od a variety of

other BLM authorizsd activities, on the greater .age-gfouse' An emefglg scienti{ic

ro*rnu* amonlst sage-grcusc cxperts sugg"gls that. in order to avoid significant

i'
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continued declines of groater sage-grouse, BLM must: I )-sot aside substantial areas of '

..gB-gtoote habitat *-*t*tt ftuJfron oil and gas development, and'Z) ayoid

de"ve|ipmsntwithinbreeding'Summcrandwintorhabitats,whichareeesontialtothe
survival of populations, and-3; apply adoquatc mitigation measures as lcase stipulations,

to ensure against signidcant declinei in rcsponse to e,lrergy development in-areas outsido

af core rcr.rruur. ttithis instanco thc BLM is authorizin,g leasingof a sigruficant arnounf

ofcruoial and substantial gfcater sago-grouse brood areas' and a signifioant arnottnt of

crucial and substantial gritor s.g.-groore wintst habitat. Experts recommcnd avoiding

development within ureiOing uoJ*interhabitats, particularJy crucialbreeding and winter

habitats that have been identified as koy to the suwival of populations. BLM is

authonzing oil and gas devclopment within these key habitats, with lease stipulations that

are unlikei'y to prwEnt significant doclincs in greator sage-grouse popu-lati11s-in these

areas. Thgbest available soience on the greater sagc-grouse suggests that BLM's lease

stipulations (irrcluding those attached to tho loases at issue herc, are inadequatc to prwent

significarrt alctines oigrqter sage-grouse in responseto large'scale oil Td gT

d&elopment. We havJproviaed gii\,( with the scientific studies that substantiatethe

above it"i6 several times, including in our protestof BLM'.s Decembcr 2008 oil and

gas lease sale. We hereby incorporato any relevant inforrnation on greater sage'grouse

ittutu,u have providea gim on previous occasions. We also incorporate th9 United

States Fish and Wildlifc Sewioe's comrnents orr the December 2008 oit and gas lease sale

byreference. BLM failed to conduct un 
"A.qu"to 

NEPA palysis of thenloposcd leasirig,

BiM's conclusion that sale of th.e leases at issue here. will not significantly impact the

greatcr sage-gr.ouse, is arbitrary and capricious'

Similarly, the BLM has not adequatoly considetthe direct, ir:direct and cumulative

irpttt. of oil *A gas leasing una trtUuuquelt devo_l9nfent on Ameriean white pelican,

i"ia u"gl., big-fre;taited ha:t, black-footecl ferret, bluchead sucker,_bobolinh burrowing

owl, Bo--nnevil-le cutthroat trotrt, Colorado pikerrninnow"Colorado River cutthroat trout.

DeSpain pincushion cactus, femrginOus hawk, flannelmouth suoker, greatff sage-grouse'

Cu*lton sage-grouse, Gunnison-'S prairic'dog, humpback ohub, kit fox, LErmis's

woodpeckerioig-billed curlew, tVlaguire daisy, northem goshawk, Otlerr-Cr-oek pyrg'

pyg'4;{ oUtlt, ,^iorhuusucker, roondtail chub, Southorn leatherside chub, Southwestorn

*iiro* flycatcher, spottcd bat, Townsend's big-eared bat, utah physa, u.tah prairie'dog,

western ioad, white-tsiled ptairic'dog, and yellow-bilted cuckoo.

Th;ttM **t rdarrss the"effeots of direct, indireet, and cumulative impacts of oil and

gas leasing on the all of tlreso special status specios, in a NEPA document in ordor to

comply with NEPA.

!

i)
l ,

."The appropriate timo frr considedrrg tho potential impacts of oilTd qf

exploration *d deu.topment is when BLM Brgpos-eS-to.lqa*gcpublip tald:Eor pil and eas

pu.o.q . . . )' center,for Native Ecosystems" 170 IBLA 332,345 (2006) (emphaSis

@"nu Southern Ltrol, w;trturness Alliance (SUWA), 166 TBLA 27A,276'77 (2005)'

n. tfrd r*ttr Circuif clarified, ,Park County Resource Council v. (Jnited ltates Dept. of

Agriculturedoes not excuse BLM from its obligation to malyzeconsequences of a maior
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federal action prigr to leasing. Pennaco Energy Inc. v. United States DepL of lltterior,
377 F.3d 1t47, l'162 (1CXh Cir. 2004). Park County rnay allow the agency to forogo
preparation of an:BIS if and when it has propared an cxtensive environmeltd assessment

coveringtheIeasesinqdestion.This,'however,isnotthecase.ThgBLMhasnot
ptup.t.i' adequate site-specific NEPA analpis for the leasing of any of the protosted ;

lparcels. 
. j

The BLM has not conducted a detailed sitc specific NEPA analysis of the, impacts
of oil and gas dwelopmerrt in and adjacent to oach protested parcel, on Amencan white
pelicarro trald eagle, b1g-free+ailed baf black-footed fcrret, bluehead sucker, bobolink,

fiurrowing owl, bonneville cutthroat rout, Colorado pikerninnow, Colorado River
cutthroat trout, Dcspain pir:cushion cactus, fem.rginous hawk, flannelmouth sucker,
grcater sage-grousu, Gunni.on sage-grouse, Ounnison's ptairie-dog, humpback chub, kit
iox, Lewis's woodpecker, long-o-illed curlsw, Maguirc daisy, northern goshawk, Ottcr
Creek pyrg, pygrny rabbit, razorback sucker, roundtail chub, Southern leatherside chub,

Southwesiem *itto* flycatcher, spotled bat, Townsend's big-eared bat, Ulalr physa" Utah
prarne-dog; Westem toad, whitc-tailed prairie-dog. and yellow'billed cuckoo.

' a. I!'T,eversible and lrretrievable Cor+mitment of
. Resources

The appropnate ,,*u *IJJg an EIs is prior to a decision 'vhen thc
decision-nraker retains a manimum r""g""Jopiion.J prior to an'aotionl which constitutes

211"irevorsible and inetrievable commitment of resourcas.o' Mohile Oil Cotp, v' F,T.C.,
562F,2d,1?0, I73 QdCir.lg77),LeasingwithoutaNoSurfaceOccupancystipulatiotr
(.,NSO') has on-the-ground consequsncos and is an "irevErsitrle and irretriovable 

"iommitment of resources," which requires a NEPA document. SUWA, L66IBLL270, ',

276-77 (2005). The court in Conner v. Burford addressed oil and gas leasing in the

Ftathcad and Gallatin National Forests. 848 F.2d 1441 (9th cir. 1988). It held that leases

with NSO stipulaiions did not require an EIS, whereas, leases without NSO stip. ulations

did roquire an EIS. Id. at 1447-51. The Tenth Circuit stated that the critical stage for
e,lrvironme,nt'al analysis is the leasing stage, not thE APD stage. .Pennaco Energt v. U.S,
Dep't of the Intertor,377 F.3d 1147, ll60 (10'th Cir. 2004) ("In the fluid minerals

otogr"*, this commitment occurs at the point of lcase issuance,') Thus, the BL}I must

oo*pt.tu its I.IEPA analysis, in which it considers all stages of oil and gas production, at

the leasing stagc.

The BLM cannot adequately analyzethe itdirect and cumulativo impacts of oil

and gas dwclopmcnt on thb protested parcels on Amorican white pelican, bald eagle' big'

freeiailed bat,black-footed ierret, bluehoad sucker, bobolink, burrowing owl, Bonneville
cutthroat finut, Colorado pikeminnow, Colorado River cutthroat ttout, Despain
pincushion oaotus, fenuginous hawh flannelnouth suoker, qrtlgl tlge-qrouy'

Gunnison sege-grouse, Gunnison's prairie-dog, humpback chub,:$tfox' Lewis's
woodpeckcr" rong'billed curtew, Maguire daisy" norJhern gosharylg' Ofter Creek pyrg' ;
pygmt rabbit, rJ-qrback sucker, toundtail chub, Southem leathetside tlup., southwestern

*iffo* flycatcher, spotted bat, Townsend's bi!-eared bat, Utah phys+ Utah prairie-dog,
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Westsrn toad, white-tailed prairie'dogo arrd yellow-billed cuckoon without conducting a

rirr:Gtnc inrrironmentai Impact Statcmont at the leasing stage'

b, Resource MeFasement Plans DqNot Constitrte

@auete Ranqe of Alternatives

None of tlre NEPA documents that the proposed leasingjs tierred to,consider an

,a.q*t, ,rnge of af tematives to leasing tt u ptot"ttua parcels' The NEPA documents

that the proposed f.r"Gi" tiorod to' do'not contain an adequaterange of alternatjves tg

explore the hest ways tJminirnize inrpacts of the pro-fosgd leasing to special status

,plriur, inctuding Aiuri.rn white p"iit.a bald eagli, big-free{ailod bat, blaclcfooted

ferrot, bluehead sucker, bobolink, burrowing owl, conneville curthroat trout, colorado

piku*inoo*, Colorad.o River cutthroat trout, Desp ain pincushion cachrs' femrginous

ffid flannelmouth sucketr, greater sago'grous", but*iton sage'grouse' Gunnison's

praide-dog, humpback rtrutlt it f6x, ie*'is's woodpecker, long-billed curlew, Maguire

l"iry, noif,*, gortt.*t, Otier Cre"i. pyrg, pygnl-t"bbjt,rdzorback siroker, roundtail

;;6, ilth"r' ib"tttutsido chub, Southwelte'm willow flycatcher, spottod bat,

Town$end's big-eared bat, Utah,physa Utah ptairie'doga)Vestern toad, white'tarled

;r"il;-d"g, *1f, yollow-billed cuckoo. The purposg o{{erA's alternatives requirement

is to ensure th+t 3,gencies do not undertakc projicts "without intense consideration of

",iu.io* 
ecdld$cany sound courses of 

""ti,on, 
inoluding shclving the entirc project' or

of accomplishing the same result by entircly different Tcl?s-" Envnt'l Defon'te Fund' Ine'

v. U.S. Army Corps ojnig;r":,4g2b.2d t'ti1,1135 (5th .Cir.1974); see.also Or' 'Envt'l

Council v. Kunzman, .Cl+?.Supp" 657, 660 (D. Or. 1985) ({ating that the alternativcs

that must be oonsidsred uncler twpn arE those that would 'avoid or rninimize' adverse

environmentaf uffu.trl. 'Cea*al agencies shall use the ypPA proc-e15 to idetltify and

assess the reasonable al.temativos to proposod actions that will avoid orqrytlrze 4^n^T'
effects ofthese actions upon the quaiigof the human environmant'" 40 C'F'R' Sll9.0,?

(e). Altemativos should include reasonable altematives to a prcpos4 tsfgn thatwill

accornplish the intended pulpose, are technically and cconomically feasible' and;ct have

a lesser impact. uroiiiiil In".' ,. BLM,gl4i.2d 1114,1180'81 (9th Cir' 1990); Citv

if i"ioioi. Hunt,74s F .zd it1t, r4G6-G7 (lOth Cir. 1984).

Pennaco Energt, Inc. v. Department of the lntetiar,qas a crrallery1!! an IBLA

ruling overtnrning trrJbtM's decision to lease certain oil and, gas parcels . 377 F.3d 1147,

ii SOirO'*r Cir. Z-OO+I it. 1gt--lfottnd the 1trgPA requirements were not satisfied and

remanded the case toirre BLM after pennaco successlurlybid on three of the plots. /d.

The dishict court reversed the IBLA, ruling for P9nna9o. /d' The IBLA decision was

appealed to the 10th Circui L Id. T\ecou* itated that for proposed "1:ajor Federal actions

ffinr*tly affecfiiJ the quality:l-t9 humarr environment," agencies must pfepare an

e,nvironmentaf impaci tt"t#unf (EIS) in which they consider the envitonmental impact

of the propo*.a artio;;G;pit tftit impagt wilh ttralof "alternativos to the proposed

acdon."i Id..; see+z C.b.C-S +fizlzyC). Furttrer' "in order to provide 'l tl11t basis for

.iolru among options by tt 
" 

uecision maker and the public,' an agency's plsgust

consider the'trci action" alternative .* ri.;40 c.F-R. $ tsoz't+ i see id,,at (d) (EIS shall
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..[i]nclude tho alternative of no aotion"). Pennaco,l77 E.3d at I I 50. The court found that

b"ca,.se "the leasing docisions had alrsady beon rnade and the leasds issued, the EIS did

not conside, rrrroniblo altcrnatives available in a leasing decision, including wheth.er

specific parcels shoUld be leased, appropriate lease stipulations, and NSO fno surfacc

occupancyl and norr-NSO areas." Id.. at 1154. The court upheld the IBL1A,'s detenmination

that the BtM did not take the required'hard look" at the environmental impacts of coal

bed methane in its existrng NEPA documents. Id. at Ll52,IL62-

BLM must consid6r a "reasonable range of alternativesr" in a site specifrc NEPA

arralysis prior to 
'teasing of each of the protested parcels'

For example, none of the RMPs to which the proposed leasing is ttered, consider

sotting aside large oore redEwes for gre'ater sage-grouse that will remain free from oil and

gasdJvelopmuorfo'theliftofthenles.NordoanyoftheRMPsconsideran
altemative in which oil and gas dwelopment activities are prohibitod witil3.3 miles of

active leks and associatod nJsting 
"r..r, 

as rccomm.errded by Braun(2006) (provid'ed to'

BLM as part of CNE's protest oiUf BLM's Decembor oil and gas lease salo. The best

avail.able science ,ugg.at. that these alterrrdtives may better protect greatersage'grouse in

the face of oil and giJdevelopment, and that adoption of more protective.-altcmativos

may be necossary ii order to insure that BLM does not conti-nue to contribute to the necd

to list tho greatcr sage-grouse under the Endangered Species Act'

Similarly BLM failed to consiclEr a reasonablc rang€ of attsmatives to loasing with the

pr",p"*aiursu.tipul"tions ifl fr{ilat for all of the following species: American w'hite

iuiir"n, batd eagli Ui!-nuu+uiled bat, black-footed fenet, bluehead suckel bobolink,

Lunowing o*t,bonnJrrille cutthroat trout, Colorado pikeminnown Colorado River
' cutthroat trout, Despain pinoushiOn cactus, femrginous hawk, flannolmouth suckgr"

greatel sage-grou$e, Gur'nison sagc-grouse, Guniison's praide-dog, humpback chub, kit

Fox, Lcwii'r *ooipu.f.*, long-biitJ cu4ew, Maguire daisy, north'errrr gostrawk' Otter

Creek p,1g, pygnirurrUii raziruack sucker, roundtail ohub, Southenr loatherside chub,

southwestErn willow flycatcher, spottedbat, Townsend'sbig'ea199l"t' ltatrphysa, 
utah

nr"irf;:;;t-Wurt"r. told, white-tailed prairie-dog, and yellow-billed cuckoo'

G, DNA's Cannot Substitu$e for Sit+suecific NEPA
Analvsis

"'DNAg, unlike EAs and [Findings of No Signifioant Impact]'-19not mentioned

in [ ].NEpA or in the rcgulations implementing [ ] MPA'. , . . Thus, DNA* arc not

ttr#setves dooum"ot, in"t *"v be tiered to wBiA documernts i hut are used to determin'e

;i;';,ffir;;;;-ifir*io,rsly isiued NEPA doanment:r." SuwA v. Norton,4sT F' Supp' 2d

12$:"n62tigiOl tEmpft*ir supplied); Southem Utah Wilderness Alliance, I 64 IBLA at

123 (quotiag Pennaco,377 F.3d at1162l.

3. N$PA Reguires AnalySis of Effectivgness of Mitigation

Measures, nI"Ms FONSI is Arbitrary and Capricious''
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d,

\F o a proposed action will result in impacts to resources. the Agency is
obligated to describe what mitigatilg efforts it c;uldpuruo to off-set thJdam.agcs that
would rEsult ftom theproposed action. See 40 C.F.R: $ 1502.16(h) (sfating that an EIS
"shall includo disoussions of . . . [m]eans to mitigatc 

"dnrrc. 
environrnenti impacts").

"Mitigation rnust be discussed in sufticient detail to ensure that'environmental
conscquences have been fairly evaluatOd."' Carmel-the-flea v. U-5. Dep,t of Transp.,12?
Fld-!144ll54 (9th Cit 1997) (quoting Robertsonv. Methow Yalley'Citizens Ciuncil,
4e0 u.s. 332,3s3 (1989)).

Agencies must "analpe the mitigation m.easures in detail [and] explain how
effective the meazures would be . . , . [a] mere listing of mitigatioo r"rru*. i*
insuf.ficiqnt to qualify as thc reasoned discussion required by-NEPA." Northwest Indian
Cemetery Protective A,r,s'n r,,. Peterson,764F,2d 58i, 588 qbtfr Cir. 1985), revtd on other
grounds,485U'S'439(t9s8)'Wheoanagencyacknowledgesthataproposedprojoct
wi11negativelyimilactaspecies,theagerrcymustide,rrtifymitigation'n..'*usth"i
deqlease the negative impacts to the specios in thc area in quesiion, provide and estimate
ofhow effective themitigation measures would be if adopted, or give a reasoned
cxplanation as to why suoh.an estimatc is not possible. Neighbors of Cuddy Mounlainv.
U.S. Forett Semice, 137 F.3d 1372,1381 (9th Cir. l99S). Further, ihe agenoy must make
it clear that the mitigating measures in question will bc adopted. /d.

InNeighbo:rs af Cuddy Mountainv. (Jnited Slates Forest Sertticethe court found
that while the U.S, Forest Senrice ("USFS') had acknowledged that aproposed timbor
sale would negatively impact the redband trout by increasing sedimentation levels, the
EIS prepared by the USFS did not identify which (or whether) mitigation measurbs mieht
decroase sedimentation in thE creeks affected by the salc. Id. Furthor, the court noted that
"it is also not clear whether any mitigating measurcs would in fact be adopted. Nor has
the Forest Service provided an estimate of how ef.fective tlre mitigation mlasures would
be ifadopted, or gtvell a reasoned explanation as to why such an ostimate is not
possible." /d. Further, the court founi that "The Foresiservice's broad generalizations
1nd vague references to mitigation measures in relstion to the str'oams affected by the
GrandlDukes pmject do not constitute detail as to mitigation measr;res that wouldbe
undertaken,andt1reireffectiven,ess,thatthcForestScrviceisrcquiiedpmvide','

None of the NEFA documents that the proposed leasing is tiercd to contain ur analysis of
the likely effectiveness of mitigation moas,t"es applied as lease stipularionso lease rrotices,
or conditions of approval of APDs, in mitigating impacts to Amerioah white pelican, bald
oaglg, big-.free-tailed bat, black-footed ferret, bluehead sucker, bobolink" bunowing owl,
Bonneville cutthroat ffout, Colorado pikeminnow,. Colorado River cutthroat fout,
Despain pincushion cachrsn femrginous hawk, flannclmouth sucker, greater sage-grousc,
Gunnison sage-grousc, Gurrnison's prairie-dog, humpback chub, kit fox, Lcwis's
woodpecker, long-billed curlew, Maguire daisy, northern goshawk, OtterCreek pyrg
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pygrLyrabbit, raeorbask sucker, roundtail ohutr, Southern leatherside tllb., Southwestem

*ilfo* flycatcher, $potted bat, Townserrd's big-eared bat, Utah physl Utdryairie'dog,

Western ioad" -hite-tailed prairie-dog, and yellow-billed cuckoo, to insignificance.

Merely listing rritigation measuresr without analyzingthe effectiveness of the measures''

is oontrary tJNnfi. Northwest Indian Cometery Protegti've As'g'nv' Peterson,764F.2d

581, 588 igttr Cir. 1985/, rev'd on other grounds,485 U.S. 439 (1988). The BLM must

evaluate tho cffectiveness of the mitigation measures used in oil and gas leasing with the

best available scionce. "The information rnust be of high quality. Accurate scientific

arulysis, expert a1enoycommonts, and public scrutiny are essential to implementing

NepA.; +Ob.p.[. gtioo.r6l. The BLM is required to use "best available science and

supporting studies conducted in accordance with sound and objective sciqntific
pr".ti"u..; Thusn if there is scientific uncertainty NEPA imposcs the mandatory duties to

ity clisclose the scientific uncertaintyt (2) cornplete independent r.esearch and gather

iniormation if no adequate information cxists unless costs are exorbitant or the rneans of

obtaining tle informaiion are not hnowrt: and (3) evaluate the potential' reaso-nably
foreseea[le impacts in the absenco of relevant in.formation. ,iee 40 C'F'R- $1502.22. The

BLM has not met these obligations wilh respect to the mitigetion Trteasures applied to the

protested parcels to protect American whitapelican, bald_oagle, big-freo'tailed bat, black-

iootuA fbriet, blushead suokor, bobolink, burrowing owl, Bonnetrille cuttluoat trout, '

Cotoraao pikeminnow, Colorado Rivcr cutthroat trout, Despainpincushion cactus,

ferruginouS haw,k, flannelmouth suoker, greater sago-grouse, Gunnisbn sege-grouse, l
Gumiison's prairie-dog, hurnpback chub, kit foX, Lowis's woodpecker,-long'billed i
curlew, Maguire daisy, northern goshawk, Otter Creekpyrg, pygny ratb]t' razorback ;
sucker, *uidt"il chub, Southern loatharside chub, Southwestom willow flycatcher,

spotted ba! Towrrs*d't big-eared bat, Utah physq UUalr prairie'dog, Western toad,

wtrlte-taitei prairie-dog, 
"nd 

yellow-billed cuckoo. In fait, in a numben'of instances (c.g.

greater sagc.grous. 
"nI 

Connison's sago-grouse),BLM contitrues to use rnitigation

ir*ruru, thathave been demonstratcd io be oompletely ineffectivc at mitigatiug irnpacts

of oil and gas development to insignificance, and has not disclosed this facf or evaluatcd

tle potenti-al impaots of the proposed leasing on the species in question, given this fact.

Tho BLM is 'lrocoeding in the faoe of uncertainty,'" contrary to the NEPA

regutations . Save Our Ecosystems v- Clark,747 F.Zd' at 1244'

Norre of the NEPA documents to which the proposed leasing is tiered, include an

adequate analysis of likely effective,ness of the mitigation measures applied as loasc

notices and stipulations to protect the qpocial status species, ACECs and othor sensitive

resor.rrcos that oocur in the protostod parcels'

Forexamp|e,thoreisabroadsoiEntificconSensusthat.uhelcasestiPu1ations
applied to mitigaie impacts to greater sage-grouse are ineffective, and will not preventl

ri6tin.*t deciincs in greater J"g+grouie populations in responseto oil and gas :

dielopment on t5e pitestcd p"r""ir. Several of the lease stipulafions for greater sage-

;;..;sist of timing limitations thatrestrict surfacc clisturbance during thebreeding

Jur"on in breeding lrabiiat, and during winter in winter concentration af,eas. Th.ese
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stipulations altow surface d,isturtance and construction of facilities associated oil and gas

development activities to occur in this crucial brceding and winter habitat outside of the

btocdine season. The resulting loss and &agmentation ofhabitat may make these habitats

un".'"Ufi io the breeding.and winter sca."onr, in the years fotlowing develolmurt activity'

tft"itit". pf.c. in pr"oiut years outside of these seasons' T::. 
tiTinglimitations 1e .

unlik'efy to prote"t the greater sage-grouse ftom siggrificant declines in response to. oil.and

g.r Au*fodrent in cru"cial breeilng and winterhabitat. See the documents includcd in

lppendix i of CM's.protest of Bl,ld's Deoember 2008 oil and gas lease sale, for details

ott iL. ineffectivon.s of ti*ing limitations at mitigating impacts of oil and gas

development on gr""iur.rg.-g[ooru to insignifit"it.. The rernaining l.ease notices and

stipulaiions sbekio prcnent significant impacts to breedinghabitats neat active loks, are

aso 6tety to be ineifective at-mitigating impacts to insignifi.cance. One consists of a

notice that crroouragos operatotS to avoih surface occupancy and construction of

permanelt faciliticJin breeding habitat noar lcks. This mitigation measurc is vague, and

it is unclear how likely it is that the measure will actually be ipplemonttd' q9

remaining lease stiputations require l) prohibition of surface dishubance resulting in a

p"*"o# abovegro.tnd facility within )zz mile of a tek, and 2) prohibition^of surface

within vamileof a lek, and no consmrction ofpormanent facilities within 2 miles when

nossiblE. WAFWA (dee Attachment L) rerrrewed available literature from 2003-2008

ina iaentired thc foliowing pcrsistenoe levels rcsulting from application of differeitt'tro

surface occupanoyn' or'T.TSO" buffer sizes:

Thus, the notices and stipulations outlined above are likely to result in a95-96%

toss of leks across the significant acreage of greater sage-grouse brood habitat that is

pi"p"r.a for leasing in ttiis sale, None of *r. NEPA documents to which the proposed

iu.iing is tiered, prJvide an adequate analysis of tlu effectiveness of the mitigation

-r.",itt p*poi.O to ptotect grcater sage-grouse from.significant impac.tl associated

with oil *d g*:d*elopmcnt, panicularly glven the scientific cousensus that those

ritigrtioo *i^u* arc inaAequate. The BLM's conclusion that those mitigation

*.."Iurw witl mitigate impacts ofthe oil and gas development authorizdby this lease

sale on greatcr sage-groo.L to insignificance, is arbitrary and capricious'

Similarly, the leasc notices and stipulations attached to oil and gas leases in

brooding and winter habitat for Gunnison sage-grouse are unlikely to rnitigate impacts to

this speiies to insignificance. None of the XnfA documents to which the proposed

leasing is tiered priuid. an adoquate analysis of th9 tikely effectivness ofthe.following

mitigJtion measures proposed to proteot t-bc Gunnison sagc-grousg fro-g the impacts of

oil uia gas develo,pment. the Grur.nisort sagc-grouse is closely re,!ate{ to the greater '

,"g.-gfJore, and is titety to experience a f"sponseto oil and gas development activities

NSO Buffer Size Lek Persistence Lek Loss

0.25 mi. 4o/o 96%

0.5 mi. s% 95o/o

1.0 mi. 10% w%
2.0 mi. 28o/o 72o/o
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that is similar to that of the gtaater sage-grouse. Thus, all of the critiques of the loase

noti.., and stipulations applied to parceti occupied by greator sage'grouse, appli'es to the

Iease stipulations listed attovo.

Generallyspeaking, BLMis lcase noiioes arrd stipulations may begin to minimize

direct impacts, but are utterly incapable ofpreventing significant cumulative impects to

all of the special status species at issue here. In tlre case of nearly all of the rare and

imperiled species at issue here, BLM pro'poses.measures aimcd at preventing direct

i*p".t., Uut faits to address the impaots of habitat loss and fagrne.ntati"i*t': 
oil and

g.r ar"utopment and other activities across the range of each species on BLM lands.

fronu of BlM's'lease stipulations and notices address ttre tho indirect and cumulative

impacts ofoil and gas development on American white pelican, bald eagle' big-free' '

taiiedbat,black.foit'ar"''.t,t,luehcadsuck9r,bobolinli,burrowingowl,Bonneville
cutthroat ffout, ColoradO pikeminndw, Colorado Rivu cutthrOat ffolltr Despain
pincushiou eactus, femrginous hawk, flannclmouth sucker, greater sage-gfouse'

bunnison r"gu-gfoute, Gunrrison"s prairie-dog humpback chub, kit fox, Lswis's

woodpeckerJong-billed curlew, Maguire daisy, northern goshawk, Otter Creek pyrg'

pygmy rabbit, raiorback sucker, roundtail chub, Southern leatherside chub, Southwestent

*iifo* flycatohern spotted bat, Towmsend's big-eared bat, Utah physa" Utah. prairie-dog,

western ioad, white-tailed prairie-dog, and yellow-billed cuckoo.

Due to conoern that increasing oil and gas development in the Vernal Field Oflice

may result in contamination of critical habitat for the four endangered Colorado Fish

species, FWS suggested that BLM require contaminant monitoring at major drainage

intorsectionr uprtr.um from and within critical habitat for these species, as part of the

Lase stipulati# Or oil and gas leaso pa'cels proposcd fgr sale upstroam of critical

f*Uit"t. Af,f"f has failcd to Gquire thi contaminant monitoring rcquested byFWS'

It is also doubtfirl that tfie mitigation measures proposed to mitigate impacts to

white-tailed prairie dogs and black-footed ferrets will ba effective'

Dospite evidence that suggests mitigation m.easures may nol mitigate impacts to

insignificance, gl,lvl provides lirtIe or no rational for its asssrtion that assortod leasc

stipilations, notices and coAs will mitigate impactg to insignificance. The record is

d;;i; 
"f 

rupport for BLM's assertion that thc lease stipulations and notices applied to

the pnrtested iar""ts, will mi.tigate impaots to special stitus species to insignificance.

€.
Actlrallv Be Imulemented

NEpA requires that the 'lossibility ofmitigation" should not be rclied upon as a

means to avoid nitrh* envirorumlntal anaiysis. Forty Most Asleed fuestions Concernin'g

eEA:t National Environmerrtal Policy Aei Regulationsi see Davis v. Mineta,302F-3d

itO], I t25 (lgth Cir. 2002). The Tenth Circuit found that the'nForty Qpestions" are
;p.**iue auttrority of.fering interprotive guidanpe" on NEPA. .ld

l8



:
Many of the lease notices and stipulations applied to protect sggci{ status specl€s

at issue here (American white pelican, bald eagle, big-frce'tailed bat, black'fboted fenet'

bluehead sucker; bobolink, burrowing owl, Bonnevilte cutthroat trout, Colorado

pltc#irurow, Colorado River cutthfoit trout, Despain pinctrshion cactus' fomrginous

hawk, fl arrnelmouth sttckcto greater sago-grousu' buoni*on sage-grouse, Gunnison's

ffi;-d"&it"ipur.t ot.uultcit fox, tew]s's woodpccker, long'billed curlcw, Maguire

e.t*y, r,oriioo gbshawk, Otter Crock pyrg, PYgmY_rabbjt, razorback sucker, roundtail

iirfi, So*trernicatherside chub, Southwestenr willow fly-catcher, spottedbat'

Townsend's big-eared bat, Utah physe Utah prairie-dog, Westem toad, white-tailcd

poiri.-Oog, ani yollow-Uittea cuckio) contain languagc that altows thern to be waived,

but the conditions wrder which they may bo waived arc not clearly spelled out in the lease

ffi;ratio;;;l;;;id til p*rir witrr litUe certainty regarding whether and under what

circumstancosthcmitigjtionmeasufeswillactuallybeimplemented.Forexamplc,the
;ifurd* measures foi greater sage-gxouse can bo waived if "..'the le$see/operator '

a.*r:n=""tes that adrrersi impacti"nn be mitigated." This language is so general that it

mayallowrtoticesandstipulationstobewaivJdundera'wider€urgeofcirtrrrrrstano9s':,
.ui.ing it lnclear wtren eiactly the mitigation measures will be ryquired' and underwhat

specifil circumstances they might be wived. ,In addition, a numbor of the protested

p'arcels do not contain any stipiations to protect one or more of the aforomerttionod
lpecial status species that occur on the parcel.

f. BLM Must Aooropriatelv Deal lvilh Exoert comr-nents

ThE BLM does not address the curcnt expert opinions in the NEPA documents on which

it relies. Failure to disclose and thoroughly respond to <lifforing scientific yiuyt violates

NEPA. The agencyis required to perfoim-an envtronmental analryil that includes this

information pii* io apprwing ani prcposed Ttigtltl': case the leasa sale"See
iinirrron v.' Methoi'iitq Eiti*i,, Council,4gO U'S. 332,334,354 (1989) @IS should

rcflect critical visws of othErs to whom copies of the^dtaft were provided and.-respond to

6;;;i#"ie.ws); Sesttte Audubon Society v, _Lyons,.87l F.Supp._ 1.291;1381 (w'D'

wash. lgg4) (An EIS must'tisclose scientific opinion in opposition to the proposed

;;,ir";"eilk; 
" 

g""Jaitrt" roasonod r"rpoo.u to it.')- Ttre BlM las Pt appropriatoly

il;;tdt r;p"ii 
"oit-ents 

on the potdntiai impacts of theqrgelsed leasing and thc

i*Ouqu*y oimitigation tneasuros proposed to protect spcoial_status species'.inoluding

n'u'i.**hitepeI-Iican,baldcagle,big-tee.taiiedbat,b|ack-footedfenetbIuehead
sucker, bobolink, truffowing o*[ goniuville cutthroat trout, Colorado pikerninirow, '

Colorado River cutth.roat triut, Ocspain pincushion cactus, femrginous hawk,
. flannelmouth suoker, greater sage-groust, Gu*ti*on sagelgfolso, G- unnisOn'S prairic-dog'

h;pt;[ohub, kit fo-x, Lewist woodpeckcr, fong-billed curlew, Maguire daisy'

northern gosha*k, Onor Crcek pyrg, pygnynbUit' razorbaok sucker, rcundtail chtrb'

Southcrn leatherside chub, Souttrwestern'tuitto* flycatchgt spotted bat Joynsurd'3 big-

eated bat, Utah physa, Utatr prairie-'dog Western toad,'whitc-tsiled prairie-dog, and
yellow-billcd cuckoo'

l 9



We havc provided BLM with information on the inadequagV of.mifigation

measurcs prlrporid for sevcral ofthe Species at issuE here at numenous instances in the

;ilh;l"ih-g information developodby experts on those species. BLM has failad to i

ffi;"pn"i;rv?cal with experr commenti on the impacts of oil and gas development on

Gunnison ssge-grouse, greater sEge-grouse, white-iailed prairie dog, black'footed fenet,

r;;rb ;;k ruit#, Co brl do pikeriinnow, bonytai l, hu nrpbac!- clrup, Td. .otl' T speci al

.tutur species in the NEPA documents to which the proposed leasing is tiered.

.g, BLM ltiust Use Adequete Science

The BLM must use adequate science in their enrrtronmental analysis' The BLM

must "insure the profossional integfity, including scientific integrity, of the discqssions

and analyses in environmentdl impaCt statements." 40 C.F.R. g 1592'2!l.a0,C'F'R' $
1500.1(b); see alsoTho Data @riity Act; BLM Information Quality GuidelinEs,

http r//www.blm. gov/nhp / efoia/ dataiuality/guidel in es.pdf'\
fhe gLN4 i.s ignoring the best available scie'lrce on the impacts of oil and gas

development.6n tp.ti"l status species, and the adoquacy of proposed mitigation

measurps, with reqpect to Amerioan white pelican,6ald eagle, big-freetailed bat, blaok-

footed f".ra, bluehcad sucke,ro bobolink, burrowing owl, Bonneville iutthroat frout, 
'

CofooOo pikenrinnow, Colorado River cutthroat trout, Deqpain pincuqhion cactui,

femrginous hawk, flanrrelmouth sucker, greater sage-grouse, Gururison sage-gfOuso'

Gunn]son's prairie-Oog, humpbaok ctrutr,-tcit fox, icwis's woodpecker,- long'billed , ,
.*1"*, Nfaguire daisy]northim goshawk, Otter Creek'pyrg, py.gmy rabblt' rezorback ;

sucker, ro,ridt.il ctrub, South.ern leatherside chub, Southwestern willow flycatcher"

spotted bat, Townstnd" big-eared bat, utah physq utah prairie'dog' Westenr toad'

white-tai led prairie-d o g, and yel low-billed cuckoo.

B' Federat Len4 Policv and Manasement,Sct

1. Unnecessarv aqd Undue Deqradation

The BLM has a duty under the Federal Land Policy and Management Act

(-"Lp[,lAi;!o fiuuunt unnecessary and undue degradation to the lands under its

-anagu**t. t,in managing the po6ti. lands the [Secretary of InteriorJ shall' by

regUtiion or otherwis", t"iu any action ncsessary to prevent unnecessary or utdue

defudation of the laddl." 43 u.S.C. $ 1732(b). o'Thecourt inMineral Policy Centerv.

t;;;id"dl rhat in enacring FLPMA, Congross's intent was clear: Interior is to

pt*.nt, not oily umecessary rtegradation, but atso_degradatiottlot'Yliry^4T:ssary ' ' '

is undue or occessiv e.')'MinZral-Policy Center v. Nortott,292 F'Supp '2d3A,43 (D'D'C'

2003),

Leasing thc protested parcels will result in uruteoessary andlndue.degadation,to

thefol1owings1ecialstatusspeciesandtheirhabitats:Americanwhitepelican,bald
,"gf., Uig-friu-i^itcd bat, blaik-footed ferret" bluehcad sucker, bobolink, burrowing owl-
gJnneviile sutthroat trout, Colorado pikerninnow, Colorado River cutthroattrout

Despain pincushion cactus, femrginous hawk, flannelmouttr sucker' greater sago'grouse'

' t i
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Gunnison sage-gtcuse, Gunnlson's prairic-dog" humpback ohub, kit fox, Lswis's

wooOpeckerlong-billecl cuilew, Maguire daisy, nonhern goshawk, Otter Creok pyrg'

pygrny rabbit, nizorbsck sucker, toundtril chub, Southern leatherside chub, Southwestem

*ifioril flyoatcher, spotted bit, Townsencl's big-eared.!a1" Utafr physa, Utah prairie'dog,

Western totd, *hit"-taited prairie-dog, and yellow-billed cuckoo'

2. Minimize AdJerse Effects

The BLM must minimize the adverse effeots on the Ame'rican whito pclican, bald

eagle, big-freeaaiied bat, black-footed fcrttt, bluehead sucker, bobolink, bunowing owl,

Bonneville cutthroat trout, Colorado pikemiflnow, Colorado River cutthroat trout,

Despain pincushion cactus, ferruginous hawk, flannelmouth sucker, greater sage'grouse'

Gunrrison sago-grouso, Gunnison-'s prairie-dOg, humpback ohub, kit fox, ['ewis's

woodpeckerJong-biUed curlew, Miguire daisy, northeni goshawk, Otter Crook pyrg,

pygmlr rabbit, razorback sucker, roundtail chub, Southern leath.erside chub' Southwestem

*iifo* flyoatcher, spottcd bat, Townsend's big'eared ba!' Ut{r ph}a1 Utah praitie'dog,
Weste,rn ioad, white-tailed prairie-dog, and yeilow-billed cuckoon and any other special

s[atus species that occur in'the protested parcels, in order to oomply with FLPMA- "[T]he

using deparhnent shall . . . minimize advetse impacts on the natural, environrnental,

,cientific, cultural, and other r€soluces and values (including fish and wildlife habitat) of

the public lands,involvad.43 U.S.C. $l 732(dx2)(a)' "If there are significant
elrvirqnmcntal effrcts that cannotbc mitigated, an BIS must be prepared even if therc is

oo 
"nn*urrrty 

ot undue degradation of the public [ands." KendaII'1 Colc_erned /rca
Residents,l29 IBIA 130, 1i8 (199a);42 U.S.C. fi 4332(2)(C) (1988). "If there is I
unnecessery or undue aograOation, it must be mitigated ." Kendall's Concerned.Area i

Residentsi,"t I f S; sea 43 CFR 3S09.2-1.CI). "If unnecessary ot unduo dqer{gtio1 oannot

tl- p..u*ied by mitigating mea.quf€s, BLM is required to deny appfgYd of the plan"'

Keidall's Concemei Arui Ruidents, at 138 see 43 CFR $'3309'0-3 bJ; Departrnent of

the Nauy, tos IBLA 334,336(19S9); see 43 U.S.C. $ 17320) (1988);43 CFR $ 3809'0-

s(k).
The BLM has failed to do so'

3. BLM Has Failed to Protcct Sensitive Species as Reouired

We are aware that BLM rcce,lrtly completed a revision of Section 6840 of the

BLM rnanual. This revision was illogal, and -itt likely be ovsfirrned by Congress and/or

rhe Obama administration. Thus, BLM should impleurent the previous version of section

6840 of the BLM manual. The following peragraphs sumrnarize BLM's requiremernts

under thc previous versiou of section 6840 of the BLM manual.

Instruction Memorandrrm 97-118, issued bythe national BLM oF :, 
govems

BLM Special.Status'species management and requiies that actipns quthorizg{, fitnded, or

carriEd but by BLM do not contribute to the need for any spccies to become listed as a

.*did"t., oifot any candidate species to become listed as threatened or endangeted. It

rc,cognlzes that early idontification of BLM sensitive species is advised in efforts to 
,

zl

l ,
l !
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preverit specics endangenncnt, a1d eJrcourages state directgrs to collect infotmation on

species of 
"on..* 

to ieterrnine if BLM sensitivo spccies designation and special

mandgement are needed.

If Sensitive Species are desigrrated by a State Ditector, the protection provided

by tho pofut Oi"*aii"te speoies snaU Uc used as the minimurn lwel of protcltion.

BLM Manuil 6340.06. Tlre policy for candidate spocies states tlat thc "BLM shall carry

o"t **"gerner,! corrsistent with the principl.os of multiplo use, for the cons{vation of

candidate-species and their habitats and shall en.sure that actions authorized, firnded, or

carriedoutdonotcontributctotheneedtolistanyofthesespeciesas
threateined/endarrgercd.''BLMManual6840.06,Specifica1ly,BLMshall:

(l)Determinatethedistribution,abundance}feasonsforthecurrentstetus,' ' 
and habitat neods for candidate spocies occuning on lartds
administered by BLM, and evaluate the signifiGance of lands
administEred by BLM or actions i3 mailtaining those species.

(2) For those species where lands administored by BLM or actions have a

signifioant affect on thoir status, manage the habitat to cornerrie the

species by:
a. .krcluding candidate species as priority species in land use plans.

b, Developing and implemcnting rangewi de and/or site-s?eoifi c

man.goncnt plans for candidate species that inolude specific
habid and population management objectives designcd for
recoveryr as well as the management stratcgies neoessary to meet
those objeotivos.

c. Ensuring that BLM activities affectrng the habitat of candidate
dpecies aro carried out in a manner that is consistent with the

objeotives for those sPecies.
d. Monitoring populations and h.abitats of candidatespecies to

determine whether rnanagement objoctives are being met.
(3) Request anytechnical assistance from FWSAIMFS, and any other ,- ' 

qu4ifird sourc", on any planned action that may contribute to the need , .
to list a candidate spccies as tlueatenedendangered'

BLM Manual 6840.06. Despite this clear guidanco, there is little evide'lrce that BLM is

futfilling these obligations. bpecifically, BLM failed to: l) conduct sunreys and/or

inve,ntories n..rrr*fr to determine the distritrution and abundanoe of Sensitive Species;

2) failed to assess thl reasons for the currcnt status of Sensitive Species; 3) &iled to

evaluate the potontial impacts of leasing and subsequent oil and gas aotivtties on

Sensitive Species; 4) develop consflvatlon strategies for Sensitivo Species and e'nsurc

tnut tft" r"tiuitier in question are consisteint with those strategics; 5) monitor populations

and habitats of Sensiiive Species; and 6) request appropriate technical assistance from all

otho q.ualified sourceq fo; any of the sensitivc species at issue here''This .failurc has

compromised BLM'$ NEPA analyses of the likely impacts of oil and gas development

"lfti6".a 
by ilre leasing of the protgsted parcels, on American white pelican, bald eagle,

Ui!+uu+*il"d b"t, black--footod fcrrct, bluehead sucker, bobolinK burrowing owl,

i)
,,] '. i

l : ,
.i,.'
i"l
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Bonneville cutthroat trout, Colomdo pikeminnowo Colorado River cutthroat trout,
Despain pincushion cactus, fetruginous hawk, flannelmouth sucket, grrut.iggr-grouso?
Gunnison sagg-groulo, Gunnison;s prairie-dog, humpback chutr, kii Fox, Lcwii,s
woodpecker, long-billed curlew, Maguirg dais=v, noihu* goshawh otter creekpyrg,'py-gmy 

rabbit, raaorback sucker, roundtail chub, Southernleatherside chub, SoufiinJrt.*
willow flycatcher, spotted_bat,.Townsend's big-ggrr4 bat, Utatrph.ysa, Ut.ft poirie-dog,
westen-r toad, wh ite-tailed prairie,dog, and yelJow-bi lled' cuckoo.

a, BLM failed to adequately consider sensitive species in its
IYEPA documents to which the leaslng is tiered

ef{}nanual $ 1622.1. r'efcrs to "Fish and Wildlife HabitatManagernsnt" and contains
specific langrrage'requiring the BLM in the RMp procoss to, 

"n 
ong other things: ,

Identify priority species and habitats . . .
[E]stablish objectives for habi.tat maintenanco, improvanent, and
expansion for prjority species and habitars. Express objectives in
measurable terrns that can be evaluated through monitoring.
Identify priority areas for HMPs [Habitat Managoment plans] . . .
Establish priority habitat monitoring objoctives . . .
Deteffiine affrrmative conservation measures to improve habitat
conditions and rcsolve oonflicts for listed, proposed, and candidate
species.

Bltvl Manual E 1622.11(AXl) - (AX3). The RMPg and other NEPA docurnents to
which this leasing is tiered do not meet these obligations, and BLIr{ did not take
appropriate steps to remedy these failings before initiafing this loase sale.

As a resulf oil and gas development authorizeAby the leasing of the protested parcols
will oontribute to the need to list the American white pclicanfbald eagle, big-free,taile<l
bat, black'footed fenet, bluehead suoket, bobolink, bunowing owl, Colorado Rirrerr
cutthroat trout, Doipain pincushion cactus, ferruginous trawkfflannrt-o"ifr sucker,
qreafr s?89'gouse, Gunnison sage-grouse, Gunnison's prairie-tloi;, humpback chub, kit
fox, Lewis's woodpecker, long-billed cudow, northern goshawk, Otter Creek pyrg,
pygny rabbit, roundtail chub, Souttrern leatherside chub, spotted bat, Towns.oa'JUig-eared bat' urah 

"- jff ::T::';Tjjil:il#;::il,;
This protest includos ateas that have boen nominated as Areas of Critical

Environmental Conccrn ("ACEC'). CNE nominated sevcral areas thatmaybe inoluded
jn this lease sale as ACECs to protect whitc-tailed prairie dog habitat. protlsted parcels
that contain white-tailed prairie dog habitat may be within ar€as thst CNE nominitea as
ACECs. These area.s were nominated as ACECs because of thoirrelevance and
importance as key habitat for white+ailcd prairic dog black-footed fenet and, other

l )
2)

3)
4)
s)
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i

species associated with white-tailed prairie-dogs, and brcause of their valu'e as recovery
htft{ for this species. Hore we incoryorateby reference CNE's white+ailed prairic dog
ACEC nominations and all the refbrences they,contain. Ttre BLM Manual is ciearthat 

-

Field Managef,s are requir.ed to deternrine whether nominatod areas rneet the relevance
and signifioance oriteria for ACEC designation and their decide whether intet'im
management is neccssary. Thc BLM did not respond to ail of our ACEC nominations,
and has not const'dered the impacts of oil and gai leasing and, development on the
resources for which these ACECs would be designated. We incorporatc all of our
comments on and protosts of the relevant Rcsource Managernent Plans by refererrca. By
not protecting this habitat, the BLM is contributing to the need to list the white-tailed
prairie dog black-footed ferrot and othor species associatecl with white.tailed prairie
dogs, and is in violation ofthe BLIvt Manual.

NEPA regul.ations require that, whilc BLM is in the process of an EIS, such as
during revision or amendment of a Itl\{P, the agency must not ta.ke any action concerning
a proposal that wquld "illimit the choice of roasonable altornatives." 40 C.F:R. $ 1506.1.
See also 40 C.F.R. $ 1502.2(0 (while preparing cnvitonmental impact stateflients, federal
agenoies "shall not comrnit reiources pt.J'uai.iig selortion of alternativEs before making
a final decision"). BLM lras historically intorpreted this NEPAregulation to require that
proposed actions that could prejudicc soleotion of any alternatives undq consideration ',
"should be postp-oned or denied" in order to cornply with 40 C.F.R. $ 1506.1, and thc
Land Use Plannirrg Handbook previously contained this diroction. Another section of
this samo regulation directs that whileBLM is preparing arequired EIS "and the
fproposed] actiorr is not covered by an odsting prosam statemento" ther BLU rnust not
take any actions that may $prejudioe the ultimate decision on tho progran." 40 C.F.R. $
1506.1(c). fite regulation continues that "[i]nterim action prejudices the ultimate decision
on the progam wheo it tflds to detemrine subsequent development or limit pltornatives."
/d. (emphasis added).

Granting valid and existing rights in theso parcels before .ACEC dosigrration is fully
considered and management preacriptions are dcveloped could both adversely impact the
cnvironme,nt and limit the choioe of reasonable altematives for tho management of these
areas. These parcels should be withdrawn until'the nominated ACECs aro evaluated and
management prescription$, are d ovoloped.

ACECs may be nominatqd, oven whon plan rcvision is not in progress, and a
preliminary evaluation should take place after rcceiving such a nomination. The

' District Manager may determine that eithsr a plan ame,lrdment pr tonporary
managemernt is roquired

If an area is idenfified for consideration as an ACEC and a planni_ng effort
is not undennay or imrninent, thc District Manager or Area Managcrgg3
make a pretiminary evaluation on a timely basis to determine if the
relevanoe and importance criteria are met. If so, th.e Disrict Manager
must initfate either.aplan amendment to further evaluate the potential

24



ACEC orprovidc temporarymanagement until an evaluation is completed
througlr resourc" management planning, Temporary managernsnt includes
those reasonable measurcs necessary to protect hunran life and safety or
significant resource values from degradation until the area is fully
evaluated through the rcsource managemont plannirtg process. BLM
Manual 1 613.21..8 (emphasi s addod).

Thepublic has an opportrrnity to.submit nominations or rccommendations'
for areas to be corrsidered for ACEC dpsignation. Such recommendations
are actively solicited at the beginning of aplanning effbn- Howwer,
norninations may be made at any time and must feceive a preliminary
evaluation to deternrrine if they meet the relcvance and importanoe cnten4
and, thctcfore, warfant further consjderation in tho planning
process. . ..BLM Manual 1613.41 (cmphasis added).

The presence of oil and gas leasss should have no bearing on whbther zu area meets ths
cnteria fot ACEC designation, but may prcjudice the development of ACEC management
proscriptions. BLM Manual 1613.22.4 states;

Identi fv Factors Shi.gh Influence Management Prescnptions. . ..T-lrese
factors are important to the development of managemort prescriptions for
potential ACEC's. Factors to consider include, but are not lirrtited to, the
following:..,.
8. Relationship to existing rights. What is the status of existing rnining ,
claims or pre-FLPMA leases? How will existing rights affeot
management of tb.e rosource or hazerd?

CIIE ,t orrgly beliavos that temporary management is required t9 Preserve.the values of

these areis as potential ACECi. hrstead of approving leasing of key wildlife habitat -

and opc,ning the floodgates for a wave of new APDs on these sensitive lands, the BLM
should focus on evaluating oru ACEC nominations in a timcly fashion and managing
cxploration and developmcnt undst existing leases'

:
It simply makes no sense for the BLM to waste its opportunity to designatc ACECs that
couldhelp consclve white-tailed prairie dogs, black-footed ferrets and other special status

species. Not only is this poorjudgment, it is also a violation of }'{EPA, FLPMA, and thc
BLM Manual. ,

BLM presently has the opportunity to plan for rational, cnvironmentally sound
development of cnergy ruourr.r in the nominated ACECs wliile_protecting other uses of
these lands-as rqttir"d hy law. Allowing leasing pdor to ACEC evaluation and RMP
revrlsion will sacrifice this opportunity - without taking a hard look at the consequencel'
BLM and the public will havc lost thc chance to prevent the haphazard" poorly plqned, .
A.*fop*.nt that has characterized other federal lands in the Rockies. As aa irretrievablc

"o-mit**t 
of r.esources, leasing will eoverely limit tho rango ofmanagement

prescriptions.
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Our protest of the Vornal Resource Managemenlflan was upheld on.q: grounds

thar BLM violated FLPMA and the BLM manu"fby aliing to consider our ACEC

nominations. BLM has stated that it will adttress our ACEC nominations in the no(t

iiilP ;;i;ion pto*t.. However. irr tho mcantime, BLM must not issue leases within

Gsu nominated acics, as tlris will limit the pange of altematives that can be considered

for these arcas in the rrext RMP rwision.
:

C. Endaneered Srecies Act .

1. Cousultation

Under tho Endangered Species Act ("ESA'), the BLM must consult with FWS

before offering parcels for lcase beoause several spccies li$ed under the Endanger:ed

Spoi."nrt, iictuaing black-footed ferret, Bonneville cutthroat trout' Colorado

pit*inno*, Maguire-daisy, razorback suoker, Southwestem willow flycatcher, and Utatt

prarrie-dog. may Ur j*p*i izedby oil and gss developmcnt authorized through leasing

tf tfre protcsted parcels.
The ESA .onrult"tion process is triggered when the surface agency is notified of

thepelrdinglease saG. Conroiv. Buford,gaS n.Za U41,1452(19S8). In Connor,thc
gLM oourlnot issuc oil and gas leases until the Fish and wildlifo Servioe ("F.WS')

analyzedroo.rqo"nrur oratlrtrges of the leasing plan in the Biological opinion ("Bo*)'

Id, atl45S. ESA'g consultatiorr riquiroment is not rnet by "incretnental steps" artd by

niuru notlrtcation of the poleati_{ piur.o.r of endangered spccies. Id. tt 1452-58; The

court held that "agency action [foi purposes of dovoioping.a biological opinionJ ' ' '

entails not only l"asi;; but leaiingbn.i At post-loasing activities tlirough producdon and

abandonment .,, Icl. at,l453- Corrhary ro ttrc gtlvl positior that relics uPon the Wyoming

Ou.tdoor Council v. Bis'ivorth', thc Tenth Circuit stated that th'e critical'stage for

environrnental analysis is the leasing stagc, not the APD stage' Pennaco Energy v- U'5"

Dep't of the.lnterior,377 F.3d ll:47" 1160 (lOth Cir' 2004)'

The FWS issued Biological opinionS for the rocently released Resource

Managemerrt Plans to wtrictr ttr-e leasing of the majority ofthe protested qarccls is tiered'

ThesJBO's conclude that oil and gas development authorized urrder the Resource

Managernent Pl4ns witi not;eop.titu specics_listed rader-ttre Endangbred Species Acl

iil;;;d this conclusion is-arbittoy unb capricious. The BOs do not ptovide an

;]"q""t.;alysir ofthe indirect anj cumulitivc irnpacts of oil and gas leasing on the

survival and reco.r"ry-rrrr.tra spccies, inoluding hlack'footed fenet, Bonnwille cutthroat

;;i C.l"*do pikcminnow, Maguire daisy, razbrback sucker, Southwestemwillow

nyr"'t.to. ana iltuftpiaitie-iog.-Sueh an anatysis must include the oumulative impacts

oioil and gas de,velopment that occurs not only on parcels occupied by listed species, but

"f-r"'"""ra:?eJ'p"rrtr. 
In additiorr, the BOs do not include an adequ{e. analSis of the

riii.rvtnltiveness or*iuiution measures appried thrryglr lease stipulati-ons arrd leaso
noti"rr, *t mitigatingi;;;" such jeopardy io the ."ryiu."1 or recovery of these species is

avoidj. tn aaCitiori, tfr" BO'r largely rely on lease stipulations and notices that wene

aovetoped as part 
"fl"rii*.ont 

it*tion pno"".rus done at a time wheri the reasonablc

i)
" l,ii
1',':'

:jj
,1.
l , i..i ',
J
t .

i

i,'
i..

.i.',
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forcscoable oil and gas dcvelopment in the region was exp€cted to bc mirch lower, and
there was less information suggesting that oil and gas devolopment might jeopardize
listed species. The BO's did not adequately update the lease notices and stipulations in
response to new circumstancos and now information.

Finally, in addition to the programmatic consultation provided by the BOs, the
BLM and FWS must corrduot site-spocific consultation at the leasing stage that considers
not only direct impacts to spocies on leass parcels, but also indirect and cumulative
impaots to listed species and thcir hdbitat both. on lcase parcels atd on adjacent larrds.
The BLM and F\ilS must cortsider not on'ly impacts to survival of the species, but also
impacts to recovety. The BLM and FWS have failed to meet thcso requirements undcr
theESAwithrespeottoblack.footedforrgt.BonncviI1ecutthroatfrout,CoIorado
pikeminnow, Maguire daisS razorback sucker, Scruthwestern willow flyoatcher, and Utah
prairie-dog. '

D. BLM Has. tle Discretiou Not to l"erce

Under thc statutory and rogulatory provisions authorizing this lease sale, the BLM
has full discretion whether or not to offer the leasc parcels fbr sale. The Mine'ral Leasing
Act ("MLA"), 30 U.S.C. $ 226(a\,provides that "[a]ll lands subject to disposition under
this chapter which are known or believed to contain oil and gas deposits may be leased by
the Secretary." (empha.sis added). The Supreme Court has concluded that this "lcft the

. Secretary discretion to refuse to issue any loase at all on a given tract." Udall v. Tallman,
380'U.S: 1,4 (1965); see also Wyorning ix rel. Sullivan v. Lujan" 969 F.2d877 (10th Cir"
1992\; McDonald v. Clark, 77 | F .2d 460 , 463 ( I Otn Cir. 1 985) ("While the [Minoral
Leasing Actl gives the Secretary the authority to lease govemmcnt lands under oil and
gas-loases, this power is discretionary rather than mandatory."); Burglin v. Morton, 527
F.2d 496,488 (9th Cir. 1975).

Submitting a leasing applicatiorr vests no rights to the applicaut gr potential
bidders. The BLM rotains the authority not to lease. "Ttre filing of an application which
has been accepted does not give any right tg lease, or generate alegalinterest which i
reduces or reskicts the discrotion vested iu the Secretary whether or not to issue leases for
the lands involved." Duesingv, Udall,350 F.2d ?48,750-51 @.C. Cir. 1965), cert. den.
383 U.S.'912 (1966)i see also Bob Marshall Alliance'v. Hodel,852 F.2d 1223,1230 (9t1t
Cir. 1988); Pease v. Udall,332P.2d 62 (gth Cir. 1964); Geosearch, Inc. v. Andrus,508
P, Supp. 839 (D.C. Wyo. 1981).

The arguments laid out in detail above demorrshate that cxercise of the discrstion
rrot to leaso the protested parcels, is appropriate and necessary. Withdrawing the
protested parcels fiom the lease sale until BLM has mot its legal obligations to conduct
an adequate NEPA analysis, and meet its legal obligations undcr the Administrative
Procedure Act, Endang€red Species Act, Fcderal Larrd and Policy Management Aot, and
the BLM Manual.'is a proper exercisc of BLM's discretion under the MLA. The BLM
has no legal obligation to lease the disputcd pariels and is requircd to withdraw thern
until the agencies have complied with applioable law,
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v. coNcLUsIoN & REQUEST FOR RELIEF

CNE ttrerefore requests that ttre'BLM withdraw the protested parcels frorn the March 
'

Sale. ,

Sincerely,

lN!4Al lA^"!!U
Megan Mueller
StaffBiologist
Ccnter for Native Ecosystems

Exhibit 1
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