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OIL AND GAS LEASE SALE PROTEST | |
 (Filed Pursuant to 43 C.F.R. §§ 4.450-2 and 3120.1-3)

March 24, 2009 Lease Sale State of Utah

The Theodore Roosevelt Conservation Partnership (“TRCP”) heteby protests .the
inclusion of certain parcels in the above referenced lease sale as advertised by the Bureau of -
Land Management (“BLM™) on Feb. 6, 2009. TRCP requests the following parcels be -
withdrawn from sale because they: 1) Contain designated elk and mule deer crucial winter range, -
fawning and calving habitat, and migration routes, or 2) contain designated crucial pronghorn
habitat, or 3) contain key waterfowl nesting habitat and winter concentration areas, or 4) are

located on Gunnison sage grouse or greater sage grousc concentration areas, nesting areas, and
leks. ‘

UTU87125; UTUB7126; UTUS87127; UTU87128; UTU87129; UTU87130; UTU87131;
UTU87132; UTUS87133; UTU87134; UTU87135; UTU87136; UTU87137; UTUST138;
UTU87139; UTU87T140; UTUS7141; UTUS7142; UTU87143; UTUS7144; UTU87145;
UTUB7146; UTU87147; UTU87148; UTU87149; UTUB7171; UTU87172; UTU87173;
UTU87175; UTU87176; UTU87185; UTUS7186; UTU87187; UTU87188; UTU87189;
UTU87190; UTU87191; UTU87192; UTU87193; UTU87194; UTU87195; UTUS7196;
UTU87197; UTU87199; UTU87200; UTUS7201; UTUS87202; UTUS7211; UTU87212;
UTUS87214; UTU87216; UTU87217; UTU87218; UTU87219; UTU87220; UTU87221;

UTU87222; UTU87223; UTUS87224; UTU87225; UTU87226; UTU87227; UTU87228;
UTU87229; UTU87230; UTUS87231; UTU87232

BACKGROUND ON TRCP’S INTEREST

TRCP jis a national non-profit (26 U.S.C. § 501(cX3)) conservation organization
dedicated to guaranteeing every American a place to hunt and fish, particularly on public lands.
TRCP accomplishes its goal three ways: 1) Ensuring access to public lands, 2) ensuting
adequate funding for natural resource agencies, and 3) helping to conserve fish and wildlife
habitats. TRCP has formed, with various partners, a Fish, Wildlife, and Energy Working Group, :
comprised of some of the country’s oldest and most respected hunting, fishing, and conservation
organizations. With over 118,000 individual partners in the U.S. and over 1000 individual
partners in Utah, TRCP is working hard to cnsure that the development of oil and gas resources
on public lands in the West is balanced with the needs of fish and wildlife resources, but is
concerned that the rapid pace of development is precluding BLM from managing these resources
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as required by the Federal Land Policy and Management Act (“FLEMA”), 43 U.S.C. § 1701 er
seq. .

TRCP is especially concerned with the fate of ¢lk, pronghorn, mule deer, greater sage
grouse, Gunnison sage grouse and waterfow! and the recreational opportunities they provide tens
of thousands of sportsmen each fall in Utah. Without comprehensive habitat management ,
planning, closely coordinated with the Utah Division of Wildlife Resources (“UTDWR”),
leasing and development of energy resources within crucial big game winter range, fawning ;
habitat, migration routes, sage grouse wintering arcas and leks, and wetlands used by waterfowl
can have a devastating impact on those wildlife resources and the hunting and fishing _
opportunities they afford. %

THE IMPORTANCE OF ITATS |

UTDWR has stated in its Statewide Management Plan for Mule Deer: “Mule deer are the
most important game animal in Utah” and that the state has received a consistently high demand
for annual mule deer harvest tags. UTDWR has also stated in its Statewide Management Plan
Jor Elk: “Maintaining a diverse and high quality elk hunting program is important to Utah
sportsmen. Hunter demand for opportunity to hunt mature bulls is high and incteasing.”
Unfortunately, mule deer harvest numbers have plummeted over the past few decades (e.g., from
101,761 in 1970 to just 34,720 in 2000), See State of Utah Mule Deer Status Report -
(http://www.muledeemet.org/utahstatus.htm). And the UTDWR Statewide Management Plan
for Elk states that “Crucial elk habitat is continuously being lost in many parts of Utah and -
severely fragmented in others due to human expansion and development. Urbanization, road -
construction, OHV use, and energy development have all impacted elk habitat.” Energy
development is associated with increased fragmentation, human expansion and development,
road construction, increased OHV use through new roads, and the actual energy development
footprint itself.

Crucial habitats and features are essential to mule deer, elk, and pronghom sutvival. See,
e.g., White et al., Effect of Density Reduction on Qverwinier Survival of Free-ranging Mule Deer
Fawns, Jowrnal of Wildlife Management 62:214-225 (1997); and Sweeney, ¢t al., Snow Depths
Influencing Winter Movements of Elk, Journal of Mammalogy, Vol. 65, No. 3 (Aug. 1984), pp. X
524-526. The quantity and quality of mule deer and elk habitat is identified by UTDWR as the 1
primary determiner of the health and size of mule deer and elk herds. UTDWR also identifies L
energy development as a main source of “loss or degradation of mule deer habitat,” meaning
these habitats should retain their qualities in order to sustain populations over time Utak Division
of Wildlife Resources Statewide Management Plan for Mule Deer (Nov. 13, 2003).

Recognizing a pressing need to better protect these habitats, the Westem Governors
Association (“WGA™) recently approved a wildlife corridors initiative report offering a series of
recommendations, including identification of important corridors and the critical habitats they
connect, collaborative planning to keep the corridors intact and a standardized mapping and data-
collection system to be used across the region. As noted in the report: “Large, open spaces have -
long been emblematic of the West, but our burgeoning network of highways, canals,
urbanization, energy development, and other land uses now threaten to fragment our grand
landscapes, cutting off pathways linking crucial habitats and reducing the ecological value of the
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rcmainipg crucial habitats,” The process to assess the impaots to wildlife and their habitats
began in February 2007, when the governors approved the Protecting Wildlife Migration

Corridors and Crucial Wildlife Habitat in the West (Resolution No. 07-01). Overall, the
initiative is based on the recognition that large intact and functioning ecosystems, healthy fish
and wildlife populations, and abundant public access to natural landscapes that define the West

and that, in their own right, draw people to the region, :

As explained in the WGA’s Oil and Gas Working Group Report (Dec, 2007):

Care in carly stages of planning oil and gas development is important to avoid
damage that can take decades to overcome. The Governors’ policy resolution
specifically identifies the importance of crucial habitats and corridors to healthy .
wildlife populations and recognizes the need to mitigate the impacts of energy
development on these important resources. The reason behind the Governors’
focus is clear -- both energy development and wildlife are crucial to a healthy
economy and high quality of life in the West. Thetefore, accommodating oil and
gas development, while minimizing impacts to wildlifs habitat, is essential.

“Sage-grouse historically inhabited much of the sagebrush-dominated ecosystems of
North America. Today, sage-grouse population abundance and extent have declined throughout f
most of their historical range.” BLM National Sage-Grouse Habitat Conservation Strategy (Nov. ;)
2004) at 6. “Large-scale modification of sagebrush habitats associated with energy development P
may have important impacts on habitat use or vital rates of sagebrush-dependent wildlife
species.” Naugle et al., Sage-grouse Population Response to Coal-bed Natural Gas Development
in the Powder River Basin: Interim Progress Report on Region-wide Lek-count Analyses (May
26, 2006). Additional information has shown the importance of winter habitat use by sage
grouse, Naugle et al, Sage-Grouse Winter Habitat Selection And Energy Development In The
Powder River Basin: Completion Report (June 24, 2006). “Knowledge that sage-grouse avoid
energy development in breeding (Naugle et al. 2006) and wintering seasons (this report) shows N
that conservation strategies to date to protect the species have been largely ineffective,” Jd. at 1. :

The UTDWR Strategic Management Plan for Sage Grouse 2002, identifies the effects of
coal bed methane, gas/oil drilling on sage grouse habitat as a key “issue,” Greater sage grouse
is listed in all westem states as a special (or comparable) status species. For example, the state of ;
Utah lists sage grouse as “sensitive” species, meaning there is “credible scientific evidence to |
substantiate a threat to continued population viability” ' g
(http://dwrcde.nr.utah.gov/ucde/ ViewReports/SSL 121407, pdf). b

'The Gunnison Sage Grouse is listed on the Utah Sensitive Species List and is a candidate
for the Endangered Species Act (http://wildlife.state.co.us/NR/rdonlyres/S8E2A50C-74E3-412B-
BDB4-4E5376C06FDF/Q/UDWR.pdf). According to the Utah Gunnison Sage Grouse
Conservation Plan, “Range wide, breeding populations are estimated at 3,000 to 4,000 birds. San :
Juan County is the only county in Utah currently known to support a breeding population of v |
Gunnison sage grouse” (http://wildlife.utah.gov/uplandgame/pdf/gsgep.pdf). Increasingly rare, D
only 44 individual Gunnison sage grouse were counted in the state of Utah during 2007
(http://www, western.edw/bio/young/gunnsg/gunnsg.itm). Additionally, UTDWR states,
“Habitat loss appears to be the major threat to the Gunnison Sage-grouse”
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conservation agreement as part of the Gunnison Sage Grouse Rangewide Conservation Plan that
states that the BLM will: , :
To the extent possible, protect or mitigate Gunnison Sage-grouse populations, as well as
suitable habitats located on BLM lands, from negative impacts which may be caused by f
other land use activitics (http://wildlife.state.co.us/NR/rdonlyres/C'91 788FA-1E83-4FAS- i
831E-156E802AE1A3/0/BLMutah,pdf), | '

Section 6840.06.D of the BLM Manual (Special Status Specics Management) provides
“BLM shall carry out management for the conservation of State listed plants and animals.”
(Emphasis supplied). In this context, the term “conservation” means “the use of all methods'and
procedures which arc necessary to improve the condition of special status species and their
habitats to a point where their special status recognition is no longer warranted.” BLM Manual §
6840.01. The Manual further directs “[alctions authorized by BLM shall further the
conservation of ... special status species and shall not contribute to the need to list any special
status species under provisions of the ESA, ... * BLM Manual § 6840.12 (emphasis supplied).
See also BLM Manual § 6840.22.C.

On December 4, 2007, the Federal District Court for the District of Idaho reversed and
remanded the U.S, Fish and Wildlife Service’s (“FWS”) decision not to list the sage grouse as ;
“threatened” or “endangered” under the ESA. Western Watersheds Project v. US. Forest i
Service, 535 F. Supp. 2d 1173 (D. Idaho 2007). The court explained the perilous condition of the 1 :
sage grouse and the impact suffered by its habitats to date. /d, at 1173. Further elaborating on
the current state of grouse habitat, the court noted: “Nowhere is sage-grouse habitat described as
stable. By all accounts, it is deteriorating, and that deterioration is caused by factors that arc on
the increase.” Id at 1186, The court specifically focused on the impact of oil and gas |
developtment on grouse habitat as identified by an independent expert team. Jd. at 1179. The :
court noted “a singular lack of data on measures taken by the BLM to protect the sage grousc
from energy development, the single largest risk in the eastem region.” Id. at 1188. :

Utah is the second driest state in the Union. In the West Desert Basin, which includes the
Fillmore FO, there are only 39,660 acres of mapped wetlands Lo
(http://www.earth.utah.edu/west/earthscape/wetlands/watet/ Wetland Water/WetlandFacts).
Much of the area is an arid desert, making water especially important to migratory wildlife,
including huntable waterfowl, Despite the importance of these wetland resources, Utah’s
wetlands have declined by about 30% since 1780 (World Resources Institute 1992). According
the US Geological Survey '

Habitat loss in breeding areas translates directly into population losses. As wetlands are

destroyed, some birds may move to other less suitable habitats, but reproduction tends to

be lower and mortality tends to be higher. Hence, the birds that breed in these poorer
quality habitats will not contribute to a sustainable population through the years.

(available at http://water.usgs.gov/nwsum/WSP2425/birdhabitat.html)
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LEGAL REQUIREMENTS

L THE NATIONAL ENVIRONMENTAL POLICY ACT.

The National Environmental Policy Act (“NEPA”), 42 U.S.C. §4321 et seq., was ¢nacted
in recognition of “the profound impact of man’s activity on the interrelations of all components
of the natural environment, [and] ... the critical importance of restoring and maintaining
environmental quality to the overall welfare ... of man ... .» 42 USC. § 4331, NEPA
“presctibes the necessary process by which federal agencies must take a “hard look’ at the
environmental consequences of [their] proposed courses of action.” Pennaco Energy, Inc. v.
US. Dept. of Interior, 377 F.3d 1147, 1150 (10th Cir. 2004) (internal quotations omitted); see
also Robertson v. Methow Valley Citizens Council, 490 U.S, 332, 350 (1989). NEPA is intended o
to focus the attention of the government and the public on the likely environmental consequences .
of a proposed agency action. Marshk v. Oregon Natural Resources Council, 490 U.S. 360, 371 B
(1989). : o

Within the Price, Vernal, Richficld, Monticello, and Moab field offices, TRCP }
understands that the proposed sale of the following 57 parcels contested within this protest are
based on the Price RMP (2008), Vernal RMP (2008), Richfield RMP (2008), Monticello RMP
(2008), and Moab RMP (2008): UTU87130; UTU87131; UTUS7132; UTU87133; UTU87134;
UTU87135; UTU87142; UTU87143; UTUS7144; UTU87145; UTUS7146; UTUST147:
UTU87148; UTU87149; UTUB7171; UTU87172; UTU87173; UTUS717S; UTU87176;
UTU87185; UTU87186; UTU87187; UTUS7188; UTU87189; UTU87150; UTUS7191;
UTU87192; UTU87193; UTU87194; UTU87195; UTU87196; UTU87197; UTUS7199;
UTU87200; UTU87201; UTU87202; UTU87211; UTU87212; UTUS7214; UTUS7216:
UTUB7217; UTU87218; UTU87219; UTU87220; UTU87221; UTU87222; UTU87223;
UTU87224; UTU87225; UTU87226; UTU87227; UTU87228; UTUS7229; UTU87230;
UTU87231; UTU87232
Despite the recent revision of these RMPs, the BLM has 1) failed to analyze new information
concerning the impact of oil and gas development on mule deer, elk, pronghomn, Guonison sage L
grouse and greater sage grouse 2) and relies on an arbitrary “reasonable foreseeable |
development” or “RFD" scenarios. ‘ N

Within the Fillmore Field Office, TRCP understands the proposed sale of the following
10 parcels contested within this protest are based on the Warm Springs Resource Area Resource
Management Plan and Record of Decision (WSRA RMP ROD, 1988), the House Range f
Resource Area Resource Management Plan and Record of Decision (HRRA RMP/ROD1987)
UTU87125; UTU87126; UTU87127; UTU87128; UTU87129; UTU87137; UTUS7138; :
UTU87139; UTU87140; UTU87141

In August 2007 the BLM acknowledged that the Fillmore RMP’s do not adequately
evaluate impacts to wildlife in order to lease them and subsequently deferred 41 parcels in
crucial elk and mule deer habitat from the August 2007 lease sale.

In an effort to lease these parcels within the Fillmore Field Office (FFO), the BLM
developed 4 the Fillmore Oil and Gas Leasing Environtmental Assessment (EA) (UT-010-08-050,
2008) with a comment period deadline that was the same date as the December 2008 [easc sale

5
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protest deadline. TRCP protested these parcels and discussed how an EIS was necessary prior to o
leasing because leasing thesc parcels in the FFO will constitute a significant impact. In addition e
to our Dec. 2008 lease protest, the TRCP commented on the FFO EA, and pointed to the need for
an EIS because the potential for significant impacts that trigger the requirement for a full EIS.

Again, in December 2008, the BLM deferred all FFO lease parcels, including those with crucial
elk and mule deer habitat and parcels near important Bonneville cutthroat trout habitat. The
BLM concluded it would need additional time to complete the EA.

In February of 2009 TRCP commented on the FFO EA Unsigned Finding of No Significant
Impact, again pointing to the need for an EIS prior to leasing in the FFO. Additionally, TRCP
along with the Mule Deer Foundation, Utah Trout Unlimited Council, Federation of Fly Fishers,
Backcountry Hunters and Anglers, National Wildlife Federation, and Great Basin Chapter of |
Trout Unlimited sent a letter to Selma Sierra pointing to the need to conduct and EIS prior to
leasing in the FFO because leasing will constitute a significant impact, which triggers the need
for an EIS.

Despite TRCPs repeated request for an EIS prior to leasing oil and gas parcels in the
FFO, the BLM is moving forward with the March 2009 lease sale that includes 10 FFO parcels
in crucial big game and waterfowl nesting and wintering areas without the necessary planning,
Again, conducting an environmental assessment to lease these parcels is wholly in inadequate

and further NEPA review is necessary prior to the leasing stage. v P ol

In summary, the EA: 1) Fails to analyze new information concerning the impact of oil
and gas development on mule deer, elk, and waterfow] wintering and nesting habitat; 2) relies on
an arbitrary “reasonable foreseeable development” or “RFD” scenario; 3) and contains no
analysis of the impact of proposcd leasing on hunting in the affected area.

A. An Environmental Ilhpnct Statement is Warranted for Fillmore FO Leasing.

As a preliminary matter, TRCP submits the EA supporting the proposed leasing action on
the protested 10 parcels represents a wholly inadequate level of analysis for leasing 15,000 acres
of minerals in clk and mule deer crucial winter rango and waterfowl nesting habitat, This low
level of analysis is especially inadequate given the cumulative impact that could resuit from the
availability of 4.3 million acres for potential leasing in the FFO. '

As stated previously, Utah is the second driest state in the union and the FFO is one of S
the driest arcas of Utah. Not only does Utah provide important wintering habitat for waterfowl
and waterfowl productivity, but wetland habitats contribute to public opportunities for waterfowl
hunting. There is an increasing concern that stormwater release of drilling fluids and Ieaks from

compressors and ancillary facilities are having a negative impact on surface water quality

(http://www.waterquality.utah.gov/documents/NPS_Mgmt Plan_2001.pdf). Leasing and the _
subsequent development of natural gas wells near waterfowl nesting habitat in the FFO could : o
pollute wetlands with petrochemicals, create a significant impact on their usability for waterfowl, o
impacting migratory bird nesting and hunting opportunities. ‘
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' Further, the BLM needs to study potential sclenium impacts on waterfowl nesting habitat ;
prior to leasing. Bioaccumulation of selenium is already an issue to water quality and ol and gas ol
drilling in selenium rich soils and bedrock will only exacerbates the problem and BLM .
should analyze this issue and take measures to monitor and mitigate the effects on waterfow!
prior to leasing (Waddell & Stanger, 1992). There is the potential for deposited selenium to
accumulate in backwaters to unsafe levels, where it bioaccumulates and ultimately create adverse -
impacts the nesting success of waterfowl. Such an affects have already been documented in
Utah at the Ouray National Wildlife Refuge and the impacts are significant
(hutp://www.fws.gov/refuges/profiles/index.cfin?id=65570 and
hitp://www.trout.forprod.vt.edu/fishpubs/lemly1999_01.pdf). '

- Additionally, lease parcels arc located on key pronghorn, ¢lk, and mule deer range,
including the valuable Fillmore Oak Creek/South limited bull elk hunting unit and the West
Desert/Vernon limited entry mule deer big game hunting unit. These big game units provide
world class opportunities for the public to enjoy wildlife and the subsequent impact of these elk
and deer resources from energy development is likely to be “significant™ for NEPA purposes,
and thus an environmental impact statement (“EIS”) is warranted. -

Significance is evaluated in terms of both context and intensity. 40 C.F.R. § 1508.27.
“Intensity” should be judged, among other ways, by considering: “3) Unique characteristics of | &
the geographic area such as proximity to ... ecologically critical areas; (4) The degree to which v
the effects on the quality of the human environment are likely to be highly controversial; (5) The
degree to which the possible effects on the human environment are highly uncertain or involve
unique or unknown risks ... [and] (7) Whether the action is related to other actions with
individually insignificant but cumulatively significant impacts,” ’ s

The proposed lease parcels will be within and in close proximity to crucial winter range, = o
fawning arcas and migration routes, plus important waterfowl nesting areas and winter habitat, = R
The impact of eventual development on those ateas is “highly controversial” in that there appears
to be significant disagreement between BLM and the scientific community concerning the
impact of oil and gas development on crucial winter range and what is required to protect big
game and waterfowl from those impacts. BLM's EA concedes that it is difficult to tell what the
overall impact of leasing will be on these resources. Finally, there is little question that the
cumulative impact of oil and gas leasing presents a serious threat o big game viability. All these
factors militate in favor of a finding of significance, and, thercfore, the production of an EIS.

'B. BLM Must Recognize the Latest Information on Mule Deer and Sage
Grouse.

Agencies must supplement existing environmental analyses if new circumstances “raise{
] significant new information relevant to environmental concems[.]” Portland Audubon Soc'’y v.
Babbist, 998 F.2d 705, 708-709 (9th Cir. 2000). Moreover, an “agency must be alert to new
information that may alter the results of its original environmental analysis, and continug to take
a ‘hard look at the environmental effects of [its] planned action, even after a proposal has
received initial approval.'” Friends of the Clearwater v, Dombeck, 222 F.3d 552, 557 (9th Cir,
2000) quoting Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 374 (1989). ‘
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NEPA’s implementing regulations further underscore this obligation. An agency “shall
prepare supplements to either draft or final environmental impact statements if ... there are
significant new circumstances or information relevant to environmental concerns and bearing on
the proposed action or its impacts.” 40 C.F.R, §1502.9(c)(1)(ii). Even where an EIS has been
previously prepared, “[i]f there remains ‘major Federal actio[n]’ to occur, and if the new
information is sufficient to show that the remaining action will ‘affec(t] the quality of the human
eivironment’ in a significant manner or to a significant extent not already considered, a
supplemental EIS must be prepared.” Marsh v. Oregon Natural Resources Council, 109 S.Ct.
1851, 1859 (1989). :

Case in point, the Utah BLM recognized the importance of new information when it
decided to pull 42 parcels in the August 2007, lease sale, cancel the entire November 2007 lease
sale and then defer 5 parcels in the February, 2008 lease sale. Catlin, T., Federal Ol and Gas
Sale Scheduled for August 21, Utah BLM Newsroom (15 August 2007); Catlin, T, November
Competitive Oil and Gas Lease Sale Cancelled, Utah BLM Newsroom (28 September 2007);
Catlin, T., Federal Qil and Gas Sale Scheduled for February 19, Utah BLM Newsroom (1s
February 2008). The proposed lease parcels should not be leased until BLM has evaluated the
best available information on mule deer and sage grouse,

1. Vernal, Richfield, Price, Monticello, and Moab RMPs Inadequately
Evaluate Significant New Information

Despite the recent completion of new RMPs for the Vernal, Richfield, Monticello, Price,
and Moab field offices, the BLM has failed to analyze new information about oil and gas
development, and impacts to important wildlife habitats like crucial winter range, fawning arees,
and migration routes. The most recent findings, including published literature, report significant
impacts to mule deer usc of winter range, with 27% being attributed to energy development.
Sawyer, H. et al., 2006 ANNUAL REPORT. SUBLETTE MULE DEER STUDY (PHASE II): LONG-TERM
MONITORING PLAN TO ASSESS POTENTIAL IMPACTS OF ENERGY DEVELOPMENT ON MULE DEER IN
THE PINEDALE ANTICLINE PROJECT, Cheyenne, Wyoming, USA (2006) and Sawyer, H. et al.,
2006, WINTER FIABITAT SELECTION OF MULE DBER BEFORE AND DURING DEVELOPMENT OF A
NATURAL Gas FIELD, Journal of Wildlife Management 70:396-403 (2006). This is despite
BLM’s use of lease stipulations like those to be utilized under the proposed action described in
the RMPs and EA. The mule deer research from Sublette County, Wyoming paints a “seriously
different picture of the likely environmental consequences of the proposed action” that has never
been discussed in an environmental assessment or impact statement. State of Wisconsin v.
Weinberger, 745 F.2d 412 (7th Cir. 1984); accord, Essex County Preservation Ass’n v. |
Campbell, 536 F.2d 956 (1st Cir. 1976), Yet, the RMPs and the EA do not even reference these

studies in the literature cited, ~

In addition, recent studies have concluded that protection of migration corridors is critical
to sustaining migratory mule deer populations in key areas. See generally Western Ecosystems
Technology, Final Report for the Atlantic Rim Mule Deer Study (April 2007) and Hall Sawyer
and Matthew Kauffman, Mdentifying Mule Deer Migration Routes in the Atlantic Rim Project

~ Area (April 1,2008) at 1. Again, there is no mention of this research in the RMPs and EA.
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Information contained in an EIS “must be of high quality. Accurate scientific analysis,
expert agency comments, and public scrutiny are essential to implementing NEPA.” 40 CF.R. §
1500.1(b). “Agencies shall insure the professional integrity, including scientific integrity, or the I
discussions and analyses in environmental impact statements.” 40 C.F.R. §1502.24. By failing
to incorporate and respond to clear scientific conclusions, BLM has violated this fundamental
principle concerning the integrity of its NEPA analysis. To the extent BLM believes it lacks - ;
information sufficient to draw conclusions based on the foregoing science, it must make that fact i
clear in its ETS or EA. 40 C.F.R. § 1502.22. Ultimately, BLM “has the responsibility to make an y
informed judgment, and to estimate future impacts on that basis, especially if trends are - .
ascertainable ... . The agency cannot ignore the[] uncertain but probable effects of its -
decisions.” CEQ Forty Most Asked Questions (No. 18).

2. New Information on Sage Grouse Needs.

Biologists from the Western Association of Fish and Wildlife Agencies (“WAFWA™)
recently presented to WGFD a memorandum entitled: Using the Best Available Science to
Coordinate Conservation Actions that Benefit Sage-Grouse Across States Affected by Ol and
Gas Development in Management Zones I-1l (Colorado, Montana, North Dakota, South Dakota, :
Utah, and Wyoming) (29 January 2008) (Copy attached as Exhibit A). The memorandum states: 3

Full ficld energy development appears to have negative impacts on sage-grouse
populations under current lease stipulations (Lyon and Anderson 2003, Holloran
2005, Kaiscr 2006, Holloran et al. 2007, Aldridge and Buyce 2007, Walker et al.
2007, Doherty et al. 2008). Much of greater sage-grouse habitat in MZ 1 and 2
has already been leased for oil and gas development. These leases carry
stipulations that have been shown to be inadequate for protecting breeding and
wintering sage-grouse populations during full field development, (Holloran 2005,
Walker et al. 2007, Doherty et al. 2008), New leases continye to be issued using
the same stipulations, To ensure the long term persistence of populations and
meet goals set by the states for sage-grouse, ident{fying and implementing greater
protection within core areas from impacts of oil and gas development is a high

priority,

---------

Research indicates that oil and gas development exceeding approximately 1 well
pad per square mile with associated infrastructure, results in calculable impacts on
breeding populations, as measured by the number of male sage-grouse attending
leks (Holloran 2005, Naugle et al. 2006). Because breeding, summer, and winter
habitats are ‘essential to populations, development within these arcas should be !
avoided. :

(Emphasis supplied).

WAFWA'’s éﬁﬁque was directed at current stipulations BLM places on oil and gas leases
(and also applies as a condition of approval on Applications for Permits to Drill and Right of
Ways). Those stipulations are not based on science, but instead on a traditional consensual
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agreement from the “late 1960°s” as stated in the attached Affidavit by BLM Biologist David A.
Roberts (July 20, 1998) in Laramie County, Wyoming, (See Bxhibit B), As WAFWA correctly
notes, those stipulations have been determined to be ineffective in accomplishing their purpose.
The EWS agrees. In commenting on the use of these stipulations in the Atlantic Rim of WY,
FWS stated that it “does not support a 0.25 mile protective buffer around sage-grouse leks as a
mitigation measure, nor does [FWS] support a 2-mile [seasonal] buffer to protect nesting
habitat,” Rather, FWS “strongly recommend[] minimum protection measures as described by
Connelly et al. (2000).” See Letter from FWS to BLM dated January 26, 2006. Those measures
include precluding surface disturbance within two miles of an active lek. Connelly et al.,
Guidelines to Manage Sage Grouse Population and Their Habitats, Wildlife Society Bulletin
2000, 28(4): 967-985.

Despite this evidence, the Utah RMP’s and the Fillmore EA in question all continue to nse
outdated stipulations that are shown to result in sage grouse population declines.

* The Moab RMP prohibits surface occupancy within % mile of Gunnison and greater sage
grouse leks, but “An exception may be granted by the Ficld Manager if the operator
submits a plan which demonstrates that impacts from the proposed action can be ‘
adequately mitigated.” Those boundaries can then be adjusted if leks become inactive,
The Moab office only prohibits surface occupancy in greater sage grouse nesting and
brooding habitat from March 15 through June 15. j

¢ The Vemal RMP states that development around leks will merely “avoid developing
roads, fences, poles, and utility lines within 1,300 feet of a lek,” and that development
will “use the best available technology such as installation of multi-cylinder pumps,
hospital sound reducing mufflers, and placement of exhaust systems to reduce noise”
within % mile of known active leks.

* The Monticello RMP has a no surface restriction within .6 miles of active Gunnison sage
grouse leks and avoidance strategies are used in year round habitat, although
modification exceptions may be granted on year round habitat if avoidance is difficult.

e The Richield RMP prohibits surface occupancy within %4 mile of an active lek, but
exeptions can be granted by the field manager. Surface use is restricted in sage grouse
brooding areas from March 15 through July 15.

¢ The Fillmore EA requires that “No surface disturbing or otherwise disruptive activity
would be allowed from November 15 through March 1 in identified greater sage-grouse
winter concentration areas,” and does not take the necessary steps to ensure that L
development is done right when activities are allowed to move forward. B

No parcéls should be leased near Gunnison sage grouse or greater sagef grouse leks or wintering
areas unti] the BLM more thoroughly evaluates the latest scientific information on the impacts of

development on sage grouse.

D. The RFD Scenarios are Unreasonable.

Without thé slightest acknowledgement of these factors, BLM employs the same ,
fundamental RFD scenario it has relied on for two decades. In light of improving technologies ¥
and economic pressures making otherwise marginal oil and gas production more cost-effective, it @

10




012
.03/09/2009 15:30 FAX @012

is totally unreasonable to assume that, once leased, production would bé limited to ln'st:oric.ali
standards and expectations, ’ o

According to & recent NY Times article, “The wellhead price of natural gas is about five
times higher than it was in the 1990s” and “The Bush administration, in its effort to expand =
energy production, has issued more than three times the number of well-drilling permits on
Western lands as in the Clinton administration’s last six years,” (Barringer, Falicity. 4 Push to
Wrest More Oil From Land, but Most New Wells Are for Natural Gas. New York Times. August
3,2008.). With new market situations causing increasing prices and political interests pushing
for increased natural gas production, it is unreasonable to expect that future natural gas
development levels will mirror those of the 1980°s when the situation is clearly different.

By relying on an illegitimate RFD scenario, BLM has artificially downplayed the likely
environmental impacts of development in the leased area. Such impacts can be seen in places
such as the Powder River Basin and Pinedale Anticline, where new technologies have made |
previously unavailable gas sources accessible and highly marketable, The environmenta] -
degradation associated with those developments has been profound, yet BLM’s EA and RMPs
appears to dismiss these potential impacts altogether.

Eurther, the recently prepared Fillmore EA doesn’t even reevaluate the Reasonable
Foreseeable Development scenario within the Fillmore field office. Rather, the Fillmore EA |
depends on two outdated supplemental EAs for Oil and Gas Leasing, both prepared in 1988.
These ate the RFD in the supplemental EA House Range Resource Area and the RFD inthe
supplemental EA for Oil and Gas Leasing, Warm Springs Resource Area. As disclosed by the
UT BLM, energy discoveries have recently becn made in close proximity to the Fillmore FO. -
According to recent statements from Terry Catlin, energy team lead from the Utah BLM state
office “What's driving industry interest in the area is the Wolverine oil strike in south-central
Utah near Richfield” (http://www.sltrib.com/news/ci_11132127). This Wolverine strike is not
even discussed or considered in the RFD because the mineral discovery occurred after the RFD

was developed. ‘

These RFDs fail to recognize not only the earlier stated impacts, but also substantial
changes in BLM policy over the intetvening years that are specifically designed to increase
development nationwide. For example, in 2003, BLM issued Instruction Memoranda Nos. 2003
233, INTEGRATION OF THE ENERGY POLICY AND CONSERVATION ACT (EPCA) :
INVENTORY RESULTS INTO THE LAND USE PLANNING PROCESS (EXPIRED), and
2003-234, INTEGRATION OF THE ENERGY POLICY AND CONSERVATION ACT
(EPCA) INVENTORY RESULTS INTO OIL AND GAS EXPLORATION AND
DEVELOPMENT USE AUTHORIZATIONS (EXPIRED), for the stated purposes of
reaffirming BLM’s “commitment to not unduly restrict access to the public lands for cnergy
exploration and development™ and of implementing the Administration’s goal for federal
agencies to “expedite their rcview of permits or take other actions necessary to accelerate the
completion of [energy-related projects]” including through reassessment and modification of so-
called “constraints” to federal oil and gas leasing. Instruction Memorandum 2003-234 required a
review of all exisling lease stipulations to determine if they were still “necessary and effective™
and to direct that, if “leage stipulations are no longer necessary or effective, the BLM must
consider granting waivers, exceptions, or modifications.” BLM issued Instruction

11
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Memorandum 2004-110, FLUID MINERAL LEASING AND RELATED PLANNING AND
NATIONAL ENVIRONMENTAL POLICY ACT (NEPA) PROCESSES (EXPIRED), to direct
land managers to proceed with leasing even while applicable land use plans were being revised,
even if those plans were considering protecting the natural values of the same lands, and to
require that any deferrals of leasing be supported by detailed explanations and documentation,
submitted to the state and national directors of the BLM. Instruction Memorandum 2005-247,
NATIONAL ENVIRONMENTAL POLICY ACT (NEPA) COMPLIANCE FOR OIL, GAS,
AND GEOTHERMAL DEVELOPMENT (EXPIRED), was issued in the wake of the Energy
Policy Act of 2005 (“EPAct™), Pub, L. No. 109-58, 119 Stat. 594 (2005),! to address “NEPA |
compliance” in light of the new leasing priorities. It recommends BLM develop a NEPA
alternative of higher well density and development beyond that actually proposed by an operator
and provides direction a5 to how to make the maximum number of projects fit into categorical
exclusions to avoid NEPA altogether.

More importantly, the Government Accountability Office (“GAOQ”) issued a report in
June 2005 entitled OIL AND GAS DEVELOPMENT - INCREASED PERMITTING
ACTIVITY HAS LESSENED BLM'S ABILITY TO MEET ITS ENVIRONMENTAL
PROTECTION RESPONSIBILITIES (GAQ-05-418). ‘The GAO found that the increased
volume of Applications for Permit to Drill (“APD"), and mandates to promptly process them,
resulted in more BLM staff resources being devoted to issuing permits and less to monitoring
and enforcing compliance with environmental standards. According to the GAO, the total
number of oil and gas drilling permits approved by BLM more than tripled, from 1,803 to 6,399,
during fiscal years 1999 - 2004, GAO 17, The GAO explains succinctly that this “dramatic
increase in oil and gas development on federal lands over the past 6 years has lessened BLM’s
ability to meet its environmental protection responsibilities.” GAOQ 5. For example, the field
offices visited by GAO investigators reported meeting annual environmental tnonitoring '
requirements “only about half of the time"” during the 6 year period, GAO 22,

The RFD scenario for the Fillmore FQ, being two decades old is significantly outdated
and no leasing should occur until these RFDs are revised, Numerous technologics have been
created over the last 20 years for developing natural gas resources that have greatly expanded -
industry’s ability to extract gas that was previously unavailable or economically infeasible, This
increased efficiency should be considered, along with the rising cost of natural gas that is
spurring increased development interest in areas where it was previously unseen.

! In Section 366 of the EPAct Congress imposed & 30-day timeframe for the approval of APDs
based on arguments by industry representatives that BLM was too slow approving APDs.

1 Congress also provxded a series of mandatory “categorical exclusions” from NEPA compliance
for certain activities in Section 390 of the EPAct. These exclusions allow BLM to completely
avoid analyzing and disclosing the environmental impacts of certain activities related to oil and
gas development (e.g., drilling new wells in an already “developed field”).

12
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E.  The Fillmore EA Docs Not Analyze the Impact of the Proposed Lease Sale on
Hunting,

NEPA “places upon an agency the obligation to consider every significant aspect of the
environmenta] impact of the proposed action” and “ensures that the agency will inform the
public that it has indeed considered environmental concerns in its decision making process,”
Baltimore Gas & Electric Co. v. Natural Resources Defense Council, Inc., 462 U S. 87, 97
(1983) (oitations omitted). In this case, BLM has not ¢valuated adequately the impact of
proposed leasing on hunting in the affected area within the Fillmore FO. The BLM makes no
attempt to determine how the impacts of leasing and the subsequent development of oil and gas
on crucial winter range and fawning areas will impact hunting. The EA instead generally
discusses how energy development “could affect wildlife resources in a variety of direct and
indirect ways.”

Moreover, in evaluating the cumulative impact of the proposed lease sale, BLM states
that its “Cumulative Impact Analysis Area” is limited to the action area, However, big game and .
waterfowl do not respect BLM's administrative boundaries. A proper cumulative impact
analysis must account for the overall impact of the proposed lease sale on the herd units to which
animals in the action area belong. BLM has not even attempted such analysis. As a result, the
American sportsmen has no idca how BLM’s proposal will affect him,

F. BLM Must Conduct the Required NEPA Analysis Before Leasing or Impose
“No-Surface Occupancy” Stipulations,

CEQ regulations make clear that the discussion of altematives is “the heart” of the NEPA
process.: 40 CF.R. §1502,14. NEPA analyses must “[rligorously explore and objectively
evaluate all reasonable alternatives.” 40 C.F.R. §1502.14(a). Objective evaluation is no longer ;
possible afier BLM has bound itself to a particular outcome (such as surface occupation within
sensitive arcas) by failing to conduct adequate analysis before foreclosing alternatives that would
protect the environment (i.e., no leasing or No Surface Occupancy (NSO) stipulations).

An oil and gas lease conveys “the right to use so much of the leased lands as is necessary
to explore for, drill for, mine, extract, remove and dispose of all the leased resource in a
leaschold.” 43 C.F.R. §3101.1-2. This right is qualified only by “[s]tipulations attached to the
lease; restrictions deriving from specific, nond:scretmnary statutes, and such reasonable ‘
measurcs as may be required by the authorized officer to minimize adverse impacts to other
resource values, land uses or users not addressed in the lease stipulations at the time operations
are proposed.” 43 C.F.R. § 3101.1-2. Unless drilling would violate an existing lease stipulation
or a specific nondiscretionary legal requirement, BLM argues lease development must be
permitted subject only to limited discretionary measures imposed by the surface-managing

agency.

2 That said, BLM has broad discretion in leasing federal lands in the first instance, The Mineral
Leasing Act (“MLA") “left the Secretary discretion to refuse to issue any lease at all on a given
tract.” Udall v. Tallman, 85 S.Ct. 792, 795 (1965) reh. den. 85 S.Ct. 1325. “The filing of an
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Accordingly, the appropriate time to evaluate the impact of leasing on crucial winter
range, fawning habitat, is before an oil and gas lease is granted. Sierra Club v. Peterson, 717
F.2d 1409, 1414-1415 (D.C. Cir. 1983) citing Mobil Oil Corp. v. F.T.C,, 562 F.2d 170, 173 (2nd
Cir, 1977)). Unless BLM is prepared to withdraw the protested parcels or incorporate NSO
stipulations into leases on the protested parcels, BLM must analyze the impacts of subsequent
development prior to leasing. BLM cannot defer all site-speoific analysis to latcr stages such as
submission of Applications for Permit to Drill (“APDs”) or proposals for full-ficld development.

In an effort (o prevent further loss of crucial big game habitats and migration corridors,
the Westem Governor’s Assooiation in 2007 issued a resolution calling for better identification
and cooperation to protect these important habitats for the future. See Resolution 07-01,
Protecting Wildlife Migration Corridors and Crucial Wildlife Habitat in the West, In the L
associated follow-up report from the Oil and Gas Working Group (December 2007), problems D
with the current leasing process and recommendations for better management and coordination |
were made. Recommendation #1-D states: “Western Governors should request the Secretaries
of the Interior and Agriculture to assess, and implement where appropriate, ¢ policy of site-
specific NEPA analysis before offering new federal lease parcels in the areas that the states dee;
to be wildlife corridors and crucial habitats.” (Emphasis supplied). j

II. FEDERAL LANDS POLICY AND MANAGEMENT ACT (“FLPMA”)

FLPMA directs the Secretary and BLM to manage public lands “under principles of :
multiple use and sustained yield.” 43 U.S.C. § 1732(a); sce also 43 U.S.C. § 1701(a)(8) (listing _ 2
purposes and values that should be considered in the management of public lands). FLMPA
further requires that “[iln managing the public lands the Sccretary shall, by regulation or b
otherwise, take any action necessary to prevent unnecessary or undue degradation of the lands.” X
43 US.C. § 1732(b). In the context of FLPMA, by using the imperative language “shall”, (
“Congress [leaves] the Secretary no discretion” in how to administer the Act. NRDC v. Jamison, ' :
815 F. Supp. 454, 468 (D.D.C. 1992). BLM’s duty to prevent unnecessary or unduc degradation
(“UUD"™) under FLPMA is mandatory, and BLM must, at a minimum, demonstrate compliance
with the UUD standard. Sierra Club v. Hodel, 848 F.2d 1068 (10th Cir. 1988) (the UUD
standard provides the “law to apply” and “imposes a definite standard on the BLM.”), Finally,
the agency is required to manage the public’s rcsources “without permanent impairment of the
productivity of the land and the quality of the environment...” 43 U.8.C. §1702(c); Mineral i
Policy Center v. Norton, 292 F, Supp. 2d at 49. : i

application which has been accepted does not give any right to lease, or generate a legal interest .
which reduces or restricts the discretion vested in the Secretary whether or not to issuc leases for
the lands involved.” Duesing v. Udall, 350 F.2d 748, 750-51 (D.C. Cir. 1965), cert. den. 383
U.S. 912 (1966). See also Bob Marshall Alliance v. Hodel, 852 F.2d 1223, 1230 (Sth Cir. 1988)
(“[R]efusing to issue [certain petroleum] leases ... would constitute a legitimate exercise of the
discretion granted to the Secretary of the Interior”); McDonald v. Clark, 771 F.2d 460, 463 (10th
Cir. 1985) (“While the [MLA] gives the Secretary the authority to lease government lands under
oil and gas leases, this power is discretionary rather than mandatory”).

14 ‘ ;.
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In this case, BLM is required to demonstrate compliance with the UUD standard by
showing that fiture impacts from development will be mitigated and thus avoid undue or
unnecessary degradation of big game crucial winter ranges, fawning areas, and migration routes,
See e.g., Kendall's Concerned Area Residents, 129 IBLA 130, 138 (“If unnecessary or undus
degradation cannot be prevented by mitigation measures, BLM is required to deny approval of
the plan.”). See also Mineral Policy Center v. Norton, 292 F. Supp. 2d 30, 40 (D.D.C. 2003)
(“FLPMA, by its plain terms, vests the Secretary of the Interior with the authority—and indeed
the obligation—to disapprove of an otherwise permissible ... operation because the operation
though necessary ... would unduly harm or degrade the public land.”). In this instance, BLM
has a statutory obligation to demonstrate that leasing in or adjacent to crucial big game winter
ranges, fawning areas, and migration routes will not result in UUD,

By failing to incorporate the best available scientific data concemning the needs of big
game, sage grouse, and waterfowl, BLM has failed to adhere to its obligations under FLPMA.
BLM’s proposed action would rely on timing stipulations already shown to be ineffective in
maintaining mule deer and grouse populations. This will result in UUD and permanent
impairment by imeparably damaging the habitat function key habitats that will likely lead to
population decline, This UUD and permanent impairment will, in turn, drive both wildlife
populations and the hunting and related recreational opportunities they support out of the
affected area. BLM cannot commit over 86,000 acres of key wildlife habitats to a single use and -
ignore ity corresponding obligation to maintain the other uses of public lands as required by
FLPMA. Proceeding with leasing would be arbitrary, capricious, and an abuse of discretion. |-

II. EXECUTIVE ORDER 13443: FACILITATION OF HUNTING HERITAGE AND |
WILDLIFE CONSERVATION |

On August 16, 2007, President Bush signed Executive Order (“EO”) 13443, the purpose
of which is “to direct Federal agencies that have programs and activities that have a measurable
effect on public land management, outdoor recreation, and wildlife management, including the
Department of the Interior ..., to facilitate the expansion and enhancement of hunting
opportunities and the management of game species and their habitat.” See EO 13443 reprinted at |
72 Fed. Reg. 46,537 (Aug. 20, 2007). Among other things, EO 13443 requires BLM to: ;

¢ Evaluate the effect of agency actions on trends in hunting participation and, where
appropriate to address declining trends, implement actions that expand and enhance i
hunting opportunities for the public;

e - Manage wildlife and wildlife habitats on public lands in a manner that expands and
enhiances hunting opportunities, including through the use of hunting in wildlife
management planning; and

» Establish short and long term goals, in cooperation with State and tribal governments,

- and consistent with agency missions, to foster healthy and productive populations of
game species and appropriate opportunities for the public to hunt those species.

The RMPs and EA, on which the proposed leasing action is based, does not account for
the duties imposed on BLM by virtue of EO 13443, The documents do not even acknowledge
EO 13443, Leasing of the protested parcels will directly adversely impact the very resources and
recreational and hunting interests EO 13443 is intended to protect. Yet, BLM has provided no

15
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explanation of whether or how the proposed lease sale will comply with EO 13443. Whilé
TRCP understands EQ 13443 purports not fo create ag independent right of judicial review,
proceeding to lease the protested parcels without consideration of the goals and objectives of EQ

13443 would be arbitrary and capricious and without observance of procedures required by EQ
13443. See 5 U.8.C. § 706(2)(a) and (d).
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For the reasons stated above, parcels containing disputed greater sage grouse, Gunnison .
sage grouse habitat, waterfowl nesting and wintering habitat, big game crucial winter range,
fawning areas, and migration routes are inapptopriate for mineral lcasing and development at this
time. Existing pre-leasing analysis does not comply with NEPA, FLPMA or other applicable
law, Utah citizens have raised substantial concerns about impacts to big game resources and the
need for additional actions to protect these resources.

TRCP respectfully requests that the Utah State Director withdraw these disputed parcels
from the March 24, 2009 competitive lease sale. In the event BLM proceeds to offer these
parcels, all prospective bidders should be informed of the pending protest.

Respectfully submitted,

Joel A Webster
Policy Initiative Manager : N
Theodore Roosevelt Conservation Partnership Y
2321 Gerald Ave.

Missoula, MT 59801

406.360.3904
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