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Rel Protest of the Bureau of Land Menagementtr Notice of competitive oil and

Gas Lease Sale of Parcele with Eigh Coneen'ationValue

Dar Dfucstof Sie,tra:

Prctertcd Pmcdr

Inacoordanoewith43C,F,R, $$4,450-2;3120,1-3,CarterforNativoEcosystems
('gcl.[E ) proteets the June 23,2009 eale of the following paroelr:

uTo509-025
uTo509-026
uT0509-027
ur0509-028
uT0509-029
uT0509-030
uT0509-031
uTo509-032
uTo509-033
uTo509-034
uT0509-035
uT0509-036
uT0509-037
uT0509-038
uTo509-039
uT0509-040
uTo509-04I

uTo509-042
uTo509-043
uTo509-044
uTo509-045
uTo509-046
uTo509-047
uTo509-048
uTo509-049
uTo509-050
uro509-052
uro509.053
uTo509-054
uTo509-057
uTo509-058
uTo509-060
uT0509-063
uTo509-064

uro509-065
uTo509-066
uTo509-067
uTo509-068
uro509-069
uTo509-070
uTo509-071
uTo509-072
uTo509-073
uTo509-074
uTo509-075
uTo509-077
uTo509-078
uTo509-079
uTo509-080
uTo509-081
uTo509-082

uTo509-083
uTo509-084
uTo509-085
uTo509-085
uTt108-001
uTl108-007
uT1l08-009
uTll08-010
uTl l08-011
uTl108-017
uT1108-026
uTl108-028
url108-033
uT1108-034
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Oil and gae exploration and development authorized through the propoaed lea{ilgl i 0 F I ii T I It | 0R
of tho protcstod paroels is likoly to havc significant negativc impacts 0n great€r sage&Uli Cf I n i:[jl I iff-'i
grousE, Grmnieon ssge-Erouse, Gunnieon's Prairie-dog, white.tailed prairie dog blaok'
fmted ferret, burrowing orl, lcit fox, feruginoua hawt graeehopper sPsrrow, long'billed
ourlew, Southweettrr willow flyoatoher, yellow-billed ouokoo, Northan goehewlg ehort
oared owl, Mexioan spottcd owl, bald eagle, clay racd-mustar4 Uintah Basin hooklors
0a0hl$, Horseshoe milkveto[ Despain pincushion saptus, shrubby read nurtard
Winkler'e pinouehion oaotus, W"ight frghhook osotue, bluehead ruoker, roundteil ohub,
flannplnouth suak€r, Southern lcatherside chub, Uintah Basin hooklps$ caotus, tho four
c,ndangarad Colorado River fish spooies, least ohub, Colomdo River outthroat trout
epotred bat, Towneend's big-eared bet, big free-tailed bat, Western toad, smooth
groonrnako, silky pocket mouse, bifid duct pyrg, and otho,r tpocial statur spocios.

Please eee Exhibit 1 for a liet of epeoial atotue epeoiee that will be negatively
inpaotcd as a result of thc propored loaring of tho protestcd parocls. Exltibit I litts tho
rpecies that ro likcly to ooour within the proterted parcols, aocording to GIS data from
BLM, Utsh Divieion of Wildlife Resouroee, UtshNsturd Heritage Progrsn end other
Boufges, In many cases the protested proels contain key habitat for thoso species, and
there arc oile or morc knou'n ocowrenoes of tho rpocios within the protested parool. In
sone oaoes, the speoiee no longer oosurs within the proteated paroel, but the paroel
aontains habitat which may be important to the reoovery of tho spooios. CNE will
provide additional info,rmation on the rocords of ocounenoo of paoh spooies within each
proteeted paroel (e.g. the dstE the epeoiee wee lset obgerved in the paroel eto.), and on the
tlpe and inportanoe of habitat within tho protosted parocls upon rcquort. In addition oil
and gas cxploration and dovolopncnt authuizodthrough thc prcpoted lcasing of the
protested paroels is elso likely to have oignifioent impaote on landa of high sonservation
v*lua and thc rarc and inperilad spooies and othor unique resoutlgc$ they tupport. Lands
of high oonsefvdiott valuo that may be rignifioantly impactod by the propoled leadng
inoludc arear that CNE has nominatod as whito-tailcd pairic dog Artat of Critical
Environmental Conoern, Paroels thst sre listed in Exhibit I ss mntaining white'tailed
preirie dog habitat in may be within reas that CNE nominsted ae whit€-tsiled prairie dog
fueas of Critioal Environmental Concem ar pan of tho RMP revision proc€ss.

The iegues reised in the statement of reasong apply to theee epeoiee snd areeg of
high oonservdion value. We havo provided additional information on Bomc of there
epeoiee in the following paregraphe,

greder sags'Enrure and Gunnigon Eage-grouae

Appendix 1 showg key greeta end Gunnieon ssge-Erouse habitst that hss been
proposed for lcasing in the Junc salc, including dooumentod occurenoes of both rpecier,
c,ruoiel brooding use a:EsB fm both epeoies, sruoial winter use arees fu Gunnieon eage'

gnouse, a Gunnison sage.grousE lelq snd year+ound hsbitat for Gunnigon ssge'grouse.



o

u,^ii3;i,r Llr I iLr
' l  t:;0Utt IS-UltiI

Thc BLM has not adequately concid€rcd thc information in tha following 2809 t{fiY I l+ frll 7: 2?:
dooumente, in developing elternativee to prcteot greater ssg-E'grouse *l.Gryh:lYqtl p i O F Jil T F rr rn*
grouse in the faoe of eneigy dwelopment in itr_ Regouroe Management Plene,.in wEPti'ii d f i i j I i i?ii,ii
inalysis (in Rcsouroo Managcmcnt Plans andEnviroqmcntal Assossncnts) of the inpaotg
ofthe propoaed leasing on greater ssgE-grouse end Gunnieon sage'grouse, and in

ryplying mitigation measures ss lesee notioee end atipulationa, to mitigate impeota to
greater sege-grouse end Gunnieon sage'grouse to insignifioenoe:

2007. Western Watsfshcds hojectv. U.S, Fotcst Service. 535 F, Supp, 2dIl73: D. Idaho

AldridgoCL"BoyoeMs.2007.Linkingoocutenceandfitnosstoperuifionae:habit*.
bascd ipproach flr endangerad graater sag6-grous6. Ecologioal Applications l7: 508'
526.

Baxter RJ, Flinders JT, Mtohell DL. 2008. Survival, moveneflts, and reproduction of
hanalossted greater BsgE-grouse in ShawbtrryValley, Uteh. Journsl of Wildlife
Managomont 72: 179-186.

Brem CE. 2006, A bluepring for eage-grouo€ oonservation and lEoovtry. Tuoson, AZ:

Grouse Ino.

connelly JW, sohroederM4 ssnds A& Brsun CE.2000. Guid€lines to managE BsgE
grousa populationr and theirhabiats. wildlife soaiety Bulletin 28: 967'985.

Doherty KE. 2008. Sage-grouee and energy developmentr Integrating eoienoe wifh

consarvation planning to ieduce inpactr. Fh.D. Dirscrtation. Univctsity of Montana,
Missoula.

Doherty KE, Naugle DE, Walker BL, Crraham JM. 2008, Grcatcr sage'grouse wintcn

habitat selcotion and onergy dovolopment, Journal of Wildlife Managoment 72: 187 '195,

Hollorsn MJ, Andereon SH. 2005. Spatiel digbibution of greater Bage'Srouee neste in

relativelyoontiguouseage.brrrehhabitst8.TheCondor|07z742.152

Holloran MJ, HeethBJ, Lyon d slater $J, Kuipers JL, furderson stl. 2005' Greater

ssgE.grousE neeting hebitst seleotion afld euooess in wyoming, Jor.unel of wildlife

lrdanagemant 69: 638 -649,

MoynahenBJ, Lindberg MS, Rotella JJ, Tho'qas JW. 2007. Fsotorg affeoting neet

survival of greater s"golgroure inNorthsentral Montana. Journal of Wildlife
Manegement 7 L 1773'1783,

Oyler-Mooancp SJ, Taylor SE, Quinn W. 2005a' A nultilocus population genctio suwcy
of the greoter BagE-Erouse ecroectheir range. MoleoularEmlogy 14: 1293'1310.



Oylr-Mcoance SJ, St John J, Taylor SE, Apa A Quinn TW. 2005b. Populatiott gonctics
of Gunnieon ssge-grouse: Implioations for management. Journal of Wildlife
Manegement 69: 630-63?.

Sohroeder MA, et d. 2004. Diebibution of eage.g'ouse in Nmth Amerioa. The Condc
106:363-376.

Teddy Roosevclt Consorvation Partnuship, North American Grouse Parhenhip, 2008.
Petition for rulcnaking to protect goatcr sagc-gf,ousp on landr administ€rcd by thc
Bureau of Land Msnegement. 44 pager.

Biologirts ftoan the West€,tri Assooiation of ltrildlifa Agenoies ("lVAFWArt) reoently
authored s memorffrdum entitiled: Uaing the begt svsileble ssienoe to ooordinde
consuvation actions that bencfit sagc-groufl€ aoross stdos afhcted by oil and gal
developnont in Management Zones I-II (Colomdo, Mofltana, Ntrth Dakota, South
Dakota, Uteh snd Wyoming) (Memorandum from Terry Clevelsnd ond John Emmerich
to Ton Christians€,fl md Joc Bohne, Wyoming Ganc and Firh Dopartnant, January 29,
2008).

WalkerBL, NaugleDE, Dohorty I<E,2007, Gredw sagp-grouse population rcsponse to
ffiorgy devclopment and habitat loss. Jouffial of Wildlife Managomont 7l:2644-2654'

The above doaumcnts demonstrata that the leasing of the protested paroels ir
likely to havo significant impacts o'n grcatu sago-grousp and Gunnison rago-grourc that
have not been adeguotely analped, that the mitigation mEssures applied ss leese notioeg
and ttipulations will not prcvont signifioant inpaots to gfeatff sage-gf,ouse, and that BLM
nanagoment, including thc proposod leacing, is oxacerbating declines ofboth cpeoios
aorose their range. Finally, thege dooumentr auggeet that BLM will oontinue to
mntibute si$dfioantly to tho deoline and oventual oxtination of grcatu sage'grouse std
Gunnison sagp-gfousc, unless BLM begins to oonsidor land managemant altrnatives that
naximize consarvation of important sagp-grouse habitat in Rosouroa Managcment Plans
snd other msnegement desigione (inoluding decirione to authorize oil and gae
development through leosing). Moet ofthe dosuments oontain resea,roh on the impeote of
oil and gas developmont on gfoatEr sige:grousg, but thesc two species are olosely rel*cd,
a1rd the hilo apeoiee are likely to exhibit e eimiler reaponge to oil and gra development in

lcey aeaeonal hsbitds. Moet of the lesge notices and etipulations deeigned to proteol

Gunnison fiegp.$ouse wero derived fom reseafch on grcatr sagc.grouso' due to the
difEoulty in oondusting reeearoh on small Gunnieon Esge-grouse populatione' Thug the

infumstion in theee dosunente also berg on the likely impaote ofthe proposed leeeirtg

on Gunnison sage-grous€. Wo ask that BLM adequately conddcr this significant new
informetion, which wss developed by exputr on sage'gtouee, ond oongtitutee the best

evailable gsi€ntifio inforaation on the impaote of oil and geo development ofl sege'
grouf,e, prior to making a dcoision to loase the proterted prcels.

raptonr (inoluding beld eagle, bunowing orl, ferruginoue hawk, Northern goshawlg

sho'rt-esrcd ovl, and Mexican spottod owl)



Appendix 1 demonetrstee thst important hebitst for a number of reptor epeoiee ie found
within the proteeted proela. The BLM hss not adequately oonaidered the informetion in
the following doaument in dovcloping alternativcs to tho proposod lea*ing to protoot
raptore; or in anelping the impeots of the proposed leaeing on reptual or in epplying
mitigetion ne&suf,es to the proteeted paroels ea legse notioeg and etipuletione:

Whittington DM Allen GT. 2008. Draft guidelines for raptor consowdion in tha Wostern
Unitcd Statpr, U.S. Fish and Wildlife Suvioc, Rcgion 9, Division of MigatoryBird
lrdana$ment,Waohington, D.C., Februery 2008, 156 psgEs.

We ask that BLM givc adoquate aonsid€ration to tho information in this document prior
io leaeing the proteated parsele thet oontain habitet for reptore.

rare rnd lmper{led plantr (inoluding olay raod-mustar4 UintahBasin hookless oactus,
Horueshoe milkvetoh, Deopain pinoushion oaotueo ahrubby reed mustard Winkler'e
pincurhion cactu$, and Wright fishhook caotus)

We ef,e very oonoerned ihst the mitigation messures propoaed to proteot rare plantr may
not be rufficient to mitigato impactn to insignificancc. The buffars that have bpen
proporod to protpct occupied habitat for Hmshoe milkvetch and Uintah Basin hooklass
ssotue u.e not sufFrsient, We reoommend thstBLM epply e leeae etipulation thet requiree
a 200 matcr (600 ft.) no surfaoe oacupanoy buffpr betwecn surfaoe disturbanco (roads,
well pads, pipaline right.of-ways cto. in occupiod habitat for thesc plants. Plaasa soe the
following dooument for aupport for this resommendstion:

Elliott, B.A, S. Spaokman Panjabi, B. Kurzol, B. Ncoly, R. Rondeau, andM. Ewing'
Reoommended beet menegement praotioee for plantr of oonsEm: hactioee developed to
raft1ge the impacts of oil and gas aotivitier. Colorado Rare Plant Consarvation Initiativg
April 2,2009, 14pagos.

In addition, the notioes and otipuldiona propored forthe plants ce entirely voluntry end
ehould be mede mondetory. Also, surveys for Uintah Baein hookleee oastug should be
done whcn tho cactus is blooning as thcy arc difficult to dptsct, and should not bp dono *t
otha "mes of year.

Finalty, BLM should mako sure that the stipulations oan still be enforced for spcoies
whoee regulatory etatus hss ohanged'

trI. Pmterting Parties

Centa for Nstive Eooeyeteme hse awell-eetablighed hietory of partioipdion in

Bureau of Land Managcment ('tsLM') planning and managemont activities, inoluding
partioipetion in Uteh BLM oil and ga.e leaaing deoisions and the planning prooeeoee fon

the vsrious Utsh BLM Field Offioes. CNEos miesiotl ie to uee the best evailable esienoe
to prtioipatc in policy and adminisfrative processcs, lcgal actioffi, and public outeach
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and oducation to protoot and restorc native plantu and animals in the Gtodor Southcrn
Rookiee.

CM's monbers visit, remeato oru and u*e lands on or nes,r thc proelt popored
for leesing. The stsffend members of CNE enjoy various eotivitieg on or nesrlend
pnopoeed for learing, inoluding viewing and etudying rse snd imperiled wildlife and
netive eoooyateme, hilcing, oamping, taking photographo, and experienoing solitude,
CNE s staff a$d mombors plan to r€turn to thc rubject lands in the future to ccrgage in
these eotivitier, andto obscrvo and monitor rue and inperiled spcoicr and native
eooeyateme. We af,e oolleotively oom-itted to eneuring that federd egenoiee FroPEdy
manage rue and impe'rited species and native Eoosystems. Mombeffi andproforsional
$affof CNE are oonduoting reraarch and advocacy to potect tho populations and habit*
of ru'e and impailed speoiee digsussed herein. CNE'e m€mbers snd stsffvalue the
irnportantrole that ar6as ofhigh oonservation valuc, should play in safcgUarding rare
spocics and communitias and other uniquo resource$ on public land. Our nembers'
idertgts in rsre and imperiled epeoiea and sooeyrteme on BLM landr will be advenely
affectcd iftho sale ofthesc parcols proceods ar proposcd. Oil and gas lpasing and
subscquent uinral dcvclopnent on tho prots$tcd prools, if ryproved without adequrto
environmental anelyeie end eppnopriate safeguarde to minimize negative impaote, ie

lftcly to ref,ult in signifioan! uilleoessary and undus hrm to rare and imperiled spocies,
and native ocosystoms. The proposod leasing of the protcsted ptoclr will harm our
memberg' intereete in the oontinued uee ofthoee publio lande and the rzre and imperiled

spocier thcy rupport. Thereforc prot€stors havo lagally reoognizable intffcsts that will be

affoctod and impactcd by the proposed aotion.

Magan Muolla, CNE'r staffbiologiut,liko all other CNE cnployoos, i8

authorizedto filo this protost on behalf of CNE,

IV. Sltatement of Reaaons

For tho fica$offi sot forth bolow, tho Buroau of Land Managemcnt should
withdrsw all of the proteeted proele pending oompletion of an adequate Netionsl

Erwironmental Polioy Aot ('NEPA') analyeie of the environnentel impaoh ofthe
p6opo$Ed loasing. BLIvt should withdraw fom tho salo all prolestod paraols bccause tharo

ie srgdible evidense ofresouf,oe oonfliotr end potentially signifioant environnental

impeote whioh hsve not been propedy analyzed. Oil and gaa development authorized by

the leating of tha potested paroeis is likely to have signifioant impaote on sov€,ral lpeoial

etatua epeoiea, inoiuding greaterEege-grouse, Gunnieon sage'grouse Gunnieon'e Prairie'

dog, white-tailed prairie dog bleok-footed ferrel burrowing owlt.kit fox, femrginow

hailk, grarthoppeo *p*o*, long.billed ourlew, Southwestern willow flycatalc, Vjlloy'
biiled Juokoo, Northern goehawk, ehtrt+srcd owl, Mexioan epottrd owl, bald eagle, olay

reed-mustard, Uintah Basin hookleee oaotuo, Horseshoe uilkvetoh, Deapain pinoushion
gactus, thnrbby reed mu$tar4 Winkler's pincurhion oaotus' Wright fishhook oaotus,

btuehesd suokir, roundtail ohub, flannelmouth suoker, Southern ledhereide ohub, Uintah

Basin hookleee oaotue, the four endangered Colorado Riva fieh apeoiee, leret ohub,



o
Coluado Rivc,t outtluoat trout, spottod bat, Townsend'r big-oarcd bat, big froo+ailod bat,
West€flt toed, emooth grteneneke, silky pooket mouse, and bifid duot pyrg.

CNE and othon havo protested thc Moab, Prioc, Vernal, and Montiacllo proposod
Reeouroe Menegement Plene snd Final Environmentgl Impeot Stete'ments. These
Resouroe Monegement Plsne do not oonetitute adsquate ooneidaafion of a renge of
slteflrstives for manegement of habitst for epeoial etatue epeoiee, nomineted Areee of
Critical Environmontal Conaarn and other scnsitivc resources, nor do they oontain an
adequate analysis of tho potontial impacts of oil and gas cxploration ffrd developmont
over the next 15.20 yearo, scross the range of esoh of the aforementioned rere and
imperiled spaoies. The BtM's conclusioars in their resolution of our protosts aro arbiilary
and caprioiors. We he,reby incorporate our prolosts ofthese RMPs by referenoo. In
addition, the Riohfield Final Resouroe Menagement Plan does not oonstitutE adequate
consideration of a renge of alternativos for management of habitat for tpocial etatus
specics, nominated Areas of Critioal Environmental Conaern and other sensitive
rEBou,rsEB, ncn doee thie plan oontain en adequete analyeie of the potential impaotr of oil
and gas c:rploration and dovolopmont ov€r tho flext 15-20 yotrs, on all of the
aforcmontioned rarc and inperiled spooios. Furthe'r, the Fillmore Resolroe lvlanagomont
Plan do not oonstitute adequete ooneid€ration of arange of eltsmstivee fm management
of habitat for $pocial rtatus *pecies, nominated fuoas of Critioal Environmental Conccrn
and other sensitivo rosouroe$, nor does this plan oontain an adequato analysis ofthe
potential impaotr of oil snd gee e4plmation and development over the next 15'20 yearo,
o,n aU of 1t1e aforpmentionod rare and inperilcd spocier. The Environmental Analysis
pra,parcd for thc leasing of thc parcels in the Fillmore Field office docs not remedy thcse
i"iliog., nor doea it take the required 'hard look' at the impaote of theproposed leasing ^
on thJrarc and inperiled spcoilt listod in Exhibit 1. Wc inoorporato by roferonoo all of
the information oontainod within any ptovious pfotests of Utah BLM oil and gu loare
ealeo, m appeela to the Interior Board of Land Appeale, thst se relevut to the proteated
parcah,

The BLM strouldwith&aw tho protortod parcclr pending oonplotion of an
adequete NEPA enelyoia of the impaots of the propoeed leaaing on apeoiol rtafue epeoiee,
nominated ACECe, snd other sensitive r€souroes. In additiorq the BLM should auspend
the protcstod lsases until it has mot it$ obligations undsr thc Adnrinistrativc Proccdure
Aof Endangered speoiee Ao! and the Federal La$d end Polioy Menegement Aot, end
until it haa met its obligationr outlined in the BLM lvlenusl with respeot to apeoiel atdue
spccies,

A. Nstlonil Envlrunmental Pollty Act

l BLM Ear Not Takenthe Reaulred 'Hard Lookn atthe Envlromnentel Effectr of

$eJfgposo$.Irsdng

NEPArequiree agenoiee to teke e "hard look" d the envhonrnentd effests of
maju federel aotiona. The Nstional Environmental Polioy Lot,l!2 q.S.C. $ 4332(C)
(ZliOg); Xteppe v, Eierra Club, 427 U. S. 390, 410 n.21 (19-76). Tha Suprsme Court stdod



thst "NEPA docs not mandato particular rerults, but simply prorodbos thc nooossary
prooeae." Ra bertson v. Methaw vdlE citizens council,490 u.s, 332, 350-51 (1989).
'lFedersl agenoiee shall uge the NEPA prosegg to identify and sssege the reasonable
alternativos to proposad aotions that will avoid or ninimizo adverso effcotr of thesc
sotiotrs upon the quatity of the humen environment." 40 C.F.R. $1500.2 (e), Agenoiee are
rtquired to ooneid€r altematives to e propored sotion snd muet not prejudge whether it
will tske e oertoin oourse of sotion prior to oompleting the NEPA prooeee. 42 U.S,C. $
4332(C). Thc oourts havc made cloar thd the discussion of altcrnatives is "thc host" of
the NEPA proccn$, See 40 C.F.R. $1 502. 14,

The BLM has not taken thc required "hard look" at the poktrtial impacts of the
proporod aotion on great€r ssgc-grous€, Gunnison sag6-grouse, Gunnieon's Prairie-dog,
white-tail€d prsirie dog, blaok-footed feret, burrorring owl, Icit fox, faruginoue hew!
gramhopporiparro\il, long-billcd olulow, Southwost€m willow flycatoher, yellow.billod
cuckoo, Northorn goshawh shoft-aarad owl, Moxioan spotted owl, bald cagle, olayroed'
muetard Uinteh Basin hooklees oaotua, Hmeeshoe milkvetolL Deepain pinoushion oaotue,
*ftrubby rood nusttr4 Wiilklsr's pincushion caotu$, Wright fishhook oaotus, bluehead
sucker, roundtail chub, flannclmouth suok€r, Southem leathcnide chub, UintahBasin
hooklesg oaotus, the four endangered Colorado River fiah speoiee, leert ohub, Coloredo

River outthroat tout, spottcd bat, Townrand's big-earad bat, big frse-Ailcd bat, Westorn
toad, smooth grccn*nako, silky pookot mousc, bifid duct pyrg, and other special status
apeoies.

The BLM has not sonsid€rod an adequate range of alternatives to minimize
irnpaotr to these epeoien, inoluding s No Surfase Oooupanoy' alternative, or altemstives
wiih leuc *ipulatioru snd notice$ that provide varying dcgroes of protoction; in any of
thc dooumonts to which thc proposed lcasing is ti€'red.

Nonc of tho NEPA documents to which thc propo*cd leasing is tiere4 take tho requir€d

"hard look atthe potortial impactt ofthe proposod leasing ofthc protestcd parcclr' The
relovant Rosoufcc lfanagement Planr, Doterminations ofMPA Adequacy and
Environmental Asseeements do not take a rho,rd lookt at the potential impaote of the
propoeed leesing on gleeter ssge-Erouoe, Gunnisofl 9ge-gro11e,-Gunnisotl's Preirie'dog
wfite-t*ilcd pailic dog, black-lootod fcnret, burrowing owl, kit fo& fer,ruginous hawh
groeehopper rpsfroly, tong-billed ourlew, Southwegtem willop flyoatoher, yellor'billed
oootoo, tlontfiern goehaw! ehoil.eared owl, Mexioen spotted owl, bald eagle; olayreed'
mustard, Uintah Basin hooklaes cactus, Horsoshoo milkvetch Despain pinoushion olotus,
ehnrbby reed muetrd Winkler's pinourhion oaotue, Wright fighhook oaotue, bluehead
euokerrroundteil ohub, flennelmouth suoker, Southam leetherside ohub, Uintatr Baoin
hooklers caotus, the four ondangered Colorado River fish rpecies, lea*t chub, Colorado
Riven sutthroat bou! epotted bd, Townoend'e big'eared bat, big free-teilEd ba! Western
toad, emooth greenenake, eilky pooket tnousE, bifid duot Pyrg, ofld other epeoial atatue
speoies.

r. Blgnlllcsnt New Informdlon



Nono of tho NEPA docunents, to which thc leasing is ticrcd, adaquatcly address
the eignifioent new information now available on the etatue ofthe greeter sage'grouse'
Gunnison Eoge-groule, Gunnison's Prairie-dog white-tailed prairie dog, blaok'footed
femet, bunowing o\ilI, kit fox, fomrginous hawk, grasshopper spatrow lottg-billed
ourlew, Southwesttrn willow flyoatoher, yellorr-billed ouokoo, Northanr gorhsw! rhort'
eared owl, Mexioafl apotted owl, beld eagle, oley reed.muetsrdr Uintsh Bsgin hooklege
oeotur, Hmseshoe milkvetoh, Deepain pinouehion oaotue, lhnrbby reedmuetard,
Wiflkler's pincushion cactu$, Wright fishhook oaotu$, bluehcad Buokpr, roundtdl ohub,
flannelnouth ruoker, Southern laathErside ohub, Uintah Basin hooklags eaotus, the four
endengered Coluedo River fieh epeoiea, leeat ohub, Colorado River outtluoat trout,
sponod bc, Townsend's big-earod bat big ftee+ailed bat, Wost€rn toad smooth
groeflsnakc, silky pockot mouse, bifid duct pyrg, or otlror special stdus rpocier.

fur "agency must be alert to now information thet may alt€,r thc rcsults of its
uiginsl environmental analysis, and oontinue to take a 'hard look at the cnvironmpntal
effict of [itg] planned aotion, even sftEr a poposel has reoEived initial app,rovsl,'o'
Frien* ofthi ctearuater v, Dombech,zzzF,3d552,557 (gth Cir. 2000), quoting
Robertson v, Methw Valley Citizens Council,4gO U'S. 332,374 (1989)'

Tho BLM must supplemant itr existing onvironmental analyser when new
oirourstsncas 'rairc[] rignifioant ncw information relevant to onvironmpntal
oonoer:rr[.]"' PanlandAudubon Soc'y v. Babbitt,gg8 F.2d 705, 708.09 (gth Cir. 2000).
fui agenoy "shall pepare rupplements to eith€f &aft or final environmental impact
$at€ments if . . . there arc signifioant nsw oircumstanoes m informsion ficlsv8flt to
e,nvironnental sonseflrg and bearing on the proposed aotion u itr impaotr," 40 C.F.R' $
1502.9(oXlXii). "If thcre rcnains 'najor Fedcral actio[n]' to o00uf, and if the ncw
infornition is sufricifft to show that the romaining action will 'affeo[t] the quality of tho
humsn environment' in a signifioant menn€r or to e signifioant etrtEilt not 

"ltu"dy
considffs4 a supplemcntal bnvirommantal Impact Statemont ("EIS') eust bo preptred.

Marshv, OregonNatttralResaurces Council,lQg S,Ct. I851, 1859 (1989); see 42 U'S.C'

$ 4332(2Xc),

The BLM has been provided with eignifioant new information relevsnt to the
potential impact* of the poposod leasing on a number of thc spcoial statur specias at
ieeue here, inoluding, but not limited to: greater segE'grouse' Gunnison sage'grouse,
Gunnigonrg Preirie-dog white-tailed pnairie dog, blssk'footed faref burrowing owl, kit

fox, femrginous haw{Northern goshawh short'eared owl, Mexioafl fipofied oyl' bald
eagie, ol"yreudrustard, Uintah Baain hooklear oaotue, Horseahoe mruyf|, D-e-qain
piiouehion oaotur, shnrbby reed muete,rd, Winkler's pinourhion :"otl:' ftid,t f ghhook

saotus, bluehead zucker, roundtail ohub, flannelmouth suck€r, Uintah Basin hooklegs
oaotue, the four endangered Colorado River fieh speoiea, and Colorado River outtlEoat
tout. See the eestion on affesisd resouroes fs detsile on the new information svailsble

fm soma of the aforcnentioned rpecios. In addition, Center forNdive Eoosyrtemt har
pnovided BLMwith eignifioant new informetion on s number of theee epeoial etetru
epsoiee, in eaoh of oru previoua prcteete of BLM oil and gae leaee-ealeo, and in our

comments submitt€d duriog tha ielovant Rcsouroe Managoment Plan rtvision processof;'



and in our roccnt appcal* of BLM'I dooisiorls to implcmont sevral of tho rclcvant rovisod

Reeourse Manegement Pls^ne. Though the BLM hoe oompleted newReeoufoe

Management Plins or Environmental Aaeessmentg, the BLM hss dill failed to edequetely

consid€r all of thc significant now infornation thet hfl$ bce'n providod to then through

our previous pmteste of oil and gae leere aalee, our oommente on Environnental

Aeeieemente and Resourse Menagement Plane eto. For the most per{ none of the

eignifioant new informstion provided in prsviorro proteeta hee been oonaidered in eny

ffipn document that the proposed leasing is tiorod to. Wc hereby incorpotate thc

signiffoant now infornation $eotion in sach of our pa*t protests of UT BLM oil and gas

leige galea by referenoe, as well aa rignifioant new inforuation provided to BLM in our

commonts and protcsts throughout the RMP revision pfooess, and provided to BLM as

comments on oil and gas loasing environmontal assossmonts, The BLM must addrees thc

oignifioant new information on all of the aforementioned epeoieo, in order to oomply with

NEPA.

b.IngdmustcDlrect.Indlrect.Cumu|dlvelmmctrAn$lvr|g

Nonp of the NEPA docuuetrts, to which tho louing is ticre4 adequatoly considet

the potentiel direo! indireot, and sumulative effeote of oil and gas drilling on.greeter

sagi-grousc, Gunnison sago.grouss, Gunnisofl's Prairie'dog, white'tailad prairie dog,

Utiotr---toote{ ferret, buffo\rying ow! kit fox, fernrginous hsfflq grasshoppu spanow, long-

billed ourlew, Southwestam *illo* flyoetoher, yellovr-billed ouokoo, Northanr goshawlg

short-carcd owl, Mexioan f,potted owl, bald eagle, alayrood'mustard, Uintah Basin

hooklers caotus, Hmseshoe milkvetoh, Dorpain pinoushion cactus, shrubby rocd nustaf,4

Winkls,e pinouehion oaotua, ftight fiehhook oaotue, bluehesd euoker, roundteil ohub,

flannclnouth tuokrr, Southrrn loattrorsido ohub, Uintah Basin hookla$s oaotut' ths fotu

ondangered Colorado Rivc,f flsh lpecios, loast chub, Colorado River outthroat tfouL

opotei bd, Towneendrs big-earsd bat, big fiee-tailed bet, Weetern toad emooth

greentnakc, silky pookct niusc, bifid dugt pyrg, and thcir h*bitat. At botom, "the
igenoyt [Envirotrmantal Asrcsrment] murt give a rcalistic evaluation of thc total impacts

*A o"*it isol*c eproposed projcct, viowing it in a vaouum 
"' 

GrandCanyonTntstv'

FAA.,290 F.3d 939,342@.C. Cir, 2002). "Anenvironnentol impaot etetement mugt

analyze not only the direot impaote of a proposed aotiorg but eleo the indireot snd
gunuldive inp-acts." Utahnsfor BetterTrawp. v. tI$. Dept. ofTrawp., 305 F'3d ll52'

1163 (10th Cir. Zooz) aitingSwter countyActionAils'n v. Gamey,256 F'3d atL02+

l03i itgth cir. 2001) (internel quotation omifred); see also 40 c.F,R. g 1508.25(a)(2)

(rcopo of EIS is influencpd by cumulative aotionr and impaat)'

Cumulative impaot ie the impaot on the envitonnent, whish results fror the

inuamental impaot ofihc astion whln added to othar pas! present, and roasonably

fseseeable firture sotiono regardlera of what egenoy (Fedaa'l or non'Fedsral) m person

rmderlakes eush other sstiorE, Cumulative impaote osn result from individually minr but

collootivoly tignifrcanf aotion$ taking plaoo ovu a period of tino. 40 C'F.R' $ f 508'7'

Fc e:romple, the NEPA doounents to whioh the propoeed leeeing is tiErE4 do not

provid€ adequataanalysi$ ofthe potential dircct and indiroot cffocts ofoil and gas
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exploration and devclc,pment on thc pfotest€d parcalr on greater sagg'gfouse.
adiition, the BLM hse not adequately analped the potential sumulative impaots of oil
and gaa denelopment, grazing, olimate ohange, oil shale and tar aandr develapment,
gaotlornal devclopnent, altirnativo enetrgy dcvplopment, ofrroad vahiole um, and other
ttiuitiu, on greater ssge-grouoe overthe life of the Reeouf,oe Menagernent Plane. The
BLM Netional sage'Grouee Habitst congervstion shet'agy (Nov' 2004) hea failed' end
BLM hss sonhibuted to aignifioant deolinee in sege.grouee populations aorogs the
speoies' rangc, afld has contibuted to the ne€d to list the speoios undor th€ Endangercd
Spcoies Act, On Decanber 4, 2007, thc Fcdaal Dirtriot Corrt for thc Distiot of Idaho
rEversed snd remended the U.S. Fish end Wildlife Senrioe'g ("FWS') deoieion not to ligt
the sage grouso as "thr€atoned" or "€ndangorcd" under thc ESA. Western Watersheds
Proleitv-. U.E. Forest Eemice, 535 F. Sup, 2dlI73 p. Idaho 2007)' Tha oourt explained
the periloue oondition ofthe eage grouse and the impaot auffered by ita habitste to date'
U in ttll, Further elabmating on thc currant stdo of gtouse habitat, thc oourt notod:
'Norvhcre is sage-grouse habitat desorib€d as stable. By all acoounts, it is deteriorating,
and that deterioration ia oaueed by faotors thst are on the inorpeae." fd. st I I 86. The sourt
specifioally foouscd on tho impaot of oil and gas devclopmont on gfou$E habitat as
identificd Ly an indopemdont oxpert taen, Id. at 1179. The oourt notcd "a dngular laok
of date or neasure8 teken by the BLM to proleot the ssge-grousE frcn energy
developmcnt, the singlo largestrisk in the castcrntegioil." /d at 1188' The BLM has
failed to adequatoly protcot groster $ago-grou$e from signifioant dwlines on BIJvI lands
esroag ite range, in large part beoouse it hae eptematioelly failed to edequately anelyze-
the direot in&ract and cgmulative impaots of oil and gas devclopment and a variety of

othr ELM authorizcd astivities, on the greater sage'grouse. An emmging sciontific
sonsensus amongot ssge-Erouse expertr auggeste the! in ords to avoid rignifioant
continuod deotiries of lrcitn $ago-grouse, bltvt must: 1) rct aridc substantial ueu of

sage-grousp habitat.r ruse,wos Sce ftom oil and gar dovolopment, and 2) avoid
de-velipment within b,reeding, summEr andwinter habitate, whioh sre ersentiel to the

survival of populatioru, andl) apply adcqrute mitigation &easur68 as leasc rtipulatioru,

to Ensure rg"inrt significant dcolinos in r*ponsc to energy developncnt in arpas outside

of ooro reserves. tn this iflstsnce the BLM ir authodzing lca*ing of a tignifioant auouttt
of key sag6.grouse hsbitst. Eryerta reoomnend avoiding development within breeding

sna winter hstitete, putioularty oruoiol bneeding and winter halitsts that have been

identified as kcy totfie sgrvival of populations. BLM is authorizing oil and gas

development *fuhin thu.u key habitats, with lesse stipuletione that ue unlikely to prevent

eignifioant deslinee in greater sage grouse populetione in theee ress' The beet evsilable

,of*ou on the greater r-ago-grooro suggcsts that BLM's lease stipulationr (inoluding those
attaohed to theleesee at iaeue here, are inedequate to prcvent signifioent deolines of

greater ssge-grouse in reeponse to large'soele oil and gar development' Please see the

ieferences o;tlined in the Affasted RJsouroes sectiotl of thir protost for &tails. BLM
faited to sonduot an adequeh NEPA analysie of the propored leosing' BLM'e oonolusion

thet eale of the leasee at iasue here, will not eigaifioantly impaotthe greater ssge-grouse,

is arbitrary and oapriaious.

$imilafly, the BLM hee not adequetely soneid€rthe direo! indireot ond
pumulative impaotr of oil and gas lexing and rubscqucnt development on $eder sagp-
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gtrou3e, Gunnison sagc-gf,ouso, Gunnison's Prairic-dog, whitc+ailcd prairic dog blaok-

iootedferret, burrowingov"l, kit fox, fernrginous haw\ greeshopPer sParrow, long:billed

ourlew, Southweattril willow flyoetoher, yellor-billed ouokoo, Northern goshewlcr-ehort'

Fared o\r'1, Mexioan spotted owi, bald eagle, olay tced-mustar4 Uintslt B*sin hookless

oeotul, Horeeehoe milkvetot! Deapain pinoushion oaotue, ehnrbby reed mueterd,

Winkleros pinouehion oeotue, Wriglrt filhhook oaotur, bluehead suoker, roundtail ohub,

flannelnouth euoker, Southern lesth€rside ohub, UintahBasin hookleee oaofirs, thefour

cmdargcred Colmado River fith spooios, lcast chub, Colsfrdo Rivcr outthroat bouL

spotci bd, Townscnd's big.eared b+ big fteo-tailcd bat, We$teffi toad' smooth

gruunrr,"ke, ailky pooket mouee, bifid duot pyrg, snd othEr pioial etetue rpeoiet. The

iLM must aO*ir-r the effeots of diract, indirest, and cumulative impscts of oil and gas

lcasing on the all of thpse spooial statur rpeoios, ifl aNEPA doorment in ordet to comply

withNEPA"

2. Site-Snecific NSPA Required at the L€aging $tase

.,Ttro app,ropriatetime for aonsidoring tho potontial impaots of oil and g*r

cxplordion *d duuuloptent is whcn BLM urqpps=01!o,1!a=si ulbJL-4+S fptr oil and ms
pr"porr, . , . .,, centerfor Native Ecosystems,l?0 IBLA 332,345 (2006) (emphasie

Iii-apru Eouthem Wah wilderness Alliance (suwA), 166 IBLA n0,216:77 (2005).
As thi Tanth Cirpuit olarified, Patk Cotnty Resottrce Comcil v, United States Dept' of
,A.grioulfure doee not ElrousE BLM from itr obligation io anal)3e oonsequenoEe of ameju

feieral aotion prior to leasing. Pennaco Energy Inc. v' Untted Etates Dept' of Interior,

377 E .3d 1 1 47, I 162 (10th Cir. 2004). Park CouW trlay allow tho agancy to ftrEgo

preparation of qn EIS if and when it haa prepued an extenrive envirouentol esgessment

*"*ning the lcases in quortion. This, howover, is not tho case. Tho BLM har not

pr.p*ri adoquato rite.ipeoiflc NEPA analylir fu the loasing of any of the protostod

peroela.

Thc BLM has not co,nduotpd a detsilod site rpeoific NEPA analysir of the inpaotr

of oil and gas developmpnt in and adjaoent! oaoh potostcd pryu! on grcatct sagc'-

grouse, Grinnison ,"gr-g*urr, Gunniaon'e Prairie-dog white'tailed proirie dog blaok- -
Footedierret, burro*log-o*1, kit fox, fernrginous hawtq grasehopPq sparr* long'billed

oudcw, Soutirwosteffi tiiUoti, flyoatoher, yctto,n'Uilled cuokoo, Nofthcnt goshawh-short-

eared ourl, Mexioan epotted o*i, Uta eagle, olay reed'muetard Uintrh Bsein hookleee

oaohrs, Horseshoe milkvetoh, Deepain pinoushion oaotur, ohnrbby reed muetard,

Winkler's pincushion caotus, Wi;ht nshhook caotus, bluchead suokcr, roundtail chub,

flaffFhrouth ruoka, southern leathgfeidE ohub, uintehBegin hooklqee oaotua, the four

endangered colcsdo River fish speoiea,leert ohub, coloredo River outtlroat trout,

spotei b*, Townsend's big-eared bat, big ftee-tailed bat, West€rfl toad' smooth

;;;;k; eilky pooket m-ouee, bifid duot pyrg, end oth€r epeoial etetur epeoiee.

a. Irreverulble and lrretrlevrble Commltment of
Rpgourcer

o
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The appropriata timo for prcparing an EIS is prior to a deoision 'lvhen tho
decision-maker retaine a ms:dmum range of optione" prior to an aotio4 whish sonstitutes
s$ 'treversible and irrehieveble sommitment ofresours es," Mobile Oil Cory' v. F,T.C.,
562E.Zd I70, I73 (2d Cif. 1977). Lcasing without a No Surfaoc Ocoupanoy fiipulatiom
('NSO') hae on-the-grorurd oonsequenoes snd is en "ineversible end iffEfirievable

oommitment of fesouroeer'o whioh requires s NEPA dooument. SUWAr l66 IBLA 270,

n6-77 (2005), The sourt in Canrnr v. Burford a&resged oil and gas leeeing in the,

Flathead and Gallatin Ndional Forests, 848 F.zd 1441 (gth Cir. t 988). It held that lcases

with NSO stipulationr did not rcquirc an EIS, wherea$, laascs without NSO stipulations
didrequiresnEIS. Id.st|447-51.TheTenthCirouitststEdthsttheoritioelstagefor
anvironmental anelysit ir thc leating stage, not the APD staga. Pennaco Energt v. t/.8.

Dep',t of the Interior,377 F.3d 1147, 1160 (loth Cir. 2004) ('1n the fluid minerals
program, fhis oommitment oooura at the point of leage ieauanoe.') Thur, the BLM must

e,onplctc its NEPA analycis, in which it comsidcrs all stagos of oil and gas foduction at

the learing stage.

The BLM cannot adcquatoly analyze the indircot and cumulative impacts of oil

and gas developmc,lrt on thc protosted procls on gro*t€r sag€-grou$o' Gunnfuon rago'
g*u.", Gunnisonre Prairie.dog white-teiled prairie dog, bleok.footed feret, burroving

ovl, kit fox, fcmtginous hawk, grasshoppar spaffoq long'billod ourlcw, Southwostcrn

willow flycatch6, ycllow-billcd ouckoo, Northorn gosha\ilh shoft-aaf€d owl, Mexioan
epofted owl, bald eagle, oley reed.murtrd Uintsh Besifl hooklEse oeofue, Horseehoe

millvetch Dospain lincurhion caotus, shrubby rocd mustr4 Winftlsf's pincushion

oaptusn Wright filhhook oaotus, bluehpad sucker, roundtail chub, flannalmouth suok€r,

Southern teathersidE ohub, Uintah Bssin hookleea oaotuo, the four endangered Colorado

Rivcr fish Bp€gic$, lcut ohub, Colorado Rivor outthroat tout, f,pottcd bat, Townsend's

big-eued bat big freo-tailod ba!, West€,ffi toad, smooth grconsnakq *ilky pooket fiousc,

Uid euotpyrg, *d otLrt apeoiol etahro epeoier, without oonduoting a eite-epeoifio

Envirotmontal Inpact Stateucnt d tho leasing stago.

b. Rcgourcc Mmassncnt Planr I)o Not Congtitute
Conrlderdlon of the Adeauate Rangc of Alternsdves

Nome of tha NEPA documents that thc propo$ad loasing is ti€red to, oonsidor an

adequete range of eltametives to leasing the proteeted peroele. The l'trEPA dooumentg

that the propoeed leaeing ie tiercd to, do not oontsin en edequate rsnge of alternstives to

explorcitteiestways tJnininizo impacts of the proposod learingto spccial rtatur-

apioies, inoluding greater ssge-Erous€, Gunnison sege'grouse, Gunniagnre hairie-dog

white.teiled prairie dog, blesk.footed ferret, burrowing owl kit foa fmuginoue ttrylC -
grasshoppct sparo\v, long-billed ourlcw, Soutttwestern willow flyoatcher, yellow'billed

iuotoo, ttotlt ern goehswk, ehoft-eored owl, Mexioen epotted owl, bald eegle, olayreed'

murtord Uintah Basin hooklees oaotue, Hcseshoe millvetolg Despoin pinoue.hiol oaoato,

rhrubbyreadnu$ttr4 Winkler's pinoushion 0a0tu$, Wright fishhoot oastus, bluehead

suokgr, roundtail ohub, flennelmouth euoker, Southam leathereide ohub, Uinteh Barin

hookless oaotue, the four endengercd ColoredoRiver fiah speoies, leeet ohub, Colorado
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Riv6 cutthroat trout, spotted bat, Townscnd'g big-erod bat, big frce-tailed bat, Wcstem
toado emooth greenanake, eilky pmket mouee, and bifid duot pyrg,

Tha pgrposo ofMPA's altsrnatives rcquircnent is to cnrure that agcncies do not
rmdertake p*juotr "without intenee oonsidEretion of other more eoologioelly eound
oouftes oflction, inoluding ahelving the entire projeot, or of aooompliehing the eane
result by entirely difflsent mesn s." Envnt'l Defense Fund, Inc. v' U'S' Army Corps of
Eng,rs,4V2F.2dLl23,l135(5thCir. 1974); seealsoOr.Etnt'lCourciltt.Kunzman,
6lIF,Supp, 657, 660 (D, Or. 1985) Gtding that tho altornativos that must bo coanidcrcd
under NEPA af,e thoee that would 'svoid or minimize' adverge environmentd effeote).
.?edoral agoncier shall uso the NBPA prooegs to identify and asse sg the reasonablo
altanrativei to proposed actions that will avoid orminimize advc,rso efreots of these
astiong upon the quslity of the humsn environment," 40 C.F.R, $1500'2 (e). Alternativee
should inoludo rea*onrllu alternativos to a proposod action that will accomplith thc
intended purpos€, re teohnically and eoonoanically feasible, and yet havo a lesser impaot,
Headwatirs,- Inc. v. BLM,9L4F.2d 1174,11S0-81 (gth Cir. 1990); City ofAurora v,

Hunt, 7 49 E .2d 1457, | 466'67 (10th Cit. 1984)'

Pennaco Energy,Inc. v. Department of the Inteior, wae e ohallenge to Tllll_
ruling overturning thebl,M's desiiiofl to lease certain oil and gas parcclr. 377 F.3d 1147'

ll Sgilgth Cir. Zb04) The IBLA found thc NEPA rcquirements w€re not satisfiod and
remanded the ssse to the BLM aftpr Pennaoo auooesefully bid on three of the plote. -Id.

Tho distict court fevcfscd the IBLA, ruling for Pennaco. Id. T.he IBLA daoisiodr was

appeatod to the l0th Cirouit. Id The oourt stat€d th* for proposod'lnajor Foderal actioru

eijnino"nUy affeoting the quality of the human envirorurenl," egenoiee nurt prepre en

aivironnental inpaoi rtatemcnt @IS) in whioh they oonsidu the onvironmcntal impaot

of the poposod action and comparc thit impaot with that of "altrrnatives to thc proposod

*t *J, n; see 42U.S.c. $ 4332(2Xc), Further, "in order to provide rs cler basie fc

ahoioe snong options by tho decision mak6 andthc publio,' an agenoy'c EIS nust

consid€rthoihoaction'ialternativc,"Id.;40 C.F.R' $ 1502'14 iseeid at(d)(EISrhall

"ti]iolude the altsrnative of no aotion"). Pea naco,377 F.3d d 1150. Thc court found th*

Uto*tu *'the leasing desieions had olready been made snd the leaeee iseued the EIS did

not sonsidsr ressoneble alternativee availeble in e leaeing deoision, inoluding whether

speoifio parccls should b€ lcase{ appropriate loase stipulations, y{!{$O lno surfaae
*o"p*oy1 snd non NSO arcasl Id at 1 154. The soud upheld the IBLA'o detaminstion

that the SiV diA not take the required "hsrd loolC' d the environmental impaota of oosl

bed methanc in itr existing NEPA doouuants' Id' atIl52,1162'

BLM must ooneidEr e theasonsble renge of altera&tivet," in a eite rpeoifio NEPA

analyris prior to leasing of eaoh of the potostod parcelr'

Fg' example, none of the RMPs to whioh the p,ro,poeed.learing ir tiered, sonsid€tr

retting aride largc core fcsewcs for groder sago'groultc tt"t rylt tu*ain frec ftou oil and

gaa dJvelopmrni f* the life of the RMPo. Nor do any of the RlFt ooneider an

iltrrrr"tivriu whish oil snd gae dwelopment activitiee ere prohibikd within 3'3 milee of

active leks and associated ne-sting areas. Thesc neasufc$ havc been raoommendod by
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expcrts in the studies referencod proviously. Tho bcst available sciffiao ruggelts that

thiae eltematives msy better proteot greeter ssge'grouse in the faoe of oil and gee

developmen! snd thst edoption of mce proteotive alternativEr rna.y be neseeea,ry in sds

to ensuro that BLM doos nbt continue to contribr.tc to t|o naed to list the gtreatcr ragc'

grouse under the Endangered Speoiee Aot'

Similody, BLM failed to mnsid€r ereaoonsblerange of alternativer to learing

withthe proposid leaso stipulations h habitatfor all ofthe folloving species: greatc

sage-grourc, Gunnison ragi-grousc, Gunniron's Prairic-dog, whitc'tailodprairic dog,

Uiotlfootea feret, burrowing owl, kit fox, fernrginoue hew! graeshoppa eprurow, long'

billed cgrlew, Southwest€filwillow flycatohar, ycllov'billed cuckoo, Nuthenr goshawh

rhom-eared owl, Mexioan spotbd owl, bald eagle, olayreod'mustsrd, Uintah Basin

hookless oaotua, HcseshoE milkvetolq Deepain pinouehion oaotue, ehnrbby reed murtard,

Winkler's pincushion cactus, Wright fishhook oactus, bluehoad suokor, roundtail chub,

flannetuouth susker, Southeffi leathcrsido, ahub, Uintah Basin hooHoss cactus, tho four

endangered Colcsdo River fish speoiee, leart ohub, Colorado River outthroat kouf

rponoib*, Townsond's big-emodb*" big fteo-tailed bst, WottEffitoa4 snooth

grcensnake, silky pooket nouso, and bifid duct ppg,

c. DNAtr Cannot Substitute for Site-cpecific NE'PA

Analvsis

.,,DNAs, unlike EAs and [Findings of No Sigrrifioantlnpaot], are not E6ntionod

in [ ] NEPA or inthe regulations implemcnting [ ] NEPA'., . . Tor' DNAg arc not

themgelves dosuilente th"t ."y be tiaed to NEPA dooumentr, but ara uwd to determine

the suficiency of previously isntedNEPA doctmtents'" ETIWA v. Norton,457 F' Supp' 2d

lZfi:-Iz6Z(2006) (emphasic supplicd); Eouthern Utah Wilderness Allidnce, 164 IBLA at

123 (quoting Pennaco, 3?? F.3d st 1162).

3. NEPA Requireo Analyrir of Effectirrcness of Mitigation

Mearureco BLMs tr'ONSI is Arbitrary and Capriciour'

a, FONSI Must be Ba*ed on NEPA Analvrl$ qf

ilff*c-ti"megg Unl*.r the Lear"r Eave NSO Stipulationt

when e pnoposed s.otion will result in impeots to reaouroeB, the Agenoy ie

obligatod to describe what mitigating efforts it could pursuo to off'set the damagor that

*oiO result fron the propoaeJeofion. flee 40 C.F'R. $ 1502.16(h) (etating thd an EIS
,?shrll inslude diesuesions of , , . [m]eone to mitigate edv€rse environmentd impaote')'
'Mitigation must be discussed in suffiaient detail to ensure that onvironnental

*nruiour,oue heve been fairly evaluot ed."' Carmel-the-Sea v. i/.,9' Dep't of Transp.,ll3

F.3d1i4Z, 1li4(gthCirlggi)(quotingRaberisonv,MethowValleyCitizensCouncil,
490 U.S. 33z353 (1e8e).

Agenoiee muot,,enalyze the mitigetion EEesures in detsil [end] explain how

efrcstive the measuras woulA k , . . . [aimere listing of mitigation mehswor is
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insuffrciont to quahfr as tho rcasoncd disoussion rcquircd by NEPA."lfartlwa$ Indian
CemeteryProtectiveAsshv,Peterson,764F.2d58l,588(gthCir. 1985),rev'donother
grounds,4Ss U.S. 439 (1988). When an egenoy aoknowledges that s popoeed projeot
will negatively inpact a specics, the agetroy nurt idantifu nitigrtion meaeurcs that
deoreage the negative impeots to the speoieg in the area in queetion, provide and egtimste
of how effestive the mitigetion nessuree would be if adopted, or give s regsoned
erplanetion ae to why sush an eetimete ie not poeribl e. Neighbors of Cuddy Mourztain v.
LI.E. Fore$ Eemice,IST F,3d 1372,1381 (gth Cir. 1998). Further, the agency hu$t make
it olcarthat tha nitigating mcasurcs in quostion will bc adoplod, /d.

lnNeighbors of CuddyMountainv. United States Forest Eemicetha oourt found
that while the U, S. Fmast Scrviae (*USFS') had aaknorvlcdgcd thc a proposed timbc,r
salp would negatively impest the redband hout by inoreaeing sedimentetion levels, the
EIS prcpared by thc USFS did not identi$ whioh (or whethcr) nitigation ncaruer night
doorearc sedimcartdion in tho crooks affected by the sale. .Id. Further, tho court noted that
{sit ig eleo not olear whether any mitigoting oeaeuree would in fast be edopted, Nu heg
tha Forcst Sewise providad an pstimate of how effsotive the mitigation noasurc$ wottld
be if ado'pta4 or givcn a reasoned oxpl*nation ar to why such an ostimate is not
possible.oo Id, Fruther, the soud found thst "The Forest Servise's broad generelizetions
and vague refsrenccs to mitigation measures in rolation to thc $trcams affcatrd by tha
Grand/Duker project do not constitute dctail as to mitigation sos$ur€B thrt wouldbe
rmder{akerq snd their effeotiveneee, that the Fsest $ervise io required provide."

None of the NEPA dooumcmts that the proposed learing is tiffed to oontain an
analyaie of the likely effeotiveneae of mitigation mEasures applied as leese stipulationr,
leasa notia€s, or oonditions of approval of APDI, in mitigding inpaots to groater sage-
grouse, Gunniron sag6-grouso, Gunnison's Prairio-dog whitc-tailcd prairio dog, black-
fmted ferret, burrowing ovl, kit fox, fernrginous hawko greeahopper sPsffow, long'billed
ouflew, Southwestem willow flyoatohern yollow-billcd cuckoo, Nottheat gothawh short-
eared owl, Mexioan spotted owl, bald caglc, olay recd-nustat4 Uintah Basin hookloss
qactu$, Horseshoc milkvctoh Despain pinourhion gactus, shmbby rccd nustar4
Winkler'e pinouahion oeotus, Wight fishhook oastuo, bluehesd ouoker, roundtail ohub,
flannelmouth ouoka, Southanr lesthereide ohub, Uintah Besin hooklese oaofits, the foru
ondxrgorcd Colorado River fish species, lcast chub, Colotado River crdthroat torrl
epofied bd, Townsend'e big-eared bat, big free-tailed be! Weatern toad, tmooth
greetrrneke, eilky pooket mouee, bifid duot pyrg end other apeoid etetus epeoier, to
insignifioanoo.

Merely listing mitigetion messurEs, without anelyzing the effestiveness of the
moaluf,es, is contrry to NEPA. Northwest IndianCemetery Prctective Asr'nv. Peterso4
164F.2d 581, 588 (gth Cb. 1985), rev'd an other grounds,485 U.S. 439 (1988)' The
BLM must evelustethe effeotiveneea of the mitigetion m€asurEs ueed in oil and gae
laasing with the bost availablc soieflce, *The infotmation must be of high quality.
Aosurde soientifio enalyris, ExpErt sEEnsy oomments, urd publio eorutiny are egeEntiel to
irnFlementing NEPA." 40 C.F.R. $1500.1(b). The BLM is required to use "b€st available
rsienco and rupporting rtudies oonduoted in ascordaflcowith sound and objective
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scientific pacticcs." Thus, if there is scientific uncertainty NEPAinpo*es tho mrndatory
dutiee to (1) dieoloee the eoientifio unoedointy; (2) oomplete independentresearch and
gether infumation if no adequde information exiate unlese oogts af,€ erorbita,nt orthe
means of obtaining thc informatio'n re not known; afid (3) sveluate tha potcmtial,
rearonrbly foreaeeable impoote in the abeenoe of relevsnt infmmetion. .$ee 40 C.F'.R,
51502.22. The BLM hes not met these obligatione with reepeotto the mitigation
messures epplied to the pnoteeted peroels to proteot greeter ssgE.grouse, Gunnieon eage.
grouse, Gunniso'n's prairie-dog, white-tailed prairio dog blaok-footad fenct, burrowing
o$,1" kit fox, femrginous hawk, grasshoppu $paffo% long-billcd ouflpw, Southwesteffi
willow flyoatoha, yellow-billed ouokoq Norlhern goshawlg ehott'esxEd ovl, Mexioan
spofied owl" bald eaglo, olayreod-mustr4 Uirtah Basin hookloss oaotus, Horseshoe
nillcvetch Dcspain pincushion eaotus, shrubby retd mustrd, Wiflkler'e pinoushion
oaohre, Wrigtrt fighhook oaotua, bluehead ruoker, rormdtsil ohub, flannelmouth euoker,
South6rn lcathffsid€ ohub, Uintah Basin hookles$ oactus, the fout endangctcd Colcado
Rivw fish *pecioe, least ahub, Colorado River oufthroatt.out spottod bat, Tou'ffpnd's
hig-eared ba! big &ee-tailed bd, Weetern toad, amooth greenanake, rilky pooket mouae,
bifid duct pyrg and othet spcoial statu speoio*, In faot, in a number of inrtanoor (c.g.
grcahr Bagp-grou$o and Gunnison's sago-grouso), BLM oontinues to rue uitigation
m€ssurEs thd hsve been demonshsted to be oompletely ineffeotive et mitigating impaots
of oil md gas devplopment to inrignifioarce, and has not disalosed this faot, 0r evalusted
thc potential impaotr of tho p,ropored leasing on tho spaoics in questiotL given this faot.

The BLM is "procoeding in tho faoe of uncertainty," conFary to the NEPA
rogulations. Save Our Ecosysteftts t. Clarlr,747 F.2d at L?t44.

Nono of the NEPA dooumonts to which tho propotod loasing is tiero4 inoludo an
adoquato analytis of likely effectivenoss ofthe mitigation neasure$ applicd tr lease
notioeg and etipulationr to proteot the opeoial etatue opeoiea, nominatrd ACECg and otha
$sn$itiv€ fesoufgg$ that ooau in the protostod paroelr.

For oxamplc, thcrc is abroad scicntifio oonseilsus that tho leare rtipulations
applied to mitigete impaote to greder ssge-grouse ate ineffeotive, end will not pwent
eignifioant deolines in greeter ssge-gruuse populatione in reeponse to oil and gas
davclopuant on thc protsstod parcels, None of thc NEPA dooumcnts to which tho
propoaed leering ie tiered, provide an adequate analpia of the effeotivenegg ofthe
mitigation me&sufes propoaed to pnoteof greater ffige-grousE fron aignifioent impaotr
sssociatadwith oil and gas dovelopmont, pfiioularly gtvslt the saiattifio oonsetrsus tlat
there mitigation meerurec are inadequate. The BLM's sonolusion thet these mitigation
neeeures will mitigete impaote ofthe oil and gae development suthorized by thio leaee
sale on groater s*g6-grouss to insignificance, is rbitary and capricious.

Similarly, the lesae notises and otipulations sttsohed to oil and gar learee in
brooding md winter habitat for Gunniso'n sagc-gf,ousc re unlikcly to mitigate impaou to
thie apeoiee to inrignifioonoe. None of the NEPA doouments to whioh the pnopoeed
leoaing is tiered provide an adequete anelyeie of the likely effeotiveneee of the following
mitigation mcasuro$ proposcd to protoot thc Gunnison sago-grouso ftom thc impaots of
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oil md gae devclopmcnt. Thc Gunnison sag€-grou$o is olorely reltcd to tho S€at€f
ssge-grourc, and is likely to experienoe s response to oil and gaa developoent astivities
that ie gimilar to thst of ths greater esge-grouEe, Thue, all of the oritiquee of the lesce
notiqes and stipulations applied to ptroels oooupicd by gfeat€r sagc-grouse, appliar to the
leare atipulations lieted above.

Generelly epeaking, BLM'o leaee notioeg and etipulationo mey begin to minimize
direat impaots, but arc utterly inoapable of prevonting significant oumulative impactr to
all ofthc $pcoial status speoios at issuo hcra. In the caso ofncarly all ofthc rare and
imperiled rpeoiEe et iaaue here, BLM propoeer messufEe aimed at preventing direot
iniactr, but fails to addrosr tho impacts of habitat loss and ftagmentation due !o oil and
grs dovalopnont and other aotivities aoross the range ofeaoh cpecier on BLM lands,
None of BLM's lesse etipuldiona and notioes addresr the the indireot snd sumuletive
inpacts ofoil and gas davelopnont on greatot $agc.gfouser Gunnison sago-grousc,
Gunnison's Frairie.dog white.tailad prairie dog, blaok-footod ferrat, burrowing owl, ldt
fox, feruginour hewlg grerahopper spslrow, long-billed ourlew, Southweet€m willou'
flycatoher, yellorv-billed ouokoo, Notthem golhawh *hort-ered owl, Moxican spottsd
onl, bald eaglg olay roed-nustard, Uintatr Basin hooklosr offctu$, Horsethoc milkvetch,
Deapain pinouahion oaotus, ehnrbby reed muetard, Winkler'e pinouohion oaotus, Wright
ffghhook 0a0tu$, bluehead suaker, rou$dtail chub, flannelmouth suok€r, Southern
leatherside chub, Uintah Basin hooklcss cactus, thc four cndangered Colorado River fish
epeoiee, leeet ohub, Colorsdo Rivs outthroat bout, epotted bd, Towneend'r big-eued
bat, big ftoe-tailad bat, West€flr toa4 smooth greensnake, silky pocket mousc, bifid duct
pyr& and other speoial statur rpecies.

Duo to conofin that inuoasing oil and gas dovalopment in tho Vsrnal Field Offroo
nay r6sdt in contaninstion of uitical hsbitat for the four snd*ngcrod Colorado Fish
Speoiea, FlffS ruggestedthat BLMrequire oonta,ninffit monitoring a-t mejor dreinage
irtusactions upstcau tom and within uitioal habitat for there $peoiet, as part of thc
leasc stipulation for oil and gas lcase parcolr proposed for sale upsteau ofsfitioal
habitat. BLM has failcd to requiro thc contaminant monitming roqucstad by FWS.

Deepite evidenoe that euggeetr mitigation measures moy not mitigate impeote !o
ineignifioanco, BLM povidos littlo or no rational for its assefiioar that rsrortod lease
etipulatione, notioee and COA,e will mitigete impaotr to ineignifioenoe. The reoord ig
devoid of euppct for BLM'e sseedion thet the lesse etipulatione and notioeg epplied to
tho protostcd parccls, will mitigate impaots to rpecial Btatus speoios to insignifioanoo.

l. BLM Mutt llcmon$rde Thst
Mitisetion Measurcs Will Actuellv
Be Imolemented

1qgPAraquires that the "posribility of nitigation" should not be relicd upon as s
meane io evoid firiher envircnmental analyeie. FortyMostAsked Quastians Concerning
CEQ's NAionaI Environmental Policy Act Regulationq see Davis v. Mineta,302 F.3d
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1104, 1125 (10flr Cir. 2002). The Tenth Circuit found thattho "Forty Qucttiont" ro
'lereueeive authority offaing intapretive guidanoe" on MPA. -Id'

Many ofthe laasc noticcs and stipulationr appliod to protect spccial status spccics st issue
here (greder Bsge.g.ouse, Gunnison ssge.ErousE, Gunnison'e Prairie'dog, white'tailed
preirie dog blaok-footed ferret, burrowing owl, lcit fox, fernrginoue horr! grelrhopper

rpcnow, long-billed ourlew, SouthweatEnr willow flyoatoher, yellow'billed ouokoo,
monrern goshrwh short-eafcd owl, Mcxioan spottcd owl, bald cagle, glay rccd-mustar4
UiutahBasin hookless caotus, Hor*oshop nilkvctch, Despainpinoushiotl oastus, shrubby
rced muetrd, Winkler'e pinourhion oeotue, Wright fiehhook oootue, bluehead euoker,

roundtsil ohub, flannplmouth sucko,r, Southern leatherside chub, Uintah Basin hooklass
caghls, tha four endangcrad Colorado Rivcr fish spooies, loart ohub, Colorado River
sutflroat hou! epotted baf Townsead'e big-ered bet, big free'tailed baf Weetern toad,

snooth grcensnako, lilky pocket fiousc, and bifid dnct pyrg) contain langrage that

allows them to be waived, but the aonditions under whiah they nay bc waived are not
olearly spelled out in the lease etipulationa, leeving the publio with little oertsi.nty
regrd'ing whether and undar what cirpumstanoor thc mitigation nea$ures will aotually ba

inplomented Fot cxamplc, tho nitigation mea$ufef, for greator sagp-grouso can be
weived if "..,the lereee/operafor demonekatEe thsf sdveree impaote oan be mitigeted, "
Ttrir langrugc i* ro gcneral that it may allorv notioes and stipulations to bo waivod undcr

a wido rgnge of oiroumstances, making it unoloar whcn oxaotly the mitigatiott measur0s
will be requir=d and under whst rpeoifio sirsunstsnoer they might be waived. In

addition, a nunber of the protested prcelr do not contein any stipulations to proteot odre

m nore of ths aforenentioned rpecial rtatus speoies thst ooour on the paroel'

2. BLM MustAppmpdatelv lleal
\ilith Erpeft Commentr

Tha BLM docs not address the cunent sxp€rt opinions in the NEPA docunents onwhiah

it relies. Failqre to disolote and thoroughly raspond to diffaring $siontifio vis$ts violdes

NEpA Thc agancy it required to perfom an cnvironf,ontal analysis tlrat includes this

infumetion pi* to approving any propoeed astion, in thie sase the lesse esle. See

Robertsonv.-Methou, iallayCitizens Council,490 U,S. 332,334,354 (1989) (F.IS ehould

rcflect giticrl views of othprs to whou, co,pie$ of the draft w€re providbd artd r€spond to

opporing views); SeattleAudttbon Saciety v' Lyons, S?1 F,Supp' 1291,'1381 (W'D' 
-

wa.h. tbg4) (An EIS must,'digoloee soientifio opinion in opporition to the popoeed

aotioal and make a good faith, roasoncd response to it,'). The BLM has not appro'priately

dealt with expert sommenta on the potentid impaote of the propored learing and the

inadequaoy of mitigation messures propoeed to proteot epeoid status opeoieeainolydil8

sone of th€ following speoios: greatm sage-grouse, Gunnisotr sNgE gfouse! Gunnison's

prairie-dog white-hiled proirie dog, blask-footed ferret, burrowing owl, kit fo4

ierruginoue hawlg graarhopPEf EPstrow,long-billed owlew, Southwegt€flr willow

nyoaichcr, ycllov-Lillcd ciitoo, Northcrn goshawh shoft otr€d owl, Mexioan spott€d

orl, bald eagle, olay reed-muatard Uinteh Ba6in hookleee oeohn, Horseehoe nilkvetoh,

Deepain pinouehion oeotu, ohnrbby reed muetrrd, Winkler's pinouahion oeotuo, Wright

fishfiook cactus, blgohaad suok6,'roundtail ohub, flannclmouth suok€f, Southern
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leathcrsida ohut, Uintah Basin hookle$s oactus, the four cndangaod Colorado Rivor flsh
apeoiee, leest ohub, Colorsdo Rivs sutthroet tout, spotted bd, Towneendne big-eued
bat big freE-tailed bat, Weatern toed amooth greenonake, eillsy pooket mouse, and bifid
duot pyrg.

We heve provided BLM with informetion on the inadequaoy of mitigetion
measurcs proporcd for scveral of the rpeoies at issuo hcrp at numprous instancee in the
past, including infornatio'n dovelopod by o)$efis on thcsc speciw. BLM has failcd to
eppropnately deal with arpert oomments on the impaote of oil end gee development on
Gunnison sagp.grouse, $Eator Bago-grouso, white+ailed prairie dog blaok-footpdforret
razmbaok suaker, Colmado pikominnow, bonytail, humpback ahub, Gunnison's p,rairio-
dog burorving owl, faruginour hewk, Northern goahewlg shod-eaf,ed owl, Menioon
spotod owl, bald oagle, clay rced-nustr4 Uintah Basin hookless oaotus, Hoteeshoe
nilkvetalr, Derpain pincushion caotus, shrubby reed mustr4 Wiflkler's pincushion
oaotua, Wright fishhook oaotue, Uintsh Basin hooklera oaotue, Colsado River cutthroat
tsout, md other rpeoial *tatuc spooios in tho NEPA doounc,lrtr to whioh the proposed
lcaring is ticr€d,

3. BLM Must Uce Adeouate Science

The BLM must use adequate gsienoe in their environmental enalysie. The BLM
mufrt "inluf,s the professional integrity, including soientific intcgrity, of the disaussions
and analyses in environmental impact statomcntg." 40 C.F.R. S 1502.24:40 C.F.R. $
l5 00, 1(b); see alsa The Dsts Quality Aot; BLM Infumation Quslity Guidelinea,
http :l/www. blm. gov/nhp/efoia/data_quality/pidolino s.pdf. \

The BLM is ignoring the beet avsilsble asienoe on the impaote of oil and gaa
devolopnctrt on special rtatus rpocios, afld thc adoquacy of proposad nitigation
neasurp$, with rcspcct to grcater sago-groule, Gunnison sagc-gtou$e, Gwrnison'r prairie-
dog, white-tailod prairio dog blaok-footed ferpt, burrorving orvl, kit fox, femtginour
hawk, graeehopper spsrrol t, long.billed oudew, Southweet€fir willow flyoatoha, yellow'
billed suokoo, Nor{hern goahawk, shtrt+ered owl, Mexioan epotted owl, beld eagle, oley
rced-mustar4 Uintah Basin hooklosfl cactus, Hofieshoe milkvctch, Detpain pinoushiodt
oaohn, ehnrbby reed mueterd, Winkler'e pinoushion oaotue, Wright fighhook oastue,
bluehead suoker, roundtail ohub, flannelmouth euoker, Southem ledhsgide ohub, Uintatr
Basin hooklcs$ oastus, tha four endangerod Colorado Rivcr fish rpociccn least ahub,
Colsado River sutthroet trout, epotted bet, Towneend'e big-eared bat,,big free'tailed bat,
West€m ioed, emooth greeneneke, eilky pookst mouse, efld bifid dust pyrg. I

B.

l, Unnecessstv ind Unduc Desr*datlon
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Tho BLM has a duty undor tho Fcderal Land Polioy and Managenent Act
('S'LPMA') to prevent uffreoesss,ry snd undue degraddion to the lsnde unds ite
management. "In msnaging the publio lands the [Searetary of Interior] aholl, by
rcgulation or othenvise, takc any aotion ncoessary to prevart uilncoes$ary ot undue
degredetion of the lsnds." 43 U.S.C, $ 1734b). "The soud inMineralPolicy Centerv.
Norton ffoundl thet in enaoting FLPMd Congrese'a intent was slesr: Interim ig to
prevenf not only unneoessa,ry degrodation, but glso degradstion thet,'while neoesm,ry , . ,
is unduc tr cxcessivc.') Mineral Policy Center v, Norlon,Z92 F.Supp.2d 30, 43 (D.D.C,
2003).

Learing thc protestod prcels will result in unneoessary afld uilduo dograddion to
thc following spcoial status species a$d their habitats: great€r $ago-grouro, Gunnison
sage-grouoe, Gunnison's prairie-dog, white-tailed prairie dog, blaok-footed ferret,
burrowing owl, kit fox, fcruginous hawh grasshoppor sptrrow, long-billod ourlow,
Southwestarn willow flycatoher, yellow-billed ouckoo, Nmthern goshawk, ghort-eared
ovl, Mexioan opotied owl, beld eagle, olay reed-musta,td, Uintah Basin hooklees oaohla,
Horscshoe nilkvetoh, Derpain pincushiofl oaotus, shrubby recd mustar4 Wfukla,r's
pinourhion oaotus, Wright fishhook caotufi, bluehead sucker, roundtail ohub,
flannelmouth auoker, Southera leatlrerside ohub, Uintah Baein hooklese oaotur, the four
cndangcred Colorado Rive'r firh speoies, lcast chub, Colorado River cuttluoat tout
spoued b*, Tovmscnd's big-earcd bd, big ftce-tailad bat, Wcstcffi toa4 tmooth
greenenrke, eilky pooket mouee, end bifi d duot pyrg,

2, MinimireAdvemeEffectg

Tho BLM must minimize the advorsc offcots onthc gcater Eagp-grousc,
Gunnison sagc-grousc, Gunnison's prairie-dog white-tailed prairie dog, blaok.footed
fane! burrowiag orrl, kit fox, femrginoue hawk, grasshopp€r sPsrrow, long-billed
curlew, Southwestcrnwillow flycatcher, yellorv-billod suokoo, Ncrthem goshawh shott-
cared owl, Mcxican spottcd owl, bald eaglq clay reed-mustar4 Uintah Basin hooklass
cactus, Horseshoc milkvotch Despain pinourhion caotus, shnrbby rocd nustar4
Winkleros pinouehion oootue, ftight fishhook oaotus, bluehead suoker, roundtail ohub,
flannelnouth suoktr, Southern leethereide ohub, Uintah Basin hookleee ooohte, the four
cndmgorcd Colorado River fish spcoies, least ohub, Colorado River cufrluoat tout,
spoted bd, Townsend'e big-eared bd, big free-tailed be! Weetern toed emoolh
greensnrke, eilky pooket mouse, bifid duot pyrg, and any other epeoiel stdus apeoiee thst
ocpru in the protostcd partols, in ordcr to comply with FLPMA. "[T]ho using deprtment
ahell . . . mininize edverse impaots on the natura! environmental, roientifio, oultural, and
dhq regouroes strd valueg (inoluding figh snd wildlife hebitst) of the publio lende
involvcd. 43 U,S.C. $1732(dX2Xa). 

'Tfthore are significant environmsntal effocts th*
oonnot be mitigded, an EI$ muet be preparEd even if tlr€re ia no urureoegesry or undue
degrodation of the publio larLda," Kendall's ConoernedArea Residentsrl29IBLA 130,
13S (1994); 42 U.S.C. $ 4332(2XC) (1988), "If there is unneocmary orundue i

Ougraaati*, it must be mitigated." Kendall's CoruernedArea Residents, et 1381 ,sae 43
CFR 3809.2-1(b). "If unneoesss,ry or undue degreddion oannot be prwented by
mitigating nca$ur6s, BLM is requirodto deny approval of the pl*n"' Kendall's
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CotuemedArea Residerts, at 138; .cee 43 CFR $ 3809.0-3(b); Department of tln Nwy,
108IBLA 334,336 (1989);,eee 43 U,S,C, $ 1734b) (1988); 43 CFR $ 3809.0:5(k).

The BLM has failed to do so.

3, BLM Ess Fslled to Protcct Sensltlve Soccler rf Reoulttd

We are aware that BLM reoontly oomplotcd a rovision of Scctio'tt 6840 of the
BLM nanual. This rovirion was illegal, and will likely be ovcrturned by Congrwr md/or
the Obsme sdministrstion. Thur, BLM should implementthe previoua vergion of geotion
6840 of the BLM nanual. Ttre following paragrryhc summarize BLM'r raquirements
under the previous versiofii of Seotion 6840 of the BLM manual.

Instuotion Mcmorandum 9-118, iesued by thc national BLM offtc€, governs
BLM Speoial Status Species managomcnt and requires that aotions authorizod, funde4 ot
sorried out by BLM do not oonhibuteto the need for any epeoier to besome liated ee e
candidde, or for any oandidato rpcoiot to booono listed as tlreatened o'r ondangered. It
rccognizw that oarly idontifiaation ofBLM searsitivc rpcoier is advised in eforts to
pnevent rpeoies endengement, and enooureges state direotora to oollest infomstion on
species of conoern to dcterminc ifBLM sonsitivo species dcsignfltion and special
nanagonont are need€d,

If Sensitive Specias uo dcsignated by a State Direato,r, the proteotion provided
by thc polioy for oandidate species shall ba uead as the minimum level of protootion.
BLMMenuat 6840.06, The polioy fu oandidste epeoiea etstes thatthe'tsLM rhall oarry
out naflagpnent, consistont with the principlos of multiplc uso, for the aods€rvatiofl of
candidde rpeoier and thcir habitats and fiall ensuro thd actiotts authorized, fundod, or
saffied out do not sonbibutE to the need t,o liat any of these rpeoieo ea '

throatcncd/ondangmcd." BLM Manual 6840.06. Speaifioally, BLM shnll:

(1) Dcterninato thc distibution, abundanoo, reasons fotthe ourre,lrt statul,
and habitet needs for sandidde epeoies ooourring on lsnde
sdninistered by BLM, gnd wsluatrs the eignifioance of lsnds
aduinister€d by BLM or aptions in maintaining thoso speoies.

(2) Fc thoae epeoiee where lsnds gdministered by BLM or sotione hsve a
aignifioent sffEot on their statue, manege the habitat to ooneerve the
spacics by:
a. Inoluding oafldidate epeoiee aa priority epeoiea in lend rue plane.
b. Developing and implementing rangewide snd/or site'epeoifio

managene,lrt planr for candidatc speoier that inolude specifio
I habitat andpopulation management objeotivee deeigned fu

resovery, as well oa the menagemetrt ehategies n€oEssa,ry to meet
those objactive*.

s. Ensuring thatBLM astivities effeoting the hebitat of sandidste
epeoiee are oflTied out in s msnner thet ie oongistent with the
objectives for those sPooios'
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, d. Monitoring populations and habitats of candidato spooics to
dptamine whethermanagement objeotivee are being met.

(3) Rsqueet eny teohnioal aseietanse from FWSNMFS, and any other
guslificd sourcc, on ffry plamcd action thst may con$ibutc to the need
to ligt e csndidste epeoiee ag threetened/endangered.

BLM Msnud 6840.06, Deepite this olesr guidanoe, there ie little evidB,noe thot BLM ie
fulfilling thaso obligatione. Spooifioally, BLM failed to: 1) oomduot survcys anilor
inventories neccssaryto determinethe dirtibution andrbundancc ofSpnsitivc Spcciar;
2) failed to eseees the reasone for the ourrent ststus of Seneitive Speoiel; 3) failed to
avaluato the potetrtial impacts of lcaring and rubrequent oil and gar activitier on
Sensitivo $pmies; 4) develop oonsuvation stratogios for Sensitive Specier and ensuro
that the aotivities in question sre oonsistEnt with thoee atrdegiee; 5) monitor populations
and habitats of Scnsitivo Spooies; and 6) request appropnato toohnical assistaflcc Aon all
other qualified souroe$; fo'r any ofthe seflsitive species at issue here. This failure has
aompromieed BLM's NEPA anolyree of the likely impaota of oil and gar development
authorized by thc loasing ofthe protested parocls, on grcater sago-grouse, Gunniron crge-
grouse, Gunniso'n's pr*iric.dog, whitc-tailed prairic dog black-footed fcrrot, bunou'ing
og,l, kit fox, fernrginous hawk, grasahopper spgrrow, long-billed oudew, Southweeteflt
willow flyoatchcr, yellow-billed ouokoo, Northern go*hawh short.oared otpl, Mexican
rpotod owl, bald caglc, olay reod-mustr4 Uintah Basin hooklos$ oaohls, Horsoshoc
milkvetoh, Deepein pinouehion oaotue, ahnrbby reed muetcd Winkler'a pinouehion
qactus, Wright fishhook oactus, bluohead suckor, roundtail ohub, flannelmouth suak€r,
Southern leath€rsido ohub, UintahBasin hookless oaotus, the four endangered Colonado
River fish epeoier, leoet ohub, Colorado River ouffhroatbou! apotted bof Torrnrend'e
big-carod bat, big ftoc-tailcd bat, Westcfit !oa4 smooth graonsnakq silky pocket mou86,
and bifid duct pyrg and other spooial status spooios.

a. BLM failed to adequdely consider senaitivc rpecier in itr
NEPA documents to which thc learing is tiered

BLM Msnual $ 1622.1 refers to 'Fieh sild Witdlife Hebitd' Manegemenf' and
oontaine epeoifio language requiring the BLM in the RMP Pfosess to, a,aong other thinge:

Identify primity speoiee end hebitets . . ,

B]etablirh objeotiver fu hsbitst maintenanoe, improvemen! and
oxpan*ion for pimrty species and hibitats. E:rposs objectives in
measurable terms thst oen be evsluded through monitoring'
Identify priuity regs for HMPa plabitat Manegement Planel . . '
Establish pnority habitat monitoring objeotives . . .
Determine sffirmative conrervation measurEo to improve habitut
oonditionc and resolve oonflists for lieted propoeed, and oflrdidsts
rpecier.

1)
2)

3)
4)
s)
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BLM Manual $ I 622. I I (A)(1) - (AX3). The RMPs and othet NEPA doauments to
whioh thie learing is ti€red do not meet theae obligationo, and BLM did not trke
appropnate stepa to remedy theee feilinga before initiating this lesse ssle.

.A.a e reault, oil end gea development euthorized by the leeeing of the proteeted
paroelr will oonhibute to the need to list the greater ssge-grouse, Gunnigon ssge'grouee,
Gunnieon's pairie-dog, white-tailed Frsirie dog, blaok-footedferre! burrowing owl, kit
fox, ferruginous hawh gra$$ho,pptr spafrow long-billed ourlew, southwest€fllwillow
flycatoher, ycllorv-billed cuokoo, Northcnr goshawk short-cafad owl, Mexican spott€d
owl, bald eagle, oley reed-mustard, Uinteh Bssin hooklesg oootus, Horgeehoe milkvetoh,
Dospain pinoushion cactus, shnrbby rced mustat4 Winklc's pincushion caotu$, Wright
fishhook cachur, bluahead suakor, roundtail ahub, flannelmouth ruokar, Southcrn
leathereid€ ohub, Uintah Besin hookleos oaotue, the four endangered Colonado River fieh
spocics, least chub, Colo'rado Riv€r outthroat tout, spotted bd, Townscnd's big'cred
bat big ftee-tailed bat, West€rn toa4 smooth grecnsnakc, silky poc,kct rnous€, bifid dttct
ppg, and other epeoial rtetus epeoiee,

4. BLM har failed to adcquf,tdv considerACEC nomindlons

This protost includcs areas that have beon nominatod as Areas of Critical
Environnantal Conoorn C'ACEC'). CNE nominated scveral arcas that usy be inoluded
in thia leege eale as ACECe to proteot white-tailed p,rairie dog habitat. Prroteeted paroela
that contain white.tailed prairie dog habitat may be within areas thrt CI',IE nominated as

ACECs. Theso areas were nominated as ACECg because of their relevanco and
imporianoe as key habitot fd. white-tsiled prsirie dog, blaok-fo{r9{r.* ard oths

rpioios assooiatod with white-tailod pairie-dogs, and beourso ofthoir valuo ss rocovsry

h5bitd forthir specier. He,re wc incorpuate by rofcrenco CNE's whito-ailcd prairie dog

ACEC nominstiong and dl the referencea they oontain. The BLM Manual ig olear that

Field M*nag€r$ tre roquired to dctcruino whothr nomhated areas ncet thc ralovanoe

and gignifioanao critoria for ACEC dosignation and thsn dcoide whethor interin

nanagcnant ir neoemary, Thc BLM did not rerpond to all of our ACEC noninatiotu,
snd hae not oongidaed the impeotr of oil gnd gae leaeing and development on the

resoufoes for whioh theee ACECe would be deeignated. We inoorporstE sll of ouf
gommpnt$ on and protosts of tho rclevant Rosoutoo Manrgenent Planl by refc'rencc. By
not proteoting thie habite! the BLM ie oonbibuting to the need to list the white'tsiled

prsirie dog blaok-footed ferret and otha epeoiee ssgosiaied with white'tailed pairie

dogr, and is in violation of the BLM Manual'

NEPAreguletione reguire that, while BLM iE in the prooees of en EIS, euoh 8s

dgring revitio,n or arnondmont of a RMR the agency must not take any aation mnoerning

apropoeal thst would "[]imit the ohoioe of reasonsble dternetives." 40 C.F.R. $ 1506.1'

Sie iton 40 C.F.R. g 1502.2(0 (while prepring environnental impaot otdementeo federsl

aggnci€s "shall not oomfiit resouroes prejudioing sclcotion of altornativos befo'rc making
a finsl deoision'). BLM hes hiattrisslly interpreted this NEPA regulation to require that

propoted aotione that oouldprejudioe seleotion ofany allanretivelulder ooneidErdion
;.shiuld bc postponcd or doniod" in o,rd6 to oomply with 40 C.F.R. $ 1506.1' and the
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Land Use Ptanning Handbook proviously containod this dircction, Anothot scctio'n of
thie seme regrlation direots that while BLM ia Prepdng arequiredElS "andthe
[popoeed] sstion ie aot mvered by an exieting pfogem etate,ment"" then BLM must not
take any actiotts that may "prejudioe thc ultinate docision on the progran." 40 C.F.R. $
1506.1(o). The reguletion sontinues that "[i]nterim aotion prejudises the ultimcte deoieion
on the progrem when it tende to determine eubsequent development g1!!gi!3!!anr4[1req."
Id (emphasis added).

Granting valid afldexi*tingrights inthesc parcsls beforc ACEC dcsignation is fully
soneid€red and managementpreeoripions se developed oould both adversely impaotthe

flrvironmsnt and linit the ahoice of ressonable alternativcg fot the manegpn€nt of these

rcas. Those prcols *hould be with&awn until the nomiflat€d ACECs atp evaluatcd and
managenent preeoriptionr are developed

ACECs may ba nominated even whear plan revision is not in progrosl, and a
preliminary evslustion ehouldtake pleoe ofterreoeiving eush e nominstion. The

Distriat Managoruay determinc thd Eith€r aplan ancndmant or tsffiporary
manegement ie required.

If an area is idEntifiEd for mneid€ration ar sn ACEC and a planning effut
is not undenvay or intninenl the Disuiat Managor 0r fuea Manager 4gp!
makeapreliminarywaluationonatimelybeoietodetermineifthe
devanoe and importanoe oriteria are met, If eo, the Diehiot Ma,nager
murt initiatc eithff a plan anondmsnt to further avaluatp tha potcntial
.A,CEC ff. provide tempuary menagement until an evaluetion ia oompleted

tt[ough trtoutor management planning. Tempmry nanegement inoludes

those reasonsble messurEs neoessery to pmteot humsn life and rafety or

rignifiamt rc$ollrco valucs ftom dcgradation until the arcs is fully
pvaluatodthrough the fosouroo fraflagometlt planning prooars, BLM
Manual 1613,21.E (omphasis addcd)'

Thc public has ar opportunity to submit noninations of rcoof,s€ndatio,ni
for sreas to be ooneidEred for ACEC deeigration. Suoh resommendations
are aotively golicited at the beginning of a planning effort. However,

nouinationr may bc made at any tiue and 4!! rpccive a prcliminary

eveluetion to detarine if they neet the relevenoe and importanoe oriterie,

end, therefore, wment firther sonsidaation inthe planning :
proocss... .BLM Manual I 61 3. 41 (enphasis addad).

The preeenoe of oil and gea learer should heve no beuing on wheths T at:_
mcoti tho ctitaria for ACEC dedgnatio4 but may prejudice thc devclopmcnt of ACEC

manegement preroriptione. BLM Manuel 1613.22.A' gtateg:

Identifv Factors which Influoaroo Mailaqemfft Prescrintiong . . , . Thaso
raotore re impo*rttt to the development of menagement preaoriptione for
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potontiel ACEC'B. Factots to oolrsidffincludc, but aro not limitcdto, thc
following:..,,
8. Reletionehip to existing righte. Whst ig the status of existing mining
slains or pro-FLPMA loases? How will cxi*ing rights affect
management of the reeouroe u hazud?

CNE ahongly believee thet temporry manegement ia required to preeenie tfie-
values of therc rcar as potantial ACECI. Instoad of approving leasing of key wildtift
lgbitat -- and opening tho floodgater for a wavc of ncw APDs on thesc scnsitive lands,
the BLM should fmus on evalueting our ACEC noninetions in a timely feghion and
managing oxplmation and dcvelopnent under existingleua*

It eimply mskee no eenee for the BLM to waste itg opportunity to deaignate
ACECg that couldhe$ oonservo whito-tailed prairip dogs, blaok-footed fcncts and othor
spooial stdur cpecies. Not only is this poorjudgment, it is slso a violation of MPA"
FLPM.{, and the BLM Manual.

BLM prosenfly ha* the oppofiinity to plan for rational, cnvironnontally round
development of energy r€souroEs in the nominated ACECo while proteoting othq yelof
thsse lands-as rcquir€d by law. Allowing laasing pg]gg to ACEC avaluation and RMP
ravision will saorifioa this oppmtunity - without taking a hard look at the oonf,cqu€nc€$,
BLM and the publio will have loet the shlnse to prevent the haphazor4 poorly plarmed_ _
davolopnont th* trss oharaotcrized othar federal lands in thp Rockics. As an inotievable
commitnent of rerources, leasing will severaly limitthe range of managomont
preeoriptionr

Ogr protert ofthaVcrnal Resourco Managenent Plan wu uphold on tho groundr
thst BLM viotst€d FLPMA and the BLM msnual by failing to ootrsids our ACEC
nominations, BLM has statod that it will addrcss our ACEC nominatiotts in the next
R11dP rcvision pfog€ss. However, in the meantime, BLM must not issue loases within
these nominated ACECs, as thi$ will limit the rangc of altcrnativcs that can bc considc,tpd
for theee reeE in the next RMP revision.

C. Endangered SPecies Act

I' Gglsu[gls!

, Under the Endangered Speoiee Aot ("ES.{), the BLM must sonsult with FW$
befce offering peroele for leaee bessuee severol apeoiee ligted unds the Endangered...
Speoior Aot, iicluding black-footcd fe,rret, Southwertern willow flyoatcher, yellow'billsd
ouokoo, Mexioan epotted owl, olayreedaustrd uintsh Besin hookleae oaotuo,
Winkler'a pinouahion oeotuo, Wright fifihook oaotua, Deepain pinouahion oesttu,
lhnrbby reod-musttr4 and the four cndangorcd Colorado River fish fFgcior, may bo
jr"e*ir""a by oil and gar develop,ment s;horized through leesing of ihe proterted
paroels.
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Tho ESA cofl$ultstion process is friggerodwhen thc $urfac6 tgfftay is notificd of
the pending leaee sale, Cannorv. Buford,$4$ F,2d 1441,1452 (1988). InConnor,lhe
BLM sould not igeue oil and gaa leaeee until the Fieh 8nd wildlife servise ('t'ws')
analyz€d conscquence$ of all *tages of tho loaring plan in thc Biologioal Opinion (tsO').
Id d, L455. ESA' g oongultstion requirement ir not met by "insrEmEntal etepe" and by
mere notifioation ofthe potential Presenoe ofendengered epeoies. Id, d,t452'58; The
oourt held thd "agenoy aotiotr ffor purposes of developing e biologioel opinion] . . ,
cntails ilot only laaring but lcaring and all post-lca$ing aotivitips tlnough production and
abandonmant." Id. at 1453. Confrry to the BLM position that rclios upon the Wyontng
Outfuor Council v. Boaworthrthe Tenth Cirouit stated that the critissl rtoge for
cnvironmental analylis ir the laaring rtage, not the APD stagp. Penn*€o Energt v' U.E'
Dep't ofthe Intefior,377 F.3d 1147, 1160 (lOth Cir, 2004)'

Tho FWS igsucd Biological Opinions fo'r tho fecently rcloasod Rcsoufce
Management Plang to whiah the leating of the majority ofthc protestod paroelr is ti€rod'
Theee BOte oonolude that oil and gae development authorized under the Resouroe
Ivtanagement Plans will notjeopardizc species listod undar thc Endangored Spcoier Act.
Howevcr, this coflclusion is arbitrry and oapricious. ThCI BOs do not providc m
adeqpete snelyeie of the indireot snd oumulative impeotr of oil and gar learing on the
survivsl and rooovery of listsd spccics, inaluding black footed fonoq So$hwestern
willow flyoatoher, yellow-billed ouokoo, Mcxican spotbd owl, olayreed-mustr4 Uintslt
Besin hookleee ototur, WinHer's pinour,hion oaotire, Wight fishhook osstus, Deopein
pincushion oaotus, shnrbby reed.musta,r4 and the four endangored Colorado Rivcr fish
tpagies. Such an analpfu must inoludo the cumulative impacits of oil md gas
development thd oocurs not only on paroels oooupied by lieted apeoiee, blt alro 91
adjaoent parcols. In addition, thc BOi do not include an adoquato analydr of the likely
ofiootivcness of nitigation uoasurcs applicd through lcase stipulationlland loase notiocs,
d mitigating impeoto suoh jeoperdy io the eurvival o' reoovery of thesti epeoier ie
avoidad. tnaddition, the BO's lrgoly roly on lcase stipuldions and notiocs that wffc
&volopad as pat of oadier consultation prooellss done at a tina whon the roasonable_
fo,rcsacable oil and gas devclopmont in thc region wa$ expeoted to be nuoh lower, and
there wae lese infomation euggeeting that oil and gas development might jeoprdize

lieted epeoiee. The BO'e did not adequately updde the lease notioes and etipulatione in
rcspoflsa to ncw circumstanocs and ncw infornation.

Finally, in addition to the programmatio oonsultation provided by the Boe, the
BLM and FWS must conduct sitc:$peaifio ooruultation at the leatfurg staga that consid€rs
not only direot impaote to speoiea on lesse paroelr, but eleo indireot end oumuldive
impastr to lieted epeoiee snd their hebitd both on leere paroels. *9:o adjeoent lendr.
ffri Bt U and FWS must oonsid€r not only impacts to slwival of the spcoiec, but also
iupastr to resoverT. The BLM and FW$ hsve fsiled to meet theee reguiremente rmdsr
tle pSn witfr reepeot to blaok-footed ferref Southwesttrlrwillow flyoltoher, yellov-
billod c,qohoo, Mixioan spotod owl, olay rcod-murtr4 Uintatr Bacin hooklct$ oaotull'
winkls'e pinouehion oootue, w"ight fishhook oaotus, Despein pinoushion oaotus,
ehnrbby reed.muatrd, ond the four endangered colosdo River fish epeoiee,
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I). BLM Har the Digcretion Not to Leage

Under the etetutory and regulatory provieioru euthorizing thie lesse aale, the BLM
har full disuetion whethcr o'r ilot to offer thc leare paroels for sale. Thc Mneral Loasing
.A.ot (uMLAu), 30 U.S,C. $ 226(e), providea that *[a]ll lende subjeot to dispoeition under
ttria chepter whioh are known on believed to sontein oil and ges deporits mey be leased by
the $eoretery," (emphasis added), The Supreme Coruthag oonoludedthatthis "leftthe
Secretry discrction to rsfirse to issue any lease at all on a givon tract." Udall v. TalLnan,
380 U.S. 1,4 (1965); seo also Wyoming cx rcl. Sullivafl v, Lujaq 969 F .Zd 877 (lOth Cir.
1992); MoDonaldv, Clark, 711F.2d460, 463 (10u1Cir. 1985) C'Whilethe $dineral
Learing Actl gives the Sametary the authority to leasp govemmant lands und6i oil and
gas leaser, thir power ir dismotionary rcher than mandato,ry."); Burglin v. Mortort 527
F.2d 486, 488 (grn Ctu. 19?5),

Submitting a leasing application vouts no rights to the applicarf or potential
bidders. The BLM retains the authority not to lesse. o'Ihe filing of an applioation whish
has bccn aocepted doos not givo any rightto leage, m gonuate a logal interortwhioh
reduoos o'r rostricts tho disoretion vcstpd in thc Seoretary whcthm or not !0 issue leases for
the lsn& involved."Duesingv. UdaII,350 F.2d 748,750-St (D.C, Cir. 1965), ceft. &n.
383U.S.912(1966); seealsoBobMarshallAlli*tcey,Hodel,852F,2dnn,1230(gth
Cir, 1988); Pease v. Udall,332F.2d6?(9th Cir. 1964);Geosearch Inc. v. Andrus,508
F. Supp. 839 (D,C. Wyo, 1981).

Tho rgunents laid out in detail abovo demonstate that oxercise of thp disaretion
not to lesse the poteeted paroels, is appropriate end neoeeeary. Withdrowing the
protlsted parools from tho loase sale until BLM har met its logal obligations to conduot
an sdcqudo NEPA analysir, and moot its lcgal obligations underthe Adninistrative
kocedure Aot, Endangered Speoiee Ao! Federal Lsnd sfld Polioy Manegement Aot, and
the BLM Mmual, ir a proper cxprciso of BLM'g dirmction undu thp MLA. The BLM
has no logal obligation to lcase tho disputcd parcels and ir raquirad to withdraw them
until the agencics have conplicd with ap,plio*ble l*w.

v. coNcLUsIoN & REQUEST FORRELIEF'

CNE therefce requerta that the BLM withdrs\il the protested proels fro,m the June
Salc.

Sinovrely,

Megan Mueller
StaffBiologist
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