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May 19, 2008
Kent Hoffwman
State Director
Division of Lapds and Minerals
Bureau of Land Management
P.O. Box 45155
Salt Lake City, UT 84145-0155
By Fax: (801) 539-4237
Re: Protest for June, 2008 Utash BLM Oil
and Gas Lease Sale - Specific protests to
Utah patcel number: UTUS6170; 86171;
86172; 86173; 86174; 86175; 86176; 86177;
86178: 86179; 81780; 81781; 81782; 81782.
Dear Deputy Director Hoffinan: |
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RRqumstsﬂmBLMwidldnwdwsaMhasepuwlsﬁomuleunﬁltheagmoy
has fully oompliadwithNBPAandﬂleNHPAAlmaﬁvely, the agency could attach



mondiﬁonalno-mrfacewcupmysﬁpuhﬁonsmewhpamelmdplwndwithﬂienk
of these parcels,
The grounds of this Protest are, as follows:

A.  Leasing the Contested Parcels Violates NEPA

1. Insdequate Pre-Leasing NEP Anslysis: Failure to Adoguately
Consider the No-Leasing Alternative

NEPA requires that the BLM prepare & pre-leasing NEPA document that fully
considers and analyzes the no-leasing alternative before the agency engages in a major
federal action and/or ‘irretricvable’ eomﬁnu:tofmmic..thesabofnon-no
surface oooupancy oil and gas loases. See Southemn erness Allis lorton
457 F. Supp. 2d 1253, 1262-1264 (D. Utah 2006); MAML..HM 352
F2d 1223,1228-30 (9th Cir. 1988) (requiring full analysis of no-lcasing altcmative even
if EIS not required); Montana Wilderness Ass'n. v. Fry, 310 F.Supp. 2d 1127,1145-46
(D. Mont. 2004); Southern LIEBMAWM 164 IBLA 118, 124 (2004)
(quoting Pennaco Bperg : mterior, 377 F.3d 1147, 1162 (10th
Cir.2004)). Importantly, BLMspre-leasmganab'mmustbeoominedinitsnlrudy
oompletedNEPAmlysesbmuse,asﬂwlnwnuBoudofLaudAppeﬂsmognwedm
Southern Utah Wilderpess Alliance DNAs are not themselves documents that may be

tiered to NEPA documents, but are used to determine the sufficioncy of previously issued

NEPA documpents.” 164 IBLA at 123 (citing Pepnaco, 377F.3d at 1162).

The Vernal and Price DNA states that the 1975 Vernal and Price Oil and Gas
Environmental Analysis Record (Vernal and Price EAR) and 1976 Fillmore Oil and Gas
Environmental Analysis Record (Fillmore EAR) adequately address leasing for oil and
gupgogmm:tiully.'\f’analandPriceDNAsat&ltﬁmhuasmﬂuttheVﬂmland
Price and Fitlmore EARs "adequately analyzed” the no leasing altemative. Id, at 4. See
Vernal and Prics EAR at 128-29 (discussion of "do not allow leasing altenative"). A
review of the EARs, however, reveals that the "no-lease” altemative was summarily
dlmmedmdmmhﬁuummmmmw
Vilderness Allianc orton, 457 F. Supp. 2d at 1262-1264 (BLM failed to prepare
adaquaupre-leasmgNEPAmalysismmppoﬂdemnonwseﬂleuuhVomdmdee
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field officc — Henry Mountains field station), Moreover, when BLM prepared the 1982
Mountain Valley MFP, 1982 Parker Mouatain MFP, and 1982 Forest Planning MFP also -
cited in the Vernal and Price DNA, thesc plans were not accompanied by a separate
environmental impact statemoent or other similar NEPA apalysis and thus the current
leashgcategmosmdalumaﬂmmnotmndﬂedmthclmdmphmmgmm

- i ogs Alliance, 164 IBLA at 123-24 (poting that BLM did pot
oonsiderWPs"mmorfede:ﬂaoﬁons snd thus agency did not prepare EIS to
accompeny MFP). The subsequent oil and gas NEPA analyses cited to in the Vemal and
Price DNA - the Utah Combined Hydrocarbon Leasing Regional BIS (1984), the Of! and
Gas Leasing Implementation EA for Henry Mountain and Sevier River Resources Areas
(1988) and the Quijtchupah Creck Road EIS - did not analyze the no-leasing alternstive,
but simply carried forward the decisions made in the EARs that lands were available for
leasing. BLM should thus defer all 14 leasing parcels until the agency prepares an
adequate pre-leasing NEPA analysis. -

2. BLM Failed tv Take the Roquired "Hard Look" at Whether Its
Existing Amalyses Are Valid im Light of New Information or

NEPA requires foederal agencies to take a bard ook a2t mew information or
circumstances conceming the environmental effects of a federal action even after an EA
or an EIS has been prepared, and to supplement the existing environmental analyses if the
new circumstances "raise[] significant new information rolevent to environmental
conoerns.” Pogtlapd Audubon Soc'y v. Babbitt, 998 F.2d 705, 708-09 (9th Cir. 1993).
Specifically, an "agency must be alert to new information that may siter the results of its
mgmalenvmentalmﬂysis,uldwnm“ctoakea‘hudlook'atﬂaemmmml
effects of [its] planned actions.” Friends of the Clearwater v. Dombeck, 222 F.3d 552,
SS?(9thCn' 2000). See Southe: A ik ance v, Nortop, 457 F. Supp. 2d at
IZM(dmmsmmmmAmwmmmemdoﬂmdgm
leasing and concluding that BLM acted arbitrarily by proceeding with oil and gas lease -
sale without first preparing supplemental NEPA analyses). NEPA's implementing
regulations underscore an agency's duty to he alert to, and to fully analyze, potentially

KRF-June 2008 Loase Sale Proton 3 May 19, 2008




85/91/1996 B5:189 8012533095 SLOANSMITH PAGE B4

significant ncw information. The regulations declare that an agency "shall prepere
supplements t0 either draft or final environmental impact statements if...there are
significant new ciroumstances or information relevant to enviroomental concerns and
bearing on the proposed action or its impacts.” 40 CFR. § 1502.9(c)D)(i}) (cmphasis
As explained below, the Price and Vernal field offices failed to take a hard look at
new information and new circumstances that have come to light since BLM finalized the
" applicable MFPs, RMPs and oi! and gas BAs. Ses also Pengaco Epergy, 377 F.3d at 1162
(cxplaining that DNAs determine whether "previously issued documents were sufficient
to satisfy the "hard look’ standard," and are pot independent NEPA analysis); Southemn
Utah Wilderness Alliance, 457 F. Supp. 2d at 1255-56 (discussing DNAs); Cemter for
Native Ecosvstems, 170 IBLA 331,345-50 (2006) (discussing SUWA, v. Norton, and
concluding that BLM failed to consider new information). In addition, to the extent that
the Vernal end Price and Price field offices took the required hard look, their conclusions
that the need not prepare supplementsl NEPA analyses was arbitrary and capricious.

B. Leasing the Contested Parcels Violates the NHPA.

As described below, BLM's decision to sell and issue leases for the 14 paroels at
issue in this protest violatcs § 106 of the NHPA. 16 U.S.C. § 470(f) and its implementing
regulations. 36 CF:R. §§ 800 ¢t seq,

AsUtahBLMhasrecognimdformctnne,ﬂ:eulcofanmlaadgaslmm&w
point of "irreversible .and irretrievable” commitment and is thercfore an "undertaking”
under the NHPA. See BLM Manual H-1624-1. Plamning for Fluid Mincral Resources.
Chapter I(B)X(2); see also 36 C.F. R. § 800.16(y); Moniana Wildemess Ass'n v Fry, 310
F. Supp. 2d 1127. 1152-53 (D. Mont. 2004); Southern Utah Wilderness Alliance, 16
IBLA-at 21-28. Tho NHPA's implementing regulations further oonfirm that the
"[t}ransfer, MWulc,ofpropertyoutofﬁaduﬂownmhipandcmlm

mﬁmofthempmy’shimnsmﬁmw mmmm_eﬂfeg"m
historic properties." Id. § 800.5(a)2)(vii) (emphasis added). See 65 Fed. Reg. 77689,
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77720 (Dec. 12. 2000) (Protoction of Historic Properties - Final Rule; Revision of
Current Regulations) (discussing intent of § 800.5@)}2)(ii)).

1. Faiture to Involve the Public

BLM has violated the NHPA by failing to adequstely consult with members of
the interested public, such as RRF, regarding the cffect of leasing all the protested
parcels. Such consultation must take place before the BLM makes an irreversible and
Irretrievable commitment of resources; in other words, before the May 2007 lease sale.

iance. 164 IBLA 1 (2004). The NHPA. requircs BLM

to ddemmcanddocumentﬂnmofpotenmleﬂ'mt&asdoﬁmdin{%c.F.R.]§
800.16(d),” identify historic propertics; and to affirmatively seek out information from
the SHPO, wammmmba.oomlﬁngpmﬁes mdmmm

pots_on his Properties, 36 CFR. § 800.4(n). See Southexp Utah qT}eS
A!!!m 164 IBLA at 23-24 (quoting Montana Wildemess Ass'n, 310 F. S“PP 2d at
1152-53). The NHPA. further states that BLM shall utilize the information gathered from
the source listed above and in consultation with at a minimum the SHPO, Native
American tribes, and consulting partics "identify historic properties within the area of
potential affect.” Id. § 800.4(b). See jd. § 800.04(b)(t)(discussing the "level of effort"
required in the identification process a9 a “reasonable and good faith effort to carry out
appropriate identification efforts™).

'l'heNHPA’srequh'es end the Protocol repeats - that the BLM “seek

ProtooolgNC('BLdellseekmdomslduﬂ\evmofthepubliowheucarvingout
the actions under terms” of this Protocol.™).

As BLM's DNA forms plainly state, the DNA process is an "internal decision
process” and thus there is no opportunity for the public to participate in the identification
of known eligible or potentislly eligible historic propertics. Pormitting public
participation only at the "protest stage,” or argning that the time period for seeking public
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thendedwhmBLMoompWHstmmagmmtphm,ismt

eqmva]enttnmmnmgmgpar&clpaﬁoninmopenNEPAproous,mdB[deuld
withdraw the 14 paroels that are the subject of this protest.

2. Failure to Adequately Consuit with Native Americans

As in the reoeat decision from the IBLA - Southe r. llderness Al B
IBLA 2004-124, ﬁwmmmwmmmmemvmwvm
and Price field offices adequately comsulted with the Native American tribes. See
Southern Utah Wildemess Alliance. TBLA 2004-124 st 12 (holding that BLM failed to
meaningfully consuit with Native American tribes). In short, the form letters that these
offioes sent to various tribes suffers from the same flaw that the IBLA recently held to be
fatal to BLM's consultstion efforts. Thus, BLM must defer leasing the 14 parcels at issue
here until the agency fully and adequately consult with Native Amerjcan tribes.

C.  Violations of the Foderal Land Managemest Policy Act
1. Changed Circumstances and 2 Lack of Public Comment Opportunity

where these leases are Jocated provide a genersl analysis and leasing decision, however,;
the analyzed in a supplement to that leasing decision. Because specific icase parcels have
never been malyzed in a NEPA document, this needs to occur before they can be offered
for sale. .
Up util the sale notice, the public was unaware of the location of specific lease
paroels to be sold. Because the public has been unsware as to where specific lease parcels
would be sold, identification of specific lease parcels represent changed circumstances
upon which the public has not been able to comment or review sito-specific NEPA
" aualysis. _ :
The Federal Lands Policy Management Act (FLPMA) requires that BLM “shal}
allow an opportuity for public involvement and . . . shall establish procedures , . . to give
. . the public adequate notice and an opportunity to comment on and participate in the
formulstion of . . . programs relating to the management of the public lands.” 43 U.S.C. §
RRF-Fune 2008 Leage Sale Protest 6 May 15, 2008
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1712(f). While the public had the opportunity to comment on the underlying land use
plan, that right has not been made available regarding the specific leases parcels. The
BLM has provided no opportunity for public comment on the protested lease parcels
prior to this protest, which is essentially an after-the-fact opportunity for involvernent,
which fails to meet the requirements of FLPMA. Until this oversight is corrected, the
protested lease parcels should not be offered for sale.

2. Failure to Properly Map Lease Parcels

Given the documents provided in the Competitive Leasc Sale Notice, it is difficuit
at best to for the public to understand where the leases are located. As a result, it is
extromely difficult for the public to offer meaningfu} public comment and anatysis. In the
maps made available that the sale notice, the relation to existing lease parcels is ot
shown. We believe that this constitutes a violation of the Federal Onshore Oil and Gas
Leasing Reform Act (FOOGLRA) that requires: “Such notice shall include the terms or
modified lease terms and maps or a narrative description of the gffected lands. Where the
inclusion of maps in such notice is not practicable, maps of the affected lands shall be .
made available to the public for review. Such maps shall show the location of all trects
to be leased, and of all lewses already issued in the general area 30 US.C. § 226(f)
(cmphasis added.). |

Certainly in the information age when oil and gas lease sale notices are made
availabic online, appropriate lcase sale maps are a ‘practical’ noed to be included as well.
These maps are required t0 not only show Icase parcels to be sold, but also their relation
0 existing parcels. In addition, it would be extremely helpful if the maps provided
showed drainages, roads, and other topographical features so that the public can
accurately determino what lands and resources they own are up for lease,

3. MNC“W Dmpacts Analysis

Rivers. Inkes and terrestrial habitat throughout Utah, including those in the
watersheds jn Vemal, Emery and Carbon Counties where the protestod parcels are
located, have experienced deleterious impacts to the aquatic and terrestrial environment
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in recent dronght years due to low stream flows, incressod water temperatures and
interruption of wildlife corridors due to developmest. The BLM needs to conduct an
assessment of vulnerable aquatic and tervestrial wildlife species, and natural systems that
will be adversely impacted by global climato change. The BLM should mansge
vulnerable systems and their tributaries to prevent them from experiencing regime shifts
brought on by the impacts of climate change and remove other stressors from those
systems by thoroughly apalyzing cwoulative impacts that leasing, and in tum
development, authorize. . '

4. Inconsisteacy with the Resource Management Plans

There is a complete inconsistency in how BLM offices are handling the exsoution
of lease sales in the state of Utab, in violation of the system for putting federal parcels up
for bid as provided in the Miperal Leasing Act of 1920. As required by the Leasing Act
and FLPMA, BLM is authorized to issue lease parcels as provided by applicable
Resource Mapagement Plans (RMP's) issued by the agency. The decades-old Vernal and
Price RMPs, howem,donotauﬁmﬁznﬂ:eismmﬁmyofﬂmpmmdw&lsmd.
in fact, have withdrawn many of the areas from any oil and gas leasing.

The failure of BLM to comply with current RMP's iitustrates that rather than
federal laws, the indusiry largely drives the leasing program in Utah. Record high prices
for netural gas and oil, and diminishing reserves in long-producing basins, drifling
companies and other speculstors have mostly copvinced the BLM to offer bigger and
more lucrative lcasc sales, such as thosc in question in this lease sale. .

In addition, rather than even attempting to stay out of comtroversial arcas, the
lease sales in this case illustrate that the BLM has readily leased parcels in important
wildlife habitat and wilderness-quality lands. In fiact, over the past seven years, the BLM
has leased 17 million acres in the five major oil- and gas-producing states in the Interior
West, for about $500 million. Purther, bundreds of thousands of acres of public land in
the Interior West will be anctioned off this year.

Moreover, in violation of the Leesing Act and FLFPMA, the structure of the
process for lssuing the protested leasc sales is based on the benefits to the oil and gas
industry, to the point where the industry is Jargely making the decisions for the BLM. In
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. relation to the lease sale in question, for example, companies nominate parcels in arcas
the BLM have set aside cven though these are not listed as sujtable for leasing in the
Vemal or Price RMPs. The BLM announces that those parcels will be availablc at its
next quarterly auction, and the companies will place their bids accondingly, paying
anywhere from the ftderal minimum of $2 an acre to thousands of doflars an acre. The
winning bidders get the right to tap the land’s enexgy resources without accurate
consideration or analysis of the impacts to resources, sensitive Jands, listed species or
aquatic habitat,

 Further, even though the BLM ofien says that just because a lease is issued that
does not mean a well will actually be drilled, a lease gives oil and gas companies a vested
right to develop the lands, making it difficult for the BLM to say vo later. And the agency
is very susceptible to pressure fiom industry. It used to be that companies knew they
could not drill in the winter in deer and elk habitat. Now they are pushing to remove this
impediment and drill all year round.

Finally, that political pressure rather than complisnce with legal mandates is
driving this and other BLM leases in Utah is illustrated by the fact that the BLM’s
aggressive leasing program is directly tied to the current administration which has made
energy development the agency’s highest priotity. A few months after takitg office in
zwl,GmeW.Bmhimwd_mMVeMdhﬁngfeduﬂagmciesm“apodm
eilm-relmd projects.” Subsequent memos from the BLM's Washington headquarters
to state-level managers reinforced the message, inchuding a 2003 memo instructing state
offices to not "unduly restrict access to the public lands for oil and gas devejopment.”
Any stipulations placed on leases to mitigste impacts on wildlife had to be “the least
restrictive pecessary to accomplish the desited protection.” The following year, the
agency told state diroctors that any time they decided not to issue a lease, they had to
provide a letter 1o the operators interested in the tract, stating the reasons for the BLM’s
decision.

D. Vlolaﬁonsofthlhdngered&pede_am
Congress enacted the ESA in 1973 “to provide a means whereby the ecosystems
upon which endangered species and threatened species depend may be conserved, [and]
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10 provide a program for the conservation of such endangered species and threatened
species.” 16 US.C. § 1531(b). Section 4 of the ESA directs the Secretary to detormine
which species should be listed as endangered or threatcned. Id at § 1533(a)(1). The
Secretary has delegated this duty to the Fish and Wildlife Service (FWS).

An endangered species is “any species which is in danger of extinction throughout
all or a significant portion of its range” and a threatened species is one “which is likely to
become an cudangered species within the foreseeable future throughout all or a
significant portion of its range.” Jd. at §§ 1532(6), (20). In deciding whether or not a
speolesquﬂiﬁamaﬂangqedorﬂuuﬁmed,iheFWSismqlﬁmdwwnsiduﬂw
following five factors: (1) the present or threatened destruction, modification, or
curtaitment of its habitat or range; (2) overutilization for commercial, recreational,
scieotific, or educational purposes; (3) disease or predstion; (4) the inadequacy of
mﬁstingmguhMymodmﬁms;and(S)othbrnmalmmnmmdemdfecthghs
continued existence. /d. at § 1533(3)(1)

Regardless of the ESA’s directive, in issuing the lease parcels, the BLM is
ignoring the fact that UTU 86178; 86179 & 81780 contain winter, brooding and other
habitat for the Grenter sage grouse specics. In addition, cven though the Depariment of
Interior currently refuses to recognize the Greater sage grouse as a species listed under
ﬂrefadunlEndmgmdSpeciesAaLﬂﬂsignomsmMoomtpmedunin
CV-06-277-E-BLW (Daombe.r 4, 2007) which faulted the US Fish and Wildlife
Scrvice for this oversight in throe key areas: (1) use of separate expert panel versus
decision team (which is a process the Service is increasingly using to keep experts out of
the actual listing decision); (2) failure to really address habitat threats and inadequacy of
regulatory mechanisms, particularty in light of science showing sccelerating loss of key
hebitats which the Service ignored; and (3) improper political meddling by Julie
MacDonald. o

As a result, due to the prosence of sage grouse on several of the parcels and the
impacts leasing will have on sage grouse habitat from leasing, BLM has failed to
adcquaﬁcbrassessedﬂwmpactswﬂusverympenhdspeclesmdﬂwpommlbr
significant imapects to sage grouse as required by NEPA.
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REQUEST FOR RELIEF

Red Rook Forests requests the following appropriate relief: (1) the withdraw] of
the 14 protested parcels from the Junc 5, 2008 Competitive Oil and Gas Lease Salc until
such time as the agency has complied with NEPA and the NHPA or, in the altsmative (2)
withdrawal of the 14 protested parcels umi} such time as the BLM attaches unconditionl

no-surface occupancy stipulations to all protested paroels.

ThispmmstisbmughtbydexeouﬁveDkecwrofRedRockFMmbehﬂfofked
Rock Forosts, its staff and members, and Grand County resident, Bill Love.

Thank you for your consideration of our concerns.

Sincerely,

vy Keppaid

Teary Shepherd
Exeoutive Director
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