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28 July 2006

Re: Protest of BI.M’s Notice of Competitive Oil and Gas Lease Sale of Parcels Involving
Habitat with High Conservation Value

Dear Acting Direclor:

In accordance with 43 C.F.R. §§ 4.450-2; 3120.1-3, Center for Native Ecosysterns protests the
sale of the following lease parcels:

UT0806-001: Hearl of the West Conservation Plan Ham's Fork Core

UT0806-251: Heart of the West Conservation Plan Duchesnes Core

UT0806-257: Heart of the West Conservation Plan Duchesne Core

UT0806-261: Heart of the West Conservation Plan Duchesnc Core

UT0806-262: Heart of the West Consetvation Plan Duchesne Core

UTO0806-263: white-tailed prairie dog habitat, Castle Valley nominated white-tailed prairic dog
ACEC

UT0806-264: white-tailed prairie dog habitat, Caslle Valley nominated white-tailed prairie dog
ACEC, Price River Citizens’ Proposed Wilderness

UT0806-266: Heart of the West Conservation Plan Book Cliffs Core, Desolation Canyon
Citzens' Proposcd Wilderness

UT0806-281: white-tailed prairie dog habitat, Cisco nominated white-tailed prairie dog ACEC,
Desolation Canyon Citzens’ Proposed Wilderness, Floy Canyon Wildemess Inventory Area
UT0806-294: white-lailed prairie dog habitat, Cisco nominated white-tailed prairic dog ACEC
UT0806-296: white-tailed prairie dog habitat, Cisco nominated white-tailed prairie dog ACEC
UT0806-297: while-tailed prairie dog habitat, Cisco nominated whitc-tailed prairie dog ACEC
UTO0806-343: white-tailed praitie dog habitat, Cisco nominated white-tailed prairie dog ACEC
UT0806-344: white-tailed prairic dog habitat, Cisco nominated white-tailed prairie dog ACEC
UT0806-345: white-tailed prairic dog habitat, Cisco nominated white-tailed prairic dog ACEC
UTO0806-346: whitc-tailed prairie dog habitat, Cisco nominated whitc-tailed prairie dog ACEC
UT0806-360: white-tailed prairic dog habitat, Cisco nominated white-tailed prairie dog ACEC
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UT0806-361: white-tailed prairie dog habital, Cisco nominated white-tailed prairic dog ACEC
UT0806-362: white-tailed prairic dog habitat, Cisco nominated white-tailed prairie dog ACEC

The grounds for the Protest follow.
L Protesting party

CNE bas a longstanding record of involvement in management decisions and public participation
opportunities on public lands including federal lands managed by the BLM. CNE’s mission is to
usc the best available science to participate in policy and administrative processes, legal actions,
and public outreach and education to protect and restore native plants and animals in the Greater
Southern Rockics. Members and professional staff of CNE are involved in research, advocacy,
and protection efforts for the special status and imperiled specics within the sale parcels. Staff
and members use and enjoy these lands and intend to visit the subject lands to observe and
monitor such habitat and population conditions. Staff have closely networked with wildlife and
other professionals at responsible agencies to assess and improve the status of habitat and
populations. Leasing these parcels with inadequate stipulations harms the interest of CNE’s staff

and members. = % -
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Protesters therefore have legally recognizable interests that will be adversely affected-and t;Z_— i

impacted by the proposed action. 2 ™ cox
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Erin Robertson, Staff Biologist, like all cmployees of CNE is authorized to file this profest @the- T

H x L) =D - -

organization’s behalf. 2 5 & 3 =
W

1I. Statement of Reasons

For the reasons set forth below, BLM must withdraw the protested parcels pending RMP
revision or completion of nccessary Supplemental Environmental Impact Statements (SEISes).
Although any significant leasing violates the spirit and intent of RMP revision, this protest
focuses only on the most objcctionable parcels — those that contain habitat with high

been properly analyzed. Removing the disputed parcels will reduce the offerings to a level that

will limit interference with ongoing RMP revision. Whether to lease thesc lands, and if so
subject to what conditions and mitigation measures. are decisions properly made after the RMP

revision is finalized.

A. Background information on white-tailed prairie dog status and management

CNE has commented extensively to the Utah State Office and various Fiecld Offices about the
imperiled status of the white-tailed prairie dog. This protest addresses, in part, parcels offered
for sale that include the Cisco and Castle Valley Complexcs, which CNE has nominated as Areas
of Critical Environmental Concern (ACEC) because of their relevance and importance as some
of the largest whitc-tailed prairie dog complexes and because of their value as recovery habitat
for this specics. Here we incorporate by reference our ESA listing petition for the white-tailed
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prairie dog (CNE et al. 2002a) as well as our white-tailed prairie dog ACEC nominations (CNE
ef al, 2003).

In August 2004 the BLM completed its evaluation of the nomination for the Cisco Complex
ACEC, and found that the area met both the relcvance and importance criteria. The BLM (BLM,
Moab Field Office 2004) stated, “The habitat within this area is essential for maintaining this
species” (p. 11). The evaluation also stated that the white-tailed prairic dog “is declining
throughout the West, including the area managed by the Moah Field Office. Large tracts of land
are necded to maintain populations of this animal and of the predator species which depend on it
White tailed [sic] prairie dog habitat is fragilc and very sensitive to OHV abuse, overgrazing,
drought and oil and gas disturbance" (pp. 11-12).

The BLM shouid not lease portions of the nominated Cisco Complex ACEC while the Moab
RMP 1s being revised,

The Price RMP is also being revised, and the June 2006 Supplemental Information and

Analysis to the Price Ficld Office Draft Resource Management Plan (DRMP) and

Draft Environmental Iopact Statement (DEIS) for Arcas of Critical Environmental

Concern states, “The Castle Vallcy complex is the largest (over 5,000 acres) of the prainie dog
towns and complexes in the PFO. Based on the most recent inventories of white-tailed prairie
dog colonics, there are 10 relatively large white-tailed prairie dog complexes remaining in North
Amecrica (each occupying more than 5,000 acres)” (p. 56). The BLM should not Icase the
nominated Castle Vallcy white-tailed prairie dog ACEC while the Price RMP is being rcvised.
Clearly this is a highly valuable respurce that should be conserved.

As we have explained in our November 2003, Fcbruary 2004, JTune 2004, September 2004,
December 2004, February 2005, May 2005, August 2005, November 2005, and February 2006
protests (all of which we incorporate here by reference), relying on a Icase notice is inadequatc
becausc it limits the BLM to requiring operators to move proposed wells no more than 200
meters. In some of the protcsted parcels, wells could not be moved 200 meters or Jess and still
avoid prairie dog colonies and/or buffers. The notice also allows for waivers, exceptions, and
modifications, and dclays protections to the APD stage, whereas NEPA requires an up-front
analysis of impacts.

The BLM also appears to have attached the Thrcatened and Endangered Species Act Stipulation
to all parcels in the sale, Now that the white-tailed prairie dog has been added to the Utah
Sensitive Species list, this stipulation should apply, but it only requires operators to abide by the
BLM’s restrictions if ignoring them would result in jeopardy to an ESA-listed species or adverse
modification to designated critical habitat — protections already afforded by the ESA itself, Once
again the BLM is confirming that absent ESA listing the BLM refuses to cmploy the regulatory
mechanisms nccessary to prevent imperiled species from becoming threatened with extinetion.

We protested the BLM’s leasing in white-tailed prairie dog habitat in February and November of
2003, appealed the BLM s protcst denial in August 2003 (CNE vs. BLM, IBLA 2003-352), and
protested leasing in white-tailed prairie dog habitat in February, June, and August, December of
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2004, February, May, August, and Noverber of 2005, and February 2006 and hercby
incorporate by reference all of these documents and all references they contain.

B. NEPA prohibits interim actions that have adverse environmental impacts
and/or limit the choice of reasonable alternatives.

Leasing these parcels now, while most of Utah’s Field Offices are developing new Resource

Management Plans and while ACEC nominations for the areas in question are being considered
violates NEPA’s prohibition on interim actions:

a " = - . - h:
Until an agency issucs a record of decision . . . no aclion concerning the proposal shall be taken 2
which would: ma A B
2 = o
(1} Have an adverse environmental impact: or E:’I :} =
(2) Limit the choice of reasonable alternatives. e, =
ZZ
40 C.F.R § 1506.1(a). B =
[y Rt —
e
1. Leasing the disputed lands would undermine the RMP revisiongs
process.

Most of Utah's Field Offices are currently developing draft RMPs and ElSes for plan revision.
The Vernal RMP is designated a Time Sensitive Plan (TSP) critically in need of revision; the
Moab EMP dates to 1985: the Richfield RMP dates to between 1982 and 1991; the Monticello
RMP dates to 1991; and Price is still relying on the Price River Management Framework Plan of
1983 and the San Rafacl RMP of 1991, Howcver, RMP revision will be a waste of taxpayers’
money and participants’ time 1f the BLM approves leasing in the planning areas prior to RMP
revision. Instead of approving leasing of key wildlife lant habijtat -- an nin
floodgates for a wave of new APDs on these sensitive lands
ising the s in a timelv fashion and m 1

Past agency directives correctly recognized that any leasing will constrain the choice of
reasonable alternatives. Therefore, the agency followed a policy of no new leasing — even of
lands designatcd open — for areas undergoing RMP revisions focused on o1l and gas
development. Absent such policy, any new leasing must be conditioned on findings that
adequate NEPA analysis has been performed. This has not occurred. In addition, the
Washington Office released a new TM on August 13, 2004 confirming that State Directors have
discretion to delay leasing during plan revision. The new IM (2004-110 Change 1) clearly states
“The State Directors have discretion to temporarily defer leasing on specific tracts of land based
on information under review during planning” (p. 1) and directs the BLM as follows: “All SOs

are to consider temporarily deferring oil, gas and geotbermal leasing on federal lands with land
use plans that are currently being revised or amended” (p. 2).

Under no circumstances should BLM approve new leasing of sensitive lands while the RMP

revisions go forward. Offcring sensitive lands without adequate NEPA analysis cannot proceed
independently of the RMP revisions.
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* In January 2003, the Wyoming BLLM published the FEIS and proposed Plan Amendment for the
Powder River Basin Qil and Gas Project. In that document, BLM took the position that it was
obligated to accommodate full development scenarios in all three "action” alternatives. In the
Powder River FEIS, the BLM WSO advanced the dubious assertion that federal agencics "have a
legal obligation to ensure that leased federal minerals arc fully developed . . .the Mineral Leasing
Act and 43 CFR 3100 requires maximum ultimate economic rccovery of oil and gas from leased
lands." FEIS Volume 1 at 2-G8. In that FEIS, BLM analyzed the same number of wells (23,863
under federal ownership and 15.504 for non-federal ownership for a total of 39,367) for
alternatives 1, 2A and 2B in rejecting citizen-proposcd alternatives for staged rate or phased
development. :

Although we do not agree with these assertions found in the Powder River FEIS, they appear to
be BLM's current interpretation of the law. Therefore, BLM's position that they are obligated to
assume some development will proceed before approving proposed lease salc parcels precludes a
required no action or conservation NEPA analysis. Tt follows that leasing should not be
approved if higher development scenarios have not been analyzed, may have unacceptable
environmental impacts, or would exceed the RFD scenario for the managecment area.

For cxample, in November 2003 EnCana Oil and Gas USA, Inc. indicated that it would push the
BLM and Wyoming Oil and Gas Conservation Comunission to authorize 5-acrc well spacing in
the Jonah Field. EnCana is also seeking off-sitc mitigation so that the entire Tonah Ficld can
become an “industrial area”, according to EnCana spokesman Steve Reynolds (Bleizeffer 2003).
These are real possibilitics for Utah as well, some of which are alrcady playing out on tribal
lands in the Uinta Basin, and the BLM should not opcn any more areas to oil and gas
development until it thoroughly evaluates the potential impacts associated with its current leasing
programs through the RMP revision process.

The BLM presently has the opportunity to plan for rational. environmentally sound development
of energy resources in the planning areas while protecting other uses of these lands —as required
by law. Allowing leasing prior to the RMP revisions will sacrifice this opportunity — without
taking a bard look at the consequences. The BLM and the public will have lost the chance to
prevent the haphazard, poorly planned development that charactcrized other federal lands in the

Rockies,

FLPMA tequires that land management actions be “in accordance with the land use plans
developed” by the Secretary of the Interior. 43 U.S.C. § 1732(a). The regulations provide that
“resource management action[s] shall be specifically provided for in the plan, or if not
specifically mentioned, shall be clearly consistent with the terms, conditions, and decisions of the
approved plan or plan amendment,” 43 C.F.R. § 1601.0-5(b). “All resource management
authorizations and actions and detailed and specific planning undertaken subsequent to the RMP
must conform to the RMP. . . BLM is required to manage . . . as outlined in the RMP, until or

unless the RMP is amended pursuant to 43 CFR 1610.5-5.” Marvin Hutc 116 IBLA 55, 62
(1990). l}%%lﬂﬁi R
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During the RMP Amendment process, land use decisions should not prejudice the alternatives or
range of decisions to be considered for an arca. See Southern Utah Wilderness Alliance ct al.,
111 IBLA 207, 212, (1989) (striking down BLM approval of application for jeep trip where
proposal was not properly analyzed under NEPA and was contrary to the existing RMP); Uintah
Mountain Club, 112 TBLA 287 (1990) (striking down BLM off-road vehicle routc desi gnation
which did not conform 1o the appraved RMP),

Onc of the critical issues the BLM addresses during RMP amendment is whether and which
areas should bc open to leasing in the first place. BLM Handbook 1624, Planning For Fluid
Mineral Resources (or H-1624-1), H-1624-1, for instance, requires BLM in the
amendment/revision process to look at areas open to lcasing in any capacity, open to leasing with,
restrictions, open to leasing with No Surface Occupancy and areas open to lcasing with special
stipulations of conditions of approval. (H-1624-1, Ch. IV, B.. C.2). “During the amendment or
revision process, the BLM should review all proposed implementation actions [this includes oil
and gas leasing] through thc NEPA process to determine whether approval of a proposed action
would harm resource values so as to limit the choice of reasonablc alternative actions rclative to
the land use plan decisions heing reexamined.” H-1601-1 at VILE.

Leasing prior to the RMP revisions will undermine the plarming process. As an frretricvable
commitment of resources, leasing will severely limit the range of alternatives. This violates the
amendment process and agency policy.

NEPA §102(2)(C)(v) was intcnded to ensure that environmental impacts would “not be
overlooked or underestimaled enly to be discovered after resources have been committed or the
die otherwise cast.” Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 349 (1989).
*“The appropriate time for considering the potential environmental impacts of oil and gas
exploration and development under section 102(2)(C) of NEPA, 42 U.S.C. § 4332(2)(C) (1994),
is when BLM proposes to lease public lands for oil and gas purposes because leasing, at least
without NSO stipulations. constifutes an irreversible and irretrievable commitment of resources
by permitting surface disturbing activities in some form and to some extent.” Wyomin r
Coungeil, 156 TBLA 347 (2002). See also Colorade Environm Coalition, 149 IBLA 154, 156
(1999); Sierra Club v. Peterson, 717 F.2d 1409, 1414-15 (D.C. Cir. 1983); Wyoming Qutdoor
Council, 153 TBLA 379 (2000) (emphasis added).

The BLM has the opportunity to leam from the planning mistakes and resulting environmental
damage occurring in federally managed oil and gas ficlds elsewhcre in the Rockies, In the
Powder River Basin in Wyoming and Montana, the Upper Green Country in Wyoming, and
Farmington, Ncew Mexico, the BLM lcased out practically all mineral lands under its jurisdiction
before conducting required analyses of the impacts of such a blanket leasing program. When a
high percentage of lands are under lease, the BLM has severely limited its ability to limit
environmental impacts.

izabl EVISIO

hefore leasing more lands for oil and pas development, 4Alt'{He pbst-leasing phase, the BLM has
already made an irretrievablc commitmeni of resourges. | ing ties thc BLM’s hands and it
AN

loses the opportunity to consider such alternatives Mﬂg%mt to NSO, phased
LINA S Iknooay
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development, baschine data collection, and mitigation measures identified through the NEPA
process. See Doing Tt Right. A Blueprint for Responsible Coal Bed Methane Development in
Montana -- http:/Swww northernplains.org/lssues/CBM/Do Tt Ri aht Index asp.

The Vernal RMP revision is a TSP becausc the BLM recognizes that the current planning

direction nceds to be updated to consider new circumstances. The Moab Field Office’s own
RMP revision website states: 3
— =2

=
The current land use plan was prepared for the Moab Field Oflice in 1985, Since then, thc%iii;ye —

been considerahle changes within the arca. There has been tremendous growth in recreatiofi —

activities such as mountain biking and ofl-highway vehicle usc. There has been heightencd miblic
awareness regarding conflicts hetween recrealional activities and oil and gas development, Hlso.
new data is available for bighorn sheep, antelope. and Mexican spottad owls, o=

b

82

'_,..ﬂ
zin E

As part of the planning process BLM is mandated to consider nominations for potential Areigaf 5
Critical Concern {ACEC) and nominations of rivers for potential inclusion in the Wild and Scefiic =
Rivers Systern. (available online at: http://inpabrogp.com) e

The cxisting RMPs are inadequatc and outdated for current and reasonably anticipated levels of
oil and gas development. There is an urgent need for comprehensive planning and consistent

management direction. Tt appears that the existing RMPs and ElScs are largely useless to agency

professionals charged with managing the impacts of oil and gas development and protecting
other uses on these public lands. For example, the Vernal BLM appears to be requiring field-
specific Environmental Assessments as a slopgap measure for Jands already leased. However,

this procedurc loses sight of the larger picture. Ttis a haphazard, stopgap measure designed to
compensate for the outdated RMP.

The environmental community is committed to working with the BLM constructively on the
RMP revision process. The BLM needs to acknowledge that new leasing — while the revision
process is ongoing -- will render the RMP revisions largely moot.

2. Granting valid rights may prejudice management prescriptions for
nominated ACECs.

On Janurary 21, 2003, CNE and others (2003a) submitted nominations to the Price and Moab
Field Managers and others for the designation of specific large white-tailed prairic dog
complexes and subcomplexes as Areas of Critical Environmental Concern (ACECs) under the
Federal Land and Policy Management Act (FLPMA) of 1972, 43 U.S.C. § 1701, et seg. and the
Administrative Procedure Act 5 U.S.C. § 551 ef seg., and pursuant to BLM Manual

1613.21.A.2.a and 1613.41, These arcas includcd the Cisco Complex and Castle Valley
Complex.

FLPMA requires “In the development and revision of land use plans, the Secrctary shall...give
priority to the designation and protection of areas of critical environmental concern”™ (Title II,
Sec. 202(c)(3)). By leasing within the areas nominated by CNE and even BLM staff while the
Moab and Price RMPs are being revised, the BLM is seriously hampering its ability to protect
these arcas as ACECs.
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The presence of oil and gas Icases should have no bearing on whether an area meets the criteria
for ACEC designation, hut may prejudice the development of ACEC management prescriptions,
as the draft Vernal RMP EIS indicates. BLM Manual 1613.22.A states:

Identify Factors Which influence Management Prescriptions. ... These factors arc important to the
development of management prescriptions for potential ACEC's, Factors to congider include, but

arc not limited to. the following:. .
g. Relationship to existing rights, What is the status of existing mining claims or pre-FLPMA
lcases? How will existing rights affect management of the resoures or hazard?

Granting valid and existing rights in thesc areas before ACEC designation is fully considered and
management prescriptions are developed clearly could both have an adverse environmental
impact and limit the choice of reasonable alternatives for the management of these arcas. These
parcels should be withdrawn unti]l RMP revision is completed and the nominated ACECs arc
evaluated and management prescriptions are develaped. It simply makes no sense for the BLM,
to wastc its opportunity to designate ACECs that could help conserve major white-tailed prairic
dog complexes and the species associated with them. Not only is this poor judgment, it is also a
violation of NEPA, FLPMA, and thc BLM Manual.

C. NEPA requires that the BLM supplement E1Ss when new information or
circumstances arise.

The Bureau of Land Management must analyze significant recent information relevant to
envitonmental concerns in the affected area before actions such as the proposed leasing may
proceed. If the BLM fails to do so, CEQ regulations will require preparation of a supplemental
analysis before the proposal may proceed.

CEQ regulations implementing NEPA explicitly recognize that circumstances may arise after
completion of an ETS that create an obligation for supplemental environmental review,
According to 40 C.F.R. § 1502.9(c)1), a supplcmenta) EIS is required when:

(i) The agency makes substantial changes in the proposed action that are relcvant
to environmental concerns; or

{ii) Thete are significant new circumstances or information televant to
environmental concerns and bearing on the proposed action or its impacts.

An agency also has discretion to prepare a supplemental statement if doing so would “further the
purposes of ' NEPA. 40 CF.R. § 1502.9(c)(1){ii).

The United States Supreme Court validated the CEQ regulations in 1989, holding that a
supplemental environmental review must be performed when:

there remains “major federal action™ to occur, and the new information is sufficient to show that
the remaining action will “affect the quality of the human covironment™ in = significant manner or
to a significant cxtent not already considered . . .
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Marsh v. Oregon Natural Resources Council, 490 1U.S. 360, 374 (1989). The Marsh opinion
confirms that an agency's duty to comply with NEPA is ongoing, and continues even afier the
agency has made its decision based on an EIS. Td. The Supreme Court reasoned:

=
=
= E-‘,.“ Eﬁ: g _".'_.-"
1t would be incongruous with this approach to environmental protection, and with [NEP s]° = R
manifest concern with preventing uninformed uction, for the blinders to adversc environmepral © = rg =
cffects, once uncquivocally removed, to be restored prior to the completion of agency actipn™ E Zm¥
simply because the relevant proposal bas received initial approval. == e
. Zm X coS
Td. at 371, A majority of lederal courts are in agreement. 85 £ S Z
0 -

CEQ guidance concerning NEPA’s implementation state that “if the proposal has not }retﬁhen
implemented, EISs that are more than 5 years old should be carefully reexamined to determine if
[new circumstances or information] compel preparation of an EIS supplement.”

1. Changes in the status of the white-tailed prairie dog have occurred,

and significant new information is available, including regional
conservation plans.

These RMPs arc being revised in part to deal with much significant new information, including
changes in the status of imperiled species that will be affected by lcasing in these parcels.

This information meets several of NEPA’s significance criteria. For example, oil and gas leasing
in these arcas will affect the “unique characteristics of the geographic area such as proximity to
historic or cultural resources, park lands, prime farmlands, wetlands, wild and scenic rivers, or
ecologically critical areas™ (40 C.F.R. § 1508.27(b)(3)). Leasing in thesc areas also “may
establish a precedent for future actions with significant effects or represents a decision in
principle about a future consideration” (40 C.F.R. § 1508.27(b)}(6)). Leasing these parcels is also
“related 1o other actions with individually insignificant but cumulatively significant impacts.
Significance exists i it is reasonable to anticipate a cumulatively significant impact on the
environment. Significance cannot be avoided by tenning an action temporary or by breaking it
down into component parts” (40 C.F.R, § 1508.27(b)(7)) because cumulative impacts are clearly
of concern — in terms of both the cumulative impacts of leasing the combination of protcsted
parcels and the cumulative impacts associated with leasing thesc parcels in conjunction with all
of the other sensitivc habitat in the arca that has already been leascd. Leasing these parcels may
also meet this test of significance: “Whether the action threatens a violation of Federal, State, or
local law or requirements imposed for the protection of the environment™ (40 C.F.R. §
1508.27(b)(7)) since, for example, the BLM's action is contributing to the need to list the whitc-
tailed prairie dog, sage grouse, and pygmy rabbit under the ESA.

a. White-tailed prairie dog
The relevant RMPs did not consider the imperiled status of the white-tailed praitie dog, and the

BLM has nat presented the necessary evidence that it did consider new information on prairie

dog status before deciding to lease these parcels. Simply having the data in hand is not the samc
as analyzing the implications.
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In the Verqal Fiei]d Office’s wildlife resource review for the February 2003 sale, reviewers Steve
Madscn, Tim Faircloth, and Mary Hammer determined that the special status species stipulation
would NOT be adequate to protect white-tailed prairie dogs. For cach parcel containing colonies
they wrole:

A portion af this lease parce] contains white-tailed prairie dog ( Cvromys leucurus) populations,

which have been petitioned for listing under the Endangercd Species Act. Federal agencies are

responsible for ensuring actions on federal lands do not contribute to the nced to list a species
under the ESA. Future development on portions of this parcel occupicd by white-tailed prairie
dogs may lead to a decline in populaton numbers and available habitat. subsequently leading to
their listing under the ESA. It is recommended that the portions of the parcel containing
white-tailed prairie dog populations be eliminated from lessing consideration. (emphasis
added)

The BLM's Answer to CNE's Statement of Reasons regarding our appeal of the February 2003
sale (IBLA 2003-352) suggests that the agency recognizes that the Diamond Mountain and Book
Cliffs RMPs' oil and gas ]easing discussions do not adequately address Sensitive species, the
black-footed ferret, and the white-tailed prairie dog. The BLM states: pet
R
l::-u_o-"
In its [21 December 2002] DNA, the Vemal office recommended that 38 parcels in their EIl_l:H‘E?)"
and 6 parcels in part be withheld from lcase sale (Ibid. [AR vol. 4A] at Tab Vernal, pp. th'@,;
The rationale for recommending that these parcels be withheld [rom lease sale involved”
sensitive species and cultural resource conficts, among other reasons. (Ibid), As for théi?_
parcels approved for lcasing, the Vernal Office recommended that the special status species =
stipulation quoted above be included in every lease because of the presence of the listed blacks =
footed ferret, a candidate species (the white-tailed prairie dog). and state sensitive species, {A:Ec%
vol, 1, Tab Final List: Tab Vemnal, Sub-tab VFO Specialist-reviews), '
On December 20, 2002, the Utah State Office accepted in full the recommendations from

the field offices - including the insertion of the special status species stipulation into every lease -
and published its final notice...(p. 4, emphasis added)

}

s
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This passage is illuminating for several reasons. First, it explains that the parcels withdrawn
before publication of the final February 2003 list were removed partly because of sensitive
species concerns, and presumably these concems extcnded to somc of the very areas that CNE is
protesting now (because so many of the parcels we are protesting include habitat for Sensitive
species). Also, the BLM evidently is confused about the white-tailed prairie dog's status - sadly,
the white-tailed prairie dog is not yet a Candidate for ESA listing. Later in the same Answer to

CNE's Statement of Reasons, thc BLM states, "BLM has reserved ample authority under the

special status species stipulation to prevent any significant harm to the white-tailed prairic dog"
(p. 14).

Sincc December 2002, FWS has made recommendations to the BLM about additional noticcs
and stipulations that they feel are required to protect the white-tailed prairie dog, and their
recommendations have become more stringent over lime. In its set of comments from May 28,
2004), FWS states

We recommend lease netifications identifying the occurrence of white-tailed prairic dog colonics
or habitat be added to all the parcels that either contain existing or historic prairic dog habital

Stipulations should specify a no surface occupancy of at least 500 meters surrounding the
prairie dog colonies. (p. 10. emphasis added)
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The BLM has failed to heed the advice of FWS.

In ac_ldition to items pointed out throughout the rest of this protest and our other protests, below
we list more evidence of new information and changed circumstances regarding the white-tailed
prairic dog that are not thoroughly considered in the relevant RMPs. The BLM must take 2

"hard look" at this information and consider whether Icasing with the current stipulations (or Jack
thereof) is really appropriate,

In September of 2005, the multistate Prairie Dog Conservation Team (which represents the state
wildlife agencies that manage whitc-tailed prairie dogs) finalized the Whitc-tailed Prairic Dog
Conservation Assessment (Scglund ef al. 2005), which concluded, “Loss of habitat duc to oil/gas
development under current Burcau of Land Management policies may be a significant threat” (p.
v). The Conservation Assessment cited the following flaws in existing RMPs: - =
==
Oil and gas development is occurring at an unprecedented rate and because ﬁiﬁﬁ
of this development is occurring on BLM lands, the BLM should incorporate” <
WTPD management into Land Use Plans. The WTPD Working Group L
recommends that the BLM add the WTPD to their list of sensitive species to =
insure long-term, cfTective management of this species. Many BLM Field Dfﬂtﬁ%
currently do not consider this species in oil and gas development unless itis —=
associated with black-fooled ferrct reintroduction efforts. Because of this, the
BLM does not address WTPD species-specific needs, but addresses the WTPD as
black-footed ferret habitat. In addition, they do not address maintaining habitat for
expansion or shifis in occurrence outside of currently mapped colonies, The BLM
also addresses impacts at a colony level rather than a complex or landscape level.
Finally, RMPs do not address the impacts of road development and the potential
for an increase in shooting/direct take of WTPDs as a result of oil and gas
development. The WTPD Working Group recommends that the BLM should
clearly designatc where WTPD habitat protection will be a priority. The Working
Group also recommends that BLM WTPD management emphasis be shifted from

black-footed ferret management to management of WTPDs as a sensitive species.
(p. 51)

y
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The multistate team’s rccommendations included the following: “project design of oil and gas
facilities in and adjacent to occupied and suitable habitat should include location of wells and
roads outside of these areas, consideration of directional drilling when wells arc proposed within
suitable and occupied habitat. timing restrictions of vehicle travel to periods when WTPDs are
lcss active, and regulation of vehicle traffic type” (p. 53). The assessment also statcs, “Special

protection for large WTPD complexes should be employed by designating them as ACECs or
‘special management areas’ on public lands” (p. 64).

The assessment concludes the following about the threat of oil and gas dnilling:

This impact has the potential to tise to the level of a threat to the continued
existence of the species, and therefore has the potential to justify listing under the
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ESA in the foresecable future. Oil and gas exploration is occurring at a
phenomenal rate on public lands. Since the BLM manages 55% of the land in the
WTPD predicted range, significant impacts arc possible, primarily during
development of oil and gas Gelds with close well spacing and associated roads. As
previously stated in this Conservation Assessment, recent data from Colorado,
Wyoming, and Utah indicate that WTPD complexes shift on a landscape scale,
possibly in responsc to plague or other factors not currently identified. Therefore
all suitable habitat within and adjacent to complexes must be protected from
direct habrtat loss on a landscape scale il expansion opportunities are to be
retained. Current BLM policies do not adequately proiect WTPDs during oil and
gas development, With the increased amount of leasing and oil and gas
development in the WTPD range (77% of the WTPD gross range in Wyoming has
the potential to be impacted by oil and gas development) this could lead to the
necd for listing the species under the ESA. Revision of BLM Land Use Plans to
control leasing and development in WTPD complexes to address prairie dog
management needs and maximize habitat potential must be initiated on a state-by-
state basis to prevent further, more drastic actions, including listing the WTPD
under the ESA. (p. 68)

On November 9, 2004, FWS published a negative preliminary finding on our ESA listing
petition for the whitc-tailed prairic dog. We believe that the finding was politically motivated
rather than being based on the best available science, and we plan sue the Service over violations
of the ESA and Administrative Procedures Act in making this erroneous finding. However, the
finding itself still presents new information that is relevant here. For cxample, the finding states
that 55% of the white-tailed prairie dog’s occupicd habitat in Ulah is already leased for oil and
gas drilling (69 Fed. Reg. 64895 (Nov. 9, 2004)). The finding also reports that the existing
RMPs do not currently specifically address white-tailcd prairie dog protection (69 Fed. Reg.
649899 (Nov. 9, 2004)), and that the revised RMPs will include “protections similar to those for
specics protected under the ESA” — this will be impossible for habitat that has already been

leased once the RMPs arc adopted.

-
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b. Heart of the West Wildland Network Design =
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Several of the protested parcels include portions of Heart of the West thdland;f\lem'nﬂc
Core Areas or corridors (Wild Utah Project 2004). This network design was rel€aged m Mm‘gE*

2004, and the relevant RMPs do not consider the new information that this desi gﬂfﬂrc@ts co

: J._

-:: £
Core areas S
s

are defined as wilderness, or wildemness-like areas, managed so as to maintain
ecological processes and biodiversity within them. Cores serve as the “backbone’
of a wildlands network and are designaled to protect those landscape features that
are either underrcpresented elsewhere, critical for focal species viability, or are
nearly irreplaceable in terms of their rare and important biota. (Wild Utah Project

2004, p. 42)
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Corridors (or linkages)

serve to link core areas so wildlife can move between them. while also allowing
evolutionary and ecological processes (e.g. fire, succession, predation, etc,) to
continue operating within an otherwise fragmented system. By cnsuring that
plants and animals have unsevered connections to other population centers,
linkages can prevent or mitigate deleterious population-level effects resulting e
from isolation — such as inbreeding, low genetic diversity, and extirpation,apd &
may actually increase the population sizes, viability, and movement of habitat— <
restricted species. (Wild Utah Project 2004, p. 42, citations oritted) o i
o
o gn
Becausc the BLM has not carefully evaluated the ecological importance of these areﬁﬁ_c Dfﬂu
offering these parcels for lease, the parcels must be withdrawi or an SEIS cumpleted

=
r'>-f =
‘.1-;,::. i

B
2. Leasing for CBM exploration or development would violate the

RMPs and NEPA.

Some of these lands appear to have potential for coalbed methane development, These parcels
must be withdrawn because adequate NEPA analysis regarding the unigue impacts of coalbed
methane development has not been conducted (See e.g. Pennaco Enerey, 266 F.Supp.2d

1323(D Wyo., 2003%; Wyomi uidoo uncil, 156 IBLA 347 (2002)). The BLM must
supplement RMPs with EISs that evaluate the umque impacts of coalbed methane, and the recent
Pennaco ruling underscores this. Until the BLM meets its NEPA burden it must withdraw these

parcels or stipulate that coalbed methane devclopment is prohibited and that only oil or
conventional gas devclopment may take place.

CBM impacts will be analyzed in the RMP revisions. Until such analysis has occurred and
appropriatc measures enacted, BLM cannot lease lands for CBM development. Among the
impacts requiring a “hard look™ under NEPA are aquifers, groundwater quantity and quality, air

quality, management practices, produced water, water wells, irrigation water quality, grazing
issues, wildlifc habitat, and soil erosion.

D. BLM’s Alleged NEPA “Analysis” — A Self Styled “Determination of NEPA
Adequacy” — Was Insufficient

An examination of the record BLM relied upon in making the leasing decision at issue illustrates
the inherent flaws in its choscn procedurces to comply with NEPA. BLM has clected to
document land use plan conformance and NEPA adequacy for oil and gas leasing through the
use of determinations of NEPA adequacy (“DNAs™), which are intended to assist the agency in
determining “whether [it] can rely on existing NEPA documents for a current proposed action.”
and, if so, to assist in recording its rationale. Importantly, DNAs are a BLM construct and are
not found or authonized in the Council on Environmental Quality's NEPA regulations. See 40
C.F.R. Part 1508 (describing EIS. EA, and categorical exclusion requirements). The foundation
documents for these DNAs arc the broad, generalized RMPs and subsequent supplements that, in
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most cases, are decades old and only contain general information about oil and gas exploration
and devclopment.

lFupartanIﬂ}r, thc DNAs prepared by BLM to sanction oil and gas leasing do not engage in any
site-specific analysis. Instead, they merely repeat the broad, programmatic language used in the
field office-wide RMPs.

Thus, BLM’s decision to sell and issue the non-NSO oil and gas leases at issue was a violation of
NEPA, which requires “up-front” environmental analysis and disclosure before the agency
engages In an irreversible commitment of resources. See Southern Utah Wilderness Alliance,
159 TBLA at 241-43 (citing Friends of the Southeast's Future, 153 F.3d at 1063) (additional
citations omitted).

The recent Pennaco ruling addresses the use of DNAs rather than preparing additional NEPA
documents prior to leasing:

in this case, the BLM did not preparc such an EA, did not issue a FONSI, and did
not prepare any environmental analysis that considered not issuing the leascs in
question. Instead, the BLM determined, after filling out DNA workshcets, that
previously issued NEPA documents were sufficient to satisfy the "hard look"
standard. DNAs, unlike EAs and FONSIs, are not mentioned in the NEPA or in
the regulations implementing the NEPA. Sce 40 C.F.R. § 1508.10 (defining the
term "environmental document” as includimg environmental assessments,
environmental impact statements, findings of no significant impact, and notices of
intent). As stated, agencies may use non-NEPA procedures to determine whether
new NEPA documentation is required. For reasons discussed above, however, we
conclude the IBLA's determination that more analysis was required in this case

was not arbitrary and capricious.
E. The BLM is failing to coordinate with FWS

Throughout this protest we have noted the BLM"s consistent rejcction of FWS's
recommendations to protect habitat for imperiled species. The BLM must heed the advice of its
sister agency and cease leasing in these sensitive areas until new information about thesc species

is considercd and the RMPs are revised.

The BLM must stop and takc a hard look at the impacts that its oil and gas program is having on
Utal’s nataral resources. The BLM has instead chosen to dismiss the assessments of FWS's staff
(as well as BLM's own rcsource management staff) as"the non-binding opinions of a few within
the Department of Interior” (BLM's 9 January 2004 Answer to CNE's Statement of Reasons,
IBLA 2003-352). There is litfle point in the BLM soliciting input from FWS 1f it does not intend
to take the expertise of FWS's biologists seriously.

LINA S1NNQOIV
TN SEE!
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F. BLM failed to take a “Hard Look” at the impacts of the lease sale and
subsequent activities to Scnsitive species

BLM Manual 6840 (Special Species Management) permits BLM State Directors to designate,
“usually in cooperation with State wildlifc agencies , , ‘sensitive species.”” Once the BLM
designates sensitive specics, those species arc afforded at Jeast “the protection provided for
candidate species.” |d, BLM Manual 6840 further details what protections BLM must afford to
“candidate specics,” including “ensur{ing] that actions authorized, funded, or carried out do not
contribute to the need to list any of these species as T/E [threatened and endangered].” Id. at
6840.06C. Regarding animals, Utah BLM has adopted the Utah Sensitive Species list. The
BLM consequently is obliged to identify and evaluate the impacts of its actions on these species.
The BLM failed, in this instance, to identify, survey for, or evaluate potential impacts to these
species, including impacts {0 the white-tailed prairie dog and Gunnison's prairie dog.

=
The BLM must meet NEPA's requirements to provide site-specific analysis that isp-toRite G

and considers the cumulative impacts of oil and gas development in the region, bothin tefms of
sensitive species and more generally.

=
G. The BLM has ignored the assessments of its own expert staff =

w420
We stated above that the BLM’s own expert staff have recommended against leasingvhitefailed

prairic dog habitat and all areas in the Vernal Ficld Office until plan revision is complete. The
BLM has dismissed its the assessments of its staff of the potential harms of Ieasing as follows:

CNE relies on excerpts of letters from certain biologists from BLM and the United States Fish and
Wildlife Serviee (USFWE) requesting BLM (o withdraw these parcels from consideration or to
insert stipulations protecting the white-tailed prairic dog. (CNE's SOR, atpp. 30-31). However.
these cxcerpts provide no new information on environmental consequences, but merely make
recommendations as to how BLM should proceed based on the information available. Tfanything,
these excerpts show that there is no new signifcant information to trigger NEPA supplementation
and that BLM's decision was well mformed. Tn any cvent, thesc excerpls present the non-binding
opinions of a few within the Department of Interior, and there is noting in the quoted language that

constitutes ncw information,” {BLM's 9 January 2004 Answer to CNE's Statement of Reasons. p,
11y

Even if the BLM's decision to ignore the information on environmental conseguences that its
own staff presented in reviewing the lease parcels was "well informed", it was also misguided.
By marginalizing their expert assessments as "merely...recommendations" and the "opinions of a
few" the BLM has called into question the integrity of its entire resource review process.
Futhermore, this flippant response suggests that the BLM may not be willing to take the requisite

"hard look™ at potential environmental consequences even when those consequences are flagged
by its own employees.

H. The determination that the lease notices and stipulations applied are
sufficient is arbitrary and capricions

While NEPA does allow the agency to institute mitigating measures in order to render the action
“insignificant,” in this case the BLM wholly failed to do so. Before the BLM can rely on lease
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nnti‘ces as a mitigation measure, it is “required to adequately study any measure identified as
having a reasonable chance of mitigating a potentially significant impact of a proposed action
and reasonably asscss the likelihood that the impact will be mitigated to insignificance by the
adoption of that measure.” Klamath Siskivou Wildlands Ctr., 157 IBLA 332, 338 (2002).
"NEPA requires an analysis of the proposed mitigation measures and how effective they would

be in reducing the impact to insignificance.” /d. (quoting Powder River Basin Resource Council,
120 IBLA 47, 60 (1991).

The record is completely devoid of any support for the agency’s summary conclusion that the

stipulations will effectively mitigate impacts on imperiled species from oil and gas development.
Nor does it address how such measures would prescrve the values of nominated ACECs. She
record itself cstablishes that the BLM failed to analyze the proposed measures and Efgfj; =

[ S -
cffectiveness, as required under NEPA. oo F 8m
- o
= ™~ —_ T

— T
The special Lease Notices do not provide the BLM with the necessary flexibility to protect T

imperiled specics. Nor do the Lease Notices satisfy FWS’s recommendations for stipgfatio =
Choosing 1o leasc these parcels is thus “arbitrary and capricious.” S

I. BLM is failing to protect Sensitive specics as required

Instruction Memorandum (IM) 97-118, issued by the national BLM office, governs BLM Special
Status Species management and requires that actions authorized, funded, or carried out by BLM
do not contribute to the need for any species to become listed as a candidate, or for any candidate
species to become listed as threatened or endangered. It recognizes that early identification of
BLM scnsitive speeies is advised in efforts to prevent species endangenment, and encourages
state directors to collect information on species of concern to determine 1f BLM sensitive species
designation and special management are nceded.

Additionally, if Sensitive Specics are designated by a State Director, the protection provided by
the policy for candidate species shall be used as the minimum leve) of protection. BLM Manual
6840.06. The policy for candidate species states that the "BLM shall carry out management,
consistent with the principles of multiple use, for the conservation of candidate species and their
habitats and shall ensure that actions authorized, funded, or carried out do not contnibute to the

need to list any of these specics as threatened/cndangered.” BLM Manual 6840.06. Specifically,
BLM shall:

(1) Determinate the distribution, abundance, reasons for the current status, and habitat
needs for candidate specics occurring on lands administered by BLM, and evaluate
the significance of lands administercd by BLM or actions in maintaining thosc
species.

(2) For those species where lands administered by BLM or actions have a significant
affect on their status, manage the habitat to conserve the species by:

a. Including candidate species as priority species m land use plans.
b. Developing and implementing rangewide and/or sitc-specific management plans
for candidate species that include specific habitat and population management
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objectives designed for recovery, as well as the management strategies necessary
to meet those objectives.

c. Ensuring that BLM activities affecting the habitat of candidate species are carried
out in a manner that is consistent with the objectives for those specics.

d. Monitoring populations and habitats of candidate species to determine whether
management objectives are being met.

(3) Request any technical assistance from FWS/NMFS, and any other qualified source,
on any planned action that may contribute to the need to list a candidate species as
threatened/cndangered.

BLM Manual 6840.06.

Despitc this clear guidance, and the suspected presence of numerous Sensitive Species on the
parcels wc are protesting, there is little evidence that BLM is fulfilling these obligations.
Specifically, BLM failed to |) conduct surveys and/or inventories necessary to determine the
distribution and sbundance of Sensitive Species, 2) assess the reasons for the current slatus of
Sensitive Species, 3) cvaluate the potential impacts of leasing and subscquent oil and gas
activities on Sensitive Species, 4) develop conservation strategies for Sensitive Species and
ensure that the activities in question are consistent with those strategies, 5) monitor populations
and habitats of Sensitive Species, and, potentially 6) request appropriate technical assistance
from all other qualified sources,

J. BLM failed to adequately consider Sensitive species in its RMPs and in
supplemental NEPA analyses

BLM Manual § 1622.1 refers to "Fish and Wildlife Habitat Management" and contains specific
language requiring the BLM in the RMP process to, among other things:

1) Identify priority species and habitats . . .

2) [E]stablish objcctives for habitat maintenance, improvement, and expansion for priority
species and habitats. Express objectives in measurablc terms that can be evaluated
through monitoring.

3) Tdentify priority areas for HMPs [Habitat Management Plans] . . .

4) Establish priority habitat monitoring objectives . . .

5) Determine affirmative conservation measures to improve habitat conditions and resolve
conflicts for listed, proposed, and candidate specics.

BLM Manual § 1622.11(A)(1) - (A)3). The RMPs to which this leasing is tiered do not meet
these obligations, and BLM did not take appropriate steps to remedy these failings before
initiating this lease sale, In fact. BLM does not appear to have conducted any additional NEPA
analysis beyond that conducted for the RMPs themselves.
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K. The BLM has not adequately considered the cumulative impacts of its oil and gas
leasing programs throughout the ranges of imperiled species and in conjunction
with sagebrush dieoffl

NEPA requires that the BLM consider direct, indircet, and cumulative impacts to the
environment. The BLM obviously has not taken a “*hard look™ at the cumulative impacts that its
o1l and gas programs arc having throughout the West,

The BLM must take a “hard look™ at the potential additive impacts that oil and gas Jeasing in
these parcels may have considering that much of Utah has experienced a massive sagebrush die-
off in the past few years. Wildlife that dspended on sagebrush arc already extremely stressed
and have experienced signilicant habitat loss — the BLM must examine how additional oil and
gas development in these sagebrush die-off areas could affect these animals.

L. The BLM should consider not leasing these parcels

Colorado Environmental Coalition and others raised the following arguments for not leasing
parcels in their May 2004 protest of the Colorado oil and gas leasc sale, and we wish to raise
them as well:

NEPA Requires the BLM to Analyze Impacts of Oil and Gas Development beforc
Issuing Leases

The BLM must analyze the impacts of subsequent development prior to leasing.
The BLM has not analyzed Protesters’ documentation of special surface values
that will be permanently compromised by future development. Therefore, the
BLM cannot defer all site-specific analysis to later stages such as submission of
Applications for Permit to Drill (*APDs") or proposals for full-field development.
Just as it’s futile to bar the gate after the animals have cscaped, law and common
sense require the agencies to analyzc the impacts to proposed wildcrness areas
before issuing lcases. Because stipulations and other conditions affect the nature
and value of development rights conveyed by the lease, it is only fair that
potential bidders arc informed of all applicable lease restrictions before the lease
sale.

An oil and gas Icase conveys “the right to use so much of the leased lands as is
necessary to explore for, drill for, mine, extract, remove and dispose of all the
lcased rcsource in a leasehold.” 43 C.F.R. §3101.1-2. This right is qualified only
by “[s]tipulations attached to the lease; restrictions deriving from specific,
nondiscrctionary statutes; and such reasonable measurcs as may be required by
the authorized officer to minimize adverse impacts to other resource values, land
uses or users not addressed in the lcase stipulations at the time opcrations are
proposed.” 43 C.F.R. § 3101.1-2.

Unless drilling would violate an existing lease stipulation or a specific
nondiscretionary legal requirement, the BLM argues lease development must be
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permitted subject only to limited discretionary measures imposed by the surface
managing agency. However, moving a proposed wellpad or access road a few
hundred feet will gencrally fall short of conserving wilderness characteristics
unless the well was proposed for the very cdge of the proposed wilderness.

Accordingly, the appropriatc time to analyze the need for protecting sitc-specific
resource values is before a lease is granted,

Sierra Club v. Paterson established the requirement that a land management
agency undertake appropriate environmental analysis prior to the issuance of
mineral leases, and not forgo its ability to give due consideration to the "no action
alternative," 717 F.2d 1409 (D.C. Cir. 1983). This case challenged the decision of
the Forest Service (“FS™) and BLM to issue oi] and gas leases on lands within the
Targhee and Bridger-Teton National Forests of Idaho and Wyoming without
preparing an EIS. The FS had conducted a programmatic NEPA analysis, then
recommended granting the lease applications with various stipulations based upon
broad characterizations as to whether the subject lands were considered
environmentally sensitive. Because the FS determined that jssuing Icases subject
to the recommended stipulations would not result in significant adverse impacts to
the environment, it decided that no EIS was required at the leasing stage of the
proposed development. Id. at 1410, The court held that the FS decision violated
NEPA:

Even assuming, arguendo, that all lease stipulations are fully enforccable, once
the land is leased the Department no longer has the authority to preclude surface
disturbing activities even if the environmental impact of such activity is

W . = ot i =
significant. The Department can only impose "mitigation" measures upon a%

ision to allow surface disturbix ivities has been m at the ings

and, upder NEPA, this is the point at which the environmental impacts of.stich

activities must be evaluated. -
“m

Id. at 1414 (emphasis added). The appropriate time for preparing an EIS is pﬁéfé
to a decision "when the decision-maker retains a maximum range of options” ==
prior to an action which constitutes an "irreversible and irretricvable

commitments of resources[.]" Id. (citing Mobil Qil Corp, v. F.T.C.. 562 F.2d 170,
173 (Znd Cir. 1977)); see alse Wyoming Cuidoor Council, 156 TRBLA 347, 357

(2002) rev 'd on other grounds by Pennaco Energy, Inc. v. US Dep’t of Interior,
266 FSupp.2d 1323 (D. Wyo, 2003).
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The court in Sierra Club specifically rejected the contention that leasing is a mere
paper transaction not requinng NEPA compliance. Rather, it concluded that
where the agency could not completely preclude all surface disturbances through
the issuance of NSO lcases, the "critical time" before which NEPA analysis must
occur is "the point of leasing." 717 F.2d at 1414. This is precisely the situation
for disputed CWP parcels.
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In the present case, the BLM is attempting to defer environmental review without
retaming the authority to preclude surface disturbances. None of the
environmental documents previously prepared by BLM for examine the site-
specific impacts of mineral leasing and development to the CWP areas. The
agency has not analyzed the new information. nor has it assessed what
stipulations might protect special surface values. This violates federal law by
approving Jeasing absent environmental analysis as to whether NSO stipulations
should be attached to the CWP lands.

Federal law requires performing NEPA analysis before leasing, because ledging
limits the range of allernatives and constitutes an irretrievable commitment @_ =
resources. Deferring site-specific NEPA to the APD stage is too late to precTide ~

development or disallow surface disturbances of CWP lands. T
= -
Om =
NEPA Requires the BLM to Consider NSO and No-Leasing Alternatives Pﬂﬂ:ﬂ%i =
Leasing EE_": s
=

The requirement that agencies consider alternatives to a proposed action further
reinforces the conclusion that an agency must not prejudge whether it will take a
certain course of action prior to completing the NEPA proccss. 42 U.S.C.
§4332(C). CEQ regulations implementing NEPA and the courts make clear that
the discussion of alternatives is "the heart" of the NEPA process. 40 C.F.R.
§1502.14. Environmental analysis must "[r}igorously explorc and objectively
evaluate all reasonable altcrnatives.” 40 C.F.R. §1502.14(a). Objective evaluation
is no longer possible after agency officials have bound themselves to a particular
outcome (such as surface occupation within thesc sensitive areas) by failing to
conduct adequate analysis beforc foreclosing alternatives that wou'ld protect the
environment (i.c. no leasing or NSO stipulations).

When lands with wilderness characteristics are proposed for leasing, the IBLA
has held that, “{t]o comply with NEPA, the Department must either preparc an
EIS prior to leasing or retain the authority to preclude surface disturbing activities
until an appropriate environmental analysis is completed.” Sierra Club, 79 IBLA
at 246. Therefore, formal NEPA analysis is required unless the BLM imposes
NSO stipulations.

Here, the BLM has not analyzed alternatives to the full approval of the leasing
nominations for the CWP, such as NSO and no-leasing alternatives. 42 U.S.C. §
4332(2)(C)(ni). Federal agencies must, to the fullest extent possible, usc the
NEPA process to identify and assess the reasonable alternatives to proposed
actions that will avoid or minimize adversc effects of these actions upon the
guality of the human environment. 40 C.F.R. § 1500.2(c). “For all alternatives
which were eliminated from detailed study,” the agencies must “bricfly discuss
the reasons for their having been eliminated.™ 40 C.F.R. § 1502.14(a).
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Wyoming Qutdoor Council held that the challenged oil and gas leases were void

because BLM did not consider reasonable alternatives prior to leasing, including

whether specific parcels should be leased, appropriate lease stipulations, and NSO

stipulations. The Board ruled that the leasing “dacument’s failure to consider
reasonable alternatives relevant to a pre-leasing environmental analysis fatally
impairs its abilily to serve as the requisite pre-leasing NEPA document for these
parcels.” 156 IBLA at 359 rev'd on other grounds by Pennaco, 456 F.8ups.2d

1325 (0.Wyo. 2003)(holding that when combined NEPA documents analyzc the
specific impacts of a project and provide alternatives, they satisfy NEPA). The
reasonable alternatives requirement applics to the preparation of an EA even if an
EIS is ultimately unnecessary. See Powder River Basin Resource Council, 120
IBLA 47, 55 (1991); Bob Marshall Alliance v, Hodel, 852 F.2d 1223, 1228-29
(9th Cir. 1988), cert. denied, 489 US 1066 (1989). Therefore, the BLM must
analyze reasonable alternatives under NEPA prior to leasing,

Here, leasc stipulations musl be designed to protect the important wilderness
resources in the CWP areas. The agency, at a minimum, must perform an
alternatives analysis to determinc whether or not leasing is appropriate for these
parcels given the significant resources to be affected and/or analvze whether or
not NSO restrictions arc appropriate. In this case, CEC believes that the proposed
lease sale parcels cannot lawfully proceed unless NSO stipulations are added for
all parcels within these sensitive areas. Thus, the BLM’s failure to perform ap- i
alternatives analysis to determine the appropriateness of such restrictions in S

advance of leasing is arbitrary, capricious, and an abuse of discretion. oy
e
BLM Has Discretion Not 1o Lease the Challenged Parcels %3—'::

i1
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BLM has broad discretion in leasing federal lands, The Mineral Leasing Act (“MLA™
provides that “[a]l] lands subject to disposition under this chapter which are known or
believed to contain o0i] or gas deposits may be Icased by the Seerctary.” 30 U.S.C.

§ 226(a). In 1931 the Supreme Court found that the ML A “goes no further than to
empower the Secretary to lease [lands with oil und gas potential] which, exercising a
reasonable discrction, he may think would promote the public welfare.” U.S, ex rel.
McLennan v, Wilbur, 283 U.5. 414, 419 (1931). A later Supreme Court decision stated
that the MLA "left the Secretary discretion to refuse to issue any lcase at all on a given
tract.” Udall v. Tallman. 85 S.Ct. 792, 795 (1965) reh. den. 85 S.Ct. 1325, Thus, the

BLM has discretionary authority to approve or disapprove mineral leasing of public
lands.

[l
Shitd

When a lcasing application is submitted and before the actual lease sale, no right
has vested for the applicant or potential bidders--and BLM retains the authority
not to Jease. “The filing of an application which has been accepted does not give
any right to lease, or generate a legal interest which reduces or restricts the
discretion vested in the Secretary whether or not to issue leases for the lands
involved.” Duesing v, Udall, 350 F.2d 748, 750-51 (D.C. Cir. 1965), cert. den.

383 U.8. 912 (1966). See also Bob Marshall Alliance v. Hodel, 852 F.2d 1223,
1230 (9th Cir. 1988) ("[R]efusing to issue [ccriain petroleum] leases ... would
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constitute a legitimate cxercise of the discretion granted to the Secretary of the
Intenor”); McDonald v. Clark, 771 F.2d 460, 463 (]10th Cir. 1985) {("While the
[MLA] gives the Secrctary the authority to lease government lands under oil and
gas leases, this power is discrctionary rather than mandatory"); Burelin v.
Morton, 527 F.2d 4806, 488 (9th Cir. 1975) ("[T]he Secretary has discretion to
refuse to issue any lease at all on a given tract™); Pease v. Udall, 332 F.2d 62
(C.A. Alaska) (Secretary of Interior has discrction to refusc to make any oil and
gas lcases of land); Geosearch, Inc. v. Andrus, 508 F, Supp. 839 (D.C. Wyo.
1981) (leasing of land under MLA is left to discretion of the Secretary of
Interior). Similarly, IBLA decisions consistently recognize that BLM has
"plenary authority over oil and gas Icasing” and broad discretion with respect to

decisions to lease. See Penroc Qil Comp.. et al., 84 IBLA 36, 39, GFS (0&G) 8
(1985), and cascs cited therein.

Withdrawing the protested parccls from the lease sale until proper pre-leasing
analysis has been performed is a proper exercise of BLMs discretion under the
MLA. BLM has no legal obligation to lcase the disputed parcels and is required

to withdraw them until the agencies have complied with applicable law.
(Colorado Environmental Coalition et a/. 2004, pp. 12-15)

Therefore, we strongly urge the BLM to not offer these parcels for lease.

V. Conclusion and request for relief

Smcerely,
Erin Robertson
Stafl Biologist
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CNE thereforc requests that the BLM withdraw the protested parcels from the August 2006 sale.

W)
WYLN

H

ERE|
%S

N SLRN02Y
1 )



Sources Cited

American Lands Alliance, Biodiversity Conservation Alliance, Center for Biological Diversity,
Center for Native Ecosystems, Forest Guardians, The Fund for Animals, Gallatin
Wildlife Association, Great Old Broads for Wilderness, Hells Canyon Preservation
Council, The Larch Company, Northwest Ecosystem Alliance, Northwest Coalition for
Alternatives to Pesticides, Oregon Natural Descrt Association, Orcgon Natural Resources
Council, Predator Defense Institute, Sierra Club, Sinapu, Western Fire Ecology Center,
Western Watcrsheds Project, Wild Utah Project, and Wildlands Center for Preventing -
Roads. 2003. Status review and petition to list the greater sage grouse (Cefffrare erehs

urophasianus) as Threatened or Endangered under the Endangered Species Eﬁ:ct 2= :,-;:5
December 2003. American Lands Alliance, Chandler. 218 pp. . :._., 20

o5 B EEE

Bleizeffer, D. 2003. Directional drilling key to Jonah’s future. Casper Star-Tribun @_% - ZLric
November 2003. ’E'g = ETm

1.;3 s =g

Bureau of Land Management, Moab Field Office. 2004. Relevance and importance evaluaiifus
of Arca of Critical Environmental Coucern (ACEC) Nominations. August 2004, U.S.

Dcpartment of the Interior, Bureau of Land Management, Moab Field Office, Moab. 26
pp- plus appendiccs.

Center for Native Ecosystems, Biodiversity Conservation Alliance, Southern Utah Wildemess
Alliance, American Lands Alliance, Forest Guardians, Sinapu, and Terry Tempest
Williams. 2003. Nominations for the designation of Arcas of Critical Environmental

Concern for 25 large white-tailed prairie dog complexes. Center for Native Ecosystems,
Paonia. 36 pp. Available online at:

http:/fwww . nativeecosvstems.org/prairiedogs/whitetailed/030121 acec nomination.pdf

Center for Native Ecosystcms, Biodiversity Conservation Alliance, Southern Utah Wilderness
Alliance, American Lands Alliance, Forest Guardians, Terry Tempest Williams, Ecology
Center, and Sinapu. 2002a. Petition for a Rule to List the White-Tailed Prairie Dog
{(Sciuridae: Cynomys leucurus) as Threatened or Endangered under the Endangered
Species Act, 16 U.S.C. § 1531 et seq. (1973 as Amended) and for the designation of
Critical Habitat. 11 July 2002, Center for Native Ecosystems, Paonia. 363 pp.

Available online at:

ttp://www.nativeccosvstems.org/prairiedogs/whitetailed/020711 petition.pdf

Committee for the High Desert, Western Watershcds Project, American Lands Alliance, Oregon
Natural Desert Association, Biodiversity Conservation Alliance, Center for Native
Ecosystems, and Craig Criddle. A Petition for rules to List the Pygmy Rabbit
Brachylagus idahoensis occurring in the coterminous Intermountain and Great Basin

region as Threatened or Endangered Under the Endangered Species Act 16 USC 1531
seq. 1 April 2003. Committee for the High Desert, Boise.

CNE August 2006 Utah BLM oil and gas Isase sale protest 23



Seglund, A.E., A.E. Ernst, M. Grenier, B. Luce, A. Puchniak, and P. Schnurr, 2005, White-tailed
prairie dog conservation assessment. Western Association of Fish and Wildlife Agencies,
Laramie. 138 pp.

U1.S. Fish and Wildlife Service. 2003a. Ferruginous hawk population of the Uinta Basin.
Memorandum from Utah Field Supervisor, Ecological Services, U.S. Fish and Wildlifc
Service, Salt Lake City, Utah to State Director, Bureau of Land Management, (Attn:

Sally Wisely), Utah State Office, 324 South State Street, Suite 301, Salt Lake City, Utah.
16 October 2003. United States Department of the Interior, Fish and Wildlife Service,
Utah Field Office, West Valley City. 4 pp.

U.S. Fish and Wildlife Service. 2004. Notice of Competitive Oil and Gas Lease Sale — Tune
2004; 3100 (UT-924). Memorandum from Utah Field Supervisor, Ecological Services,
U.S. Fish and Wildlife Service, West Valley City, Utah to Deputy State Director,
Division of Lands and Minerals, BLM State Office. 12 March 2004, United Statcs

Department of the Interior, Fish and Wildlife Service, Utah Field Office, West Vallcy
City. 19 pp.

Wild Utah Project. 2004, Heart of the West Conservation Plan. Wild Utah Project, Salt Lake
City. 168 pp. plus appendices.

= =
Bs F »
e W ThE
o= + omd
5 ':"F.-:i;'
53 2§52
32 £ 5 3
X3 -
(413
CNE August 2006 Utah BLM oil and gas lease sale protest 24




