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Utah State Director, Bureau of Land Management

324 South State Street #300

P.O. Box 45155 = ,
Salt Lake City, Utah 84145-0155 )

“Re:  Protest of Bureau of Land Management S Notzce of Competttzve Ozl and
Gas Lease Sale Concerning 63 Parcels in Iron, Beaver, Sanpete, Sevier,-
Emery, Grand, and San Counties

Gr/eetmgs

- In accordance with 43 C.FR. §§ 4. 450 2 and 3120. 1 3, the Southern Utah. .
Wilderness A]hance the Natural Resources Defense Councﬂ The Wilderness Society,
the Sierra Club and the Grand Canyon Trust (collectlvely referred to as “SUWA”)
hereby protest the May 2005 offering, in Salt Lake Clty, Utah, of the following 63 parcels

' | in the Cedar City, Richﬁeld Price, Moab, and Monticello field offices:-
- Richfield field office: '
- UT 013, UT 015, UT 017, UT 019, UT 020, UT 121 UT 122, and UT 123.(8)"

Cedar Clty field office:
UT 061, UT 062, UT063 uUT 064 UT 065, UT 066, UT 075, UT 076, UT 087,

. UT 088, UT 089, UT 090, UT 091, UT 092, UT 093, UT 094, UT 095, UT 096,

© UT 099, UT 102, UT 103, UT 014, UT 105, UT 106, UT 107, UT 108, UT 109, -
UT 110, UT 111, UT 112; UT 113, UT 114, UT 115, UT116 and UT 117. 35)

Prlce field office:
UT 140, UT 144, UT 149, UT 152, UT 153 UT 154, UT 155 (7)

¢
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D ’ Salt Lake City, Utah 84105
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Printed on recycled paper I . . - . Email: suwa@suwa.org




Southern Utah Wilderness Alliance et al. Protest
Re: May 2005 Oil and Gus Lease Sale

Moab field-office:

UT 172, UT 173, UT 174, UT 175, UT 178, UT 180, UT 201, UT 202 UT 209,

UT 211, UT 213. (11)

Montidello field officer

UT 244 and UT 246. (2)
As explained below, the Bureau of Land Management’s (BLM’s) decision to sell the 63
parcels at issue in this appeal violates the National Environmental Policy Act, 42 U.S.C.
§§ 4321 et seq. (NEPA), the National Historic Preservation Act, 16 U.S.C. §§ 470 et seq.
(NHPA), and the Endangered Species Act, 16 U.S.C. §§ 1531 ¢_t_§§q= (ESA), and the |
regﬁlationsvand policies that implement these laws. o

Notably, 44 of the 63 parcels that SUWA prdtests are located in lands currently
managed pdrsuant to grossly ;)utdated management framework plans (MFPs) which were
prepared without any accompanying NEPA analysis. As the BLM noted in its February

2000 report to Congress: “Some of BLM’s plans are current, but others date as far back

as the mid-1970s and do not meet the requirements of the National Environmental Policy

Act or current BLM program réguirementé.” United States Department df the Interior;
Bureau of Land Management, Report to Congress — Land Use Planning for Sustainable
Resource Decisions, Exécutive Summary (de. 2000) (excerpts attached as Exhibit 1)
(empha515 added) Accordlngly, and as discussed below, BLM is requu‘ed under NEPA
to defer these 44 parcels until the agency prepares new and updated NEPA analyses that h
consider, among other things, the no-leasing alternative.

In sum, SUWA requests that BLM withdraw these 63 lease parcels' from sale until

the agency has fully complied with NEPA, the NHPA, and the ESA-

The grounds of this Protest are as follows: o .
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A. Leasing the Contested Parcels Violates NEPA

1. BLM'’s 1975 EARs Did Not Adequately Consider the No-Leasmg
Alternative.

NEPA requires that the BLM prepare a pre-leasing NEPA document that fully

considers and analyzeLS, the no-leasing alternative before the agency engages in an
g Y gency eng

irretrievable commitment of resources, i.e., the sale of non-no surface occupancy oil and

gas leases. Bob Marshall Alliance v. Hodel, 852 F.2d 1223, 1228-30 (9™ Cir. 1988)
(requiring full analysis of no—leesing alternative even if EIS not required). See Southern

Utah Wildefness Alliance, 164 IBLA 118, 124 (2004) (quoting Pennaco Energy. Inc. v.

U.S. Dep’t of the Interior, 377 F 3d ‘1 147, 1162 (10" Cir. 2004)) (reversling and
remanding Utah BLM decision to lease seven parcels in Randolph planning area and -
Kanab field office because of inadequate pre-leasing NEPA analysis). Iinpertantly; »
BLM’s pre- leasmg analysxs must be contained in 1ts already completedNEPA analyses

because, as the IBLA recogmzed in Southem Utah Wllderness Alliance, “DNAs are not

themselves decuments that may be tiered to NEPA documents, but are used to determine
the sufficiency of previc;usly issued NEPA documents.” 164»IBLA at 123;(citing
Pennaco, 377 F.3d at 1162). | |
| Rlchtzeld Field QOffice | -
The Rlchﬁeld DNA states that the 1975 Rlchﬁeld Oil and Gas Environmental
-Analysis Record (Richfield EAR) and 1975 Fillmore Oil and Gas Environmental
Analysis Record (Fillmore EAR) adequately considered the “no-leesing alternative.”
Richfield DNA at 4-5 (citing Rlchﬁeld EAR at 26; Fillmore EAR at 11). See Richfield

’EAR at 128-29 (dlscussmn of “do not allow leasmg” altematlve”) A review of the
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EARs, however, reveals that the “no-lease” alterative was summarily dismissevd and was /
not, in fact, analyzed, considered, and evaluated. Moreover, when BLM prepalred the
1982 Mﬁountain V‘alley MFP,-also cited in the Richfield DNA, it was not acclompanied by
a separate environmental impact statement or other similar NEPA analysis and thus the
current leasing categories and alternatives were not cc;nsidered in the land use planning

context. Southern Utah Wilderness Alliance, 164 IBLA at 123-24 (noting that BLM did

not consider MFP; “major federal actions” and thus agency did not prepare EIS to
accorhpany MEFP). The subsequent oil and gas environmental assessments cited to in the
Richfield DNA - the Utah Combined Hydrocarbon Leasing Regional EIS (1984) and the
Oil aﬁd Gas Leasing Implementaﬁon EA for Henry Mountain and ‘\Sevier River Resources
Areas (1988) — did not a»nalyzeb the no-leasing alternative, but simply carried forward the
decisions made in the EARSs that lands were é.vailable for leasihg. _ ‘

B Cedar City Field Office

The Cedar City DNA states that the Cedar City Distﬁ;:t Oil and Gas Leé.sing
Enviromneﬁtal Analysis Record (bedar City EAR) considered an adequate range of
alternatives. Cedar City DNA at unnumﬁered 2-3. The EAR, however, did no such
- fhing. Moreover,'When BLM prepared the 1983 Pinyon MFP it was: nc;t ac;:ompaxiied by
’ a s'epérate environmental impact statement or other similar NEPA analysis andﬁthus the

current leasing categories and alternatives in the lands managed by the Pinyon MFP were

not considered in the land use planning context, as required by NEPA. Southern Utah

WildernessAlliance, 164 IBLA at 123-24 (noting that BLM did not consider MFPs
“major federal actions” and thus agency did notprepare EIS to accompany MFP). The

subsequent oil and gas environmental assessment cited to in the Cedar City DNA — the

-
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Supplemental EA fer Oil and Gas Leasing‘, Cedar City District (1988) — did not analyze
” the no-leasing alternative for lands managed by the Pinyon MFP, but simply carried
forward tﬁe decisions made in the Cedar Ciry EAR and Pinyon MFP that lands were
available for leasing. ‘ " |

Price Field Office

The Price DNA states that the 1983 Price River Management Framework Plan’
and 1988 EA Supplement orr Cumulative Impacts of Oil and Gas Leasing Categories
adeqlrately considered the “no-leasing alternative.” Price DNA at 4 (citing Price River
MFP Supplement). To the contrary, neither of these documents contains the required
NEPA no-leasing alternative analysis. The Price River MFP was not accompanied by a
NEPA analysis and thus cannot be relied upon for an analysis of the no-lease alternative.

| In additien, rhe Price River Mi:‘P Supplement did not analyze the no-leasing alternative
for lands managed by the Price River MFP, but simply carried forward the decisions

~

made in the Price EAR and Price River MFP that lands were available for le‘zatising.1

Summa[__v | | “

BLM has not prepared the requlred pre-leasmg analysis for 44 of the parcels at
issue that are managed by the following three field offices: Richfield field office garcels —
UT 013, UT 015, UT 017, UT 019, UT 020, UT 121, UT 122, and UT 123; Cedar City
ﬁefd ofﬁceparcels - UT 075, UT 076, UT 087, UT 088, UT 089, UT 090, UT 091, UT
092, UT 093, UT 094, UT 095, UT 096, UT 099;— UT 102, UT 103, UT 014, UT 105, UT

106, UT 107, UT 108, UT 109, UT 110, UT 111, UT 112, UT 113, UT 114, UT 115, UT

! The Price EAR — which is not referenced in the Price DNA — also did not establish leasing categories in a
~ land use planning context and thus cannot be tiered to and relied upon by BLM for a pre-leasing NEPA
analysis. .
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116, and UT 117; and, Price field office parcels: UT 140, UT 144, UT 149, UT 152, UT
153, UT 154, and UT 155. The environmental docﬁments previously ,f)repared by the
BLM that purportedly ahalyzed and authorized the leasing of these parcels — i.e.,-the

1975 Price, Richfield and Fillmore EARs (all prepared before the Feéeral Land Policy
and Management Act was enacted), the 1984 CHL EIS, and several oil and éas ;
supplemental environfnental assessments — did not consider the qo-lease alternative in the

context of land use planning and decisions.

The IBLA’s recent decision in Southern Utah Wilderness Alliance, 164 IBLA at
121-25, controbls the outcome.of this protest as it pertains to parcel these 44 parcels. |
BLM’s failure to prepare an adequate pre-leasing NEPA analysis that fully considers the
no-lsasing alternative is fatal to its decision to proceed with the sale of parsels: UT 013,
UT 015, UT 017, UT 019, UT 020, UT 075, UT 076, UT 087, UT 088, UT 089, UT 090,
UT 091, UT 092, UT 093, UT 094, UT 095, UT Oéé, UT 099, UT 102, UT 103, UT 014,
UT 105, UT 106, UT 107, UT 108, UT 109, UT 110, UT‘ 111, UT 112, UT 1}3, UT 114,
UT 115, UT 116, Ui‘ 117, 0T 121, UT 1-272, UT 123, UT 140, UT 144,\UT 149, UT 152,
UT 153, UT 154, and UT 155, , 8

AY

2, BLM Has Not Analyzed the Full Impacts of Oil and Gas Leasing, -
Exploration, Development, and Reclamation, as Required By NEPA.

BLM has not analyzed the potential site-specific .impaé’fs of leasing and
development on the protssted pafcels and thereforeﬂ the sale of these parcels violates
NEPA. NEPA requires the BLM to prepare an enszironmental impact statsment
whe;-lever major federal actions may sig_ni»ﬁcantly alter the quality of the human
environment. See 42 U.S.C. § 4332(2)(C). If BLM is upcertain whether an EIS should |

be prepared, NEPA’s implementing regulations permit it to prepare an environmental

6
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assessment to determine whether an EIS is necessary. See 40 C.F.R. §§ 1501 4, 1508.9.
The EA must provide sufficient evidence and analysis for determining wheiher to prepare
an EIS, or to support a\Finding of No Si gni.ﬁcant Irripact. See id. § 1508.9. " In this case,
BLM prepared neither a pre-leasing EA nor EIS that considered, analyzed, and disclosed

the environmental \impacts of oil and gas development to the natural and cultural
resources in the 63 leases at issue.’

The Interior Board of Land Appeals ahd numerous courts have held that NEPA
_ requires a site-specific EA or EIS for non-NSO prop_oéed oil and gas leases because they
constitute a full and ‘irrétrievable commitment of resources. See Southern Utah

Wilderness Alliance, 159 IBLA 220, 240-43 (2003); Colorado Envtl. Coalition, 149

IBLA 154, 156 (1999); Conner v. Burford; 848 F.2d 1441 (9th Cir. 1988); Sierra Club v.

Peterson, 717 F.2d 1409 (D.C. Cir. 1983).
/‘ All of the 63 protested parcels are being offered without NSO stipulations,
meaning that they all (to some extent) au;horizesurface occupancy. Moreover, the
enizironfnental anélyses prgviously prepared by the BLM for the contested parcels - 1e.
EISs accompanying resource management plgns; EAs accompanying oil and gas |

supplements and ptan amendments; and, pre-FLPMA EARs — did not examine site-

-~

specific impacts of oil and gas leasing and development on wilderness and other

important, sensitive public resources. For example, these documents failed to consider

2 This deficiency is particularty glaring for the 44 lease parcels proposed for sale in lands
managed pursuant to MFPs. As discussed above, the Richfield, Cedar City, and Price
DNAs rely (in whole or in part) on pre-FLPMA EARs and other statewide or regional
programmatic documents that allegedly evaluate and analyze the impacts of oil and gas
‘development. These documents are cursory and general in nature and do not constitute
an adequate pre-leasing NEPA analysis. See Southern Utah Wilderness Alliance, 164
IBLA at 122-25. ’
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the potential impacts of roads, pipelinés, drilling rigs, waste pits, and other drilling-
related activities to the sﬁeciﬁc landé at issue.

Because the BLM has not adequately examined the potential impacts of leasing
and development activities’on all the contested parcels, the agéncy should withdraw the
63 protested parcels from the lease sale. The parcels should be offered for lease only after -
the agency prepares an EA or an I-EIS that descnibes, é.nalyzes, and di;closeg the site- _
specific effects of oil and gas exploration, leasing, development, and reclamation. In
particular, a decision to postponé leasing the challfsnged parcels within the Moab, Price;, R
Monticello, and Richfield field offices until these plans and NEPA analyses are finalized
is appropriate because tﬁe Richfield, Vernal, and Monticello field éfﬁces are preparing'/
new land use plans with new leasing categories and stipulat;ohs. In the alternative, the -
BLM could avoid running afoul of NEPA by offeﬁng the 63 contested parcelé with NSO
stipulations. }

The significant éongressiona] support for passage of America’s Redrock
Wilderness Act (H.R. 1774/ S. 882), a bill that was supported in the 108™ Congress by 15
senators and 161 members of the House of Rgprésentatives, ﬁ;nher argues for the
preparation of a pre-leasiné environmental assessment (EA) or environmental impact

statements (EIS). If enacted, America’s Redrock Wilderness Act would protect the

public lands underlyingJZO of the protested parcels as wilderness: UT 144, UT 145, and

UT 149 (Desolation Ganyon unit); UT 152, UT 153, UT 154, UT 155 (LoSt Springs
Wash unit); UT 172, UT 173, UT 174, UT 175 (Coal Canyon WIA); UT 178 and UT 180

(Diamond Mountain unit); UT 201 and UT 202 (Dome Plateau unit); UT 209 (Hideout
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Cahyon RPD); UT 211 and UT 213 (Flume Canyon WIA and Diamond Mountain unit);
and, UT 244 and UT 246 (Monument Canyon unit).

- 3. BLM Failed to Take the Required “I—I;rd Look” at Wﬁethér Its
Existing Analyses Are Valid in Light of New.Information or
Circumstances. i

- NEPA requires federal agencies to take a hard look at new information or

circumstances concerning the enVironmen\tal effects of a federal action even after an
environmental assessment (EA) or an environmental impact statement (EIS) has been
prepared, and to sﬁpplement' the existing environmental analyses if the new -

~

circumstances “raise[] significant new information relevant to environmental concerns.”

Portland Audubon Soc’y v. Babbitt, 998 F.2d 705, 708-09 (Sth Cir. 1993). Specifically,
an “agency must be alert to new information that may alter the results of its original
\envifonmental analysi; and continue to take a ‘hard look’ at the environmental effects of

[1ts] planned actions.” Friends of the Clearwater v. Dombeck 222 F.3d 552, 557 (9th Cir.

2000) NEPA’s 1mplementmg regulatlons further underscore an agency’s duty to be
_alert to, and to fully analyze; potentlally significant new information. The regulations
declare that an agency “shall prepare supplements to either draft or final environmental
impact sta£ements if . . . there are significant new circumstances or information rélevant
to environmental qoﬁcefns and bearing on the proposed action or its impacts.” 40CFR
§ 1502. 9(c)(1)(ii) (emphasis added). |
As explained below, the Price, Moab, and Montlcello field offices falled to take a

hard look at new information and new mrcumstances that have come to light since BLM

finalized tﬁe Price River EAR, Grand RMP/EIS, and San Juan RMP/EIS, as well as their

subsequent oil and gas EAs. See also Pennaco Energy, Inc. v. U.S. Dep’t of Interior, 377
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F.3d 1147, 1162 (10" Cir. 2004) (explaining that DNAs determine whether “previously
issued NEPA documents-were sufficient to satisfy the ‘hard look’ standard,” and are not

independent NEPA analyses). In addition, to the extent that these offices took the
required hard look, its conclusion that it need not prepare a supplemental NEPA analysis |

-~

was arbitrary and capricious.

Wilderness Inventory Areas

_BLM has rarbitrarily determined that the sale of seven lease parcels in thfee BLM
wilderness inventory areas (WIAs) is ap‘propriate, arguing that new infoﬁation about
thes;e lands’ wilderness characteristics is not “signi\ﬁcarft new information.” BLM is
wrong.x These six WI/As erre inventoried between 1996-98 by the BLM as part of the
‘agency’s larger Utah wildeméss inventory and determined to contain the necessary
. wilderness characteristics as deﬁneﬂ in'the Wilderness Act, 16 U.S.C. §§ 1131 et seq., for
potential éntry into the National Wildemess Preservation System. See Utah Wilderness

Inventory, at vii-ix (1999) (excerpts attached as Exhibit 2); As the B‘LM’srwilde‘mess

/,
inventory documentation explained,

The Secretary’s instructions to the BLM were to “focus on the conditions
on the disputed ground today, and to obtain the most professional,
objective, and accurate report possible so we can put the inventory
questions to rest and move on.” [The Secretary] asked the BLM to
assemble a team of experienced, career professionals and directed them to
apply the same legal criteria-used in the earlier inventory and the same
definition of wilderness contained in the 1964 Wilderness Act.

Id. at vii (emphasis added): As the result of this review, the BLM determinéd that its

earlier wilderness inventories had failed to recognize 2.6 million acres of lands that met

the applicable criteria in its prior reviews, including the Coal Canyon and Flume Canyon

WIAs. See State of Utah v. Babbitt, 137 F.3d 1193, 1198-99 (10" Cir. 1998) (discussing

10
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history of BLM’s Utah wilderness ir‘lventories). Importantly, the Grand RMP/EIS —
preparedafter the 1978-80 wilderness inventory — did not reanalyze the wilderness
charecteristics of lands that were passed over fer wilderness study area status. Rather, the
plans and accompanying NEPA analyses merely adopted the conclusion that lands not
identified as WSAs did not contain wilderness characteristics.

Lease parcels UT 172, UT 173, UT 174, and UT 175 are located in the Coal
Canyon WIA (Moab office) and parcels UT 211 and UT 213 are located in the Flume
Canyon WIA. See Maf) — Colorado River Area Lease Parcels (attacﬁed as Exhibit 3).

The BLM compiled a comprehensive case file to support its findings that these twe WIAs

have wilderness characteristics, including numerous aerial and on-the-ground
photographs, as well as a detailed narrative with accompanying source materials and
SUWA incorporates these documents, located in the Utah State office, by reference to
this protest. Based on the candid statemeets in these wilderness files that the 1998
Wildemess Inventory provided significant new infomation that has not been anaiyzed in
existing NEPA documentation, it is clear that these six parcels must be removed from the
May sale list. BLM’s failure to dosoisa clear violation of NEPA because (a) the 1998
wilderness inventory is undemably new 1nformat10n as BLM 1tself admits; (b) the 1988
wilderness inventory meets the textbook deﬁmtlon of what eonstltutes s1gmﬁcant

information;> and (c) the sale of non-NSO leases constitutes an irreversible and

irretrievable commitment of resources and thus requires a pre-leasing EIS.

See Hughes River, 81 F.3d at 443 (“‘[T]he new [information] must present a s enously different picture of
the environmental lmpact of the proposed pro]ect from what was previously envisioned.™”) (citations
omitted) (emphasis in original). :

11 -
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Moreover, BLM cannot credibly claim that it has ever taken a hard look at the
impact that oil and gas development would ilave on the wilderness characteristics of the
WIAs because the‘wilderness; case files all post-date the 1985 Grand RMP/EIS. At the’
time that doctlment was prepared the BLM did not know that these areas contgined
wilciemess quality lands. Hence it could contain not the type of site specific information
about the wilderness characteristics of the Coal Canyort and Flume Canyon, WIAs that
was provided in the BLM’s o@n 1998 wildemesé inventory evaluation, nor could it
analyze the impacts of energy development on those characteristics. In sum, BLM’s

wilderness inventory evaluation constitutes precisely the.type of significant new

information that requires additional environmental analysis before BLM approves the

irreversible commitment of resources — the May 2005 lease sale.

Citizen Proposed Wllderness

The BLM’s Price, Moab, and Monticello field offices arbltrarlly determmed that
it was appropriate to lease the followmg 14 parcels, all of which are located in proposed
_ wilderness areas: UT 144 UT 145, and UT 149 (Desolation Canyon umt) UT 152, UT |
153, UT 154, UT 155 (Lost Spﬁngs Wash unit); 5T 178 and UT 180 (Diamond
Mountain unit); UT 201 and UT 202 (Dome ‘Plateau unit); UT 209 (Hideout Canyon
RPD) and, UT 244 and UT 246 (Monument Catlyon unit). See Map — Price River Area
Lease Parcels (attached as Exhibit 4); Map - Colorado River Area Lease Parcels
(attached as Exhibit 3); and, Map — Manti La-Sal Area Lease 'Patcels‘(attached as Exhibit
5) SUWA has prov1ded new and 51gmﬁcant information to the BLM regarding the
wildemness charactenstlcs of the Hideout Canyon (UT 209) and Lost Sprmgs Wash (UT

152, UT 153 UT 154, UT 155) proposed wilderness units and BLM has determined that

12
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there is a “reasonable probability” that these units has or “may have” wilderness
characteristics.* \

The information SUW A provided to the BLM concerning the wilderness
character of the Hideout Canyon and Lost Spring Wash units constitutes “new-and
significant” information — something BLM inasmuch admitted When it concluded that the
area “may have” wilderness character — and the BLM must prepare a supplemental
NEPA ahalysis to evaiuate this information before leasing these parcels. A decision by

BLM to “lease first, plan later” will violate NEPA.

B.. Leasing the Contested Parcels Violates the N HPA.

1. BLM Failed to Identify that the Parowan Gap Region May Be Leased

As BLM knows; parcels UT 061, UT 062, UT 063, UT 064, UT ,,065\, and UT 066
in the Cedar City field office’s “Iron Céunty block” of leases are within the Pal;owan Gap
region_aﬁd include the Gap itself. See Map — Cedar City Area Lease Parcels (Parowan
Gap) (attached as Exhibit 6). The Parowan Gap, listed on the National Register of
Historic Places, is described by the State of Utah as “a nationally recognized

extravaganza of petroglyphs — a superb gallery of Native American rock art.”

 http://www.utah.coi/playgrounds/parowan_gap.htm. The nearby valleys also contain

many associated cultural sites, including solar markers or caims, linked to the Gap.

There is no mention whatsoever of the Parowan Gap or its important resources in the

4 Though SUWA submitted new and significant information about the Lost Springs Wash proposed
wilderness unit to the Price field office, SUWA understands that this information was only evaluated after
April 2003 and thus after the settlement agreement between the State of Utah and Interior Secretary Norton.
Regardless, the Price office has recognized that the Lost Springs Wash unit is likely to have wilderness
character. ) o

3 To the extent that BLM’s recently issued Instruction Memorandum 2005-003 Cultural Resources and
Tribal Consultation for Fluid Mineral Leasing, Oct. 5, 2004, is inconsistent with the Interior Board of Land

‘Appeals’ decision in Southern Utah Wilderness Alliance, 164 IBLA 1 (2004), the BLM must comply with
>~ the IBLA’s interpretation of the agency’s duties under the NHPA. See 43 C.F.R. § 4.1(b)(3).

13
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Cedar City DNA. Indeed, without a detailed knowledge of how Uta{l BLM conducts its

oil and gas lease sales, an interested member of the _public would have no idea that the
Cedar City field office wés proposing to lease the entire Parowan Gap region. Further, in
the box marked “cultural resources” in the DNA’s “Interdisciplinary Team Analysis
Record Checklist” theré is no text in the “review comments” to indicate any particular
area or resources. There 1s z;lso no indication that the Cedar City staff performed a Class
1 file se'arch’ or contacted the Utah SHPO pﬁor to deciding to proceed with leasing these
parcels. Without a doubt, lc;ases UT 061, UT 062, UT 063, UT 064, UT 065, and UT 066
must be withdrawn from the May 2005 sale pending additional NHPA and NEPA
analysis and consultation with Native American tribes, SHPO, and the public.®

2. Additional NHPA Violations \

The BLM is violating § 106 of the NHPA, 16 US.C. § 470(f) and its
implementing re;gulations, 36 C.F.R. §§ 800 et seq., by failing to adequately consult with /
» SHPO, Native American tribes, and members of the interested public regarding the

effects of leasing all the protested parcels. Such consultation must take place before the |

BLM makes an irreversible and irretrievable commitment of resources — in other words

before the May 2005 lease sale. See Southern Utah Wilderness Alliance, 164 IBLA 1,
21-28 (2004). ‘
As Utah BLM has recognized for some time, the sale of an oil and gas lease is the .

point of “irreversible and irretrievable” commitment and is therefore an “undertaking”

under the NHPA. See BLM Manual H-1624-1, Planning for Fluid Mineral Resources,

® Because the Cedar City field office will soon begin a new land use planning process, the BLM should
defer leasing in the Parowan Gap region until this interdisciplinary process and public involvement and
input on these crucial planning decisions is complete.

14
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~

Chapter I(B)(2); see also 36 C.F.R. § 800.16(y); Montana Wilderness Assoc. v. Fry, 310

F. Supp. 2d 1127, 1152-53 (D. Mont. 2004); Southern Utah Wilderness Alliance, 164

IBLA at 21-28. The NHPA’s implementing regulations further confirm that the

“[t]ransfer, lease, or sale of property out of federal OWnershi\pband\control without

adequate and legally enforceable restrictions or cmAtith to ensure long-term
preservation of the propeﬁy’s historic significance” consﬁitutes an “adverse effect” on
historic properties. Id. § 800.5(a)(2)(vii) (emphasjs ad.ded). See 65 Fed. Reé. 77689,
77720 (Dec. 12, 2000) (};rotection of Historic Properties — Final Rule; Revision of
Current Regulations) (discussing intent of §)800.5(a)(2)(iii)).

The NHPA requires BLM to “determiné and document tﬁe area of potential
effecté, as defined in [36 C.F.R.] § 860.16(&),” identify historic properties, and to (
affirmatively seek‘lout information from the SHI;O, Native American tribes, consulting
parties, and other individuals and organizations likely to havé information or concerns

about the undertaking’s potential effects on historic properties. 36 C.F.R. § 800.4(a). See

Southern Utah Wilderness Alliance, 164 IBLA at 23-24 (quoting Fry, 310 F. Supp.2d at -

1 152-53)\. The NHPA further states that BLM shall utilize )the information gathered from
the soufce listed above and in consultation with at a minimum the SHPO, Native
American tribes, and copsulting parties “identify historic properties within the area of
potential affect.” Id. § 800.4(b). See id. § 800.04(b)( 1:) (discussing the “level of effort”
requiredvin the identification process as a “reasonable and good faith effort to carry out
appfopriate identification efforts™).

* Brief conversations with, or form letters to, tribal councils or leaders regarding the

potential effects of oil and gas leasing and development are insufficient to meet BLM’s

15




Southern Utah Wilderness Alliance et al. Protest
Re: May 2005 Oil and Gas Lease Sale

duty under the NHPA to make a “reasonable and good faith effort” to seek information

from Native American tribes. See Pueblo of Sandia v. United States, 50 F.3d 856 (o™
Cir. 1993). To the extent that the Fillmore, Richfield, Price, Cedar Citil, Moab and
Monticello field offices undertook limited efforts to involve Native American tribes,
these éfforts were inadequate because the form letters, legal descriptions, and maps'do
not inform the various Native American tribes as to the full nature of this undertaking
(i.e., that once a parcel is sold without NSO stipulations, the agéncy_must permit some
level of surface disturbance on the leases lands). |

In addition, the DNA process violates the NHPA and Protocol § IV.C., which

states that “BLM will seek and consider the views of the public when carrying out the ’

actions under terms of this Protocol.”” As BLM’s DNA forms plainly state, the DNA

- process is an “internal decision process” and thus there is no opportunity for the public to
participate in the identification of known eligible or potentially eligible historic
properties. Permitting public participation only at the “protest stage,” or arguing that the
time period for seeking public input ended when BLM completed its dated resource |
- management pilms, is not equivalent to encouraging participation in an open NEPA
process, and BLM shm;]d withdraw the 63 parcels in the Fillmore, Richfield, Price, Cedar -
City, Moab and Monticello field offices that are the subject of this pfotest.

~

C. Leasing the Contested Parcels Violates the ESA

"~ The BLM did not consult with the U.S. Fish and Wildlife Service (FWS) about

the impacts of oil and gas leasing and development when it prepared the following EARs

7 Because the National Programmatic Agreement — which the Protocol is tiered from — was signed in 1997,
well before the current NHPA regulations were put in place, it is questionable whether either document
remains valid. This further reinforces the néed for BLM to fully comply with the NHPA’s Section 106

process.
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and MFPs — documents that today still guide leasing decisions in parts of the Cedar City,
Richfield, and Price field offices:

. Pinyon MFP (Cedar City District EAR)
. Price River MFP (Price EAR)
. Mountain Valley MFP (Richfield and Fillmore EARs).

As the court in Montana Wilderness Assoc. v. Fry stated, “[t]he issue is whether

the [land use planning documents and their accompanying NEPA analyses] sufficiently
considered oil and gas development to contemplate possible‘effects on threatened or
endangered species from the sale of the leases herein.” 310 F. Supp. 2d 1127, 1149 (D. \

" Mont. 2004). See Wyoming Outdoor Council, 153 IBLA at 388-89; see also Conner v.

Burford, 848 F.2d 1441, 1453 (9th Cir. 1988). Here, the BLM’s outdated MFPs and their
even more antiquated EARs do not contain the required level of “analysis of the effects

of oil and gas production on any speéies,” and thus a decision to sell and issue the

challenged leases in these three field offices will violate the ES/A. Montana Wilderness,
7310 F. Supp. 2d at 1150.
- In addition, there is no record that the Price and Richfield offices have informally
consﬁlted with the FWS regarding the May 2005 lease sale, thoug}; the FWS’s February
2005 letter to th;: Utah State office identified potential threatened and-endangered species
within several of the parcels proposed for séle.
REQUEST FOR RELIEF

SUWA rgquests the following appropriate relief: (1) the wi\thdrawal of the 63

protestéd parcels from the May 2005 Competitive Oil and Gas Lease §ale until Such time

as the agency has complied with NEPA, the NHPA, and the ESA or, in the altemativé )

-
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withdrawal of the 63 protested parcels until such time as the BLM attaches no-surface
occupancy stipﬁlations to all protested parcels.

This protest is brought by and through the undersigned legal counsel on behalf of
the Southern Utah Wilderness Alliance, the Natural Resources Defense Council, The
Wilderness Society, the Sierra Club and the Grand Canyoh Trust. Members and staff of
these orgénizations reside, work, recreate, or regularly visit the areas to be >impacted by
the proposed lease sale and therefore have an interest in, and will be affected and -

Stepﬁen Bloch
-Southern Utah Wilderness Alliance

1471 South 1100 East
Salt Lake City, Utah 84105

impacted by, the proposed-action.

Attorney for Southern Utah Wilderness Alliance et al.
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Report of the Congress
Land Use Planning for Sustainable Resource Decisions

This report responds to a request in the House Report frorm the Committee on Appropriations on the
2000 DOI Appropriations Bill, The Committee specificaily requested that the Bureau “submit as part
of its tiscal yvear 2001 budget raguest the results of its ongoing analysis and review into the required
lovel of land use planning and NEPA review actions the Buresu will have to undertake in order to
correct identified deficiencies in these areas”. The Committee siso requested the Buresu 10 “include
in its request the level of funds and other resources that would be required to address these problem

Executive Summary

Land Use Plans (LUPs) and planning decisions are the basis for avery action the Bureau of Land
Management (BLM) takes and serve as its primary tool for building consensus and providing the
public a voice in BLM’s land and resource management programs. Without adequate and up-to-date
plans, the BLM’s planning decisions cannot ensure the integrity and sustainability of the lands nor
assure their use and enjoyment by the public in an environment of increasing legal and public

scrutiny.

BLM has been preparing land use plans since the 1960s and today has 162 plans covering most of
the 264 million acres of public lands, (see attachment A). Some of the BLM's plans are current, but
others date as far back as the mid-1970s and do not adequately meet the requirements of the
National Environmental Policy Act (NEPA)} or current BLM program requirements. Most LUPs lie in
the mid-range category of "aging” plans that are in need of updating to reflect current conditions
and statutory requirements. In addition, many of the BLM’s NEPA documents also must be

updated.

The inadequacy of the BLM’s aging and outdated LUPs and NEPA documents has left the Bureau ill-
preparad to address areas with vulnerable, sensitive or at-risk resource values and increasingly
exposed to litigation. Many of the BLM’s LUPs and associated NEPA documents do not address
critical habitats for threatened or endangered species or noxious weed invasions revealed in recent
science and resource assessments, nor do they address new or amended mandates, such as those
providing new point source water guality standards. The effects of these deficiencies are also being
feit in BLM's energy and minerals programs that make a significant contribution to the Nation’s
critical needs for coal and oil and gas, while providing the States and the U.S. Treasury with over
one billion dollars annually in royalties, rentals, and bonus payments.

On a broader scale, the unprecedented expansion of urban areas, urban encroachment into
previously rural areas, and the wildland-urban interface have resulted from dramatic demographics
changes in the Western U.S. These changes have led 1o conflicting land uses and cultural values as
well as increased risk to humans and public property from naturat events, such as fire, that were not
anticipated or addressed in the B8LM’s aging plans. Most plans were developed with the intent to
guide management for a 10 1o 15 year period, and did not forecast the dramatic and accelerated
changes occurring in the West. Clearly, what is needed are updated plans that are adaptable 10

changing conditions and demands.
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Federal Lease Sale - Utah BLM, May 17, 2006
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