DUCKWATER SHOSHONE TRIBE

Post Office Box 140068
Duckwater, Nevada 89314
Phone: (775) 863-0227
Fax: (775) 863-0301

October 1, 2012

Penny Woods, Project Manager
Bureau of Land Management
Nevada Groundwater Projects Office
Nevada State Office (NV-910.2)
1340 Financial Blvd

Reno, NV 89502

Re: Submission of Comments on the BLM’s Final EIS for the Clark, Lincoln, and White
Pine Counties Groundwater Development Project

Dear Ms. Woods:

The following are the comments of the Duckwater Shoshone Tribe. Please understand that the
Tribe expects to issue further comments in the future regarding this Final EIS (FEIS), the Record
of Decision (ROD), and future EISs that are part of the tiered NEPA process that the BLM has
adopted for the Clark, Lincoln, and White Pine Counties Groundwater Development Project. The
following are the concerns of the Duckwater Shoshone Tribe at the present time. While the Tribe
recognizes that the BLM does not plan to consider public comments for the ROD unless they
present “new information,” these comments are extended under the Tribe’s sovereign right to
ongoing government-to-government consultation.

Overall Concerns

The Duckwater Shoshone Tribe reiterates its continued opposition to the proposed Clark,
Lincoln, and White Pine Counties Groundwater Development Project. The project is
unsustainable, unreasonable, and inherently destructive on a massive scale. Many of our tribal
members feel that the proposed pipeline, if it is built, will do irreversible harm to our future
generations and damage to our traditional lands. Traditional lands are not reducible to the TCPs
pursued in the ethnographic research conducted for this project. They are the lands our ancestors
lived their lives on, and they are there for future generations to do the same. This project stands
to destroy those lands, breaking the chain of tradition and foreclosing the opportunities for our
children’s children. Economics and social dynamics are not secondary to “culture” and
“tradition” in our objections to this project; they are simultaneous and coextensive.

[t bears mention that the tiered NEPA process adopted by the BLM makes commenting on this
FEIS particularly difficult, as it presents a great many vague or general possibilities for future
action, but proposes few actions on the ground which can be specifically analyzed. Much of the
wording of the FEIS relies on the assertion that the various accountable entities (SNWA, BLM,
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etc.) will comply with laws and regulations, and mitigate according to best practices—yet few
actual practices are proposed or described in this first tier of the NEPA process, which the BLM
has described as “regional-scale” (see BLM’s response to comment 35899-27 from the Ely
Shoshone Tribe in Appendix H, “Tribal Government”).

As such, while the comments herein represent current concerns of the Duckwater Tribe as they
articulate with the present FEIS, further concerns will become increasingly apparent if the NEPA
process continues forward to other tiers. Of course, many of the Tribe’s greatest concerns pertain
to the water itself, but the BLM is understood to have no jurisdiction over the water rights at
issue. Debating the hydrology or other issues of water modeling in this particular venue would
therefore appear to be moot.

The overriding concern of the Tribe at this time is the failure of the Native American
consultation process. The affected Indian tribes have not been meaningfully consulted on this
project, and given the magnitude of the pipeline and its anticipated effects; the failure of such
consultation is particularly unacceptable. The BLM needs to engage in meaningful consultation
with the Duckwater Shoshone Tribe and other affected tribes. The comments that follow
articulate with specific concerns about the FEIS itself. For the BLM to respond only to each
concern individually will not constitute meaningful consultation; consultation can only be carried
out through substantive dialogue.

3.1+ Air and Atmospheric Values

It is unclear why ‘direct quantification’ is necessary for evaluating the potential etfects of
climate change on visual, cultural, Native American, and socioeconomic resources (p. 3.1-67),
particularly given that accurate science of climate change tend to involve indirect quantification
via modeling and careful sampling. It is also unclear exactly what “Native American™ means as a
“resource.”

3.2 = Geologic Resources
Given the stated risks to fossils and paleontological resources (3.2-12), the Tribe would like to
know what compensation or restitution to the public will be available in the event of such

damages.

Given that any subsidence that occurs is “probably irreversible” (3.2-61) it is difficult to
understand how subsidence could then be mitigated (as suggested in Table 3.20-1 on p. 3.20-5).
This is of particular concern given that the agency-preferred Alternative F is projected to cause
greater than 5 feet of subsidence over a cumulative 477 square miles at full build out plus 200
years (Table 3.2-29 on p. 3.2-70). This image paints a grim picture for future generations of
Shoshones.

3.6 » Terrestrial Wildlife

The BLM makes a general statement regarding the significance of cultural resources, including
those of spiritual significance (p. 3.6-2). The BLM does not explain in concrete detail how each
of the species will be addressed. though the Tribe understands the BLM will address these issues
in the future. In view of this concern, the Ely District RMP states explicitly that leks and sage
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grouse habitat will be minimally impacted. How “minimal” the impact will be needs to be
addressed.

On p. 3.6-42, the BLM recognizes that “Sage-grouse may abandon certain areas within and near
the proposed project due to loss or alteration of habitat as a result of construction or facility
maintenance activities. Sage-grouse are considered culturally significant to regional Tribes.” It is
clear from the FEIS (e.g. Figures 3.6-7 & 3.6-8; Tables 3.6-7 & 3.6-8; pp. 3.6-42 & 3.6-59] that
the agency-preferred Alternative F crosses or lies within potentially disruptive range of a
substantial amount of sage grouse leks and priority habitat.

3.6-48 & 3.6-60

There needs to be an intensive investigation of the location and social dynamics of pygmy rabbit
habitat. Please also note that pygmy rabbits are easy to miss during surveys. Because pygmy
rabbits suffer a high natural mortality rate without disturbance, and because their areas of activity
can be tightly clustered, it is essential that their living areas, including but not restricted to
burrows, be avoided entirely during construction. Their preferred habitat is in areas of tall
sagebrush that take a great deal of time to grow, or to recover from significant disturbance.

3.7 « Aquatic Biological Resources

In light of Duckwater’s rejection of the ethnographic consultation and report, the Tribe finds it
questionable that the BLM is able to evaluate cumulative effects on ‘traditional tribal use of fish’
(e.g. p- 3.7-105) without knowing fully what these fish or their uses are. Through further and
more thorough ethnographic investigation, such additional information can come to light.

3.15 « Visual Resources

To the list of “potentially sensitive areas for visual resources” detailed on p. 3.15-11, Duckwater
would also like to add areas of spiritual or cultural concern. As is widely recognized for many
other American Indian peoples, and as the BLM assuredly understands, the visual or viewshed
aspects of cultural sites are sometimes indivisible from their meaning and value.

3.16 + Cultural Resources

The wording and framing of this section exemplifies Duckwater’s dissatisfaction with the
government-to-government consultation for this project. Cultural resources cannot adequately be
defined as merely “definite locations of human activity,” nor are they restricted to “concrete,
material places and things that are located, classified, ranked, and managed through the system
of identifying, protecting, and utilizing for public benefit” (cf. 3.16-1). As archaeologist Tom

King has argued,

cultural resources comprise a big, complex, intricate mosaic of things and
institutions and values, beliefs and perceptions, customs and traditions,
symbols and social structures. And it’s integral to what makes people
people and communities communities, so it’s charged with a great deal of
emotion. As a result, cultural resource management should involve a
great deal more than archeology or architectural history or folklife or
historic preservation. It needs to deal with management of the whole
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cultural environment and the effects of contemporary plans and decisions
on that environment in all its aspects.'

While King’s definition is not identical to the laws and policies that define Cultural Resource
Management, the Tribe offers it as a more comprehensive description of the federal mandates
provided by NEPA, e.g. to “preserve important historic, cultural, and natural aspects of our
national heritage” (Sec. 101 [42 USC § 4331], at 4). Cultural resources are not restricted to sites
and places, nor are they equivalent to historic properties as described by NHPA. Effective
consultation would have enabled the tribes to address the definition of these guiding terms at the
outset of the project. Neither Indians nor their culture are reducible to the physical traces of their
ancestors’ lifeways.

Notably, though this section describes “cultural resources,” the tribes are given no involvement
in this section or in the plan of action it describes, beyond a tightly-controlled allowance for the
oversight of the mitigation of particular sites.

The tribe realizes that BLM has decided to wait until after the ROD to conduct the Class III
archaeological inventory (as discussed on p. 3.16-8). However, the report on the files search
conducted by Jones and Stokes in 2008 should be made available to the tribes as soon as
possible. The tribes should have been provided a copy as soon as it was completed; this is
another concrete example of what the tribe would have expected from serious and meaningful
consultation. Additionally, when the technical report detailing the results of the Class III
inventory has been prepared for review, it should be sent to the affected tribes, Duckwater
included, in addition to the Nevada SHPO and BLM (as detailed on p. 3.16-9).

The Tribe is aware of a particularly significant site in Dry Lake Valley which is very close to a
proposed area of construction. No mention of this site is made in the EIS, nor has any been made
in the ethnographic report. Not only is this particular site a matter of concern, but it adds to the
concern regarding the completeness of the literature review on cultural resources, and the
benefits that more extensive participation from knowledgeable tribal members could have
brought to the project.

3.17 Native American Traditional Values

Mirroring the flawed definition in section 3.16 (Cultural Resources, see above), BLM’s focus on
“ethnographic resources™ as material places or things on the landscape, and its use of these as the
focus of this chapter, ultimately fails to address the Tribe’s concerns and its reasons for rejecting
the draft and final ethnographic reports in the first place. Chapter 3.17 and the ethnographic
report both read as though ethnographic consultation was conducted primarily for the purposes
of harvesting TCP identifications. There are indeed many places, spaces, and areas within the
APE—cultural, sacred, or otherwise—which are of importance to members of the Duckwater
Tribe. However, Duckwater’s “traditional values™ are not reducible to places which can be
physically indicated to an ethnographer. Even within the narrow limits of a focus on TCPs, many

1 Thomas F. King, 2008, Cultural Resource Laws and Practice (34 ed.), p. 8. King is, of course,
the co-author of Bulletin 38 (cited on 3.17-3), has been involved in historic preservation
work since the 1960s, and served on the ACHP for nearly a decade.
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such significant places are known only to certain tribal members, and unlikely to be divulged
unless they are in immediate harm’s way.

In this sense, the ethnographic and archaeological work conducted is clearly oriented towards the
BLM’s need for compliance with FLPMA, NEPA, NHPA, and other applicable authorities, it
does not effectively or thoroughly address the tribe’s concerns, making the degree and value of
that compliance questionable at best. While the BLM does recognize that its understanding of
Native American “Traditional Values™ is incomplete (Section 3.0.3, “Incomplete and
Unavailable Information,” p. 3-5), the Duckwater Shoshone Tribe does not agree that the remedy
to this situation is to force its members to share increasingly complete inventories of culturally
and/or spiritually significant places, practices, and beliefs which are often private matters for,
variously, individuals, families, or the tribe as a whole. The first objective of effective
consultation should be, as one example among many, to sit down with community members from
Duckwater and elsewhere to develop a better strategy than simply demanding that the tribes offer
up a total picture of their traditions to the BLM. It is not the tribe’s obligation, nor is it in the
tribe’s best interest, to focus its energies on a unilateral effort to help the BLM fulfill its own
objectives for inventory collection under FLPMA. Any sharing of significant cultural
information by Duckwater or other tribes is a gift and an act of trust, not a simple, transactional
necessity of effective land management.

Duckwater also echoes the concerns which the Ely Shoshone Tribe voiced in its comments on
the Draft EIS (cf Appendix H, as well as Comments & Responses 35899-140 and 35899-147):
namely, that many presentational meetings were retroactively counted as tribal consultation, and
that Duckwater Shoshone Tribe was not adequately and meaningfully consulted on this project.
As such, Table 1.5-1 on p. 1-12, section 1.5.3 on p. 1-11, and Appendix F3.17 mislead and
misinform the public by, among other things, misconstruing informational meetings as
‘consultation’ and suggesting that the BIA had any noticeable or meaningful participation in any
of those meetings.

The rejection of the ethnographic report, and the disputation of the “consultation,” should not be
further misconstrued as a question of the hired anthropologists’ qualifications as evaluated by the
standards of the BLM. (Here we reference Appendix H, Comments and Responses 35899-142
&143.) Rather, the issues are the thoroughness of the research and the communication of
significant details in the ethnographic report and the EIS. How can BLM regard its actions as
“government-to-government consultation” it the BLM has not meaningfully responded to the
tribes’ assessment that the ethnographic report is inadequate and unacceptable?

(Please note, too, that to dismiss these concerns as a mere “‘statement of opinion” that ““do[es] not
require specific responses or text revisions” is a further extension of the described problem [cf
Appendix H, Comment & Response 35899-80].)

3.18 Socioeconomics and Environmental Justice

The borders of the socioeconomic region of study for the environmental justice section have,
ironically, been delineated arbitrarily so as to exclude the reservations in Duckwater and Kaibab.
Both of these reservations are located just outside of the delineated area, and both have intimate
historic, cultural, social, and economic relationships with the “socioeconomic region of study.”
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The Moapa Reservation and Las Vegas Indian Colony are not significantly closer to the area of
potential effect than the Duckwater Tribe.

The ethnographic consultation, as government-to-government consultation, needs to be redone so
as to comprehensively integrate the tribes’ concerns about their present and future existence,
rather than focusing solely on their ancestors. Duckwater was excluded entirely from the
Environmental Justice section because the actual dirt disturbed by the ROW is not on Nye
County. Such false and exclusionary oversights are arbitrary and environmentally unjust, and
easily preventable through effective and meaningful consultation. Duckwater is connected
closely enough to Ely in socioeconomic terms that significant investigation of that relationship
should have been an unquestioned part of this section.

Appendix H. Comments & Responses

In this portion, the Tribe follows up on written or oral comments which were made on the Draft
EIS during the public comment period or in tribal workshops. Some of these questions address
present concerns of the Tribe, but the responses in the FEIS appendices do not satisfactorily
answer them. As a general comment, there is a repeated tendency in this section for the BLM to
respond to many comments or questions, including those of the Duckwater Shoshone Tribe,
without the response actually addressing or even articulating with the stated concerns.

Tribal Workshop Transcripts

33131-10: mitigation on sacred sites (see also Tribal Government 35899-108)

Proposed mitigation of sacred sites is generic, and not noticeably different from a boilerplate
clause stating basic and obvious intentions to comply with laws and regulations. We are led to
wonder what value there is in asking the tribes for direct, tace-to-face participation in this
process if the responses will be so lacking in both time and etfort.

33131-11, 12: tribes should do their own interviews

The response to these questions entirely ignores the assertion that the tribes should have the
opportunity to direct, structure, and conduct the ethnographic research process. The concern is
not simply about the collection of “further information,” but about the quality and depth of that
information, and the uses to which it is put both in ethnographic representation and future tiers of

this NEPA process.

33131-13: cultural monitors (see also Tribal Government 38000-17)

Having a BLM-approved archaeologist serve as monitor constitutes federal compliance, but is
insufficient as Native American consultation. Knowledgeable tribal monitors are also needed,
and their participation cannot be restricted to particular sites or areas identified in an a priori

fashion.

33131-18: BIA as cooperating agency

The request for more information on BIA’s involvement with this project was met only with a
restatement of a vague fact of its involvement. The Tribe requests detailed information on BIA’s
involvement that explicitly clarifies BLM’s use of the terms “involved” and “cooperating.” If the
answer is that the BIA’s involvement has been limited to its role as signatory on one or several
agreements, then a clear statement to that effect will answer the question.
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33131-24: stipulated agreements

The stated concern is with the adequacy of the stipulated agreement, particularly in view of
federal consultation and trust obligations regarding sovereign Native American tribes. How can
the “executive committee that provides oversight™ be accountable if their revisions and
comments are not part of this public process?

Tribal Government

38000-1: hypothetical language to describe certain impacts (see 35899-115)

The response to this question fails to address the concern it embodies. In particular, it reduces the
Tribal Council’s concern for “resources and areas™ to a concern about “properties” (i.e.
locations). It is documented in this EIS that water is sacred in Western Shoshone traditions, and
the various sections detail the significance of that water in meteorological, geological, biological
and cultural systems in the APE; by its very scope and methods, the SNWA pipeline will impact
these and have adverse effects which include but are not limited to the effects they may have on
any region, landscape, place, locality, or otherwise delineable geographic area.

38000-9: Tribal cultural resources personnel

The BLM’s response misconstrues the intent of the Tribe’s stated concern. The Tribe is not
suggesting that tribal cultural resources personnel be paid as consultants, nor that any fees be
exacted by each participant in an interview. Rather, tribal cultural resources personnel should be
employed via a 93-638 contract, or their research expenses allayed, so that they can conduct the
ethnographic work necessary for adequate Native American consultation. The BLM has not
substantively addressed the Duckwater Shoshone Tribe’s rejection of both the draft and final
ethnographic reports.

38000-13, 18: public disclosure (see 35899-116)

The BLM is arguing that it needs to paternalistically protect information about cultural resources
of significance to the tribes from the tribes’ own uses. Moreover, its quotation of the ACHP
Section 106 Consultation handbook is out of context and misleading: the section of the handbook
from which that quotation was extracted is framed and based around the question of federal
agencies protecting Indian tribes’ right to confidentiality from public view. It is not based on the
notion that the BLM should be able to control tribes” own uses of any such information, and
BLM’s assertion to the contrary suggests the BLM believes that it needs to protect tribes from
themselves. The nature of such a relationship would be less government-to-government than
government-to-ward, and such anachronistic relationships have no place in 21* century dealings
between sovereign Indian tribes or nations and the BLM or any other federal agency.
Furthermore, the ACHP handbook clearly states that confidentiality provisions are directed
toward sites which have been officially determined eligible for the National Register—while
BLM undoubtedly has both legal and ethical obligations to handle information carefully even
when sites have not yet been evaluated for NRHP eligibility, those obligations do not include any
authority or capacity to control sovereign tribes” workings, nor to protect those tribes from
information about their own heritage.

38000-23: large-scale damage (see also 35899-12)
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While the BLM argues that the measures set in place, and the documentation displayed in the
EIS, “will help to protect the environment from large-scale damage to the extent possible,” the
Tribe requests your explicit and unequivocal acknowledgement that for many Duckwater
Shoshones, environmental protection does not operate at the same scales, or within the same
limits of extent, which may appear to satisfy BLMs expectations for compliance on this project.

Si cerely
WG wcﬂ\/\%w@s@\
V1r01 Sanchez
Chairman

Duckwater Shoshone Tribe

Cc:  DST Council
Pat Knight, Tribal Manager
Maurice Frank-Churchill, Assistant to Division Managers
Files



