NEPA & PLANNING FORUM

CONNECTED ACTIONS

Broadcast – November 20, 2008

The Bureau of Land Management presents live from the BLM National Training Center in Phoenix, Arizona, a planning NEPA forum on Connected Actions.

And now the host of your program, Cathy Humphrey.

>> C. Humphrey: Good morning.

Welcome to our latest planning NEPA forum.

Today's topic, Connected Actions.

You might remember that back in May we introduced you to the new NEPA Handbook and we gave you a preview of some of the major changes that had been made.

You might also recall that we said we would have some shorter more frequent broadcasts on some of the tougher topics in the handbook where we would drill down and talk about the details.

We've decide to do start off today with one of the most difficult topics, and we may not answer all your questions on Connected Actions, but we hope to provide you with a basic understanding so that you can tackle Connected Actions with more confidence.

So today our intent here is we want you to ask questions and we're trying to promote dialogue among the NEPA folks on the topic.

And in the next hour or so, we're going to remind you what the CEQ regulations say and what the NEPA Handbook says about Connected Actions.

We'll give you some examples and talk about some IBLA decisions.

We'll take a little time for questions and answers and then we'll walk through a transmission line case study.

And then we'll end up by answering more of your questions.

So you'll have two opportunities for questions.

Now, if you want to talk us to, you can use the push‑to‑talk microphone.

You all had a little bit of practice just now.

Remember, if you see me do this time‑out sign when you're talking, it means you're talking on top of each other.

If you could release your mic and stop talking, then I'll call on the first person I heard.

Remember to say who you are and where you're calling from.

Also you can phone in.

You can fax.

You can e‑mail us your questions.

The numbers and the address, the e‑mail address are on your screen.

Speaking of questions, I want to thank all of you who took time to send in our responses to our prework questions.

We got a lot of feedback.

It was terrific.

I would say at least 50 people sent us feedback and we appreciate it because it helps us to better gauge your level of understanding and your experience.

It sounds like there's a pretty wide range of experience out there.

So now I would like to introduce our panel.

Many of you know Richard Hardt.

He is an ecologist with the Eugene District Office in Oregon.

Richard was on the NEPA Handbook team.

Thanks for being here, Richard.

>> R. Hardt: It's always a pleasure.

>> C. Humphrey: Mel Meier is an assistant state director for minerals in Nevada.

She has oversight responsibilities for several programs such as mining, fluid minerals and hazardous materials.

Before moving to Nevada, Mel worked on several NEPA projects for the Washington Office, including the revision to the Departmental manual and the addition of categorical exclusions.

Glad you could make it, Mel.

>> M. Meier: Thank you for having me.

>> C. Humphrey: And Walt George is one of nine national project managers who directs large complex right‑of‑way projects.

He is currently working on three interstate transmission projects.

Walt is stationed in Cheyenne, Wyoming, at the Wyoming state office.

He reports to the Deputy State Director for lands and minerals.

Glad you could come down again, Walt.

>> W. George: Cathy, it's always a pleasure to be here.

Thank you.

>> C. Humphrey: One reason why Connected Actions is such a difficult NEPA subject is because there's not a lot of extensive case law, clear court decisions and much from the council on environmental quality.

But rather than ignoring the subject and losing lawsuits, let's try something new.

Let's be proactive.

Since we only have about 90 minutes we're going to jump right into it.

Richard, tell us, what are Connected Actions?

>> R. Hardt: Well, thanks for asking, Cathy.

Connected Actions are those actions that are closely related and actions that should be discussed in the same NEPA document as to what the regulations tell us.

Regulations go on to explain that actions are connected if they automatically trigger other actions that may require an EIS, if they cannot or will not proceed unless other actions are taken previously or simultaneously, or if the actions are interdependent parts of a larger action and depend upon that larger action for that justification.

It's important to remember that Connected Actions are limited actions that are currently proposed or actions that are ripe for decision.

>> C. Humphrey: Okay.

That makes a lot of sense.

So as you may know, there are three types of Connected Actions.

We're going to talk about all of them but we're going to start with the most simple type, and that BLM Connected Actions.

So how would you deal with BLM Connected Actions in a NEPA document?

>> R. Hardt: That's a great question, Cathy.

For a BLM connected action, we recommend that you analyze the connected action together with the BLM proposed action in a single NEPA document.

We recommend.

It's not required.

If you do put it together in a single NEPA document, you could construct either an integrated purpose and need for the two actions or you could have separate purpose and need statements for the two actions.

But either way you have to develop alternatives and mitigation measures for both actions, and you need to analyze the direct/indirect and cumulative effects of both actions.

>> M. Meier: I have a couple short examples in an IBLA reference.

If you are preparing some kind of development AIA and a right‑of‑way or gravel pit authorization is also needed, those actions are connected.

Thus they should be analyzed in the same NEPA document.

However, a body of case law that clearly speaks to the lack of connection is mineral leasing and exploration or development.

For example, the BLM may prepare an EA to issue three geothermal leases.

The EA does not have to analyze geothermal exploration or development because it's not certain that the BLM will grant approval for those activities.

The lessee may choose not to pursue development on the lease or the BLM may not grant a permit due to resource conflicts.

Either way, it's not true that geothermal exploration automatically triggers development.

Nor does the issuance of geothermal leases without more constitute dependent parts of a larger action.

This would also be true for oil and gas or other types of leasing.

>> C. Humphrey: It seems pretty clear for Connected Actions that are entirely BLM actions and as you recall we had three true/false questions, and we're going to take the third one first because that relates to this subject.

This is one that Richard is going to answer.

What we're going to do is we're going to go over the true/false questions throughout the broadcast and then hopefully you have your answers, and whoever gets 100%, there will be a prize for you.

So the third scenario is the BLM designates a special recreation management area in its RMP, its Resource Management Plan, at various locations in the special recreation management area the BLM anticipates developing 60 new camping sites to meet projected recreation demand.

That's the scenario.

True or false... the new camping sites are Connected Actions to the SRMA designation decision and must be analyzed as such in the RMP/EIS.

Richard, true or false and why?

>> R. Hardt: False.

There are several reasons why this might be false but the simplest one is, as you recall, I said a connected action must be ripe for decision.

And here the development of the new camping sites is still perhaps reasonably foreseeable but it is not ready for a decision.

It is not something we are making an active proposal on at this time.

So it can't be a connected action.

>> C. Humphrey: Great.

Okay.

So the answer to the third one is false.

Remember that.

Now we're going to get a little more complicated.

We talked about BLM Connected Actions.

Richard, how about federal agencies actions that are connected?

>> R. Hardt: So if we have another federal action that may be connected, we can include it in the single ‑‑ in a single NEPA document pretty much at your discretion.

But if you choose not to include it in the NEPA document as a connected action with your BLM proposed action, you have to at the very least demonstrate that you have considered that connected action.

What does it mean in this context much to considered it?

We explain in the handbook that you need to describe the connected action, you need to explain its relationship to the BLM proposed action, and you need to describe the extent to which that connected action and its effects can be prevented or modified by BLM decision‑making on the BLM proposed action.

>> M. Meier: I couldn't find any specific IBLA cases where the board required two federal actions to be analyzed in the same NEPA document.

In the following cases the appellants argued the project was limited in scope and it should have been analyzed in the same NEPA document.

The first is where a mine complex covers BLM and Forest Service land.

The Forest Service approves a new plan of operations while the BLM approves an expansion project.

Now, while these actions may be closely connected, the board did not require them to be analyzed in the same document.

Our next example is where a BLM may grant a right‑of‑way for a pipeline and the army Corps of Engineers issues a section 404 permit for dredge and fill, again, closely connected but not required to be analyzed in one document.

>> C. Humphrey: So if anyone is aware of any court cases on other federal actions that must be analyzed in one document, let us know, because we couldn't find any.

We didn't get an example from our prework in the situation, but wasn't there one in the handbook that you could talk about, Richard?

>> R. Hardt: Yes, we did present a hypothetical example in the handbook where we talked about BLM is proposing to build a hiking trail on BLM lands to provide access to a campground the Forest Service is proposing to build on Forest Service land, and there they would be Connected Actions because they're interdependent parts of a larger project.

They rely on one another for justification.

But we would still have the discretion as to whether or not we would analyze them in a single NEPA document.

In that case, in most cases, I would think, it would probably be preferable to put them together into one NEPA document.

>> C. Humphrey: Great.

We talked about BLM Connected Actions.

We talked about other federal agency Connected Actions.

How about the third category, the hardest one, non‑federal actions?

>> R. Hardt: This is by far the most difficult one to understand.

Non‑federal Connected Actions, to try to understand non‑federal Connected Actions, we suggest using a two‑part test here, one to focus on the action itself, the other to try to deal with its effects.

So even if we decide it's a connected action, do we need to analyze its effects.

The first question is: can the non‑federal action be presented by BLM decision making?

If yes, it's a connected action and you have to at the very least demonstrate that you've considered it.

If no, it is not a connected action.

The second question really focuses on the effects.

Do the effects of the non‑federal action need to be analyzed?

So, if the effects can be prevented by BLM decision making, they have to be analyzed essentially as indirect effects of the BLM action.

If the effects cannot be prevented but they could be modified by BLM decision making, the modifications must be analyzed as indirect effects of the BLM action.

Finally, if the effects cannot be prevented or modified by BLM decision making, they only need to be analyzed to the extent they would have a cumulative effect with the BLM action, just like any other action.

The key here is, what can we prevent with BLM decision making?

And that's where a lot of the judgment is going to have to come in.

What does it mean to be able to prevent?

An action can be prevented if it could not happen absent the BLM action based on current technology and practice.

We should not be speculating about what we think that non‑federal actor would do but evaluate what they could do.

We shouldn't attempt to speculate about the non‑federal actor's' costs or profits.

Their action is preventable ‑‑ is not preventable if it would simply cost more money or be more difficult without the BLM action.

That is not enough to say it is preventable.

>> M. Meier: I have an example where a non‑federal action is not a connected action.

In this example, the BLM issued a decision approving the sale of sand and gravel for the purpose of making asphalt.

The EA was challenged on the ground that the BLM improperly limited the scope of its analysis by failing to consider potential environmental impacts of an asphalt processing plant.

The proposed location for the processing plant was on private property.

Basically, the board held that an EA for a sand and gravel mining operation is not required to consider the impact of a processing plant on private property.

They are not a connected action because the non‑federal action is not dependent on the federal action or authorization.

If the BLM did not approve the sand and gravel sale, the asphalt company could find another source of sand and gravel, even if would it cost a lot more, and still build the asphalt processing plant.

>> C. Humphrey: Okay.

This third category is the toughest, the non‑federal actions, and we got a lot of feedback on it, and two of true/false questions are about non‑federal actions and right now we're going to talk about the second one and we'll talk about the first one in a couple minutes.

So the second true/false question, this will go to you, Mel, here's the scenario: as part of a proposed wind energy facility, a 29‑mile‑long 230KV transmission line must be constructed to connect the wind farm to the existing electric utility grid.

There are no alternative routes for the line except across public land.

There's your scenario.

Now true or false, the 2 30KV line is a connected action and must be analyzed in the wind farm EA?

>> M. Meier: The answer to that, Cathy, is true.

And really the key here is the fact that you said there are no other alternatives except for crossing BLM administered lands.

In this situation, the BLM could prevent the project from going forward.

Thus, we would analyze this as a connected action in the NEPA document.

>> C. Humphrey: We'll be talking more about the non‑federal Connected Actions, but before we move on, one thing I would like to talk about is significance.

We got lot of questions on significance.

So some of the people are wondering if the effects of the connected action count towards significance of the BLM action.

Richard?

>> R. Hardt: This is a very difficult thing.

The effects of the connected action count towards the significance of the BLM action to the extent that those effects can be prevented or modified by the BLM decision making.

>> C. Humphrey: So it's possible that if there wasn't an a non‑federal action, then the effects of the BLM action would be nonsignificant, but if you add the effects of the non‑federal action that can't be mitigated by the BLM, it could trigger significance?

>> R. Hardt: It's certainly possible we could have a scenario in which the BLM action doesn't have significant by itself but with the connected action it does.

But by the very premise of what you presented there, I don't think that that quite fits.

Because you say the BLM couldn't mitigate the effects of the non‑federal action.

If we couldn't mitigate the effects, then that's telling me we couldn't prevent or modify, which means it doesn't qualify as a connected action here that requires our analysis.

>> C. Humphrey: Okay.

I think we're all going to have to think about these a little bit.

Mel, do you have anything to add?

>> M. Meier: Well, just to recap things, if there are two or more BLM authorizations associated with the same project, it would usually be a good idea to analyze them in the same NEPA document.

A well defined exception is mineral leasing and exploration or development.

If there's a BLM action or ‑‑ and another federal action associated with the same project or area, it is the authorized officer's decision whether or not to analyze as Connected Actions in the same NEPA document.

If there's a BLM authorization and a non‑federal action associated with the project, they're generally not Connected Actions that would need to be analyzed in the same NEPA document.

>> C. Humphrey: That's a good summary.

Thanks.

Another topic that we got a lot of questions on are the consideration of Connected Actions and how that's different from how we address cumulative effects analysis.

Richard, could you talk about which is which?

>> R. Hardt: Well, if we have something that's a connected action and it needs to be analyzed in our analysis, then we need to analyze all the direct and indirect and cumulative effects of that connected action.

But if we're simply addressing something in our cumulative effects analysis, all we need to do is analyze those effects that ‑‑ it has in which it has a cumulative effect together with the BLM proposed action.

So we don't need to analyze those direct and indirect effects of the connected action that have no cumulative effect together with our BLM proposed action.

>> C. Humphrey: Okay.

All right.

Now we're going to go through the first and final true/false question that you did as prework, and remember, if you get a hundred percent, you get a prize.

This one is for you, Walt.

I'll tell you the scenario and you tell me true or false.

Scenario is the BLM will prepare an EIS to analyze a right‑of‑way application for a 600 mile lawn for a 24 inch oil pipeline.

It will carry oil products from private land in Wyoming to a distribution terminal New Mexico.

Upstream of the refinery a developing system of 4 and 6 inch gathering pipelines that cross both federal and private lands, they deliver crude oil to the refinery from wells on a mix of federal, state and private lands.

Now 42 or false, both the gathering pipeline system and the wells on federal lands are Connected Actions to the 24‑inch diameter pipeline and must be analyzed together in the EA's.

>> W. George: Lots of information there.

Let's try to break some of that down.

First of all, the processing plant and receiving plant are on private lands.

Although the scenario didn't say it, let's assume that the 24‑inch pipeline does cross public lands at some point.

That's why we're issuing the right‑of‑way grant.

So that really the focus now is on that upstream gathering system, the wells and the smaller pipelines that bring the crude oil product to the processing plant.

The answer to the question is false, they are not Connected Actions.

They don't need to be analyzed in the pipeline EIS or EA, whatever is prepared for that, because although they do feed into the processing plant and the pipeline does carry the product, they are not ‑‑ they are not ‑‑ they do not cause that particular pipeline to be constructed.

So there's not a connected action in that sense.

They're not the causal of that particular pipeline being built because it could carry other petroleum products and the petroleum products produced from those wells could be carried by any other pipeline.

>> C. Humphrey: Okay.

Great.

So to the answers to the questions.

Number 1 was false.

Number 2 was true.

And number 3 was false.

So all of those ‑‑ those of you who got a hundred percent, you can give yourself chocolate.

That's your prize.

Yea.

Now it's time for you to ask questions.

We would like you to interact with us, ask us any questions about what we've covered so far.

You'll have another opportunity after Walt goes through his case study.

So remember, you can use the phone, the fax, the e‑mail, push‑to‑talk, and remember to tell us who you are and where you're calling from.

Keep the microphone about arm's length from your mouth.

And we're open for questions.

I know we went through a lot of information.

It's really quiet.

I think we've explained it very well.

Walt, do you want to talk about one of the ‑‑ we got a lot of feedback, like I was saying, so while you're gathering your thoughts, since we jumped right into the questions, some of the feedback that we got was there something in particular that struck you that you wanted to talk about?

>> W. George: There was one that caught my attention.

Somebody asked a question about the connectedness between range improvement projects and grazing permit renewals.

For example, do range improvement projects such as fences and water developments need to be addressed in a NEPA document that would be prepared to renew a grazing permit renewal.

Even though we might logically expect those range improvement projects to be constructed as part of a program to meet range health standards or something like that, they are not a connected action to the grazing permit renewal because they are not ripe, as Richard pointed out earlier, for decision.

We may contemplate some mixture of range improvements in an allotment but the specific proposals are not likely to be presented or ready for decision at the time of a grazing permit renewal which is more of an administrative action.

>> C. Humphrey: Okay.

Hopefully that answered the question that the person brought up.

I hope that you all read the prework.

I think most ‑‑ a lot of you did, because ‑‑ like I said, since we got a lot of feedback back.

This is pretty complicated, especially the non‑federal Connected Actions.

I'm sure there's some disagreement on what we've been saying.

If we could, we would take a break right now so that you could think about it.

Because we've been preparing this for a little while, and it's still ‑‑ I have to stop and think about it for a few minutes when we go through the scenarios.

But has anybody thought of a question yet?

Wow.

Mel, was there one of the feedback comments that you wanted to talk about?

>> M. Meier: There is, and it's one that has to do with non‑federal potentially connected action.

The example that we got was a mine being proposed on BLM administered land and the question came in regard to the connection between a housing development of around 6,000 homes about 30 miles outside of a town to basically house all the employees and vendors that would be coming in to work the mine.

Basically the situation there is that it would not be analyzed as a connected action because by not approving the mine, we're not preventing somebody from building the housing development.

It probably wouldn't make much sense for them to build the housing development without the mine but we're certainly not preventing them from going forward with that.

>> C. Humphrey: Okay.

Good.

I understand we have a call on line 1.

We can't hear ‑‑ is there somebody on line 1?

>> Caller: There should be.

There I am.

This is the Wyoming state office and I would like to challenge the answer to 3C regarding the resource ‑‑ excuse me ‑‑ the recreation management plan and the campground proposal.

>> C. Humphrey: All right.

Richard, do you want to take that one?

>> R. Hardt: Sure, but tell me a little more, Janet, about what you're thinking on it.

>> Caller: Well, there's a couple of us here who believe that because you're preparing a plan and the plan addresses recreation demand, you could have had several choices on how many campgrounds in a given area that you could choose from.

So if you look a scenario of 60 or 40, the general cumulative effects of those could be very different, especially with regards to economics to the local area.

So if they are addressed in the plan, NEPA document, subsequently you could approve each one of those individual 60 campgrounds through the use of an EA because you've addressed cumulative effects.

>> R. Hardt: Right.

Here I think it's important to separate whether we consider this a connected action from whether or not as we address it as a reasonably foreseeable action in our cumulative effects analysis.

Certainly ‑‑ what I was responding to in the scenario was the BLM anticipates developing 60 camping sites.

Now, if I were on that RMP I.D. team I would argue this is reasonably foreseeable.

We should analyze it.

It will give us a better basis for tiering later.

But that's different from determining it's a connected action that needs to be addressed in the same NEPA document.

That is, I think, a different determination that would only happen if we are deciding to build 60 camping sites at that time.

>> W. George: Can I make an add‑on to that, Richard?

I think this gets at that division in planning documents between the implementing actions and the allocative actions.

I think the way this scenario is set up, and I think you and I agree, it's more of an allocative decision.

BLM is designating an area.

There's future development and improvements anticipated but they're not specified.

If the campground sites were actually located, if they were designed, if their layout was specific and maybe we would have a couple of alternatives about the number or their location, as Janet referred to, then that would be an implementation decision and a connected action and we would address it in the RMP EIS.

>> R. Hardt: I agree.

>> C. Humphrey: That was a good question, Janet.

A lot of people have looked at it that way.

Does that answer your question?

>> Caller: Yes, it does.

Thank you.

>> C. Humphrey: Okay.

Any other challenges on the other two?

Also we're open to that.

Any other questions out there?

I'm really surprised.

>> W. George: Can I add something?

Because Janet's comment, it touched in my mind.

I think we'll emphasize it at the end of the broadcast but I want to bring it up now because it never hurts to say it twice.

A lot of the conclusions that I think people will reach about determining if something is or is not a connected action are really going to be dependent on the scenario that you ‑‑ you're dealing with.

So it emphasizes the need in the NEPA document to be very clear about laying out your assumptions so that people that read it and interpret it, especially if it's the courts or IBLA, understand the rationale and the scenario from which you're coming from.

You know, in the case of the campground, if we assumed that they were going to be developed and directly from the RMP EIS, then it's a connected action and needs to be addressed in detail.

If we're just allocating the decision to this is an area and there will be future development there, then somebody wouldn't be able to challenge us on the basis of incorrect campground design or consideration of the campground construction's effects.

So just be real careful, be real clear, in all your NEPA documents when you are saying this is or is not a connected action that you lay out a very short, brief but clear rationale for why you're calling it one or the other.

>> C. Humphrey: You know, one of the things that we will be wanting to hear back from you on the metrics that matter evaluations is if this format is working for you?

Because as you may recall at the beginning of the broadcast, we didn't want to have it mostly be one‑way communication.

The intent of this is just to give you a little bit of information and start the dialogue, because I've heard a lot of people are struggling with how to address Connected Actions, and we want you to ask questions and talk to each other and ‑‑ if you're struggling with something, that's what we want to hear about.

If you have a situation.

Like I said, we got a lot of feedback from people.

So I know you're struggling with situations out there.

Anybody want to share your situations?

>> Caller: Cathy, this is Chris at the Arizona state office.

>> C. Humphrey: Hi, Chris.

How are you doing?

>> Caller: I'm doing very well.

Thanks for asking.

I have a scenario I would like to suggest might be a significance issue and kind of speak to the mitigation question.

Say BLM has an applicant, a proponent, who wants to build a road to an inholding, private land inholding, where they want to do a subdivision with, say, 600 homes.

We have no authority to mitigate the design of the subdivision, but authorizing the road would or would not allow that subdivision to be built.

Certainly the subdivision is a connected action to our approval and could be a significant development.

>> C. Humphrey: Is that the one that you talked about?

>> M. Meier: This is a little bit different twist on the one that I kind of talked about where the housing would be developed in response to the mine on the BLM administered lands.

It is similar.

In this case, basically, as you stated this, would be a connected action because it's an inholding.

There are no other alternative routes to access this.

So in this situation, we would analyze them as a connected action, which means you would address the direct, indirect and cumulative effects of the housing development.

Would it probably be in the interest of the subdivision developer to work with the BLM on some mitigation measures that may lessen the impacts to take them out of that significance level, but just listening to it, I'm thinking it may be unlikely.

>> C. Humphrey: Does that answer your question, Chris?

>> Caller: Yeah, I think so, but I think it illustrates a situation where we have limited mitigation opportunities to reduce the significance of those impacts.

>> R. Hardt: But we have the ability to actually prevent those impacts.

Because if there's no other reasonable access, then, in effect, the building of that subdivision is an indirect effect of us approving a right‑of‑way, which means that the effects of the building of the subdivision have to be counted towards the significance of the BLM action.

>> C. Humphrey: And how do we mitigate that?

>> R. Hardt: We don't necessarily mitigate it, but we don't have ‑‑ but as you say, we don't really have an ability to mitigate the effects but we do have the ability to simply prevent them.

So it now becomes a matter that building them ‑‑ them getting a right‑of‑way grant from BLM would result in significant impacts, assuming the development of the subdivision would have significant impacts.

Which means you have to right an EIS for issuing a right‑of‑way.

>> W. George: But there would be opportunities for the BLM managers to negotiate ‑‑ well, not negotiate, but discuss with the developers and present opportunities for them to adopt measures that might mitigate some of the impacts.

You're right, we have no authority over that and I'm sure the manager's decision is going to be balanced against the environmental effects which we disclose in the NEPA documents and probably consideration of private ownership laws and requirements.

So it would be a very difficult situation for BLM decision maker but the NEPA document should help lay out the options and the effects.

That's the purpose of the document.

>> M. Meier: And in this scenario, it may be in the best interests of the developer if your options are BLM denying the right‑of‑way versus some kind of mitigation, then, you know, one would think that a developer would be interested in engaging in those kind of discussions.

>> C. Humphrey: And, Chris, was this a real situation or a hypothetical?

>> Caller: It's a hypothetical situation based on some actions that have been taken.

>> C. Humphrey: All right.

We got a fax in ‑‑ so, Chris, you're comfortable?

>> Caller: Very much so.

>> C. Humphrey: Okay.

Got to have our people comfortable.

We got some questions from the Alaska state office, and we'll start with the first one: how sit determined whether the BLM prevents projects from going forward?

1A is can we apply all of what you say to split estate.

How sit determined whether the BLM prevents projects from going forward... 

Is that specific enough?

>> R. Hardt: I think it depends a little bit on the kind of project we're talking and what BLM is making a decision about.

In Chris' example, if it's a question of access and the non‑federal actor is coming to with us a right‑of‑way request, then what we would need to look at is, does the applicant have any other reasonable access?

And here what it's helpful to do is think about what happens under the no action alternative.

If BLM does not take this action, can they go forward with their project?

Again, not would they.

You're not attempting to peer into their mind.

You're not even attempting to evaluate what they're likely to do.

It's what can they do.

Can they go forward with this project?

And if there is no other reasonable access, then BLM can prevent their action.

But if there is any other reasonable access, and I'll repeat again, based on current technology and practice, if there's any other reasonable access then you have to look in your no action alternative that their action is going to take place under the no action or the action alternatives.

>> C. Humphrey: I guess we can't ask if that answers the question.

Another question on here, which is good question, I heard that Jackson, Mississippi, is on, they have a lot of split estate.

Can we apply all of what you say to split estate?

>> R. Hardt: Help me out here, guys.

What would change?

Is there anything that would be different when we talk about split estate?

>> W. George: Are doing number 3 ‑‑

>> C. Humphrey: Well, number 1A.

>> R. Hardt: I think it still comes down to ‑‑ if it's simply a question of ‑‑ where we control the mineral rights and don't control the surface rights ‑‑ I'm not sure what really changes in the kinds of questions you ask in terms of whether the non‑federal action is preventable or not by our decision making.

>> W. George: I think this is a situation where a policy comes in and plays a large role.

We're talking about split estate.

I'm going to assume we're talking about oil and gas development.

So it's a national energy policy to develop domestic sources of petroleum.

We also want to do it in an environmentally responsible manner.

So if there's concerns about the surface effects, certainly there might be adverse effects to the private land owner, the land may be changed in character from what they would like it to remain.

But, we have to balance that against the production of domestic sources of petroleum.

So we would work to require the surface practices to minimize those effects as much as possible, but it's never going to be a black and white answer.

You're going to have to decide if ‑‑ if the production of the oil and gas is ‑‑ merits the effects that you have on the surface, but I think the basic question since we're talking about Connected Actions is they're all Connected Actions.

What we approve in the drilling sense, so the downhole effects are connected to the surface effects, the well pad, activity going to and from it during drilling and any effects after the production goes into effect.

>> C. Humphrey: In anybody out there has a specific ‑‑ it's a little bit difficult to answer the question if it's too generic.

If anyone dealing with split estate has a specific example they could ask us, that might be easier to address.

How about, do you ‑‑

>> W. George: Want to do the range one?

We got an e‑mail in from the California state office.

I'll try to summarize it here.

The comment was an administrative law judge decision in 2006 found that range improvements are Connected Actions, or rather that in failing to analyze the impact of range improvements we had segmented the NEPA process.

He made the decision because the success of the grazing management plan being implemented ‑‑ that was proposed hinged on the installation of the various range improvements, those included riparian exclosures and pasture division fences and so forth.

So, in other words, the grazing plan being implemented could not successfully put the allotment on the path toward meeting the range health standards without the improvements.

I agree about that clarification.

If the range improvements are part of a plan that's being implemented as part of the grazing permit renewal, then, yeah, I think in that scenario they would be Connected Actions.

The example that I was giving, I was thinking of a much simpler situation that we're just administratively approving or renewing the permit, and, yes, we had some range improvements we contemplated but they weren't specified and in that case I fell back to the not ripe for decision category as determining it wasn't a connected action.

But certainly if you have a plan in place, certainly if it's been mandated by a lawsuit, then renewing the permit and implementing those range improvements should be analyzed in one EIS.

The advantage there is you won't have to do another EA on the range improvements when you get ready to do them.

Thanks for that clarification, California state office.

That's very good.

>> C. Humphrey: Now we have another one over here.

Do you want to read that one?

Or do you want me to?

The third one.

>> M. Meier: It's basically just building on the first part regarding split estate, and this one actually kind of addresses, I believe, timing.

It talks about: is it a connected action if an oil and gas operator wishes to expand a pad in the fall to later drill a gas well the following spring on the same pad but on the old portion, and, again, the first part of the analysis that you would go to is whether or not it's a connected action.

These seem to be closely connected.

I can't think that one would necessarily prevent the other, but if they're two BLM authorizations we should probably go ahead and analyze them in the same NEPA document.

I think the ‑‑ a point to emphasize here is just because you don't have to analyze them in the same NEPA document, it may actually be to your advantage and benefit to do it anyway.

>> C. Humphrey: We got a fax, I think it was from Janet, and it's a little bit hard to read, so we're trying to decipher it right now, but we have another one from Pinedale, Wyoming.

It says, back to the subdivision question, so you're saying that BLM can deny a right‑of‑way to private land if we don't think we like what they're going to do with that access?

>> R. Hardt: Now, that's ‑‑ that's going beyond NEPA into policy.

Now, we may have some policy that talks about providing access, and I think some people would interpret FLPMA in that way, but to the extent that we still have as an alternative that needs to be addressed under NEPA of a no‑action alternative here, which I believe is the case with almost all right‑of‑ways, then if the no‑action alternative would result in this project not occurring, this non‑federal project not occurring, such as the subdivision, then, really, what we're saying is that this is going to be an indirect effect of us granting them that right‑of‑way and, therefore, it counts towards significance of our action and we need to analyze all its effects.

>> M. Meier: I think it certainly goes above us merely not liking the project, but if we do have a major resource conflict in terms of there being a cultural site that's of significance or wilderness area or sensitive species habitat, there are certain things that could prevent us from approving the right‑of‑way if those mitigation measures that Chris mentioned aren't in place.

So there's always the resources that we have to consider in granting and denying any kind of right‑of‑way.

>> C. Humphrey: So it just shows how important it is for us to document our assumptions and our conclusions and our justifications and all that in our analysis.

We have a phone call.

Let's see if we can get the phone call.

>> Caller: This is the Ukiah BLM Field Office.

I have an example of a split estate issue.

We have a field thermal resource lease sale in which the surface is privately owned.

Therefore, a connected action of, like you were talking about, during the construction of the well pad, the infrastructure roads, that sort of thing.

So that would be a connected action?

>> C. Humphrey: Who wants that one?

>> M. Meier: If it's a federal mineral resource and you're going into that, then in my opinion, yes, it would be analyzed as a connected action.

>> R. Hardt: If ‑‑ assuming those other facilities have no other purpose.

Assuming they wouldn't be building that road were it not for the geothermal.

>> W. George: And we had' also want to consider the action situation.

Okay, the caller said they're issuing a geothermal lease.

So you need to try to determine how imminent the facility development would be after the lease occurred.

If you're in ‑‑ I would say if you're in a field that's already developed and has existing geothermal development and this would be expanding on existing facilities you would probably assume the surface facilities were likely or ripe to happen after the lease was issued but if the lease is issued in a virgin area where there is no geothermal area developed and it's more of an exploratory situation, then you might have to consider the probability of surface development drilling and so forth occurring after the lease was issued.

Is it imminent?

Is it ripe for discussion?

And that would color and help you determine whether or not it's a connected action or not.

>> M. Meier: Right.

That goes back to that well defined body of IBLA decisions that says leasing doesn't necessarily mean exploration or development.

So leasing may not be the ‑‑ as Walt said, the appropriate place, however, once you get to that development phase, the drilling part that's going to be actually touching the federal resources beneath the ground, then, yes, those above‑ground facilities on private surface should probably be analyzed as a connected action.

>> C. Humphrey: We did get quite a few comments with those similar scenarios, too.

Anything else you want to add on that?

Do you want to try and tackle the fax?

>> W. George: I notice Ted top of the fax, this is from Wyoming, it's from a 352 prefix.

So if I don't get the essence of your question ‑‑ unfortunately the fax, not all of the letters in the words are legible, but the question basically asks about the development of wind energy, placing wind turbines, and talking about a full development of a wind farm versus, I'm assuming, phased or subsequent development, and is that a connected action?

I guess my answer to that or response to that would be we really need to understand exactly what the applicant is proposing.

We've had experience in some areas in Wyoming where applicants will come in and they have rather grandiose plans for developing an area that they're testing.

A lot of times they do this because they want to attract investors, but the capability of fully developing that even in a short period of time is often limited.

So you really have to press a developer for what are they ‑‑ what is their proposal to define it as accurately as they can and use that as the analysis.

If subsequently, let's say, for example, they install 300 turbines over a three‑year period and then in the fifth year after the initial establishment they come back and say, well, we want to install another 200 turbines, if we had known that at the very beginning, yeah, that would have been a connected action and should have been analyzed in one EIS.

But because, you know, at this point in time financing will change, credit may become available, they may not have the financial wherewithal to do all 500 in a certainty and a connected phase, then we would have to go back for those additional 200 turbines and either supplement the existing NEPA analysis or tier off of it and prepare something individually for those individual turbines.

Does that sound like logical thought?

Okay.

>> C. Humphrey: Have you noticed the ‑‑ I don't know if you work on this now, but have you noticed the leases changing much with the price of oil going down much?

>> W. George: Oil and gas leasing?

>> C. Humphrey: Yes.

>> W. George: I don't know.

I think that there will always be an interest regardless of the price in acquiring federal leases.

It's an asset the companies need.

>> C. Humphrey: I'm not they don't have such grandiose ideas now, though.

>> W. George: I can speak to the wind energy industry.

I'm a little closer to that.

Yeah, those companies are not typically major corporations, and so they rely a great deal on the credit market to get their financing to purchase the turbine components and the towers and pay the construction crews and everything, and, yeah, I think it's causing a lot of companies to reexamine their plans and proposals right now.

>> C. Humphrey: I'm sure.

Any other push‑to‑talk questions throughout?

Scenarios, comments, challenges?

>> Caller: This is George calling in from Tonapah, Nevada.

I have a scenario I would like to propose to you, and that is, if you have two actions in close geographic proximity, and in the first instance they're proposed by the same proponent, let's say versus the second case where they're proposed by two different applicants, in my experience, if they're proposed by one proponent, you tend to consider them connected, and in the second case, you typically ‑‑ it seems analyze them in two separate documents.

What's your experience and perspective on that?

>> C. Humphrey: That's a great question.

>> W. George: Can I take a crack at that?

I guess I would like to encourage people to not confuse actions ‑‑ geographic actions with proximity.

The test is they cause or are integrated with other actions.

I don't know what specific actions the caller is talking about, but let's take, for example e two transmission lines that might be in the same corridor or within reasonable proximity to one another.

If the construction of one transmission line doesn't cause or require the construction of another one, if they could be done independently at different times but just to facilitate the logistics of the construction crews the utility is proposing them at the same time, they would not be Connected Actions.

But because of their geographic proximity, BLM may choose to analyze both actions in the same NEPA document for efficiency.

>> M. Meier: Well, and to continue that thought, even if you don't analyze them necessarily as a connected action, you may want to analyze them as cumulative effects.

>> W. George: Certainly.

>> R. Hardt: The other thing to remember here is if we're talking about a proposal that's coming to BLM, we're really talking about a BLM action that's occurring, not a non‑federal action.

So if we have, for example, if we were to be getting two different requests for a right‑of‑way, that's not a non‑federal action.

That's a federal action.

That's a BLM action.

So we would have two BLM actions about whether or not to grant or deny a right‑of‑way request, in which case we would generally recommend analyzing that in one EIS, even if the two requesting parties are different parties.

It's still two BLM actions.

>> W. George: And I suppose you could consider them connected in the sense that the effects are in the same project area.

>> R. Hardt: No, I think that would only lead us to conclude that, they are at least similar actions, or perhaps cumulative actions, and in each case we would have discretion to put them together, but we encourage that where that would lead to better NEPA analysis.

>> C. Humphrey: How is that, George?

Does that answer your question?

Did that get at what you were looking for?

>> Caller: In a manner of speaking.

I think you had kind of two different perspectives of either splitting or joining, depending on the circumstances.

>> R. Hardt: It sounds like a cop‑out, but I'm afraid that's going to be our answer for lot of things, it's going to depend on the circumstances.

That's why Connected Actions are so hard.

I don't think there's ever going to be a simple, clear, general rule here to apply.

>> C. Humphrey: Do you want to cover one of the points of feedback we got?

>> R. Hardt: This might be clear from things we've said.

One of the scenarios that was presented to us before the broadcast was where we had a proposed mine plan modification at an existing open‑pit mine that had been previously approved on BLM lands and now the operator would like to expand it.

How should the expansion be analyzed and how should the original surface disturbance and permitting activities be considered as a connected action or cumulative effect?

Here the answer really goes back to this idea that a connected action must be ripe for decision.

The original approval of the surface disturbance was a past action.

Now, that may need to be included in your cumulative effects analysis.

Almost certainly it would need to be here.

But it's not a connected action, because it's not ripe for decision.

That past action can't be ripe for decision by definition.

>> C. Humphrey: We've got time for one more fax and then we'll walk through a case study.

>> W. George: It's actually the clarification ‑‑ we got a refax from southwest Wyoming.

The key word in the fax that that I couldn't read was the checkerboard lands.

The question has to do with wind energy development in the checkerboard where some of the turbines are on private land and other turbines are placed on public land and how do we deal with ‑‑ with whether those are all Connected Actions.

I guess my answer is that if they're proposed as part of one project, whether the ownership is private or federal, you would have to analyze all of the turbines whether they're on private or federal lands as one proposal connected action part of the federal.

Now, in the case which we have found in Wyoming already where the turbines are placed only on private land and the federal action is to grant access to the private land for roads or transmission lines, then those are not Connected Actions and we would only analyze the effect of the access roads.

Because there's alternate access to the private land that doesn't require federal action.

>> R. Hardt: If I understand the scenario correctly, I think I'd argue that the turbines on the private land would not contribute to the significance of the BLM decision about the turbines on the BLM administered lands because we wouldn't have the ability to prevent those turbines on private land from being built.

>> W. George: I'd agree with that.

>> R. Hardt: We'd clearly have to address the building of the turbines on BLM land in our cumulative effects analysis.

>> C. Humphrey: We're going to move on and walk through the Gateway West project.

We will have time after Walt goes through his Gateway West project for more questions.

So get your thoughts together because we'll probably have another 15 minutes or something like that.

So I want to thank everybody for faxing and pushing to talk and presenting us with your scenarios.

Now, Walt, you're walking on the Gateway West project and we sent most of you a short overview of it.

I missed out on about 25 people I forgot to attach the three‑page preview, but why don't you describe for us the project and tell us a little bit about what the connected actions were and how they fit into the format we've just been talking about.

>> W. George: The Gateway West project is an 11‑‑mile long 500kv transmission line jointly proposed by Rocky Mountain and high hoe power companies.

It stretches from central Wyoming to 20 miles southwest of Boise, Idaho.

And about half of the line is located on public land.

Now, there are five aspects of the project that might be considered or classified as Connected Actions.

First, there are 11 transmission line segments in the entire length.

Second, there are ancillary facilities associated with the towers such as access roads and communication systems.

There are nine substations in between the segments.

And there are generation sources that the transmission would carry.

And finally there's growth.

Where the electricity is delivered by the transmission line.

>> C. Humphrey: That's a lot of components.

So tell us which ones are Connected Actions that you would need to analyze in one EIS.

>> W. George: We've determined that, first of all, the 11 transmission line segments, secondly, the ancillary facilities, and finally, the portions of the substations that are specifically constructed because of the Gateway West project are the Connected Actions and need to be analyzed in the EIS.

Now, the substations present us a very complex situation.

So I'd like to go over that, and as we consider some of the specifics about the substations, I think you'll gain an insight into the reasoning process that was used to identify the components of the substations as Connected Actions.

First of all, there are nine substations involved in the project.

Three would be built only if the Gateway West project is approved.

Then there are four new substations, and they would be constructed for other projects whether or not Gateway West is built.

Of those four substations that are built for other projects, they would be expanded to accommodate Gateway West related facilities.

Finally, there are two substations that already exist, and these would be enlarged to accommodate the Gateway West facilities.

So following guidance in the NEPA Handbook, we concluded that the three substations that are built only if Gateway West were approved, and the portions of the four new substations and the two existing substations, so the expansions that are expanded due to Gateway West, are Connected Actions because they are interdependent parts of the Gateway West and would not be built if the Gateway West project were not constructed.

Now the portions of the power to substations built independent of Gateway West are not Connected Actions because they're going to be built whether Gateway West is constructed or not.

We will address those four substations as cumulative effects in the Gateway West analysis.

>> C. Humphrey: So then you're saying the other two aspects of the project are not Connected Actions?

>> W. George: That's right.

Remember, we determined that other projects that generate electricity carried by the Gateway West transmission line are not Connected Actions because there are other potential transmission lines could that carry the generation and, therefore, those generating projects are not solely dependent on Gateway West.

Finally, the fifth factor, growth, at the electricity delivery point, is also not a connected action because Gateway West is proposed to meet potential growth.

In the absence of the Gateway West project, some other transmission line would be built to meet the expected increase in electricity demand.

Certainly Gateway West will induce some growth, but the connections of that growth specifically to the Gateway West project are so tenuous that the automatic trigger test, the cannot or will not protest, and the part of the larger action test are not met.

Of course, the effects of the non‑Connected Actions are addressed as cumulative impacts in the Gateway West EIS.

>> C. Humphrey: Thanks for going through that case study, Walt.

That was kind of complicated.

>> W. George: Let me add one thing.

You're right, it is complicated.

The three‑page right wring, narrative on this, has more detail about it.

So if you received it, I would recommend that you review it again.

If you failed to receive it, it will be posted on the website.

So you can review it after the broadcast.

>> C. Humphrey: If you do want to go through what Walt just went over, we will be posting this broadcast to our Knowledge Resource Center, so you can listen to him describe it again.

>> W. George: Again and again and again.

>> C. Humphrey: I think indict help to illustrate what connected ‑‑ I think it did help to illustrate what Connected Actions are and not.

Now that Walt has talked through his case study, we have a little more time for you to interact with our panel.

So it's the same thing like before.

You can call us, send us a fax, e‑mail us, use push‑to‑talk.

The numbers and the addresses are on your screen right now.

I'm intrigued that we're not getting as many push‑to‑talk on this broadcast, and I'm wondering if it's because of the equipment or because people are a little reticent to use it or what ‑‑ but we do like the written ones also.

It gives us a chance to look at them.

So any scenarios you have out there?

>> Caller: This is Karen in the Tucson Field Office.

>> C. Humphrey: Hi, Karen.

>> Caller: Hi, Cathy.

We have a question down here about a project.

There's a large open‑pit copper mine that's being proposed on Forest Service and private land and as part of that project they're requesting a right‑of‑way across a small parcel of BLM for an access road.

We're wondering about the connectedness of the different actions and also whether that varies depending on if we're cooperating agency status or not.

>> C. Humphrey: Who wants to take that one?

>> W. George I understand your scenario ‑‑ I don't want to take all of these, but I think one of the things I would like to say, if the mine is on Forest Service land, it sounds like the Forest Service is going to have some sort of action, and that certainly would be the dominant action.

So I would assume that they might be the lead agency and they could address the BLM access road in their NEPA document, and again whether it's a connected action or not is going to depend on, are there any other access routes that are possible to the mine site that do or do not involve the use of public land.

Add anything to that?

>> R. Hardt: I would just like to say, definitively, I don't think that cooperating agency status affects this determination of whether or not an action is necessary or not.

I don't think it alters that determination.

In this specific instance, are there other possible access routes other than across BLM administered land?

>> Caller: We believe there are.

>> R. Hardt: Then I would say, then, it's not a connected action because it would ‑‑ it could happen regardless of whether or not BLM grants them a right‑of‑way or not.

>> W. George: Just to clarify, simply because it's not a connected action doesn't mean that it isn't addressed.

You still have to address it.

>> R. Hardt: If we're going to grant them a right‑of‑way, we would need to look at the cumulative effect of the mine together with the right‑of‑way grant, but the important difference is we wouldn't need to analyze all the direct and indirect effects of the mine.

Only those effects that have a cumulative effect with the right‑of‑way grant, which is likely to be a very limited set of impacts.

>> C. Humphrey: Does that help, Karen?

>> Caller: It sure does.

Thank you very much.

>> C. Humphrey: We have a phone call.

>> Caller: Hello?

>> C. Humphrey: Hello.

>> Caller: Hi, Cathy, this is Matt from Boise.

>> C. Humphrey: How is going?

>> Caller: Good.

How are you?

>> C. Humphrey: Great.

>> Caller: I'm going to give you a multiple scenario maybe.

We have either a development or ‑‑ we'll say a power substation that is considered a connected action, and the question is: who is responsible for doing clearances for things like cultural or sensitive plant species on the private lands associated with the action?

And if there were something like an endangered species, who would be responsible for doing consultation with Fish & Wildlife Service and what rules would apply between private versus public lands?

>> C. Humphrey: Good question, Matt.

Thanks for that one.

Who wants to take that?

>> W. George: I think I was primed to do that.

Thank you for bringing the question up.

We want to make a point to try to keep separate requirements of other laws, like the Endangered Species Act.

So questions such as interdependent, interrelated and the but‑for provisions of the Endangered Species Act, requirements for culture surveys under the Historic Preservation Act, those are requirements under those pieces of legislation, and Connected Actions is a NEPA requirement.

So while we tend to do all those things together, it's important at times to think and remember that they are separate.

So I'm not sure that I caught all the specifics of your scenario to know ‑‑ to answer the specific question as ‑‑ which was who's responsible for Endangered Species Act compliance, but, again, if there's a federal nexus, then the federal agency at that nexus would be the one that would be responsible for meeting all of the provisions of the Endangered Species Act.

If the substation or power station was entirely on private land and there was no federal nexus, then there would be no requirement for BLM or another land managing agency, federal land managing agency, to meet section 7 requirements of the Endangered Species Act, but the applicant would still have section 10 requirements.

I mean, they're still bound by the law regardless of where their action occurs.

>> C. Humphrey: What about clearances?

He talked about clearances for cultural on private land.

Who is responsible for that?

>> W. George: You would ask that, wouldn't you?

That's complicated, too.

Again, under the Historic Preservation Act, and I'm not the expert, so if there's some cultural specialists out there, please correct me if I say something inaccurate, but it really depends on the extent of the action, where it begins, writ ends, if that's on or off public land, the extent of federal land affected, but the ‑‑ in the end, if there is ‑‑ if the federal land is a significant proportion of the proposal and I'm talking here specifically about linear facilities, then the requirements to collect information about cultural resources and determine the potential effects to properties eligible or not eligible for the National Register applies to all of the lands, not just the public lands.

>> C. Humphrey: Okay.

Does that answer all your ‑‑ the aspects of your question, Matt?

>> Caller: I think so.

I guess part of the scenario that might not have been covered was if we are having a significant portion of the action, the connected action, occurs on private land and cannot occur without us doing our right‑of‑way road access to it, would the BLM be the ones doing the clearances on private land or would the applicant be the one?

>> R. Hardt: I'd like to argue that we should duck that question entirely because we can only address the NEPA aspects of it.

The fact that we may want to address these clearances in our ‑‑ document that we've done these clearances in our NEPA documentation doesn't make them a NEPA requirement and I think we feel we're only qualified here to answer questions about the NEPA compliance.

>> Caller: Well, if ‑‑ I was going to say, how can we do the analysis if there are cultural resources throughout, and that's an issue of concern, can we analyze something we don't know anything about?

>> R. Hardt: Well, first of all, our analysis needs to be based on quality information.

It doesn't require that we gain information we don't have available.

However, I would say that for NEPA analysis it doesn't matter what the source of the information is.

So from a NEPA perspective, whether we do the clearance or the private party does the clearance doesn't really change anything in terms of gathering that information.

>> W. George: I'd add that the process you should probably follow is get with cultural and the ‑‑ with the wildlife, the endangered species specialist, consult with the SHPO, consult with the Fish & Wildlife Service and reach a conclusion under the regulations for those laws as to what type of inventory and who would be responsible for doing that would be done and then the information that comes from that inventory work should be hope ‑‑ hopefully will be sufficient for our NEPA analysis.

>> Caller: Thank you.

>> C. Humphrey: Thanks, Matt.

We have a couple faxes in.

We got a few good questions from Wenatchee, and this person, I hope I'm not putting you on the spot, but I think it's probably ‑‑ how a lot of people are feeling.

While I'm beginning to understand when ‑‑ when something is a connected action, I need more info on how to go about analyzing.

So the first question is: why can't Connected Actions be analyzed under cumulative effects?

Can Connected Actions be effectively ‑‑ or ‑‑ Connected Actions be effectively analyzed under cumulative effects?

Do you want to take that one?

>> R. Hardt: Let me start with that one.

No, they can't be effectively analyzed just under cumulative effects.

Let me give you a scenario.

Let's say we're ‑‑ our decision is whether or not to grant a right‑of‑way for developing, let's say, that asphalt processing plant.

They're going to build an asphalt processing plant on their land and they want a right‑of‑way across us.

If that's a connected action, we need to analyze all the direct and indirect and cumulative effects of that asphalt processing plant.

That's going to involve air quality impacts.

That's going to involve some hazardous materials.

That's going to involve impacts to human health and safety perhaps.

None of which the right‑of‑way is going to do.

So if it's a connected action, we need to analyze all those things the asphalt processing plant is going to do all by itself.

If it's not a connected action, then we only need to analyze it to the extent it has cumulative effect together with that right‑of‑way.

So it results in a very different set of impacts we need to address in our analysis.

>> C. Humphrey: That's a good answer.

We have a phone call from the Wyoming state office.

So we'll take the phone call now and then we'll address these other questions from Wenatchee which I an, are you there?

>> Caller: This is Chris Carlton calling in from the Wyoming state office and I had a scenario, and I kind of wanted to see what the consensus was for the Connected Actions in it.

>> C. Humphrey: Okay.

>> Caller: We have a company called muddy waters who is proposing a Bentonite mine on BLM land, and that's ‑‑ well, they have a lease for it.

They also propose on an adjacent parcel, which is private land split estate to which they hold the lease.

They're proposing a sage grouse hunting reserve for recreational purposes.

They're requesting an access road across the BLM land, which will be a dual‑purpose road, recreational access to the hunting preserve as well as direct access for exploration of their mineral lease on the split estate.

To do that, there are alternate routes for the private recreational purposes but there are not alternate routes for the development and exploration because the other roads couldn't accommodate the equipment.

The final part of this is, to do this would require an amendment to the RMP to allow the sage grouse hunting preserve.

The question would be: what in there are the connected actions?

>> C. Humphrey: That was a great scenario.

You laid it out very well.

I hope our panel is ready to answer that.

>> R. Hardt: I need to ask a clarifying question first.

Did I understand that the hunting reserve would be on private land, not on BLM administered land?

>> Caller: I should probably expand the scenario, then, and say it would be ‑‑ it would cover both.

>> R. Hardt: Okay.

That explains why you ‑‑ okay.

>> W. George: And the action is the access road ‑‑ the mine already exists.

The Bentonite has been leased.

Is that right?

So the actions is the access road?

>> Caller: Correct, the access road and the application for the exploration.

>> R. Hardt: And there has to be something you have to change in your allocation to allow for the hunting reserve, right?

>> Caller: Correct, use of BLM land for a sage grouse hunting reserve would be considered incompatible with the current RMP.

>> W. George: And I'm assuming that the mine is already in place, so there's mining activity going on?

Or would this be a new mine development?

>> Caller: There is current mining on the existing BLM portion.

>> W. George: I guess the first thing is we have to start peeling away some of the layers here.

An existing mine would be part of the affected environment, part of the cumulative effect, so it's already existing.

It's not a connected action that would need to be analyzed in the right‑of‑way.

If there was maybe an expansion of the mining activity.

>> M. Meier: Or additional exploration.

>> W. George: Then that's a candidate for connected action.

>> R. Hardt: He so it's a connected action together with the ‑‑ together with the right‑of‑way on ‑‑ for the road.

>> W. George: Right ‑‑

>> R. Hardt: They need the road to be able to do the exploration.

>> W. George: Right, and I heard in the scenario that there was no other technically feasible access for mining because of design road constraints.

>> M. Meier: But it wouldn't really mat for there's two BLM authorizations anyway.

>> R. Hardt: right, these are two BLM actions ‑‑

>> W. George: For the hunting, since there are other access options, that wouldn't be a connected action because there are feasible routes ‑‑ other feasible routes into the hunting area.

>> R. Hardt: Right.

However, again, we're talking about a BLM action here and what that they're proposing to do is amend their land use allocations to allow for this as a valid use.

>> W. George: Okay.

So it's a right‑of‑way grant and a plan amendment.

>> R. Hardt: Yes.

>> W. George: So does it become a connected action because of the plan amendment?

>> R. Hardt: No.

That shouldn't alter it.

Clearly, we've got similar actions here in that they have similar geography and timing.

So already we're already saying, well, gee, we should at least think about analyzing them together if they make the NEPA better.

Certainly with part of these we're already up to cumulative actions because several of these things will have a cumulative effect together.

The building the road will probably reduce sage grouse habitat, hunting sage grouse perhaps affects them, expanding the mine would alter sage grouse habitat.

So cumulative action.

But are they connected?

Certainly the road and the exploration we have established are connected.

So they at least we recommend they should be analyzed together.

But is the road and the RMP amendment to allow hunting a connected action I'd argue no because they have other valid access.

Other reasonable access.

The fact that they are intend to do use the same access for convenience doesn't alter that there are other reasonable ways to access that.

So that you'd look at your ‑‑ if you were to put this whole thing together, and you are to look at what's my no action alternative, what's going to happen under the no action alternative, well, they wouldn't be able to do their exploration if we deny the right‑of‑way request.

But they would be able to do the hunting preserve.

We would be able to amend our RMP to change the allocation to allow them to have a hunting reserve.

If we didn't approve the right‑of‑way, they could come in a different way.

I would say that's not a connected action.

None of that changes the fact you would probably have to you dress them all in the cumulative effects action and you probably should address them all in the NEPA analysis because it would make for better NEPA analysis in ‑‑

>> C. Humphrey: Does that help you out, Chris?

>> Caller: It does.

Thank you.

>> C. Humphrey: We have time ‑‑ we have a couple more faxes.

We're going to answer one more question on the Wenatchee and then we've got a pretty detailed scenario from Winnemucca, and I think we'll have to answer that one off line.

We'll take this one and then see how we're doing on time.

With the connected action on non‑federal lands how much analysis needs to be done?

Same level and depth as action on BLM or more general?

>> R. Hardt: Could you read that one again?

>> C. Humphrey: You've got Connected Actions on non‑federal lands.

How much analysis needs to be done for the ‑‑ that connected action, the non‑federal connected action, the same level and depth as the BLM action or can it be more general?

>> M. Meier: Well, basically when you're going to analyze a non‑federal action as a connected action, as Richard said, you would have to analyze the direct, the indirect and the cumulative effects.

So I wouldn't necessarily say that it would be more general or detailed.

You'd just have to cover all your bases in terms of all those associated effects with the action.

>> R. Hardt: Yeah, if that non‑federal action is one in which it can't be prevented ‑‑ it can be prevented by BLM decision making, and that those effects of that non‑federal action can be prevented by BLM decision making, then in essence you have to treat them as indirect effects of the BLM action and, therefore, you need to analyze them just the same way you would any other effects of the BLM action.

>> C. Humphrey: So the same level of detail?

>> R. Hardt: Yes.

>> C. Humphrey: Okay.

So there's not going to be much joy about that one.

>> R. Hardt: No.

But this should be a very narrow test.

Most of the time there are other ways the non‑private ‑‑ the non‑federal actor could accomplish their project, even if we think they wouldn't like them, if ‑‑ even if we think they might decide not to do it but they could do it, and that's the key thing.

We have a lot of scenarios brought to us about access for timber sales.

Timber sale on private needing a right‑of‑way across BLM lands.

Very common thing that occurs.

Several of the questions said, but how do we deal with helicopter logging?

Because that is usually a possible access.

It is.

Often helicopter logging ‑‑ even most the time helicopter logging is another reasonable way to access that timber.

And, therefore, their timber harvest is not a connected action that we need to analyze in analyzing the effects of the right‑of‑way grant.

>> M. Meier: I think the key to that one is generally accepted practices.

Where we took it a step further is, let's discuss sand and gravel operations and access road to that.

It's not general practice to helicopter out the sand and gravel from the pit.

So that would not ‑‑

>> R. Hardt: Technically you could do it but it's not done as practice in the industry.

No one transports sand that way.

However, helicopter logging does occur.

But we don't want to try to get into saying, well, helicopter logging would be more expensive, and, gee, they might not make a profit, so they might not to harvest.

That's not our job to speculate.

It is a reasonable access based on current industry practice.

Therefore, that harvest could occur even if we deny the right waive grant.

>> C. Humphrey: I think what we're going to do now, we have about eight minutes until the close of our program and we have a few more things to go through, and unless the Director tells me we can't do this, we've got possibly up to half an hour satellite time after 11:30 mountain time, so we might do is just go through the rest of the program and then if we have time we'll just keep answering questions until they kick us off the air.

Okay.

She said that's fine in my ear.

So what we're going to do now is we're going to take a few minutes to hear our panelists' final thoughts and we'll start with you.

Walt?

>> W. George: Well, we've seen from some your examples, you know, in a broad holistic sense everything is connected.

Roads and transmission lines and pipelines are connected to one another.

River systems are connected to global water cycles.

And those cycles to plants and animals that depend upon climate and precipitation.

But to have manageability and clarity on BLM actions we need to set limits for our environmental analysis.

NEPA doesn't require our analysis go out to remote and infinitesimal parts of our consideration.

So when you're doing your NEPA analysis and thinking about Connected Actions, consider cause and effect, the order in which the actions happen and whether other regulatory or environmental analyses are required.

And above all, as I said before, clearly present your rationale for treating actions as connected in your environmental documents.

>> C. Humphrey: Excellent advice.

Thank you, Walt.

How about Mel, final thoughts?

>> M. Meier: Well, merely determining whether actions are closely connected is really just the first step in the process.

From there you need to decide whether or not the actions are required to be analyzed in the same NEPA document.

And maybe beneficial to go ahead and analyze them in one document even if you don't have to.

If you do determine that they don't have to be analyzed in the same NEPA document, you're probably still going to have to analyze them as cumulative effects.

>> C. Humphrey: Excellent.

Richard?

>> R. Hardt: Admittedly, Connected Actions are very difficult.

It's always going to be complicated.

But the thing to remember always is, it's NEPA.

What you always need to think about with NEPA, though, is this going to be providing a better basis for decision making?

That's the thing we should always keep in mind as we're going through these difficult decisions we have to make.

>> C. Humphrey: I would like to thank the panel for their time and I really appreciate the audience's time and your feedback to us and, again, I hope you can stick around for a little bit.

I hope we shed some light on how to effectively deal with Kecked actions.

Now I have to give you some commercials, some NTC commercials.

Particular stick around.

They are very important.

Don't forget to complete your metrics that matter evaluation.

You'll get it by e‑mail tomorrow, those of you that registered for the broadcast, which over 200 of you did.

Our next NEPA Handbook discussion topic is scheduled for March 19th, 2009.

As I mentioned before, we' planning to do these more frequently.

Some of the topics we've talked about addressing in the future planning NEPA forums are purpose and need, public involvement, responding to comments and decisions.

So we haven't decided what we're going to talk about March 19th.

If you have a desire for one of those topics or something else in the NEPA Handbook, let me know and we'll certainly put it on the list.

Also, if there's a guest that you would like us to have, I would like to know that, too.

So in our effort to decrease our carbon footprint, we're not going to be mailing out DVDs of this program.

For the NEPA Handbook I probably mailed out 40 or 50, and what we're doing instead is we will be posting it to our Knowledge Resource Center in the next couple weeks so you can access it 'your computer and you can watch our panel members time and time again.

The URL is on your screen and direct shuns.

It's kind of hard to find.

Go to that URL and then program areas and then NEPA and NEPA general and then videos.

There's a cup other things we're working on in planning and NEPA.

Next year ‑‑ this year I guess it is, in FY09, we will be revising the NEPA analysis EA focus and the Planning Nuts & Bolts contracts.

So those courses won't be delivered as they have been in the past.

Both will probably consist of an online component that's a prerequisite followed by a shorter classroom course

And then possibly some follow‑up conference calls or WebEx meetings.

So let me know if you have thoughts on how to make that more effective.

We're working on an intraBLM Land Use Planning ‑‑ intro to Land Use planning.

We just developed a new course called Land Use Planning for priority species and vegetation.

That project, we just delivered it to Grand Junction a couple weeks ago.

So you can ask them for their feedback on it.

That one did have the online component and then the face‑to‑face component and then we'll follow up with some coaching.

So we're developing an economic concepts and methods course.

We've got an economic impacts talking about FEAST and IMPLAN course coming up in January on WebEx.

You can register for that online if you would like on DOI Learn.

We will be taking a broadcast that we did in 2004 called working effectively in I.D. teams and we'll be posting that to the Knowledge Resource Center and possibly making a course out every it in DOI Learn.

We've also got a course coming out pretty soon, an online course, kind of excited about this one, it's called NEPA, analyzing impacts.

It's an introductory online course in that it helps you plan your analysis, document your methodology and assumptions and write a better impact analysis.

And the great thing, there's a bonus lesson on determining significance.

So we're thinking about you.

We have another online course being developed.

It's on alternative dispute resolution for natural resources issues.

Income, there's a planning ‑‑ of course, there's a planning conference coming up March 2 through 6 in Portland, Oregon.

We have training planned for March 2‑6.

We will require you to register for this conference in DOI Learn, and we want you to register for each of the classes that you would like to take on Monday or Friday, but you do have to register for each conference session you would like to take.

There is a website, a hidden website, for this conference.

You go to just the BLM, WWW.blm.gov, go to programs, planning and a box on the right and click on planning conference and that will be updated as we get more information.

So I want to thank everybody for your participation, and what we'll do, it's 11:29, we'll just take some time and answer more of the fax questions that you got, and if you want to call us or push to talk, we'll answer your questions until they cut us off the air.

How is that?

One of those faxes do you want to address next?

We have this one, that extensive one and the middle question of Winnemucca.

>> R. Hardt: Let me try this one first.

This one is ‑‑ this one is from Winnemucca.

It's about a geothermal development.

And need for transmission lines.

This company submitted right‑of‑way application for a 20‑mile transmission line to connect unexplored, undeveloped geothermal resources.

They do have the geothermal leases.

The applicant contends they need the right‑of‑way in place before they start exploration.

Hopefully this leads to development.

No applications had been submitted for exploration.

Since the transmission line is totally dependent on the development of the geothermal resources, should the BLM analyze the right‑of‑way application ‑‑ this is cut off ‑‑ as a stand‑alone action ‑‑ I think I got that right.

Hopefully I got that right.

I would argue that, yes, because that's the only request BLM has in front of it.

That's the only thing ‑‑ decision for BLM that is ripe for decision.

No application has been submitted for exploration.

Now, if BLM grants them a right‑of‑way for their transmission line, they will later presumably, if all goes well for them, they will come back with request for actions related to exploration.

At that time we would need to analyze granting them their requests on that.

We would need to look at the cumulative effect of that together with the past action of us granting them a right‑of‑way for a transmission line.

And ‑‑ but now it seems that there's only one decision for BLM that is ripe.

We couldn't speculate beyond that.

We could look at what's reasonably foreseeable in our cumulative effects analysis, but it sounds like there's not even an active proposal for exploration based on the way I read this.

That gets a little bit ‑‑ I think there's a little judgment here to exercise in the cumulative effects analysis for the right‑of‑way application in terms of deciding what's reasonably foreseeable related to exploration and development in terms of we usually talk about reasonable/foreseeable as an actual proposal or something approved or something that's got funding, something where there's some commitment, but we can also look at reasonably foreseeable in what terms of what is reasonably foreseeable based on current trends.

And if we can address it that way, then it may be appropriate to look at exploration of eventual development in the cumulative effects analysis but I don't see there there's any connected action.

>> C. Humphrey: Anybody have anything to add to that?

Mel, do you want to take the ‑‑ this second one?

>> M. Meier: Yes.

The question reads, I'm hearing that it is the decision of the authorized officer on whether or not the connected action is analyzed.

Do we not always have to analyze connected action specifically in a NEPA document?

And I'll kind of go back through our test.

If you have two BLM actions, for instance, a timber sale and right‑of‑way action both on BLM administered lands, we certainly recommend that you analyze those together in the same NEPA document.

However, that's not a hard and fast rule.

There's always going to be exceptions and, yes, ultimately it's up to the decision maker to determine how to handle that.

When you have a Bureau of Land Management action and another federal action, again, you may have closely Connected Actions, but it's at the discretion of the authorized officer on whether or not to do those in the same NEPA document.

So if you decide that you don't want to do them in the same NEPA document, you need to explain the situation and why you decided not to do it in that manner.

Now, for the BLM action and ‑‑ in a non‑federal connected action, again, usually you probably won't, but there are some limited situations we could ultimately prevent the project by denying authorization.

So in those is where you would, but, yes, I guess to answer your question, ultimately at the end of the day depending on the circumstances, it's going to be up to the authorized officer to determine how to handle it.

>> R. Hardt: There's an important difference between the first two categories and the third.

In the first two where we're talking about BLM connected action or other federal connected action, NEPA is going to be done on that action one way or another.

The question is do we do it if two NEPA documents or putting it together into one.

That's where the discretion lies.

Not whether it gets analyzed.

In the third case, it's different because the non‑federal action, if we're not analyzing it, it doesn't get analyzed, because the non‑federal actor doesn't do NEPA.

But in all three of these cases, the absolute minimum is if it's connected, you have to demonstrate that you've considered it.

That doesn't mean full‑blown analysis but it goes back to the things we mentioned from the handbook about what it means to have considered it.

So you will still need to discuss it in your analysis in any case.

>> C. Humphrey: We have one final fax before we end.

>> W. George: Okay.

This is from the Pinedale Field Office and it's a short question.

A state body approved and energy producing facility on state lands.

The federal agency ‑‑ the federal agency, I'm assuming it's BLM, has applications for pipelines, roads and power lines.

Can the federal agency deny the essential right‑of‑ways?

Now, I think there's actually two parts to this question, or at least one I would like to emphasize.

Remember ‑‑ or note that we've referred to non‑federal actions, not actions on private lands or state lands.

So when you're thinking about Connected Actions, there's no distinction between private or state actions on those lands.

Now, to the question, can the federal agency deny the essential rights‑of‑ways, this is the pipelines, roads and transmission lines, again, referring back to what we've said a couple of times this morning, if there is no other way for the access to the state lands to be acquired, then what happened on the state lands is a connected action.

In this scenario it sounds like the state agency has already taken an action.

So, really, the question of whether it's a connected action or not is moot.

But if they were occurring concurrently, then BLM would, in effect v to analyze the Connected Actions' effect as Richard and Mel have pointed out, of the facility on state lands.

Again, if there were other reasonable access that could be acquired without crossing public lands, then it's not a connected action, and you don't have to analyze the connected nature of that facility.

It would be considered as a cumulative effect to the right‑of‑way again, but not a connected action.

>> C. Humphrey: Anybody have anything to add?

All right, that's about all the time we have.

I want to thank our panel for answering all the questions and thank our audience for interacting with us so much and providing with us great scenarios.

So, so long from Phoenix, and we'll see you in March.

