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Memorandum

To Secretary

From: Solicitor

Subject: Guidanceon theApplicability ofthe EndangeredSpeciesAct’s
ConsultationRequirementsto ProposedActions Involving theEmissionof
GreenhouseGases

On May 14, 2008,theU.S. GeologicalSurveyUSGSissueda memorandumentitled
"The Challengesof Linking CarbonEmissions,AtmosphericGreenhouseGas[GHG]
Concentrations,GlobalWarming, andConsequentialImpacts." Basedon a reviewof
‘The bestscientific andcommercialdataavailable,"which is a requirementofthe
EndangeredSpeciesAct ESA,’ thememorandumreachedthe following coiclusion:

It is currentlybeyondthe scopeofexistingscienceto identify a specificsourceof
CO2 emissionsanddesignateit as thecauseof specificclimate impactsatan exact
location.

In response,theU.S. Fishand Wildlife ServiceFWSor Serviceissuedguidancelaying
out an analyticalframeworkwithin which theServicewould be ableto assistFederal
actionagenciesincludingthe Serviceitself whenintra-Serviceconsultationis
appropriatein achievingproceduralandsubstantivecompliancewith theAct. In that
memorandum,theFWSDirectorstated:

GHG that areprojectedto be emitted from a facility would not, in andof
themselves,triggersection7 consultationfor aparticularactionunlessit is
establishedthat theemissionsfrom theproposedactioncausean indirect effect to
listed speciesorcritical habitat. To constitutean indirecteffbct, the impactto the
speciesmustbe later in time,mustbe causedby theproposedaction, andmustbe
reasonablycertainto occur.2

‘EndangeredSpeciesAct of 1973 § 7aX2,16 U.S.C. § I536a2.

2 Memorandum from H. D. Hall, Director, iS. FishandWildlife Service,on "Expectationsfor
Consultations onActions thatWould Emit GreenhouseGases" to RegionalDirectors. May 14, 2008.
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Basedon theabovestatementby USGS,I concurwith theguidanceprovidedby theFWS
andconclude,for thereasonsexplainedbelow, that wheretheeffectsat issueresultfrom
climatechangepotentiallyinducedby GHGs, a proposedactionthatwill involve the
emissionof GHG cannotpassthe "may affect" test,andis not subjectto consultation
undertheESAandits implementingregulations.3

I. The "May Affect" Test

Section7a2 oftheESA requiresFederalagenciesto ensure,in consultationwith either
the Secretaryofthe Interior or theSecretaryof Commerceandbasedon "the best
scientificandcommercialdataavailable," that theirproposedactionswill not be "likely
to jeopardizethecontinuedexistenceof any [listed] speciesor result in thedestructionor
adversemodificationofthecritical habitatof suchspecies."However,not all proposed
actionsofFederalagenciesaresubjectto theconsultationrequirement.The section7
regulationsstatethat consultationis requiredonly whena Federalagencydeterminesthat
its proposedaction"may affect listed speciesorcritical habitat." 50 C.F.R. § 402.14a.

The regulationsdo not establishany criteriafor determiningwhenthe"may affect" test is
satisfied. TheFinal ESA Section7 Handbookdescribes"may affect" as:

Theappropriateconclusionwhena proposedactionmayposeanyeffectson listed
speciesordesignatedcritical habitat.4

Basedin parton this guidance,it is generallyunderstoodthat aproposedactionpasses
the"may affect" testwhenan agencydetenninesthereis somelikelihood theproposed
actionwill havean effect on listed speciesordesignatedcritical habitat. Effectsof a
proposedactionon listed speciesor critical habitatthatare"beneficial, discountableor
insignificant," arestill consideredto be effectsoftheaction. Final ESA Section 7
Handbook,pagexv.

In determiningwhetheraproposedaction"may affect" a listed species,or, conversely,
whethertherewill be "no effect,"a Federalagencymustgo througha multi-stepprocess.
First, theagencymustdeterminewhat activitiesareencompassedby its proposedaction.
Second,it mustdetermine,in at leasta preliminaryway,what theeffectsof those
activitiesarelikely to be on theenvironment. Third, the agencymustdeterminewhether
thoseeffectswill "poseany effects"on a listed speciesor critical habitat-i.e.,whether
thereare listed speciesor critical habitatwithin thereachofthoseeffects.

The proposedactionmay,of course,involve activities other thantheemissionof GHG that could have
effectsthat would triggerthe consultationrequirements.Such othereffects arenot the focusof this
memorandum.

SpeciesConsultation Handbook, Glossaryof Termsusedin Section7 Consultation,at xvi,
issuedby U.S. Fishand Wildlife ServiceandtheNationalMarine FisheriesService,March 1998. Final
ESA Section7 Handbook.
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A. Activities Encompassedby theProposedAction

In determiningwhat activitiesareencompassedby aproposedaction, agenciesare
subjectto thedefinitionof "action" foundin the regulations.The regulationsdefinean
"action" as"all activitiesor programsof anykind ... carriedout, in wholeor in part,by
Federalagencies,"and"all activitiesor programsof anykind authorized[or funded
in wholeor in part by Federal.agencies."50 C.F.R. § 402.02. Activities "authorizedor
funded"by Federalagencieswill typically be carriedout by personsor organizations
otherthanthe agencyitself.

B. "Effectsof theAction"

In determiningwhattheeffectsof a proposedactionarelikely to be, agenciesaresubject
to thedefinition of"effectsof theaction" foundin theregulations. Ourregulations
define"effectsoftheaction" asfollows:

Effectsoftheactionsrefers to thedirect and indirect effectsof an actionon the
speciesor critical habitat,togetherwith theeffectsof otheractivities that are
interrelatedor interdependentwith that action,that will be addedto the
environmentalbaseline. Theenvironmentalbaselineincludesthepastandpresent
impactsof all Federal,State,orprivateactionsandotherhumanactivities in the
actionarea,theanticipatedimpactsof all proposedFederalprojectsin the action
areathat havealreadyundergoneformal or earlysection7 consultation,andthe
impact of Stateorprivateactionswhicharecontemporaneouswith the
consultationin process.Indirect effectsarethosethatarecausedby theproposed
actionandare laterin time, but still arereasonablycertainto occur. Interrelated
actionsarethosethat arepartof a largeractionanddependon thelargeractionfor
theirjustification. Interdependentactionsarethosethat haveno independent
utility apartfrom the actionunderconsideration.50 C.F.R. § 402.02

Therearethustwo typesof effectsthatneedto be identified andevaluatedto determineif
aproposedactionwill "poseany effects"to a listed speciesor critical habitat: directand
indirect.5

1. ‘Direct Effects"

While "direct effects"arenotdefinedin the regulations,theyarecommonlyunderstood
to bethe immediateeffectson a listed speciesor critical habitat thatwill resultfrom the
carryingout by theFederalagencyoftheproposedactionitselfor from the carryingout
by third partiesoftheactivitiesauthorizedor fundedby theFederalagency. In other
words, if theagencydoeswhatit is proposingto do, the "direct effects"aretheeffects
that arethe immediateandnaturalconsequencesof thetaking of theproposedaction.
TheFinal ESA Section7 Handbookstates:

This analysiswould include the evaluationof direct andindirecteffectsof interrelatedand interdependent
actions.
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Direct effect: thedirect or immediateeffectsoftheprojecton thespeciesor its
habitat,e.g.,driving an off roadvehiclethroughthenestinghabitatof piping
plovermaydestroyits groundnest;building a housingunit maydestroythe
habitatofan endangeredmouse.Final ESA Section7 Handbookat 4-25.

2. "Indirect Effects"

"Indirecteffects"aredefinedin the regulationsas"thosethat arecausedby theproposed
actionandare later in time,butstill arereasonablycertainto occur." 50 C.F.R. § 402.02.
Indirect effectsmayinvolve thesubsequentactionsofothersparties,butmustultimately
be causedby theproposedagencyaction. Like "direct effects;’ theymustbe "causedby"
theproposedaction,butbecausetheyareeffectsthat are"later in time," theyarenot
necessarilyinevitable.Thus,beforeconcludingthatan anticipatedeffect is an "indirect
effect," the agencymust determine.not justwhetherit is "causedby" theproposedaction,
but alsowhetherit is "reasonablycertainto occur."

C. "Action Area"

Oncethedirect and indirect effectsfrom theproposedactionhavebeendetermined,the
agencymustnextdeterminewhethera listed speciesor its critical habitatmaybe affected
by thoseeffects. To do that, theagencymustdeterminethe"action area"ofits proposed
action. Any listed speciesor critical habitatnot presentin the "action area"will, by
definition, not be affectedby theproposedaction. See,e.g., 50 C.F.R. § 402.12cand
d.

"Action area"is definedin the regulationsasall "areasto be affecteddirectlyor
indirectly by theFederalaction andnotmerelythe immediateareainvolved in the
action." 50 C.F.R. § 402.02.

D. "CumulativeEffects"

It is importantto notethat"cumulativeeffects,"asdefinedin theregulations,arenot
consideredat the "may affect" stageastheyarenot "effectsofthe action" becausethey
arenot "causedby" theproposedaction. "Cumulativeeffectsarethoseeffectsoffuture
Stateor privateactivities,not involving any Federal activities, that arereasonablycertain
to occurwithin the actionareaoftheFederalaction." 50 C.F.R. § 402.02 [emphasis
added].In otherwords,theyareeffectsthatwould be "reasonablycertainto occur"even
if theproposedactionwasnot taken.

Undertheregulations,"cumulativeeffects"aretakeninto accountat theformal
consultationstage,which, in turn, is triggeredasaresultof an agency’sthreshold
determinationthat the directand/orindirect effectsof its proposedactionmayhavean
effect on listed speciesor critical habitat. 50 C.F.R. § 402.14candg4. Thus, if the
direct and/orindirecteffectsof a proposedactionwill themselveshaveno effectson a
listed speciesor critical habitat,theeffectsof otherunrelatedactionsin theactionarea-
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i.e., the cumulativeeffects-areof no relevancein determiningwhethera proposed
action"may affect listed speciesor critical habitat."

II. The "May Affect" TestandGHGEmissions

As theprimaryadministratoroftheCleanAir Act, theEnvironmentalProtectionAgency
EPA hasdevelopedconsiderableexpertisein currentglobal climatechangeresearch
andhassubstantialexpertisein using theavailablemodelsto analyzethe fateofGilt
emissions.Beforeapplying the legal frameworkdiscussedaboveto aproposedaction
thatwill involve theemissionofOHOs,we note asbackgroundthe following statement
that wasrecentlymadeby theEPA:

To date,researchon how emissionsof CO2 andotherGHGsinfluenceglobal
climate changeandassociatedeffectshasfocusedon theoverall impactof
emissionsfrom aggregateregionalorglobal sources.This is primarilybecause
GHG emissionsfrom singlesourcesaresmall relativeto aggregateemissions,and
GHGs,onceemitted from a given source,becomewell mixedin theglobal
atmosphereandhavea long atmosphericlifetime. Theclimatechangeresearch
communityhasnot yet developedtools specificallyintendedfor evaluatingor
quantifyingend-pointimpactsattributableto theemissionsofGHGsfrom a single
source,andwe arenot awareof anyscientific literatureto draw from regarding
the climateeffectsofindividual, facility-level GHG emissions.6

A. Directeffects

For climatechangeto be considereda "direct effect" ofa proposedactioninvolving the
emissionof GHGs, it would haveto be animmediateeffect thatwill result from that
emission.As notedabove,at the "may affect" stage,thedirect effectsoftheproposed
actionare consideredand definethe actionareaalongwith the indirecteffects. While the
emissionof QHGsfrom a singlesourcemayultimatelyconstitutean extremelysmall
constituentof theaggregateglobal concentrationofGHGs,suchan emissionby itself
doesnot havea direct or immediateclimatechangeeffect. Thatbeingthecase,it is
properto conclude,for purposesof the "may affect" test,that therewill be no "direct
effect" in the form ofclimate changefrom suchemissions.

B. Indirect effects

Forclimatechangeto be consideredan "indirect effect" on a memberof a listed species
or its habitatfrom a proposedaction,theobservedeffect would haveto be "causedby"
theproposedaction,occurlater in tunethanthe "direct effects"of theproposedaction,

6 Letterfrom RobertJ. Meyers,PrincipalDeputyAssistantAdministrator,Office of Air and Radiation,
EPA, to H. DaleHall, Director,U.S.Fish andWildlife Service,and JamesLecky, Directorof Protected
Resources,NationalMarineFisheriesService,on "EndangeredSpeciesAct and 0110Emitting Activities"
October3, 2008MeyersLetter.
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andbe "reasonablycertainto occur."7 Whenthesethreetestsaremet, an agency
considersthe indirecteffectsof theproposedaction andusesthoseeffects,alongwith the
direct effects,to defmetheactionarea. As with "directeffects,"however,"indirect
effects"are consideredin determiningif an agencyaction "may affect a listed speciesor
critical habitat"while "cumulativeeffects,"that arenot a partoftheagencyaction are
evaluatedin the subsequentformal consultation,oncethe "mayeffect" determinationhas
beenmade. Again, the"cumulativeeffects" are effectsfrom independentactionsthat arc
"reasonablycertainto occur"within theactionareadefinedby thedirect andindirect
effects.

The statementfrom theDirectorof theUSGSquotedat theoutsetofthis memorandum
indicatesthat the requisitecausalconnectionscannotbe madebetweenthe emissionsof
GHGs from a proposedagencyactionand specific localizedclimatechangeasit impacts
listed speciesorcritical habitat. Given thenatureofthe complexand independent
processesactivein theatmosphereand theoceanactingon GHGs, thecausallink simply
cannotcurrentlybe madebetweenemissionsfrom a proposedaction and specific effects
on a listed speciesor its critical habitat. Specifically, sciencecannotsaythat a tiny
incrementalglobal temperaturerise that might be producedby anactionunder
considerationwould manifestitself in the locationof a listed speciesor its habitat.
Similarly, any observedclimatechangeeffect on a memberof a particularlisted species
or its critical habitatcannotbe attributedto theemissionsfrom anyparticularsource.
Ratherit would be theconsequenceofthecollectivegreenhousegasaccumulationfrom
natural sourcesandtheworld-wide anthropogenicallyproducedGHG emissionssinceat
leastthebeginningof the industrialrevolution.

Moreover,evenif a theoreticallink betweenemissionsandeffectsis hypothesized,a
questionarisesasto themagnitudeoftheeffect that might occur from that emissionat
the locationofthe listed species.TheEPAhasrecentlymodeledglobal climatechange
impactsfrom a model sourceemitting 20%moreGHGsthana 1500MW coal-fired
steamelectric generatingplant. It estimateda hypotheticalmaximummeanglobal
temperaturevalueincreaseresultingfrom sucha project. The resultsrangedfrom
0.00022and0.00035degreesCelsiusoccurringapproximately50 yearsafter the facility
beginsoperation.Thesevaluesprovidea wayof understandingthescaleofthe issues
involved. Not only are thesemodeledchangesextremelysmall, the downsizingofthese
resultsto interpolatelocal applicationswould be a novel anduntestedapplicationofthe
model,with evengreateruncertainlyin thepredictedoutcomes.TheEPA concludedthat

‘The regulatoryrequirementofa causalconnectionbetweentheproposedagencyactionand theultimate
effect on a listedspecieshasbeenupheldconsistentlyby thecourts. TheNinth Circuit recognizedthe need
for a causalconnectionbetweentheproposedagencyactionanda specific impactto a specific speciesor
critical habitatwhenit held that an "Agencyactioncanonly ‘jeopardize’ a species’existenceif that agency
action causessomedeteriorationin the species’pre-actioncondition." Nat’! Wild!jfe Fedn v. Nat’! Marine
Fisheries Serv.,524 F.3d 917,930 9thCir. 2008. In anearlierdecision,theNinth Circuit concludedthat
the Servicecouldnotspeculateabouteffectsor the causalconnectionbetweenthe agencyactionandthose
"effects." Arizona Cattle Growers’Association v. U.S. Fish and WildljfeService,273 F.3d 1229 9thCir.
2001.
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evenassumingsuchan increasein temperaturecouldbe downscaledto a particular
location, it "wouldbe too small to physicallymeasureordetect."8

Ill. Conclusion

Basedon theUSGSstatement,andits continuedscientificvalidity, we concludethat
wheretheeffect at issueis climatechangein theform ofincreasedtemperatures,a
proposedactionthatwill involve theemissionof GHGcannotpassthe "may affect" test
andis not subjectto consultationundertheESA and its implementingregulations.9

DavidLongly Bernhardt

8 MeyersLetterat 8.

9CorrespondencefromUSGSDirector to Solicitor, October3, 2008.
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