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Solicitor's Opinion on Oil and Gas Extension Pursuant

"to Section 4(d) of the Mineral Leasing Act Revision of 1960

(Meaning of Actual Drilling Operations) (~1-36657. July 17. 1963)

UNITED STATES DEPAR.TM!:NT OF TU IN'rn.IOR

OFFICE OF TU SOLICITOR

WASBIJfGTOH 25, D. C.

K-36657 July 17, 1963

Memorandum

Tol Chiet. Divi8ian at Mineral8. Bureau at Land Management

rroml A88ociat. Solicitor, Divi8ion ot Public Land8

Subjectl Oil and ga. lea.e exten.ion. pursuant to section 4(d) of the
Kineral Lea8ing Act Revision of 1960

On July 5, 1963, the A..i.tant Solicitor, Branch of Kinerals, of thie
Division, wa. informally ask8d by your office about the interpretation of
.ection 4(d) of the Kineral Leasing Act Revi8ion of 1960 (74 Stat. 791, 790/
30 U.S.C., .ec. 226.1(d». That 8ubsection providesl

-Id) Any lea.e i..ued prior to the enactment ot the Mineral
Lea.inq Act Revi.ion ot 1960 which ha. been maintained in
accordance with applicable .tatutory requirement. and regulation.
and which pertain. to land on which or tor which under an approved
co'~perative or unit plan ot develo~ent or operation, actual
drillinq operation. were commenced prior to the end ot it. primary
te~ and are beinq diliqently pro.ecuted at that time .hall be
8X.~ended tor two year. and .0 lonq thereatter a. oil or qa. i.
prl~duced in payinq quantitie.. -

The pr~~cipal que.tion a.ked wa. about the meaninq ot the term -actual
drillinl; operation.-. We under.tand that certain le..ee., in an endeavor to
obtain :Z-year exten.ion. ot their lea.e., have .tarted drillinq operation.
ju.t be.~ore what would otherwi.e be the end ot the primary term and, once
that da1:e ha. been pa..ed, have terminated their drillinq operation..
Le have attempted to come within the technical requirement. ot actual
drillinl; operation. with drillinq plan. which have no rea.onable pro.pect of
.uccee..

The leg:L.lative hi.tory of the Mineral Lea.ing Act Revi.ion i. not explicit
on the IDeaning of thi. term, but it doe. reveal a .ignificant fact. The
origina:L term 8IIIployed wa. simply "drilling operation.". Then it wa.
amended to "actual drilling operation.". It i. obviou. that the inclu.ion
of the .iord "actual" wa. deemed of great importance by the Committee, and it
.hould l:herefore, not be dismissed a. mere verbiage. The word "actualw i.
oppo.ed to the word wnominalw, and thu. the use of WactualW mean. that the
drillin~, operation. must be more than merely nominal. The purpo.e of
drillin~, operation. i. to produce oil or gas. Therefore, an es.ential
charactori.tic of actual drilling operation. i. that they be conducted in
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.uch 8 manner a. to be an effort (not nece8.arily the beet effort, but a

.ince%e effort) which a man .eriou.ly looking tor oil or ga. could be
expected to make in that particular area, given exi.ting knowledge of
geolog'ic and other factor. normally con8idered when drilling tor oil and
gae. Drilling operation. lacking thi. characteri.tic cannot be deemed
actual drilling operation..

You hav. particularly mentioned to u. two hypothetical case.. In one case
the lsssee has announced that he will drill to a depth of SO feet. Geologic
evidence in the area make8 it abundantly clear that there i8 no oil above a
depth of 5,000 feet. A man seriou81y lookinq for oil would not drill in
good faith, under th08. circumstances to a depth of only So feet.
Therefore, unle8. the lesse. can produce persuaeiv. .vidence that hi8
particular SO-foot well was drilled in good faith with the intent of
.trikinq oil, hi. conduct of 8uch drilling operations could not be deemed to
meet th. requirement8 of .ection 4(d) of the Mineral Leasing Act Revi8ion.

Th. .econd hypothetical ca8e would be more difficult to solve factually.
Thi. would be th. ca.e where the operator has announced an intention of
drillinq to 7,000 feet, i.e., to a depth where oil and ga. may b. expected.
On it. face hi. announcement of his intent to drill appear. to b. in good
faith, and he commences drilling just before the primary period would
terminate. However, on the day after what would have been th. end of the
primary term, having reached a depth of only So feet, he .tops drilling. Is
that leeeee entitled to a 2-year exten8ion? It i. necessary to look at all
th. circumstance. of th. case, not only those evident at the moment which
would, abeent actual drilling operation8, have marked the end of the primary
period, but aleo th08. which become evident only thereafter. If, in light
of all these circumstances, it i8 concluded that the drillinq was not a
.incere attempt to find oil but only an effort to obtain a 2-year extension,
the drilling operations will not be deemed "actual drilling operation8" or
reqardsd as having been "diligently prosecuted" at the conclusion of the
primary term. Therefore, no extension will have been earned.

In eacn case which may arise there will be question8 of interpreting the
fact. ~f the particular 8ituation to determine the sincerity of th. lessee
in comDencing drilling operation8. General quideline8 may be laid down, but
the official interpreting the facts in each case must use hi. own di.cretion
within tho.e general quideline..

(sqd) Thoma8 J. Cavanaugh
Associate Solicitor
for Public Land8

ReI. 3-291
6/27/94
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