BLM Response to Public Comments Received between June 25-July 24, 2013
Summary of Public Comments Received and the Federal Response
Coal Lease Modification KYES-51005

	
	Commenter
	Affiliation
	How Addressed

	
	SCOPING Identification Of Issues Request: (Notice issued by BLM and USFS on January 26 and 27, 2012)

	
	Lisa LaRue-Baker
Email, January 28, 2012
	United Keetoowah Band of Cherokee Indians in Oklahoma, Tribal Historical Preservation Office
	Scoping Issue Analysis, August 2012, prepared by the Daniel Boone National Forest and BLM (EA-Part 1; Appendix B)

	2
	Lane Boldman, Mining Chair
Email & Letter Attachment, 
February 24, 2012
	Cumberland Chapter Sierra Club
	Scoping Issue Analysis, August 2012, prepared by the Daniel Boone National Forest and BLM (EA-Part 1; Appendix B)

	
	Request for Comments on the Environmental Assessment dated Oct. 15, 2012; 
Legal Notice in Herald Leader, Lexington, KY, Oct. 24, 2012.

	3
	Jim Scheff, Forest Watch Director
Letter, Nov. 20, 2012
	Kentucky Heartwood

	USFS/ BLM Consideration of Comments, March 2013 (EA-Part 3)

	
	Lisa LaRue-Baker

	United Keetoowah Band of Cherokee Indians in Oklahoma, Tribal Historical Preservation Office
	USFS/ BLM Consideration of Comments, March 2013 (EA-Part 3)

	
	Appeal of the DBNF Decision to Approve the Bledsoe Coal Lease/EA, May 9, 2013

	4
	Jim Scheff-Director, Alice Howell, Chair; Notice of Appeal and Appeal, June 15, 2013 and June 27, 2013
	Kentucky Heartwood,
Cumberland (KY) Chapter Sierra Club
	ARO Recommendation Appeal 13-08-02-0009, Affirmed EA Decision, July 17, 2013. 
ADO Affirmed Decision, August 1, 2013 (EA-Part 5)

	
	BLM Public Hearing held June 25, 2013; Legal Notice posted in The Leslie County News, 6/16/2013 & 6/20/2013;  78 Federal Register 37842, June 24, 2013.

	1
	Jim Scheff, Director and Alice Howell, Chair; co-signed letter dated, July 16, 2013 (and re-submitted July 22, 2013 via email)
	Kentucky Heartwood, the
Cumberland (KY) Chapter Sierra Club
	Refer to table below titled “BLM Response to Public Comments Received between June 25-July 24, 2013”

	
	Jim Scheff, Director; emails dated July 22 and July 23, 2013 which included previously submitted comment letters as attachments
	Kentucky Heartwood
	Refer to table below titled “BLM Response to Public Comments Received between June 25-July 24, 2013”



						8
BLM Response to Public Comments Received between June 25-July 24, 2013
	Letter dated July 16, 2013, signed by Jim Scheff and Alice Howell

	No.
	Comment Received
	BLM Response

	1A
	Cumulative Impacts: In addition to the issues raised in the above documents, we also include concern over the failure of BLM and the Forest Service to consider and account for the cumulative impacts of the Bledsoe Coal Lease along with the other recent, current, and upcoming leases of Federal Coal within the boundaries of the Daniel Boone National Forest. The cumulative and indirect effects of these coal leases over which the Forest Service and BLM have direct control include a total accounting of carbon pollution in addition to NOx, SOx, PM2.5, mercury, selenium, and other pollutants arising from the mining, transporting, burning, and disposal of coal and coal ash.
	For the purposes of a reasonably foreseeable development scenario and a cumulative impact analyses for climate change and air quality, the BLM can assume that the leased coal, if mined, would be burned.  Utilizing new information, the BLM has incorporated an updated reasonably foreseeable development/ cumulative impact analyses section (EA-Part 9) addressing climate change associated with greenhouse gases and air quality.  This analysis takes the coal from the portal to its assumed burning, at an unknown location, and reviews the impacts from a local, national, and global perspective.

Due to the uncertainty of the coal sales market, which is dynamic and highly competitive, it is speculative for the BLM to predict at the leasing stage when the coal may be purchased, who may purchase the coal, where the coal may be transported, and if burned, how the coal ash would be disposed.  This in turn, makes the direct and indirect effects of burning coal on air quality near the point of combustion and coal ash disposal speculative at the leasing stage. 
For the purposes of the cumulative impact analysis, the BLM assumed that 455,000 tons of coals would be burned.  The BLM cannot reasonably speculate at the leasing stage in which region/watershed the coal would be transported or in which region/watershed the coal ash would be disposed. 

When a proposed plan mine is available for consideration, additional environmental review, including the direct, indirect, and cumulative effects of burning coal on air quality near the point of combustion and careful consideration of coal ash disposal, would be conducted in accordance with NEPA.  An EIS would be required, providing multiple opportunities for public participation. Mine permits from the State of Kentucky/Office of Surface Mining are required before any mining may take place, as well as oversight by the EPA.






	Email dated February 24,  2012 sent by Lane Boldman which includes a letter from the Sierra Club

	No.
	Comment Received
	BLM Response

	2A
	Mine Safety:  I wish to note that this specific coal company has been cited by the US Department of Labor Mine Safety and Health Administration in April of 2011 for having a pattern of violations that were “significant and substantial” at another Kentucky mine within their operations (see attachment). So we have great concerns on the ability of this coal company to conduct their operations within the Daniel Boone in a responsible manner of appropriate benefit to the public when it comes to this new operation. (page 1)
	The BLM has and will continue to work in close coordination with the Department of Labor – Mine Safety and Health Administration (MSHA).  The BLM defers to MSHA as the responsible agency for underground coal mine safety and will support any MSHA order to ensure mine safety.

	2B
	Cumulative Impacts-Water Quality:  Also, the site in question, as you note, is 20 miles south of Hyden. there are substantial mining operations south of Hyden that have been shown to have significantly impaired water quality, including problems with acid drainage, high conductivity levels and problems with dissolved solids, plus contamination from Selenium. The watersheds within the Redbird District at the proposed site drain into these same watersheds, and therefore we have concerns of the accumulated effect these additional mining operations will have on this watershed off of the middle fork of the Kentucky River. Also the forest service already has several restoration actions within its boundaries to address acid mine drainage from old mineworks that have existed for years, and are only being mitigated with marginal success. Because of this, we wish to discourage further impacts within the national forest boundaries. The Sierra Club places the water quality of Kentucky as a high priority and is particularly concerned with the cumulative effects of mike drainage on our Eastern KY waterways. (page 1-2)
	The surface and groundwater effects of the proposed lease if mined, were addressed in sections 3.4, 3.5, and appendices E through G in the October 2012 environmental assessment (EA-Part 1).  The study was based on 6 groundwater monitoring wells and 13 surface water monitoring locations within the watershed.  The EA concluded that minimal short term or indirect effects and no long term or irreversible cumulative impacts to and surface and groundwater would occur.   A more in-depth analysis of water quality concerns must be conducted if/when the leasee seeks a mine permit from the State of Kentucky/OSM.  The analyses must address all hydrologic concerns and will include a required section on Probable Hydrologic Consequences (PHC).  If the PHC identifies an issue with runoff sand/or leaching of any sort, including both coal and coal ash, and if the analyses indicates that mining from this tract would exceed water quality standards for the watershed, then the State of Kentucky/OSM cannot issue a permit. If a permit is issued, the mine site would undergo a minimum of quarterly inspections to review the performance standards for water quality.

	2C
	Biodiversity:  We also have concerns regarding the biodiversity of the proposed area. While there has been strip mining on the private land adjacent to the lease site, this particular area of the Redbird district itself, in our opinion, shows little surface impact and is within a fairly contiguous canopy of forested land. We believe the higher value for this land is in watershed protection rather than in energy production, particularly when taking the above-mentioned cumulative impacts to waterways into consideration. (page 2)
	As this proposed coal lease would be issued for an underground coal mine only, the lease would include stipulations specifying no surface facilities and no strip mining.  In addition, the State of Kentucky at the mine plan permitting stage will address biodiversity in this area. See also response to comment 2B.





	Letter dated November 20, 2012, signed by Jim Scheff

	No.
	Comment Received
	BLM Response

	3A
	Reasonably Foreseeable Air Quality Effects / Cumulative Impacts Air Quality: 40 C.F.R.§1508.8(b) defines “indirect effects” as those “which are caused by the action and are later in time or farther removed in distance, but are still reasonably foreseeable.”  We assert that the well documented impacts of coal combustion and coal combustion waste on environmental and human health are indirect effects under NEPA which the Forest Service and BLM were legally required analyze and consider in the EA. (page 1)

Because many of the reasonably foreseeable, intrinsically connected indirect effects extend beyond the localized area of analysis in the EA, and many of the environmental impacts of coal combustion and combustion waste are persistent and/or additive (e.g., CO2, mercury deposition, etc.), the cumulative effects analysis is substantially inadequate in both spatial and temporal extent, and is in clear violation of NEPA. (page 3)

These CO2 emissions need to be considered both in terms of their immediate and cumulative effects. The Forest Service and BLM cannot pretend that the carbon impacts of the coal proposed for extraction end at the portal. (page 3-4)

The EA needs to consider the effects of burning 455,000 tons of coal on air quality standards near the point of combustion in relation to human and environmental health and compliance with the Clean Air Act. The effects of these air pollutants are indirect effects of approving the proposed action and should be considered appropriately both in terms of their immediate and cumulative effects. (page 4)

	
See BLM Response No. 1A

	3B
	Cumulative Effects and Environmental Justice associated with Coal Ash:  The burning of coal produces coal ash, which is currently unregulated but no less hazardous. Coal ash typically has high concentrations of arsenic, lead, mercury, cadmium, chromium, and selenium, all of which can have significant human health effects, including cancer and neurological damage. The EPA has documented that the above-listed heavy metals and other toxicants can and do escape from coal ash disposal sites, and have confirmed and measured toxic leaching into water supplies and documented human exposure from contaminated drinking water, eating contaminated fish, or breathing “fugitive dust.”

In addition to the clear environmental impacts in need of analysis in this EA, unregulated coal ash dumps also pose a significant environmental justice issue as many dumps are located in areas of high poverty. It is inappropriate for the preparers of this EA to only consider the economic gains to coal companies and some people near the lease site while completely ignoring the very real plights of individuals living and dying with the waste created from the burning of coal.

As with the above issues, coal ash is a reasonably foreseeable and intrinsically connected action that must be considered for its immediate and cumulative effects. (page 4)
	As documented by the EPA, the BLM acknowledges that coal ash disposal is a serious concern and should be addressed prior to federal/state/local government authorizations of coal burning and coal ash disposal. In recognition of the serious adverse effects of past coal practices, Federal, state and local government agencies have over the years added a full suite of laws, regulations, and local ordinances to help protect communities living near mine sites, processing facilities, and coal burning  facilities (e.g. electrical generation plants). These laws, regulations, and ordinances are translated into stipulations which are incorporated into modern mine permits, and permits for coal combustion facilities.

See also BLM Response No. 1A.

	3C
	Economics – Local Effect:  If there will be no change in the amount of coal being processed locally, how will opening federal reserves to mining help the local economy? It is arbitrary and capricious, at the very least, for the preparers to state that certain impacts will not change if the lease is approved because the amount of coal locally processed and transported will not change regardless of the decision, and then describe at length the economic benefits to the local economy of approving the lease. (page 5)
	The primary purpose of this lease modification is to provide underground access to an existing coal lease.  This in turn helps to keep local coal processing facilities open and available for employment. 

	3D
	Economics – Effect on State of Kentucky: If the USFS and BLM are to make an informed decision relying, in part, on the economics of coal extraction in Kentucky, then the agencies must incorporate this real and vetted data – even if it goes against the prevailing mythology of coal as an economic engine. The purpose of the EA is to offer a clear and unbiased accounting of the pros and cons of the proposed action, and not simply act as a cheerleader for the coal industry to facilitate the extraction of federal coal. (page 7)
	The economic information provided is incorporated into this decision record.  See also BLM Response No. 3E.

	3E
	Data provided by Applicant:  This is the company that the USFS and BLM is relying on for a great deal of environmental data in the EA. As Bledsoe Coal is a company that flagrantly violates U.S. law and disregards federal regulators, we call into question reliance on any data provided by these bad actors, and demand that the USFS and BLM acquire independent data and reanalyze the project. (page 9)
	By regulation, applicants are required to submit a great deal of information (43CFR3425.1-7) for independent review by the BLM, US Forest Service, MSHA, State of Kentucky/Office of Surface Mining, and other Federal agencies.  The third-party contractor that the US Forest Service hired to prepare the environmental assessment provides another level of independent review and analyses of the data provided, as well as other data obtained from independent sources.



	Notice of Appeal dated June 15, 2013, signed by Jim Scheff and Alice Howell

	No.
	Comment Received
	BLM Response

	4A
	Reasonable Foreseeable Development:  In the EA, the BLM and Forest Service wrongfully and illegally failed to analyze and consider the reasonably foreseeable and significant, indirect environmental impacts associated with coal combustion and coal combustion waste generated as a direct result of approving of the Bledsoe Coal Lease. (page 4)

It is illogical at best to assert that mining and utilizing the coal reserves in the Bledsoe Coal Lease will add dollars but not pollutants or other environmental impacts. The only way that the coal in the Bledsoe Coal Lease translates to economic activity is through its mining, processing, transportation, sale, utilization, and disposal. (page 7)
	
See BLM Response No. 1A

	4B
	Economics:  Furthermore, the agencies made arbitrary and capricious claims regarding Need for the project and purported economic benefits, refusing to consider multiple sources offering economic analyses and data that contradict the Forest Service and BLM’s desired and pre-determined outcome for the analysis. (page 4-5)

However, the EA fails to consider whether there actually is a national need for coal that ought to be met through providing the publicly-owned coal resources in the Bledsoe Coal Lease to the James River Coal Company or its subsidiaries. (page 5)

Based on this assessment, the monetized social costs of C02 from approving the Bledsoe Coal Lease range from $15.6 million to $167.9 million. While a wide range, the Forest Service made no effort to consider any negative economic costs associated with the project, including those from authoritative studies and the federal government. (page 10)

Federal agencies are allowed to exercise considerable discretion in deciding what sources of information are most appropriate for a given analysis. However, federal agencies are not allowed to selectively pick data supporting one predetermined position and outcome while ignoring other authoritative, contradicting data on spurious grounds as the Forest Service has done. The BLM and Forest Service have acted illegally by arbitrarily and capriciously refusing to consider real and negative economic impacts associated with approval of the Bledsoe Coal Lease, limiting the analysis to information that fits the agencies’ desired and pre-determined result of showing erroneously that approval of the Bledsoe Coal Lease will result in a net positive economic impact. (page 10)

	In accordance with Executive Order 12886, Federal agencies are required to consider the social cost of carbon when proposing new regulations.  As such, this requirement is beyond the scope of this NEPA document.  This was confirmed by a decision of the District Court of Colorado, in a case challenging BLM’s approval of the West Elk coal lease modification.  In that decision, Judge Jackson acknowledged that federal agencies are not required to conduct a cost benefit analysis when preparing a NEPA document, nor are they required to quantify the cost of greenhouse gas (GHG) emissions.

The social cost of carbon information provided is incorporated into the record (EA-Part 7) for consideration.  Due to the challenges of speculating on the coal market at the leasing stage, a more robust cost-benefit analysis would be conducted when the applicant seeks a mine permit, for which additional environmental review will be required.

	4C
	Conservation of Mineral Resources:  Even without the above fantasy of simultaneously additive positive and non-additive negative effects of extracting the coal in this lease, it is an unreasonable assumption that extracting, processing, transporting, burning, and disposing of the coal from this lease will have no environmental effects because it only maintains the status quo. This reasoning is fatally flawed because it assumes that coal is an unlimited and/or renewable resource. This is simply not true. Coal deposits are finite and will not be naturally replenished on any meaningful timescale. Keeping these particular coal deposits in the ground will ensure that they do not contribute to global climate change, heavy metal pollution, acid rain, or other detrimental environmental effects whether by being combusted domestically or exported for sale on the international market. As is stated in the EA, denial of this permit will result in the coal being economically unavailable in the future. If the permit is denied, this specific coal will not be extracted, its carbon not released into the atmosphere, its mercury not deposited in streams to bio-accumulate, or its particulates inhaled by at-risk populations near power plants who are already prone to asthma and death from poor air quality. (page 7)
	Please see BLM Response No. 1A.  The BLM concurs that the coal resources are finite and will not be naturally replenished on any meaningful timescale. The BLM does not accept the assumption that not leasing the coal would avoid any cumulative negative socio-economic and environmental impacts of mining and coal burning.  The demand for coal is market driven.  As such, federal leasing affects the source of the coal, and not the demand.  

Under the Mineral Leasing Act of 1920, as amended, the BLM is obligated to ensure the conservation of the recoverable coal reserves and other resources, and to prevent the wasting of coal. Towards that end, the BLM concludes that it is better to utilize economically available coal resources in areas where coal mining is already taking place, than to prompt the market to seek potentially new areas for coal extraction with the attendant environmental surface impacts.
 

	4D
	Causal Relationship:  The Forest Service also contends that there is no “reasonably close causal relationship” between approval of the Bledsoe Coal Lease and combustion of the mined coal, and therefore the pollution associated with burning and disposing of the coal does not need to be considered in the EA. We disagree as a matter of fact and law. (page 19)
	[bookmark: _GoBack]The BLM concurs with the US Forest Service’s contention that there is no “reasonably close causal relationship” from leasing, mining, combustion, and disposal for the purposes of a direct and indirect NEPA analysis at the leasing stage.  See also BLM Response No. 1A



