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MESSAGE:

The Southern Environmental Law Center submits this Protest Letter ﬁnd-Aitachment: Aand B
on behalf of Wild South and the Natural Resources Defense Council in accordance wiith 43
C.F.R.3120.1-3.

- Please confirm by email to Katie Ottenweller at kottenweller@selcga.org before close of
business today that you have received this Protest Letter and all related Attachments,

i

IF YOU HAVE RECEIVED THIS FAX IN ERROR, OR IF YOU ENCOUNTER PE\OBLEMS
IN RECEIVING THIS TRANSMISSION, PLEASE CALL US IMMEDIATELY AT 404/521-
9900, ' : : -

/
Cazolinas Office: 200 West Franklin Strece, Suite 330, Chapel Hill, NC 27516-2559 919/967-1450
Georgia/ Alabama Office: The Candler Building, 127 Peachurce Strcet, Suite 605, Atlants, GA 30303-1800 403/521-9900
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. SOUTHERN ENVIRONMENTAL Law CENTER

Telephone 404-521-9800 THE CANDLER BUILDING Facsimlle 404-521.9909
o : 127 PEACHTREE STREET, SUITE 605
ATLANTA, GA 30303-1840

April 16, 2012
VIA FACSIMILE: (703) 440-1551

Dr. John Lyon

Eastern States Office Director

United States Department of the Interior
Bureau of Land Management

Eastern States

7450 Boston Boulevard

Springfield, Virginia 22153

'RE: Pi‘otest of the Bureau of Land Management’s Notice of Competitive Oil and
Gas Lease Sale Concerning Parcels in Alabama National Forests :

Dear Dr. Lyon:

_ The Southern Envirorimental Law Center hereby submits this protest letter on behalf of
Wild South and the Natural Resources Defense Council (‘NRDC”) in accordance with 43
C.F.R. § 3120.1-3.! Wild South and NRDC protest the Bureau of Land Management'$ (“BLM”)
planned offering of 36 parcels containing 43,038.30 acres of Federal lands in Alabamd at the
Jupe 14, 2012 oil and gas lease sale.” The parcels are publicly owned lands of the Ala ama

' All materials cited herein, the majority of which are readily available online, are incorporated in full kerein by
reference.. The protesting partieg have included two publications that may not be readily available onlirfe as
Attachments A and B to this protest letter.
2 The contested leases are: ES-001-06/12 ALES 057412 ACQ, ES-002-06/12 ALES 057413 PD, ES-008-06/12 '
ALES 057414 PD, ES-004-06/12 ALES 057415 ACQ, ES-005-06/12 ALES 057416 ACQ, ES-006-06/§2 ALES
057417 ACQ, BS-007-06/12 ALES 057418 ACQ, ES-008-06/12 ALES 057419 ACQ, ES-009-06/12 ALES 057420
ACQ, ES-010-06/12 ALES 057421 ACQ, ES-011-06/12 ALES 057422 ACQ, ES-012-06/12 ALES 057423 ACQ,
ES-013-06/12 ALES 057424 ACQ, ES-014-06/12 ALES 057425 ACQ, ES-015-06/12 ALES 057426 ACQ, ES-016-
06/12 ALES 057427 ACQ, ES-017-06/12 ALES 057428 ACQ, ES-018-06/12 ALES 057429 ACQ, ES 019-06/12
ALES 057430 ACQ, ES-020-06/12 ALES 057431 ACQ, ES-021-06/12 ALES 057432 ACQ, ES«OHﬁMZ ALES
057433 ACQ, ES-023-06/12 ALES 057434 ACQ, ES-024-06/12 ALES 057435 ACQ, ES-025-06/12 AILES 057436
ACQ, ES-026-06/12 ALES 057437 ACQ, ES-027-06/12 ALES 057438 ACQ, ES-028-06/12 ALES 01‘3439 ACQ,
ES-029-06/12 ALES 057440 ACQ, ES-030-06/12 ALES 057441 ACQ, ES-031-06/12 ALES 057442 ACQ, ES-032-
h
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National Forests, and will hereinafter be referred to as “the parcels” or “the leases.” Alé'}nost all
these parcels (about 42, 965 acres) are located on the Talladega National Forest, including
roughly 28,000 acres on the Talladega and Shoal Creek Divisions and a little over lS,qOO acres.
on the Oakmulgee Division. One 73.31-acre parcel is on the Conecuh National Forest|
I
il
Should BLM proceed with the planned sale of leases to over 43,000 acres of pyblic lands,
it will commit significant substantive and proceduiral violations of federal law. For the reasons
stated below, the parcels should be withdrawn from this lease sale by BLM. %r
. - i
PROTESTING PARTIES AND THEIR INTERESTS

Wild South is a nonprofit conservation organization founded in Alabama and Jilnently
based in North Carolina, with offices in Moulton, Alabama, and Asheville, North Can%]ina. Wild
South’s staff and members regularly and repeatedly recreate in, seck solitude and othefwise
enjoy the National Forests in Alabama, including parcels involved in this proposed lca}‘: sale.
Wild South’s staff and members regularly hike and enjoy the trails in these national fofests.
These recreational resources, their solitude, their wildlife (including listed cndangered“and
threatened species) and their beauty are all things of great value to the staff and membgrs of Wild
South, who enjoy these areas regularly and have for many years (for some of them, alljtheir
lives). E!

Wild South also has a vested and long-standing intérest in the protection and eéjoymcnt
of rare wildlife species in the National Forests in Alabama, Based upon information arid belief,
many endangered and/or threatened terrestrial and aquatic species potentially reside, of are just
downstream or upstream from, the proposed lease sale arcas. These habitats are protedted under
the Endangered Species Act. Terrestrial species, such as the Red-Cockaded: Woodpecker, and
aquatic species, such as mussels, are likely to be adversely impacted by hydraulic fracjuring. As
stated by the Final Environmental Impact Statement for the Revised Land and Resourge Plan for
the National Forests in Alabama (Jan. 2004) (hereinafter the “2004 FEIS”) for these ftf}rcsts:

“The National Forests in Alabama serve as important habitat reserves for list: d
aquatic species and biodiversity in general, Geographically, the National Forests
encompass less than 3% of the State’s land mass but support over 60% of the
listed freshwater species.. , ]

i
“There are 25 aquatic federally listed endangered or threatened speciifs
associated with the National Forests in Alabama, representing half of all listgd
species. Listed aquatic species include 14 endangered and 11 threatened speci "s.

06/12 ALES 057443 ACQ, ES-033-06/12 ALES 057444 ACQ, ES-034-06/12 ALES 057445 ACQ, ES}035-06/12
ALES 057446 ACQ, and ES-036-06/12 ALES 057447 ACQ. ' '

2
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Mollusks compose nearly 75% of the aquatic listed species with 12 mussels an(l
6 snails, Additionally, there are six listed fishes and one turtle. According to i
species viability assessment, over 50% of the listed ‘aquatic species (14)
rated as being at a high level of risk for loss of population viability. Amon .
those with the highest viability risks include the dark pigtoe, Cumberlandmh
combshell, orangenacre mucket, pygmy sculpin, and flattened musk turtle.”

2004 FEIS at 3-207. | ||

Wild South's staff and members have also invested decades of work with the FLrest
Service in developing forest-scale restoration plans for each of these forests. Inc:eased
exploration and development of oil and gas in these areas, especially when done withopt the
required ESA consultation and NEPA analysis, will damage, if not destroy, the long-telh;m

‘investments being made in restoration of the native forest ecosystems in these forests. |
i

Natural Resources Defense Council (NRDC") is a non-profit environmental |
membership organization with more than 565,000 members throughout the United Sta es.  Over
6,000 NRDC members and activists reside in Alabama. NRDC members use and enjo
forest Jands in Alabama, including the specific lands at issue in this protest. NRDC mémbers use
these public lands for a variety of purposes, including: recreation, solitude, scientific study, and
conservation of natural resources, NRDC has had a longstanding and active interest irj the
protection of the nation’s public lands. For many years, NRDC has worked with bol.ll;t’e Bureau
of Land Management and the Forest Service to enhance public participation in governinent

decision making and to protect important lands, wildlife, and resources. }
) 4

The Southern Environmental Law Center is a regmnal non-profit orgamzatxon{:)rkmg to

conserve the environment and health of the Southeast, including natural resources on gublic
lands in Alabama, Headquartered in Charlottesville, Virginia, SELC has nine offices throughout
our six-state region of Virginia, Tennessee, North Carolina, South Carolma, Georgia and
Alabama, including an office in Bu-mmgham, Alabama. ‘[

. |
STATEMENT OF REASONS |

: ;

In January of 2004, the U.S. Forest Service issued its Revised Land and RcscuL
Management Plan for the National Forests in Alabama (hereinafter “Forest Plan” or “ lan,”)
which sets management standards and activities in the National Forests of the state’ for| the next
10-15 years, One outcome of the Plan was that the Forest Service identified lands thaf would be
administratively available for mineral development, including oil and gas activities, m%d
consented to the lease of those lands by BLM. See Forest Plan at 1-2.
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Were BLM to offer these leases for sale, the agency would violate the Federal Dnshore
Oil and Gas Leasing Reform Act, 30 U.S.C. § 181 ef seq.; the National Environmental Policy
Act, 42 U.S.C. §§ 4321 er seq. (“NEPA"); the Endangered Species Act, 16 U.S.C. §§ 1531 et
seq. (“ESA”); and the National Forest Management Act, 16 U,S.C. §§ 1600 er seq. (*
because BLM and the Forest Service have, inrer alia: (1) Failed to provide adequate irfformation
in violation of the Federal Onshore Oil and Gas Leasing Reform Act; (2) Failed to sugplement its
environmental analyses in violation of NEPA; (3) Failed to consider a reasonable range of
alternatives in violation of NEPA; (4) Made an irretrievable commitment of resources/in
violation of NEPA, (5) Failed to properly consult and/or to reinitiate consultation in viplation of
the ESA; and (6) Violated NFMA by failing to conform the lease sale to the Forest Plan. In
addition, the agencies should delay the sale of the parcels until new rules, regulations ﬁnd studies
govemmg hydrofracking have been issued.

Accordingly, BLM should withdraw the parcels from the lease sale until the a§enc1es
have fully complied with federal law.

i
|
i

' |
I. BLM and the Forest Service Have Failed to Provide Adequate Informatiot to the
Public Regarding This Lease Sale in Violation of the Federal Onshore Oil:and Gas
Leasmg Reform Act. : ||

BLM and the Forest Service have not provided sufficient mfomlatlon to the pu llc

~ regarding the parcels involved in this lease sale. The Competitive Lease Sale Notice fiils to
provide the public with an understanding of where the Alabama parcels are actually lopated. For
example, there were no maps provided to the public of the Alabama parcels, and the dyscription
of lands offered in the lease sale notice is not sufficiently clear to inform the general p) blic about
the actual location of the parcels, given the difficulties understanding and 1nterpretxng e
descriptions given by township, range and section. While the Forest Service did provide maps of
the parcels in the Talladega and Shoal Creek Divisions to the protesting parties, the aggncy did
not provide maps of the Oakmulgee Division. In addition, based upon information angl belief,
none of this information has been made readily available to the public as a whole. Asla result, it
is extremely difficult for concerned members of the public to understand the impacts ]'f' oil and
gas leasing and development here and how it would affect them, and to enable them cxercise
their right to file a well-informed, meaningful protest founded on information about patential
impacts, such as the proximity of the parcels to natural gas shale plays, to endangered land
threatened species and their critical habitat, to sources of drinking water and other :mdortam

. aquatic resources, to important wildlife habitat, or to trails and recreation areas. In adamon, itis
difficult to determine whether certain parcels are located in management prescription greas that
would necessitate additional stipulations and lease terms in order to conform to the Forest Plan’s
management ditection, : |
|
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This failure to map and adequately describe the location of the parcels constihj;s a
potential violation of the Federal Onshore Oil and Gas Leasing Reform Act, which reduires that

at least 45 days before offering lands for lease, the Sccretary shall provide notice of 1h proposed
action. See 30 U.S.C. § 226(f). “Such notice shall include the terms or modified leasel terms and
maps or a narrative description of the affected lands. Where the inclusion of maps in guch notice
is not practicable, maps of the affected lands shall be made available to the public for ?ev:ew
Such maps shall show the location of all lands to be leased, and of all leases already ispued in the
general area.” /d. BLM must provide maps of the parcels to the public, along with maps of

o

already issued lease parcels, in order to comply with this Act.

II. BLM and the Forest Service Will Violate NEPA If These Parcels are Incl
Lease Sale.

Impapts of New Information.

To comply with NEPA, an Environmental Impact Statement (EIS) must provi
- and fair discussion of significant environmental impacts and shall inform decisionm

Council, 490 U.S. 332, 350 (1989); Strycker's Bay Nexghbarhaod Counczl v, Karlen, 4
223 231 (1980). '

‘ BLM’s decision to offer the parccls for sale and the Forest Service’s consent td lease
these parcels in the Forest Plan are major federal actions requiring the preparation of an EIS.
NEPA makes clear that an EIS must be prepared for any “major Federal actions significantly
affecting the quality of the human environment,” 42 U.8,C. § 4332(2)(C); 40 C.F.R. § 1502.3.
The Forest Plan made two decisions related to federal oil and gas leasing: (1) the decidion to

|

make available lands for future leasing under 36 C.F.R, § 228.102(d); and (2) the decigion to
" consent to BLM’s lease of those avallable lands, under 36 C.F.R. § 228.102(¢). See 2004 FEIS
at 3-61, i

IJ

The Forest Plan, completed in 2004, was appealed in part due to its consent to ;ieasing of
available lands without a site-specific analysis being conducted as part of its EIS. Thik fact in
and of itself renders the 2004 FEIS inadequate. Regardless of its original adequacy, however,
as this protest letter will discuss, since 2004 the situation has changed significantly ang
significant new information has emerged that make the environmental analyses in the i EIS
insufficient to support a decision to lease the parcels for oil and gas development. |

~ Where significant new circumstances or information arise affer the completlod of an EIS,
NEPA requires the preparation of a supplemental EIS. See 40 C.F.R. § 1502.9(c)(1). | ! An
agency must prepare a supplemental EIS (*SEIS”) when “[t]here are significant new :

R M AT LT AT T
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circumnstances or information relevant to environmental concerns and bearing on the proposed
action or its impacts.” Jd. § 1502.9(c)(1)(ii). “The standard for detenﬁining when an ;ﬁEIS is
required is essentially the same as the standard for determining when an EIS is required.” Sierra
Clubv. US. Army Corps of Eng’rs, 295 F.3d 1209, 1215-16 (11th Cir, 2002) (quotaticin marks
and citation omitted). A supplemental EIS must be prepared if there remains major fcé!crai
action to occur, and if the new information is sufficient to show that the remaining action will
affect the quality of the human environment in a significant manner or to a significant jextent not
already considered. Sierra Club v. Bosworth, 465 F. Supp. 2d 931, 937 (N.D. Cal. 20@6)
(citations and quotations omitted) (enjoining four timber projects while the Forest Se 1 ice
prepares a supplemental EIS to address new information). The agency must “take a ‘hard look’ at
the new information to assess whether supplementation might be nécéssary.” Norion y. 8. Utah
Wilderness Alliance, 542 U.S. 55, 72-73 (2004). Whether new circumstances are si ificant
depends on a number of factors, including “[t]he degree to which the proposed action Affects
public health or safety,” “[u]nique characteristics of the geographic area,” such as proximity to
historic or cultural resources, park lands, wild and scenic rivers, or ecologically critica] areas,
“[t]he degree to which the effects on the quality of the human environment are likely tb be highly
controversial,” “[t}he degree to which the possible effects on the human environment dre highly

1508.27(b). These factors are implicated here, as is discussed further below, warranti
supplementation under NEPA, ‘I

As discussed below, the emergence of commercially economical shale gas drilﬁing_is
exactly the sort of new circumstance that requites supplementation under NEPA, The|Forest
Service did not consider impacts from potentially hundreds of producing wells in Alatama’s
National Forests, and did not assess impacts from unconventional oil and gas development and
high volume hydraulic fracturing. The agencies must correct these flaws by conduectirig a
supplemental NEPA analysis, ' )

i. An Overview of Environmental Impacts from Qil and Gas Drilling

Analyzed in the 2004 FEIS, ]

BLM and the Farest Service rely on the NEPA analysis contained in the 2004 FEIS in
approving oil and gas leases on the parcels. While the 2004 FEIS provided a brief disgussion of
the potential impacts of oil and gas development as they were understood in 2004, thi | analysis
did not and likely could not have anticipated the significant changes in the oil and narﬁ:al gas
industry that have emerged in the ensuing years. Therefore, BLM’s and the Forest Sefvice’s
reliance on these documents is misplaced and cannot comply with NEPA.

sy TR
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In the ten years prior to 2004, there had been no wells drilled on either the Bani(hcad or
the Talladega Forests, and only 11 wells (about one per year) on the Conecuh Forest. 2004 FEIS
at 3-66. At the time that the Forest Plan was enacted, the only active leases for oil and| gas
activitics were 46 leases in the Conecuh National Forest; there were no active oil and gas leases
in the Bankhead, Talladega or Tuskegee National Forests, See id, at 3-57. Of those oi] and gas
leases in the Conecuh National Forest, only 3 leases were commercially viable, containing a total
of 4 productive wells. /d. at 3-64. In the 2004 FEIS, based in part on historical low inferest in
drilling in these areas, the Forest Service projected similarly low mineral development]in
Alabama’s National Forests over the next ten years. Talladega National Forest, whereithe
majority of the parcels are located, was rated by the 2004 FEIS as “Low Potential,” Tiich is
described as:

- “The geologic, geochemical, and geophysical characteristics do not indicateJa
favorable environment for the accumulation of oil and/or gas resources, Specific
indications that one or more of the following may not be present: source rocic,
thermal maturation, or reservoir strata possessing permeability and/or porosit}',
and traps.” E

2004 FEIS at 3-66.

The Forest Service predicted that, over the next ten years, only one oil/gas welil would be
drilled in Bankhead Forest, one in the Talladega Forest, and 10 (one per year) in the Conecuh
Forest. Id. It was based on this assumption that the Forest Service conducted its NEPA analysis,
which was aimed at disclosing environmental impacts “associated with this projected getivity.”
Id. (emphasis added). :

The 2004 FEIS analyzed what was at the time. the “standard approach” to drilling, which
was to “drill vertical holes from a single drill pad down to the target formation” into kinown
producing zones, which “lie relatively shallow.” Jd. at 3-67. Thege drilling operatlons{ typically
inivolve the clearing of oné to two acres for the well pad; a reserve pit about five feet ; ep that is
lined with bentonite clay; and constructed roads that average 1/3 of amile. Jd. Intotal, a drilling
operation would be expected to disturb three acres in total — 1 for the access road and 2 for the
drill pad. Id. at 3-68. Wells are typically drilled in 7 to 30 days with a rotary drilling g that uses
mud and water, which is normally pumped from a well drilled on the site. Jd. at 3-67. | Once a
well begins to produce, drilling pads are reduced 1o 10,000 square feet, and the oil ot gas is either
stored in tanks on site or connected via a plpellne and transported off site. /d. at 3- 68 !

The Forest Service predicted that only 20 percent of the total wells drilled on the
Alabama National Forests would produce commercial amounts of oil or'gas. Based oy that
prediction, of the 12 wells projected to be drilled from 2004-2014, only 2 to 3 wells w} .
predicted to produce oil or gas. Id. This would lead to a total annual disturbance of about six
acres throughout the entire Alabama National Forests. /d. And on the Talladega Na’uéknal
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Forest, the FEIS estimated that, during the entire 10-15 year lifespan of this forest plan only
three to six acres (one well every 10 years) of the Forest would be disturbed. E

Based on these minimal predicted development agtivities, the FEIS briefly des¢ribed
potential environmental impacts on air quality, water quality, soil disturbance, vegetatfon, listed
species, and recreational activities, See 2004 FEIS at 3-69 to 3-70. In assessing the cimulative
effects of the 12 wells estimated to be drilled over the next ten years, the 2004 FEIS predicted
the following impacts; 1) an average surface disturbance over the term of the Forest PL-A of .5
acres per year; 2) “negligible” impacts to air quality, water quality, aquatic habitat, wildlife,
threatened and endangered species, soils, and visuals; and 3) some positive ¢conomic impacts
resulting from drilling activities for local economies. /d. at 3-74,

deep below the surface, and is one of the fastest growing trends in American on-shore domestic
oil and gas production. Large scale production of shale gas has become widespread if the past
several years due to these advances in horizontal drilling and hydraulic fracturing, whifh have
significantly improved the industry’s ability to produce natural gas in shale basins aro! d the
country, including the Bamett, Hayesville, Fayetteville, Woodford, Utica, and Marcellns shale
formations.” In 2009, 63 billion cubic meters of gas were produced from deep shale fgrmations.
In 2012, this production doubled to 137.8 billion cubic meters, and the U.S. Energy Ini‘ormation

st iimlpiieime o

e ot =8

% The National Forest Managcment Act provides that forest plans shall be revised at least every 15 years or anytime
the Secretary finds conditions in a unit have significantly changed. 16 U.S.C. § 1604(f)(5).

* Ground Water Protection Council and ALL Consulting, Modern Shale Gas Development in the United States: A

Primer. Prepared for U.S. Dep't of Encrgy, Office of Fossil Energy and National Energy Technology Laboratory
(Apr. 2009), available at hup://www.rrc.state.tx.us/doeshale/Shgle_Gas_Primer 2009.pdf. See also Enprgy
Information Administration, Review of Emerging Resources: U.§. Shale Gas and Shale Oil Plays (July 2011),
avallable at http://www.eia. gov/analysis/studies/uschalegas/pdfiusshaleplays pdf; Secretary of Energy Advisory
Board Shale Gas Productlon Subcommmee, 90-Day Report (Aug 18, 2011), available at

shales 90_da: fingl.pdf (noting that *“it was only afound 2008
that the sxgmﬁcnnce of shnle gas began to be widely recognized”). Nt
‘ Robert B. Jackson ef al., Duke Univertity, Research and Policy Recommendations for Hydraulie Fracfuring and

Shale-Gas Exh'actlon, Center on Global Change (201 1), ava:lable at
] ec/HydraulicFr. paper

|
|
i
|
|
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1

Administration projects that by 2035, production will increase to 340 billion cubic meﬁers per
year.’ ;

This process of natural gas drilling differs significantly from the conventional il and gas
drilling that was analyzed in the 2004 FEIS. Hydrofracking typically involves millions of
gallons of fluid that are pumped into a well at high pressure to create fractures in the shale rock.”
This pressure exceeds the rock strength, and the fluid enlarges fractures in the rock, allowing gas
to flow from the fractures and up into the wellbore.® Wells may extend to depths greater than
8000 feet, and horizontal drilling may extend several thousands of feet away from the |

the drill pad on the surface.’ :

ocation of

2004, the potential for high volume hydrofracking was not considered in the Forest Plgn or the
2004 EIS. As a result, the 2004 EIS fails to analyze the impacts of this type of drilling activity,
including potentially significant impacts on surface- and ground-water quality, aquatid habitat,
air quality, wildlife habitat, listed species, recreation, and scenic values. '

I

" Due to the fact that production from this natural gas shale was not in commoi:se in

The 2004 FEIS also must be supplemented to address the State of Alabama’s egulation
of hydrofracking or lack thereof. Alabama regulates hydrofracking through its genera
permitting process, but those rules apply only to hydrofracking in coal bed methane formations,
not in shale formations.'® The agencies should consider how potentially lax regulatior;s on the
state level may impact the demand for and oversight of drilling on the National Forest%.

Not only was the 2004 FEIS unable to consider the effects of new shale gas driiling using
horizontal drilling and high-volume hydrofracking, but the FEIS also assumed there wpuld be
low interest in oil and gas development on the Talladega National Forest. This already has been
proven incorrect by BLM’s lease, in 2007, of almost 75,700 acres on the Oakmulgee }ivision of
" the Talladega National Forest. Now if this proposed lease sale goes forward, a total off about
118,738 acres of the Talladega would be under lease - 30% of the Talladega National Forest.
Based on the FEIS statement that historically wells in Alabama are drilled on40-640 dcre
spacing (which may or may not still be accurate with the advent of horizontal drilling and

hydrofracking), complete development of the leased parcels could amount to several ' dred to
]

¢ U.S. Energy Information Administration. Annual Energy Qutlook 2011 with Projections to 2035 (Dec{ 2010),
available ar hitpi//www.cia.doe,gov/otaf/aeo/electricity.html. '
? Jackson ef al., suprastnote S, at 1.
¥ U.S. Envil, Prot, Agency, Office of Research and Development, Hydraulic Fracturing Research Study (June
3010), avatlable ar http.//www.eps.gov/safewater/uic/pdfs/hftesearchatudyfs pdf, |

Id. E :
'* See Hannah Wiseman, Untested waters: the rise of hydraulic fracturing in oil and gas production an 4 the need to
revisit reguiation, 20 Fordham Enwtl, L. Rev. 115, 143-44 (2009), In 2007, Alabama exempted coal befi fracking
from regulation under its underground injection control program, but also provided regulatory requirements that
must be met before a coal bed fracking operation can obtain a permit under the state’s general permittin regime.
See In Re: Order No. 2007-133, Docket No. 1-31-07-12, State Oil and Gas Board of Alabama (Sept. 7, ?00’?).
Notably, these regulations only apply to coal bed fracking, not to shale operations — there are no slmiimﬂ
requirements governing shale. See Ala. Admin, Coder. 400-3-8-.03.

i
9
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development can be analyzed and disclosed, and so that the Forest Service can reconsx‘ er the
Forest Plan's decision in that light.

still warranted and necessary.

1. IMPACTS OF FRACKING ON WATER RESOURCES

Hydrofracking entails the use of large quantities of water. Estimates vary depending on
the size and depth of the well, but two to four million gallons of water per well is an often-used
figure, and water use can be as high as five million gallons ot more.'’ In addition, we‘ s are

rivers of the National Forests or from local groundwater resources. Water withdrawalg in other
parts of the country for hydrofracking have had significant effects on lakes, streams, rivers and
reservoirs, impacting aquatic life and local residents.’> The loweting of water levels can also
impact water quality, depleting aquifers and causing chemical changes in the water, affecting
solubility and mobility; stimulating bacterial growth; and lowering surface water resources,
causing changes in flow depth, velocity, and temperature and reducing the dilution eff¢ct on
contaminants.’* The 2004 FEIS fails to analyze the local area-specific impacts of sucg water
withdrawals on the National Forests of on the nearby communities that rely on these f'érests as
drinking water sources, making it unclear how large volume water withdrawals may mpact this

region,

These huge volumes of water are mixed with 1arée amounts of chemicals and s' d and
then forced under high pressure down a well in order to blow out underground seams gnd

1 See U.S. Bnvtl. Prot. Agency, Office of Research and Development, Draft Plan to Study the Potential Impacts of
Hydraullc Fracturmg on Drfnkfng Warer Resources, p 19 (Feb 7 2011), avatiable ar
p/upload/HFStudyPls

: . Drafl_SAB
. _,8_,2511' Ses also 201 1 Draﬁ Environmental Impact Statemenl for the Revxsed Land and Resource Mana ement Plan,
George Washmgton National Forest (Apr. 2011) at 3-311, available at : I
http://www.f5.ug DOCUMENTS/stelprdb529782 : |1

2 Donald Gilliland, The Patriot-News, SRBC suspends water withdrawal permm Jor driiling due to ImP stream
ﬂaws (July 19, 2011), avmlable at
p://www.pennlive ¢ony/raidstate/i ; 5 ater_withdrawa ; :
” Id. at2l. §
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increase the volume of gas extracted. The volume of chemicals can differ, but for a wgll that
uses 3 million gallons of fractaring fluids, there will potentially be up to 60,000 gallons of
chemicals used.'* These chemicals are typically stored in tanks on-site and blended with water
and proppants prior to injection.!’ Unfortunately, due to a loophole in the federal Safd Drinking
Water Act, the exact chemicals, amounts, and combinations are not required to be disc%loscd
despite reports that many of these chemicals are harmful and potentially cancer-causm& For
example, the EPA has found that chronic toxicity has been associated with some identified
“fracking” chemicals, such as ethylene glycol, glutaraldehyde, and n,n-dimethyl formgmide.'®

After the fracturing event, the pressure is decreased and the direction of fluid How is
reversed, allowing the fracturing fluid and naturally occurring substances to return to the
surface.!” These retuming fluids, known as flowback or process wastewater, come b ¢k highly
contaminated with heavy metals, carcinogens, and naturally occurring radioactive matgrials.'®
These have been known to include brmc mercury, lead, arsenic, radzum, uranium, and volatile
and semi-volatile organic compounds.'
i

This flowback water, which comprise as much as 60-80 percent of the fracturigg fluid
injected into the well, can be contaminated with tens of thousands of pounds of chemigals, salt,
and sand, posing difficulties for disposal.2® Initially, flowback fluids can amount to ag much as
100,000 gallons per day for several days, which is generally stored on-site in storage tgnks and -
waste impoundment pits prior to treatment or disposal.?! The lease sale stipulations d > not
* appear to regulate the storage of these fluids. One method of disposal is to discharge Water into
surface waters after treatment at a wastewater treatment facility. However, flowback {ater can
pose challenges for treatment facilities that are generally unable to remove radioactiveand other
harmful materials found deep underground, as well as large amounts of sodium, chloride and

bromide.? As an alternative, flowback water is sometimes disposed through land application,
- |
I

:‘ See Drmkmg Water Study Drafi Plan, supra at note 11, at 24, II
*Id,

' Id. at 25.

" Id, at 35,

% For example, the West Virginia Department of Environmental Protection found arsenic, lead and hexavalent

chromium in wastewaters. See Letter from West Virginia Department of Environmental Protection to William

Goodwin, Superintendent, Clarksburg Sanitary Board (July 23, 2009) New York State’s Department o

Environmental Conservation has reported levels of radium 226 in flowback water from the Marcellus Shale in

amounts over 250 times the limit for safe drinking water, See N.Y. Dep't of Envtl. Conservation, Draft

" Supplemental Generi¢ Environmental Impact Statement on the Oil, Gas and Solution Mining Regulatory Program at

p. 13 (2009), available at ﬁn;//_t}p dec.state.ny.us/dmn/download/OGASGEISFull pdf. The known carcifiogen

benzene has also been found in flowback waters from Pennsylvania and West Virginia at average concgntrations

nearly 100.times the maximum acceptable contaminant levels. /4. at 5-104, !
9 See Drinking Water Draft Plan, supra at note 11, at 30

 Seq Hydraulic Fracturing Research Study, supra at note 8. Ses also George Washington DEIS, suprh at note 11,

at 3-336.

3! See Drinking Water Study Draft Plan, supra at note 11, at 36. :
12 See Jan Urbing, N.Y. Times, Regulation Lax As Gas Wells Tainted Water Hits Rivers (Feb. 26, 201 1 at Al
(“Yet sewage treatment plant operators say they are far less capable of removing radioactive contami ts than most
other toxic substances, Indeed, moat of these facilities cannot remove enough of the radioactive materigl] to meat

11

—rorze =
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|
which involves spraying of the wastewater onto the forest floor. This method has beef known to

kill trees and foliage in the area, and deposit high levels of chloride, calcium and sodi
soil Lastly, flowback water may be returned underground using a permitted under,
injection well.**

in the
ound

It is unclear what the potential impacts would be to Alabama’s National Forests from
releases of fracturing fluids on water resources through accidental spills, land applicat on,
surface water discharges and groundwater contamination, or whether such releases coyld violate

state and federal water quality standards. The 2004 FEIS does not assess the ability of

wastewater treatment facilities to treat flowback water or analyze land application’s i
the parcels. Nor do the lease stipulations require disclosure of chemicals, limit land a;
or speak to whether flowback water can be discharged into surface waters of the Nati

or injected into underground wells. Concerningly, several of the parcels are located adj
or in the watershed of streams that fall under the State of Alabama’s special water usc|

local
pacts on
plication,

designations, which subjects them to heightened water quality standards. This includes a Public

Water Supply designation in Terrapin Creek; Fish and Wildlife designations in Cane (
Cheaha Creek, Choccolocco Creek, Shoal Creek and Terrapin Creek; and Swimming
designations in Cheaha Creek and Shoal Creek. See 2004 FEIS at 3-28 = 3-29. Furthe!

reek,

T

, the

Cahaba River and Hatchet Creek are designated as Outstanding Alabama Waters. The 2004

FEIS must be supplemented to asscss hydrofracking’s impact on these resources.

Those fracturing fluids that remain (or are later injected) underground have the

i

potential

to impact groundwater resources. For example, there have been numerous reports fror
homeowners of contamination of drinking water wells in areas of extensive shale gas
These fluids also have the potential to migrate into aquifers, as appears to be the case
Wyoming, where EPA has made a preliminary determination that hydraulic fracturing

%miugﬁs
n Pavilion,

ifluids

federal drinking-water standards before discharging the wastewater into rivers, sometimes just miles

up
drinking-water intake plants,”) It is unclear whether local wastewater treatment facilitios in the vlcm:l}; of

Alabama's National Forests have the capacity to treat flowback waters, since this potential impact was |

in the 2004 FEIS,

.See Adams et al., U.S.D.A,, Effects of Davelopmant of a Natural Gas Well and Associated Pipeling d

and Scientific Resources of the Fernow Experimental Forest (June 2010), avallable at

http://www

Whal Happened When a Well Was Drilied ln aNational F orest (Feb 4,2011), avax[able at
eg-whe

Survey concluded that the increased rate of earthquakes in the mid-continental U.S. is almost certainly

tream from

ot analyzed

the Natural

f. See also Nicholas Kusnetz, ProPublica, Anatomy of al JI[ as Well

“ -S'ee I-Lydxaullc FractunngStudy, Supra at note 8 A new study pcrfonned by 5c1entxsts at the U.S., Ge logical

anmade,

and potentially is linked to oll and gas extraction, particularly to deep waste disposa] injection wells, Sée W.L.

Elisworth, US Geological Survey, et al., Abstract: Are Selsmicity Rate Changes in the Midcontinent Ni
Manmada?, to be presented at Selsmologlcal Society of America 2012 Annual Meeting, availabie at

I;gg //www.seismosoc.org/meesings/2012/app/#12-137 (April 2012).

See Jackson et al., supra at note 5, at 2.

1

12
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have contaminated groundwater.? Contamination of groundwater may also originate *rom spills

or leaks of fracturing fluids at the surface.

ﬁ

Gas may also migrate up through fractures in the overlying rock layers into grcizmdwater.

This shale gas is typically comprised of over 90 percent methane,?’

This form of methane

contamination of drinking water wells is another clear and well documented potential #isk of
hydrofracking, as demonstrated by a recent Duke University stidy. The study found that
methane concentrations were on average 17 times higher in drinking water wells locatéd near

" natural gas drilling and hydrofracking sites in Pennsylvania and New York than in dn
water wells not located within 1 km of a gas well.® The average concentration in gas

ing

€as was

high enough to be a potential explosion hazard, This migration can occur through cofroded well

casings, failures in the integrity of cement surrounding the casing, or even potentially
direct movement of methane or flowback water upwards from underground following
fracturing.”’ State envirortmental agencies also have reported incidents of drinking we

contamination resulting from methane leaks from fracked gas wells.*® The 2004 FEIS’

supplemented to include an analysis of the impacts on nearby drinking water resource |

ough
ydraulic
er
must be
including

possible contamination of aquifers, private drinking wells, groundwater and surface witers, from

such drilling practices.

The re-evaluation of oil and gas development’s impacts on aquatic resources ig

particularly critical due to the important National Forest resources that stand to be harted by

these activities, Although the National Forests encompass less than 3% of Alabama’s
40% of the state’s freshwater aquatic species ate represented therein, See 2004 FEIS

land, over
3-167.

In addition, corhpared to other National Forests, Alabama’s forests rank first in the natjon for

diversity of mollusks, fish, and turtles, and second in diversity of crayfish and amphib
Among the National Forests of Alabama, the areas where parcels are located also app |
areas of extremely high species diversity. For example, the Oakmulgee Division of thi

i
[

I
% Natural Resources Defense Council, Comments on Draft Supplemental Generic Environmental Impa
on the Oil, Gas and Solution Mining Regulatory Program (Dec. 31, 2009) (submitted to the New York
sge also U.S. Enwl, Prot, Agency, Office of Research and Development, Draft Investigation of' Gro:mcﬂ
Contamlnation near Pavillon, %aoming (201 1), avallable ar

ﬁm D »

77 Seq Jackson at aI supra at note 5, at 2

s, 1d,
to be

]

t Statement
tate DEC);
Watsr

% Stephen G. Osbom, et al,, Methane Contamination of Drinking Water Accompanying Gas-Well Drﬂﬁng and

Hydraulic Fracturing, 108 PNAS 8172 (2011), available at hup://www.nicholas.duke.edw/c

# Pennsylvania State College of Agricultural Sciences Cooperative Extension, Water Facts 28: Gas well Dnllmg

and Your Prlvale Warer Supply at 2 (Mar, 2010), avallable ar
http:// esipsy.adu/ne z.
*For example, the Pennsy]vama DEP bas brought a series of enforcament actions agamst Cabot Oil &
drinking water well contamination. See Abrahm Lustgarten, ProPublica, Cabot Oil & Gas's Marcellus |
Slow AfterPA Enwranmem Oﬁ‘cials Order Wells Closed (Apr. 16, 2010), avmlable at

See also Ohlo Dept. of Natural Rosourccs Repo on the ]nvestlgatxon of the ntural Gas Invasxon of A
Bambrldge Townshlp of Geauga County, Ohio (2008), avmlable ar
) .con; blica/ DAty 3/ sthan

Gas for
Drilling to

sive-fine-a,
huifers in
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Talladega National Forest ranks second. /d. In addition, exceptional watersheds for
diversity and high numbers of listed speoics include the Cahaba, Lower Conecuh, Mi

Talladega National Forest, potentially warranting that forest’s desngnatwn as the highdst aquatlc
conservation priotity in Alabama, 2004 FEIS at 3-176, °

Based upon information and belief, leasing many of the proposed parcels is likkly to
harm these important aquatic resources. For example, in the Talladega Division of the Talladega
National Forest, 2,500 to 3,000 acres of proposed parcels, located in Township 14S, Rénge 11E,
flow into the Cane and Muscadine Creeks of the Tallapoosa River watershed, and the femaining
parcels flow into the Coosa River watershed. These two watersheds, the Tallapoosa River and
the Coosa River, are among fifteen watersheds that contain the highest number of endémic
aquatic species of all Alabama’s National Forests, and the presence of sensitive and thyeatened
and endangered species gives these watersheds a high overall vulnerability rating. See Forest
Plan at 4-17. On the Oakmulgee Division, most if not all of the approximately 15,000{acres to
be leased are in the watershed of the rénowned Cahaba River. Many of these parcels dre in the
_ watersheds of the Cahaba tributaries, the Oakmulgee and Little Oakmulgee Creeks,
Osakmulgee Creek supports at least one federally listed species, the ovate clubshell.*’

is included in the City’s Source Water Protection Plan and Water Quality Report.3? Ofl and gas
production on those parcels, which are directly located on the shoreline of the lake, colild have
potentially significant impacts on the quality and quantity of drinking water available for
Anniston and other municipalities that rely on this water source, such as Fort McCleIlln
Anniston Army Depot, parts of Oxford, Blue Mountain, Jacksonville, the Calhoun Copnty Water
and Fire Protection Authority, Hobson City, and the City of Weaver. Anniston’s wat supply is
a source of drinking water for over 66,000 people.

In particular, it appears that many of these parcels are in the Choccolocco Crex
watershed, especially in the watershed of its tributary Cheaha Creek, as well as some ip the

3 Stuart W, McGregor, Geological Survey of Alabama, Water Investigations Program, and Jeffrey T. Garner,
Alabama Dept, of Conservation and Natural Resources, Div. of Wildlife and Freshwater Fisheries, Restits of
" Qualitative Sampling for Protected Mussel Species at Selected Stations in the Cahaba River System, Al
Open-Fxle Report 0524, at 10 (2005), available ar www.gsa state.alus/esa/eco/ndfOFR 0524 .pdf.

% Seq Anniston Water Works & Sewer Board website, describing the Reservoir as one of the area's *
outstandmg surface water reservoxrs." avallable at http: f!ww aw 1D=2&pg=About+Us; see .

available at

http,

H
|
[,
i
i
i
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watershed of its tributary Shoal Creek. Several important aquatic species are found in]
Choccolocco Creek, including the blue shiner (listed as threatened and a Conservatio:ﬂTargct
Species of SAFC/TNC,) the holiday darter (endemic and a Conservation Target Species,) the
Coosa darter (endemic,) the coldwater darter (endemic, a Conservation Target Specie 'i, and
considered to be critically imperiled by The Nature Conservaney,) the Coosa shiner (eﬁdemic,)
the bronze darter (endemic,) the greensaddle crayfish (endemic,) the fine-lined pocketbook
(listed as threatened, endemic, and a Conservation Target Species,) the Tennessee hee! splitter
(candidate for listing,) the Alabama moccasinshell (listed as threatened,) the Southern pigtoe (a
Conservation Target Species considered eritically imperiled by TNC, which has now een listed)
and the Coosa creekshell (endemic).? According to a 1999 report by the Southern Ap| alachian
Forest Coalition and the Pacific Rivers Council, “of the small streams within the Coosa drainage,
Choccoloceo Creek is probably the most significant in terms of species diversity and presence of
imperiled species.”* That report identified the Choceolocco Creek watershed as one ¢f 15
Priority Aquatic Diversity Arcas in the entire Southern Appalachian region. There arq'I 6 miles of
bank length of the Choccolocco Creek within Talladega National Forest, and 120 square miles of
National Forest land within its watershed. I4. at' 14. Based on this, the report finds thgt
“[s]ystems lands on the Talladega NF should recejve particular attention.” Id, at {6.

The report also identified the Shoal Creek watershed (a Choccolocco tributary) as one of
22 smaller Critical Refugia for aquatic diversity on national forest lands in the Souther
Appalachians, as well as the best example of a small warmwater stream in the entire Mobile
Bay/Coosa drainage.”® Shoal Creek holds three of the four imperiled mussel species a*d four
critically imperiled snail species known from the Alabama portion of the Coosa syster, and
there is potential for other candidate species to be present there as well. Jd, at 21, Indged, the
1999 report notes that “virtually all the upper Coosa tributary systems in Alabama .., deserve
attention as conservation priorities.” /d. at 11. '

Over 5,000 acres of the parcels in Township 14S, Range 11E feed the south fork
watershed of Terrapin Creek, which also is considered a critical aquatic refuge for sorde fish and
mussel species. ;

The 2004 FEIS did not examine the full lifecycle of the high volume hydrofraq’i;i)ng
process, from the impact on water sources at the outset to the potential contamination from
“fracking” fluids used to extract natural gas to the proper treatment and disposal of these fluids at
the end of the process. In fact, the potential for high-volume hydrofracking is nowher
mentioned in the 2004 FEIS. Without supplementing the 2004 FEIS, the permitting of high
volume hydrofracking by BLM violates NEPA. ' |
? William O, McLamney, The Southern Appaléchian Forest Coalition and Pacific Rivers Council, Pratc{crian of
‘ Aguaﬂc Biodiversity in the Southern Appalachian National Forests and their Watersheds at 16, 7-9, inq‘ﬁuded with
;{us protest letter for ease of reference as Attachment A, j

- !
* Id.at21, ;! b

15
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2. SURFACE IMPACTS OF FRACKING d

During site preparation for a shale well, an area must be cleared to provide spape for one
or more wellheads; pits for holdmg water, used dnlhng ﬂuxds and other materials; an space for

that one to two acres per well would be cleared for the drill pad. See 2004 FEIS at 3-
contrast, in the Marcellus Shale gas play, an average 3.1 acres is cleared for the drill

Similarly, truck traffic associated with horizontal natural gas wells is signific tly heavier
than traffic associated with conventional drilling operations. For example, the National Park
~ Service estimates that in Marcellus Shale production areas, between 300 and 1,300 trugk trips
would occur per well.®” Other documents have estimated that between 2,920 and 4, 441 truck
trips are necessary for a three well multi-well pad.*® Narrow dirt roads may need to bj widened
or paved to accommodate this high volume of traffic, increasing surface impacts and sformwater
runoff. Additionally, the increase in the number of truck trips required for each well d,iso
increases the risk of chemical transportation accldents i

Additionally, many horizontal hydrofracking operations use open storage pits ¢
brine and flowback. These pits can have impacts on bird and bat species, which can
pits for bodies of water.*" These pits can also impact the environment from leaks and |

volume of drill cuttings from drilling a horizontal well may be one-third greater than
conventional drilling wal.” This may necessitate the use of a larger regerve pit, and i?ncreasas

the amount of heavy metals and naturally occurring radioactive metals on the site, |

% Neal Johnson ef al., The Nature Conservancy, Pennsylvania Energy Impacts A:sessmenr, Report 1 Nlarcellus
Shale Natural Gas and Wmd (Nov 15 2010) at 10 avaﬁabfe at N

37 Ses Drinking Water Draft Plan. .mpra at note 1 1, at 55
*¥ See George Washington DEIS, supra at note 11, at 3.338, |
% See Drinking Water Draft Plan, supra at note 11 at 14, ]
“* See U.S. Fish and Wildlife Service, Region 6, Envtl, Comammmts Prograrn Reserve Pit Managemeht:
Mzgratory Birds, at i (2009), available ar hitp://westemenerg ce.org/wp-content/uploads/2009/09/R

* Ohio Dep t of Natural Resources, Notice of Violation No. 1278508985 (June 21, 2010).
“ Se¢ N.Y. D.E.C. Draft Supplemental GEIS, supra at notc 18, at 6-63,

16
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o

Prior to offering the parcels for lease, BLM and the Forest Service must suppl ent their
NEPA analysis to consider the potential effects from all these surface impacts,
' |
l'ieen

These surface impacts can cause severe harm to forest resources that have not :
adequately considered. For example, several of the proposed parcels appear to be loc#ed in the
Forest Plan’s Longleaf Restoration management prescription area, such as those in 'I‘o{wnship
218, Range 6E, and Township 14S, Range 11E. This prescription area calls for “na
appearing” landscape. See Forest Plan at 3-39. The leasing of these parcels could be detrimental
to Longleaf restoration efforts due to, for example, the conversion of longleaf forest orpotential
longleaf restoration sites to gas development facilities, the fragmentation of longleaf of potential
longleaf forests by such facilities, and harmful land application practices or spills of ciemicals
from trucks or storage areas. In addition, the oil and gas development permitted by this lease.
sale appears to be at odds with the efforts of the Forest Service and numerous federal, #tate and
nongovernmental partners to promote range-wide restoration of Longleaf Pine through‘ the
America’s Longleaf Restoration Initiative,” The Range-Wide Conservation Plan for the
Longleaf Pine desighates the Talladega area, anchored by the Talladega National Forelt, as a
Significant Landscape for longleaf restoration, which is “intended to focus conservatign efforts
to establish or maintain functional landscapes with adequate connectivity for large-are
dependent species and complex matrices of natural communities.” Id. at 21, 34, The lan notes
that both Significant Landscapes and smaller Significant Sites are “imiportant to the c
of the range of longleaf pine communities and species diversity.” Id, at 21, The Tall

Southeastern Interior LLP Woodland Ecosystem Type, giving it unique value even
other Significant Landscape areas. /d. at 30, Despite evidence that the Forest Se,rviceﬂis heavily
invested in the restoration of longleaf pine, for example, with its leadership in America’s
'Longleaf Restoration Initiative, there is no evidence that the agencies have consideredithe effects
or consistency of leasing and drilling in the Alabama National Forests on the longleaf pine.

3. IMPACTS OF FRACKING ON AIR QUALITY i

As part of its 2004 NEPA analysis, the Forest Service also did not consider the|air quality
impacts of high volume hydrofracking, which are more severe than those related to cohventional
drilling. The EPA has reported that hydraulic fracturing of one well leads to emissionﬁ;_of 23
tons of volatile organic compounds (VOCs) - roughly 200 times more emissions than jf the well
was not hydraulically fractured.** VOCs are known to be highly toxic and also to confribute to

I
o See Amenca s Longleaf Range-Wide Canservatlan Plan for Longleaf Pine (2009), available at |
americasloneleaf.org/media/86/conservation pls {
- U S. Envtl, Pmt Agency, Proposed Rule, Or! and Nasiral Gas Séctor: New Source Performance Staﬁdards and
1.
i

National Emission Standards for Hazardous Air Pollutants Reviews, 76 Fed. Reg. 52,757 (Aug. 23, 20

17 i
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ozone. In addition, fugitive methane cmissions from shale have been shown to be at l¢ast 30
percent more than those from conventional gas operations.*’ :‘j
In addition to the NEPA requiremerits to consider impacts on air quality, the a ]cncy must
consider whether these potential emissions threaten the affected arcas’ compliance with the
Clean Air Act. This is especially important for any Class 1 areas, such as the Sipsey Wilderness
in the Bankhead National Forest in- Alabama; Class 1 areas can only receive a small hount of
pollution under the Act. See 2004 Forest Plan at 2-17. '

o
BLM and the Forest Service must consider the potential for increases in air pol{ution
connected to high volume hydrofracking prior to the issuance of leases for the Alab paxcels

4, IMPACTS OF FRACKING ON WILDLIFE

Qil and gas drilling operations can impact wildlife by killing and harming amr&als that
cannot leave habitats affected by construction of access roads, clearing and leveling orjdrill pad
sites, or construction or pipelines and facilities. See 2004 FEIS at 3-69 (noting that “[y]egetation
occupymg the areas to be disturbed for road and pad will be uprooted and destroyed” and the |

“noise, lights, and activity of men and machines could disturb wildlife in the surrounding
environs.”) Wildlife will certainly be displaced by these activities in greater numbers than had
originally be predicted in the Forest Plan and its FEIS, due to the increased footprint of high
‘volume drilling operations compared to conventional drilling and the greater interest if oil and
gas development than projected. In addition, there are potential adverse impacts from|the
creation of forest edge from construction activities, with research demonstrating that nieasurable
impacts often extend at least 330 feet into the forest area adjacent to the edge.*® The 2004 FEIS
must be supplemented to consider increased impacts to wildlife and their habitat fromJ nereased
development should high volume hydrofracking occur on the parcels. !

|

5. IMPACTS OF FRACKING ON RECREATION AND SCENERY !
The Alabama National Forests in particular hold many varied opportunities fori
recreation, including the Bartrum and Pinhoti National Recreation Trails, the Tal]adeg‘L Scenic
Drive, and the Cheaha and Dugger Mountain Wilderness Areas. See Forest Plan at 2-%5. One of
the Forest Plan’s goals is to provide “a spectrum of high quality, nature-based recreati n settings
and opportunities that reflect the unique and exceptional resources of the Forest.” Id. jAnother
goal is to “[p]rotect and enhance the seenic and aesthetic values of the National Forestjlands

: I

45 Robert W, Howarth, et al., Climactic Change, Methane and the greenhouse has foorprint of narural gru from
Shales formations: A Jetter, at Abstract (2011), avaliabie at

http://www.eeb.cornell, g_tig{hgﬂﬁ;;ﬂﬂgﬂmh%mcl%mal%m%zggﬂ1 Lpdf, see also Robert W, Howatth, er al.,

Climactic Change, Venting and leaking of methane from shale gas development: Response to Cathles e} al (Feb

2012), available at http://www.eeb.comell.edwhowarth/Howarthetal2012_Final pdf.

15 See Johnson, supra at note 36, h
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through application of the Scenery Management System and assigned Scenic Integrit
Objectives, which are supposed to govern all new projects in the forests. Id. at 2-60.

i

Unconventional oil and gas development using hydrbfrackjng has the potenti
in sngmﬁcant impacts to these resources, impairing the Forest Service's ability to mee'
recreational and scenic management prescription goals. By its very nature, oil‘and ga
development is incompatible with the desired experience in semi-primitive recreation
The 2004 FEIS provided a minimal discussion of impacts from conventional drilling, 1
oil and gas drilling may cause “some adverse impact on recreational activities such as
watching or hunting.” /d. at 3-69, However, it notes that these impacts will be “sho
duraticn and very localized iri effect,” and most visual impacts will be “subtle and eas
screened from most viewsheds.” Id. at 3-69, 3-70. These impacts are likely 1o be mu
significant should high volume hydrofracking be permitted on the parcels, as discusse
The 2004 FEIS should be supplemented to analyze the expected extent of potential im

#%E%?Fm“ﬂ‘—gﬁw

P. 20

to result
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oting that
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more
above.
pacts on

trails and trail users from increased road and pipeline construction and the gights and spunds of

round-the-clock, large-scale hydrofracking operations on and near recreational and seq

Concerningly, some parcels appear to be within or adjacent to areas that serv
recreation and scenic functions within the National Forests, For example, several par
Sections 25 and 35 of Townshlp 188, Range 7E are adjacent to the Cheaha Wilderness
which, according to Alabama Mountain Treasures, provides “spectacular wilderness v

:—‘%‘*ﬁ—

ic areas.

¢ Jmportant

d

Is in
Area,

iews” and

is “vital to the integrity of the Wilderness.”*’ The Cheaha Wilderness Area is near Chpaha

Mountain, which is one of the most popular recreation sites in Alabama. This Area’s |
management prescription in the Forest Plan dictates that it is to be characterized by
“unfragmented habitat” and should exhibit “little evidence of visitor use” and “minor

vidence of

primitive travelways.” See Forest Plan at 4-20. It is unclear how the drilling of oil and gas wells
adjacent to this wildemess area is compatible with the management prescriptions set for this
important recreational area. Moreover, some of the parcels proposed for lease appear to extend

slightly into the Wilderness area. We hope this appearance is not actually the case, bu
and Forest Service must ensure that no leases include Wildemess land. !

Similarly, several sections (located in Township 148, Range 11E a3 well as To
185, Range 7E) appear to be located in an area that has been designated Dispersed Re

Prescription® under the Forest Plan. See id. at 3-32. Under this prescription, the areai

supposed to sustain “a relatively high number of recreationists” and to “showcase hig}
scenery maintained through low intensity, planned vegetation management activities.’

*7 Lamar Marshall and Ken Wills, The Wilderness Society, Alabama's Mountain Treasures: The Unpr
Wildlands of the Bankhsad and Talladega Navional Forests at 27 (2003). Portions of this source are in
this protest lettor for case of reference as Attachment B,

" Most of the Oakmulgee District is allocated to forest plan prescriptions for Dlspersed Recraauon,
Restoration, and Red-Cockaded Woodpecker habitat, so the impacts to those prescnptmns and their re
discussed here likely apply to many of the Oakmulgee parcels as well. 1]
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Wildlife viewing is “an important component” of recreation in this arca. Jd. The parc&lsin
Township 148, Range 11E also fall within the Alabama Mountain Treasures’ proposefl Shoal

Valley Scenic Area, which is “heavily used for recreation."”

. i
The patcels in Township 188, Range 7E are of particular concern, as these are located

within the Dispersed Recreation prescription adjacent to the Cheaha Wilderness Area.| Proposed
lease parcels here contain Chinnabee Lake and various campsites and trails, including fthe
Chinnabee Silent Trail, which was built in the early 1970s by members of a Boy Scouf troop who
‘were students at the Alabama Institute for the Deaf and Blind.** These parcels also are located
within the proposed Cheaha Creek Scenic Area identified in Alabama Mountain Treagures. The
proposed Chesha Creek Scenic Area “includes some of the best waterfalls in the Tallagega
Mountain range” and “contains fabulous scenic views and some of the best recreationdl
opportunities within the national forest. "1 Proposed lease parcels contain or are very hear
Cheaha Falls. The lease parcels in this area would cover most of the National Forest l*md in the
Cheaha Creek watershed. |

In addition, many of these parcels in the Cheaha Creek area are within the viewshed of
the Talladega Scenic Byway, which is within the Forest Plan’s Scenic Byway Corrido;
management prescription 7.A. Among other standards, Scenic Byway Corridors hayeja High
scenic integrity objective. The Forest Plan states that any oil and gas leases “will be i§sued with
a Controlled Surface Use stipulation.” Forest Plan at 3-25. Further, the Forest Plan nltes that
“[m]ineral material authorizations with conditions to protect the area may be permitteg.” Id.
The Plan does not specify what these conditions would be, of how stipulations would pe
sufficient to ensure that the scenery-related goals of the Plan will be achieved, Morepver, the
Controlled Surface Use stipulation printed in the lease sale advertisement does not coyer all of
the Scenic Byway prescription 7.A area, since that stipulation only covers sections 14tand 25,
while 7.A is located in sections 35 and 36 as well. This CSU stipulation also does notjspecify
what the constraints would be to ensure compliance with the Forest Plan standards forthe Scenic

Byway.

The proposed parcels located in Township 218, Range 6E (and perhaps other parcels as
well) fall within the Pinhoti Trail viewshed, which is known for its “very scenic waterfalls” and
“superb views,”* contain the Bulls Gap trailhead to the Pinhoti Trail, and are also within the
Alabama Mountain Treasures’ proposed Rebecca Mountain Wilderness, known as ti‘c last great
mountain of the Talladega chain.”*®  Similar to the Scenic Byway discussed above, the Pinhoti
National Receration Trail is protected by Forest Plan standards which designate a “tre]ﬂ corridor

** Marshel! and Wllls supra at note 47, at 20, o
% Russell Helms, 60 Hikes within 60 Male.s o Blrmmgham (2003) available at

ails.co ide.aspx? =HGD149-
51 Marshall and Wills, supra at note 4‘?, at 30,
52 Id. at 18,
*1d. at 32.
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protection zone” of 100’ on each side of the trail and set a High scenic integrity objccfﬁve for the
foreground of the trails (views from the trail to about %; mile), Forest Plan at 2-57 and App. B-
28. There appear t0 be no stipulations attached to the lease sale to ensure compliance with the

" trail corridor protection zone and the High scenic integrity objective.
f

The parcels in Township 158, Range 9E, Section 13, 18 and 24, south of Whitksides Mill
Lake/Hamner Reservoir, fall within the proposed Horseshoe Bend Scenic Area, whiclicontains a
particularly scenic portion of Shoal Creek surrounded by old growth hardwood and lnglcaf pine

forest which supported, and may still support, a red-cockaded woodpecker colony.**

L

Finally, on the Oakmulgee District, the parcels in Township 21N, Range 8E, Section 23
border the Cahaba River, a state-designated Outstanding Alabama Water. This sectio; 1 of the
Cahaba River is eligible for federal designation as a Scenic River under the Wild and $cenic
Rivers Act and the plan placed it in management prescription 2.C, Eligible Wild and jeenic
Rivers. Forest Plan at 3-12 and App. D-3. In eligible Scenic River corridors, the Pl 'Lpermits
leasing with a Controlled Surface Use (CSU) stipulation, so long as the High scenic integrity
objective is met. Jd. The stipulations attached to the proposed lease sale, however, dd not track
the Forest Plan, as they reference only eligible Wild River segments, thus creating confusion
regarding their application to the eligible Cahaba Scenic River. Moreover, the FEIS did not
consider the offects of gas drilling and hydrofracking on the Cahaba River, even if drilling is
 ditectional without surface occupancy. We believe that oil and gas leasing and develapment on
what is apparently the only National Forest parce! on the entire Cahaba River is not a&ropriate.
Further, most parcels on the Oakmulgee Division appear to be located within the Foregt Plan’s
management prescriptions for Red-Cockaded Woodpecker sub-HMA (Habitat Managgment
* Area) (Prescription 8.D.1) and Restoration of Longleaf Pine Forests (Prescription 9.D}. Several
parcels along the creeks also appear to be located within prescription areas for Mamta nance and
Restoration of Upland and Bottomland Hardwoods (Prescription 9.G). It is unclear hdw the
Plan’s objectives for the woodpecker and for restoration of these forest types can be nfet if these
areas are leased and drilled, as discussed further below.

Nowhere do the agencies assess the impacts of potential high Volume-hydrofra}:king
operations on the use and enjoyment of these recreational and scenic areas.

The 2004 FEIS Must B ( g Current
Reasonable P Drilling i i

now required under NEPA to determine the reasonable potential for drilling on the p cels. The
Interstate Oil and Gas Compact Commission estimates that hydraulic fracturing is noy used on

5 Marshal! and Wills, supra at note 47, at 21.
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90 percent of domestic oil and gas wells.”® Add 1o that the recent advances in shale

greater increases in the demand for and productivity of leases in areas where industry
typically not shown significant interest or success.

The Forest Plan analyzed the areas of the Alabama National Forests with mine

potential using a “Reasonable Foreseeable Development Scenario,” (“RFD”) which has been
developed by BLM geologists. See 2004 FEIS at 3-62. This study attempts to prcdlctJthe
potential for oil and gas development in the area over the next ten years based on anticipated
~ development and interest during that time, and predicts the associated environmental effects of

this anticipated development. See id. at 3-62 -3-65. The RFD is typically based on “spbsurface
geology, past development history, current activity, anticipated future demand with copsideration
of other significant factors, such as economics, technology, physical limitations on ac ess,
existing or anticipated infrastructure, and transportation.” Id. at 3-65. As discussed ai)vc, it
was based on this RFD that the Forest Service estimated that over the next ten years, one oil/gas
well would be drilled in Bankhead Forest, one on the Talladega Forest, and 10 (one pq year) on
the Conecuh Forest. Id. at 3-66. :|

It is highly likely that these projections are now gross underestimates due to ﬂﬂg new
advances in the oil and gas industry. In fact, there is evidence that these development§ in
technology have already impacted oil and gas drilling in Alabama. Shale formations i Alabama
can be found in the Black Warrior Basin and the Appalachian Thrust Belt, and includ¢ the
Middle Cambrian Conasauga Formation, a variety of Devonian shale units, and the Mississippian
Neal (Floyd) Shale.”® In recent years, there has been an increased interest in natural gs
exploration on Alabama's private lands, In 2005, Dominion Exploration and Productipn, Inc.
discovered gas in the Conasauga Formation, a landmark event representing the first cammercial
gas production from shale in the state of Alabama. 57 Since then, energy companies have been
pursuing drilling rights in Alabama in order to gam access to its shale plays, whose pdtential
have been compared to the Barnett Shale in Texas.’® Currently, the industry is in the beginning
stages of developing these shale resources, with multiple gas plays active in Alabama’s Black
'Warrior Basin and Appalachia Thrust Belt.”” The Neal Shale in particular has been ddscribed by
the Geologlcal Survey of Alabama as “the subject of intensive shale-gas exploration i recent
|

I
39 Railroad Commission of Texas, Testimony Submitted to the House Committee on Energy and Commerce by
Victor Carrillo, Chairman, Texas Railroad Commission, Representing the Interstate Oil and Gas Compact
Commxssxon (Feb 10, 2005 ), availab{a at

T3 '.“__k C. Pashin, G Uaalﬁaicamuvey of Alabama Gas Shale Patennal of AIabama at 1(2008)availabqe at
seR hm 3 L.pdf.

3 Mmmg Top 'News, Natural gas ﬁeld drawmg energy ﬂrms to AIabama (Fcbruary 10, 2007), available at
h Aty field-draw firms-! htm).

’ Pashin, supraatnotc 56, at 1.
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years."® Natural gas drilling companies have been reported to pay up to $500 an acr¢ for these
rights in Alabama, in addition to a share of potential revenues from drilling, Jd. Thisbpiking
demand illustrates the likelihood of increased interest in the development of shale plays in
Alabama’s National Forests through high volume hydrofracking, a phenomenon that was not
evaluated in the 2004 EIS.

Many of the Alabama parcels are located in shale basins and plays, such as thqse in the
Talladega National Forest, that have garnered development interest from the natural gs
industry.* Over 75,000 acres of the Oakmulgee Division of the Talladega National Fprest were
leased for drilling in 2007, showing greatly increased interest in gas development on the Forest
which was unanticipated during the 2004 Plan revision. Thus, we do not agree with the 2004
FEIS' conclusion that economic conditions and a lack of interest in the development qf oil and
- gas wells in the National Forests will continue in light of these recent changes. The RFD and
NEPA analysis based on its conclusions must be supplemented to consider increased E
development of shale resources in the National Forests. i

iv. The 2004 FEJIS Must be Supplemented to Adequately Consider
Cumulative Impacts from Development on Privately Owned Mineral

Rights Private Land. !

There are 90,414 acres of federal surface within the National Forests of Alabafna that are
subject to privately owned mineral interests, which comprises about 13.5 percent of the forest
" area. See 2004 FEIS at 3-56. Of this, 80,337 acres are subject to 100% private minerl
ownership. See id. As is clearly stated in the 2004 FEIS, the exercise of these private mineral
rights on National Forest lands “is a private decision, not a federal decision.” 2004 FEIS at 3-71.
Therefore, all Forest Plan alternatives are subject to these existing private rights. = '
nisent in an

Under NEPA, there must be an analysis of cumulative impacts on the enviro
Environmental Impact Statement. This cumulative impacts analysis must assess “past, present,
and reasonably foreseeable future actions” and the incremental impact of the proposed activities
when added to that baseline, whether those actions and activities are private or goverimental. 40
C.F.R. § 1508.7. This requires “some quantified or detailed information.” Neighbors of Cuddy
Mountain v. U.S. Forest Service, 137 F.3d 1372, 1379 (Sth Cir. 1998). Despite this, the 2004
FEIS failed to estimate the potential impacts of drilling on private mineral rights and jaearby .

' private lands in assessing the regional cumulative impacts of drilling operations. This should
have included an asscssment of environmental impacts that are expected to occur in Hght of other
past, present, and reasonably foreseeable future activities in the region, both public and private,

€0
Id at3. |
© ¢! Seq U.S, Energy Information Administration, Review of Emerging Resources: U.S. Shale Gas and S}

-6, 33 (July 2011) avatlable at fip.//fip.eia.doe gov/natgas/usshaleplays.pdf  Large parts of the Talladgga National
Forest overlie the Black Warrior Basin; The EIA estimates that combined Conasaugua/Floyd-Neal shale play

contains 4.37 trillion cubic feet of technically recoverable natural gas.
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Despite the large acreage available to private mineral development in the Natioﬂaal
Forests, not only did the FEIS fail to predict environmental impacts on forest resourced from any
future exercise of these private mineral rights in its cumulative impacts assessment, it glso could
not consider the increased potential for private mineral development due to the hexght ed
commercial viability of drilling for shale gas after the plan was adopted. The agenciesjmust
supplement the 2004 FEIS to consider the impacts of potential private mineral development on
the National Forests and on adjacent and nearby private lands in light of this new inforpation.

The agencies cannot rely on the 2004 FEIS in approving leasing of the Alabama parcels
due to the fact that it fails to assess impacts from oil and gas drilling on listed species gnd critical
habitat that werc added after its publication, and it must be supplemented to analyze the impacts
from unconventional oil and gas development and hydrofracking to listed species and gritical
habitat.

Since 2004, the U.S. Fish and Wildlife Service has listed one mussel species that is found
in the Alabama National Forests, meaning that it was not considered in the 2004 FEIS} This
species is the Georgia pigtoe, which was listed as endangered on Dec. 2, 2010, and hadi critical
habitat designated concurrent with its listing. See 75 Fed. Reg. 67,512 (Nov. 2, 2010) The
Georgia pigtoe’s critical habitat includes Terrapin Creek and Hatchet Creck, which, upon
information and belief, may be impacted by this lease sale.

In addition, designated critical habitat for many previously listed aquatic speciés is now
found in the National Forests in Alabama, and is potentially impacted by the leasing of many of
the parcels offered in this proposed lease sale. These impacts must be assessed prior tp the
issuance of these leases. In July of 2004, several months after the release of the 2004 REIS, the
Fish and Wildlife Service designated new critical habitat for 11 mussel species: the firfe-lined
pocketbook, orange-nacre mucket, Alabama moccasinshell, Coosa moccasinshell, ovate
clubshell, southern clubshell, datk pigtoe, southern pigtoe, triangular kidneyshell, soufhern
acornshell, and upland combshell. See 69 Fed. Reg. 40,084, 40,107 (July 1, 2004). S¢gments of
this critical habitat are located in the Alabama National Forests, including 10 miles injthe
Tuskegee National Forest, 83 miles in the Bankhead National Forest, and 40 miles in
Talladega National Forest, Jd. The ESA’s regulations mandate that federal agencies
consultation when critical habitat is designated and those agencies’ actions may affec‘ it. See SO
C.F.R. § 402.16. These species and critical habitat could potentially be found on the Alabama
parcels and/or impacted by drilling operations on those parcels, making it critical thatjthe
agencies re-evaluate and re-consult on drilling’s potential impacts prior to issuing an}j leases.”

52 Seq discussion on consultation under the Endangered Species Act, infra at page 29. !
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Due to this critical habitat designation, the agencies must reinitiate consultation with the Fish and
Wildlife Service. !

The 2004 FEIS also must be supplemented to analyze impacts of hydrofracking on the
listed species and critical habitat found in the National Forests. Based upon informatién and
belief, drilling on the proposed parcels may affect listed species in the National Forests. For
example, parcels at Township 158, Range 9E, Section 12 are located in a Red-Cockadpd
Woodpecker sub-HMA designation, according to the Forest Plan. This HMA, which j
specifically managed to provide habitat for Red Cockaded Woodpeckers, was deemed|by the
2004 FEIS to be “essential support” for the recovery of the species. The 2004 FEIS
- that a minimum of 3,000 acres of foraging must be restored in the Shoal Creck HMA,
for 24 cluster sites, in order for the Forest Service to comply with the Red-Cockaded

the habitat of the Red-Cockaded Woodpecker, and the Forest Service's ability to meetjrecovery
goals, prior to authorizing leasing of these parcels. _ i

There are 25 aquatic federally listed endangered and threatened specics associﬂmd with
the National Forests of Alabama, with mollusks composing nearly 75% of these specigs. 2004
FEIS at 3-207. The vast majority of these species are potentially harmed by activities that could
“increase sedimentation, siltation, or turbidity, contribute pollutants, adjust water chcljislry or

" nutrient cycling, raise water temperatures, change flow, modify habitat, alter streamsi Ee

vegetation, or block fish passage.” 2004 FEIS a 3-219.% : |

Unconventional oil and gas development and hydrofracking can impact listed %pecies by
altering habitat through construction of access roads, clearing and leveling of drill padsites, and
construction of pipelines and facilities, This can cause increased sedimentation from i
construction site runoff; addition of pollutants to aquatic resources due to accidents orlland
application of chemicals and fracturing fluids; and changes in water chemistry and wager
temperature due to significant water withdrawals that lessen the dilution of toxics in waterways,

“among other potential impacts. Specifically, the 2004 FEIS notes that “aquatic anim;]c could be
impacted by airbome dust settling on the nearby streambeds and pond bottoms” and “}s]ediment
washed down from the disturbed sites would also adversely impact aquatic life.” Jd. af 3-69.
The increased potential impacts to listed species and critical habitat from unconventiofal oil and

gas development and hydrofracking have not been analyzed by the agencies. i

% See discussion of endangered Cahaba shriner, /d. at 3-218; threatened goldline darter, id. at 3-220; endangered
upland combshell, id. at 3-224; endangered southern acornshell, id. at 3-225; threatened fine-lined pocltetbook, id, at
3-227: threatened orange-nacre mucket, id. at 3-229; threatened Alabama moccasinshell, id. at 3-231; epdangered
Coosa moccasinshell, /d. at 3-232; endangered Southern clubshell, /4. at 3-234; endangered southern piptoe, /d. at 3-

238; endangered ovate clubshell, /d. at 3-240; endangered triangular kidneyshell, fd. at 3-241; endangeted Lacy
elimia snail, id. at 3-243; and threatened painted rocksnail, id. at 3-246).
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In addition, based upon information and belief, several of these aquatic speciesfare found
near parcels that are included in this lease sale. This includes the upland combshell, southern
acornshell, fine-lined pocketbook, Coosa moccasinshell, southern clubshell, ovate clutjshell,
triangular kidneyshell, which have critical habitat on Terrapin Creek within the Shoal €reck
District of the Talladega National Forest, see id. at 3-224 — 3,240; see also 69 Fed. Reg. 40,084,
40,106; the Lacy elimia snail, which is located on Cheaha Creek downstream of the Tdlladega
district, see 2004 FEIS at 3-243; the painted rocksnail, which is located on Choccolocdp Creek,
see id. at 3-246; and several species that may be impacted by activities in the Oakmulgee
Division of the Talladega National Forest, including the Cahaba shrinet, goldline darte, southern
acornshell, orange-nacre mucket, Alabama moccasinshell, southern clubshell, ovate cl bshell,
triangular kidneyshell, See 69 Fed. Reg. 40,105,

In addition, the fine-lined pocketbook, Coosa moccasinshell, triangular kidneyshell, and
southern pigtoe have critical habitat on Hatchet Creek, the Shoal Creek tributary to the| Upper
Choccolocco, and Cheaha Creek within the Talladega District; in addition, the fine-lingd
pocketbook also has critical habitat in Cane Creek. 2004 FEIS at 3-227- 3-241; 69 Fed. Reg.
40,106-40,156. The agencies must analyze the impacts to these listed species and critical habitat

* under NEPA before allowing leasing of the parcels to go forward, 1

In summary, in the face of the new information that has arisen since the 2004 KEIS,
further analysis is now required under NEPA. The 2004 FEIS’ lack of assessment of these
potentially significant environmental impacts on Alabama's National Forests due to volume
hydraulic fracturing and the dramatically increased interest in drilling here is a fatal flgw in this
NEPA analysis, requiting the agencies to supplement the 2004 FEIS to conduct more gnalysis
and public disclosure of its impacts prior to leasing these parcels. This process of sup lementing
the FEIS should include public notice and an opportunity for interested members of the public to
comment on a draft supplement, in order to ensure meaningful participation and info Jl ed

decisionmaking,

b. BLM and the Forest Service Have Failed to Consider a Reasonable Rai?gc of
 Alternatives for Development of Oil and Gas in the Forest Service FEIF.

The Forest Plan's FEIS violates NEPA by failing to consider a reasonable ran%e of
alternatives in the acreage and amount of federally-owned minerals it will make availdble for
leasing in its impact statement, Under NEPA, an EIS must consider and discuss reasapable
alternatives to the proposed action. 42 U.S.C. § 4332(2)(c)(iii); 40 C.F.R. § 1502.14. i It should
sharply define the issues and provide a “clear basis for choice among options by the !
decisionmaker and the public.” Id. Agencies must “rigorously explore and objectively evaluate
all reasonable alternatives.” Id. at 1502.14(a). The EIS must “provide a full and fair }tscussion
of significant environmental impacts and shall inform decisionmakers and the public of the
reasonable alternatives which would avoid or mininize adverse impacts or enhance thie quality
of the human environment.” Id. at 1502.1.
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| Accordingly, “[a]n agency must look at every reasonable alternative, with the range
dictated by the nature and scope of the proposed action, and sufficient to permit a reasdned
" choice.” Idaho Conservation League v. Mumma, 956 F.2d 1508, 1520 (9th Cir. 1992) {internal
citations omitted); see also Headwaters, Inc. v. Bureau of Land Management, 914 F.2d 1174,
1180-81 (9th Cir. 1990) (“appropriate range of alternatives” must be considered). The
“existence of a viable but unexamined alternative renders an environmental impact stafement
inadequate.” Idaho Conservation League, 956 F.2d at 1519 (internal citations omitted).

The National Forest Management Act (NFMA) regulations also requir¢ considgration of
alternatives, providing that the agency “shall formulate a broad rarige of reasonable altgrnatives
according to NEPA procedures . . . Alternatives shall be distributed between the minimium
resource potential and the maximum resource potential.” 36 C.F.R. § 219.12(f)(1) (Se%:t. 30,
1982). ' L

1

Despite this mandate, all of the alteratives considered by the Forest Service cqntained
identical management prescription allocations for mineral resources, See 2004 FEIS af 2-13. In
the 2004 FEIS, every single alternative considered by the Forest Service had exactly tite same
* area of the Forests open to mineral exploration and development — 92.2 percent. See 2004 FEIS
at 2-26. While the alternatives varied in the stipulations applied, the FEIS itsclf admitfed that
“total acreage available for lease would remain virtually the same” under all altematives, 2004
FEIS at 3-74. This altematives analysis fails to reptesent a full spectrum — or any spe -of
 reasonable alternatives for oil and gas leasing availability in the National Forests, Thi$isa
significant flaw in the 2004 FEIS that must be cured before any oil and gas leases-can pe sold by
BLM. Particularly now that the impacts of allowing leasing and drilling on 92% of the forest
have changed so much, it is essential that the agencies consider, with public participation, a full
range of altematives for oil and gas development on the forest.

c. BLM’s Issuance of Leases would Constitute an Irretrievable Commitml:nt of
Resources in Violation of NEPA,

The protesting partiés also object to BLM’s vesting of development rights at tHe time of
lease issuance, which severely limits the agency’s ability to respond to site-specific cancerns that
right arise later in time. This may lead to a situation where BLM or the Forest Servide is unable
 to impose stipulations that are necessary in order to comply with federal laws and regylations or
to fulfill their goals, due to perceived infringement on the rights of lessees. '

For example, the 2004 FEIS states that, for any limitations that the Forest Serviice might
impose on surface activities by lessees, those limitations will be “considered consistenit with the
lease rights granted, provided they do not require relocation of proposed operations by more than
200 meters, require that the operations bé sited off the leasehold, or prohibit new surfdce
disturbing operations for a period in excess of 60 days in any lease year.” 2004 FEIS 4t 3-63.
This significantly restricts the agencies’ ability to ensure the protection of national forest

E
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resources. Importantly, since the agencies apparently do not intend to conduct a site-specific
investigation until the lessee submits an Application for Permission to Drill (APD), thgre may be
significant impacts that are not fully understood until after development rights have been sold.

The agencies’ interpretation of lease issuance under these terms apparently dogs riot
reserve to BLM the right to prevent surface disturbing activities except for, potentially} the
" limited purpose of ensuring against jeopardy to listed spccies.“ The issuance of leases in their
current form-¢annot ensure that BLM and the Forest Service will have the authority tojenforce
the additional stipulations they may find necessary to ensure the conservation and re
listed species, or to meet the Forest Service’s obligations under the NFMA (discussed
below), should a site specific analysis reveal, for example, that a particular parcel is
for surface occupancy. The Forest Service itself has stated that “once a lease is issued|the
opport;.;nity to deny access is irreversible for the life of the lease or the life of the prodhcing
field.”

Thus, lease issuance constitutes an irretrievable commitment of resources under NEPA
section 102. Under NEPA, courts have determined that BLM and the Forest Service are
obligated to fully analyze impacts arising from oil and gas development prior to issuirlg leases.
See, e.g., Southern Utah Wilderness Alliance, 159 IBLA 220, 224-43 (2003); Pennac { Energy,
Inc. v, U.S. Dep't of the Interior, 377 F.3d 1147 (10th Cir, 2004); Conner v. Burford, 848 F 2d
1441 (9th Cir. 1988); Sierra Club v. Peterson, 717 F.2d 1409 (D.C. Cir. 1983).

It is also well-established that in order to satisfy NEPA, the environmental analysis must
be site-specific. See New Mexico ex rel. Richardson v. Bureau of Land Management, 565 F.3d
683, 717-20 (10th Cir. 2009) (holding that where “any environmental impacts [are] re sonably
foreseeable at the leasing stage,” NEPA requires an analysis of the site-specific impacts of
leasing). However, no such site-specific analysis has been conducted by BLM or the t orest
Service in this case. '

Moreover, the parties to this protest have requested that BLM provide maps 0 the
contested parcels to the public, so that interested members of the public can understanf and
evaluate the effects of leasing for oil and gas development on National Forest resourcgs. BLM
claimed not to have maps. The Forest Service eventually provided maps of the parcels located in
the Talladega and Shoal Creek divisions of the Talladega National Forest, which the partics
appreciated. However, the Forest Service did not provide maps of the parcels in the Qakmulgee
Division. It is our understanding that maps for those parcels in the Oakmulgee Divisibn have not
been created by either BLM or the Forest Service. Without having ever mapped thesd parcels, it

% None of the contested parcels is covered entirely by an NSO stipulation. One $ection of parcel ALES 057443 is

subject to an NSO stipulation, but surface disturbing development is not precluded on the other sectiorts of the lease,

and even the NSO stipulation is unclear for reasons discussed further below. I
65 See Pinal Environmental Impact Statement on Oil and Gas Leasing in Bridger-Teton National Foresf (Feb. 2003)

at 3-192, |t
’ |
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is difficult to imagine how the agencies could possibly have undertaken an adequate si-i,e-spcciﬂc

analysis. Because no site-specific analyses have been performed, leasing the contesteq parcels
would violate the BLM’s obligations under the National Environmental Policy Act. |

allow for more broad ‘authority to restrict or forbid drilling in order to comply with federal law,
or until site-specific evaluations of the Alabama parcels have been conducted and necessary
information obtained to ensure that lease stipulations are sufficient to ensure complianﬂ:c with
federal laws. I}

Leasing should not move forward until either the current lease terms are amensfd to

III.  BLM and the Forest Service Will Violate The ESA If They Offer These Pdrcels For
Sale. ' }
I

on the impacts to listed species and critical habitat from proposed drilling prior to issuing oil and
gas leases., As of 2004, when the Forest Plan was released, the National Forests of Al
contained habitat supporting 54 federally listed species under the Endangered Species
including the bald eagle, the Red-Cockaded Woodpecker, and many aquatic species. See 2004
Forest Plan at 2-28. Many of these species may be affected by the proposed oil and ggs drilling
activities. Indeed, this oil and gas leasing and development seem likely to adversely affect many
of these species, particularly the Red-Cockaded Woodpecker and the aquatic species, gnd to
adversely modify any designated critical habitat in or downstream from the lease parcgls, as
discussed above.

BLM and the Forest Service must consult with the U.S, Fish and Wildlife Se¥e (FWS)

ama
ct

In addition, the FWS has listed additional species and critical habitat impacting the
National Forests, as discussed above. Despite this, as far as the protesting parties havg been able
to determine, while the Forest Service appears to have engaged in informal consultatign on the
_Forest Plan in 2003, resulting in a biological assessment, neither the Forest Service ndf BLM
have yet consulted with FWS on the site-specific impacts of this lease sale. Nor havethe
agencies reinitiated consultation to consider impacts on newly listed species, newly ddsignated
critical habitat, or the emergence of high volume shale hydrofracking, This violates tiie ESA.

The ESA requires federal agencies to consult with the U.S. Fish and Wildlife $ervice
regarding the impacts of proposed federal actions on threatened and endangered specis. 16
U.S.C. § 1536(a)(2). Agencies, in consultation with FWS, must insure that their actios are not
likely to jeopardize the existence of listed species or to destroy or adversely modify aiily
designated critical habitat. Id. Further, ESA’s implementing regulations mandate tha} “[e]ach
federal agency shall review its actions at the earliest posstble time” to determine whether an
action may affect protected species and, if so, to engage in the appropriate consultation. 50
" C.F.R § 402.14(a) (emphasis added); see also Wildernéss Soc'y v. Wisely, 524 F. Sugip. 2d 1285,
1301 (D. Colo. 2007) (“[T]he BLM’s duty to confer with the FWS arises as of the tinje that it
was possible for the two agencies to engage in meaningful conference regarding thencﬂacisicn to

i
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be made”). If a proposed action “may affect listed species or critical habitat,” then thejagency
must formally consult with FWS, unless, as a result of informal consultation, the agengy
determines that the action “may affect, but “is not likely to adversely affect listed specjes or
critical habitat,” and the FWS concurs. 50 C.F.R. §§ 402.13(a), 402.14(a)-(b).

reinitiate consultation when a new species is listed or critical habitat is designated andithose
agencies’ actions may affect it. See 50 C.F.R. § 402.16(d). Further, these regulations jalso
mandate that federal agencies reinitiate consultation when “new information reveals effects that
rnay affect listed species or critical habitat in a manner or to an extent not previously |

i
In addition, as discussed above, the ESA’s regulations mandate that federal aggncies
|
considered.” Id. at 402.16(b). }

Contrary to this requirement, neither the Forest Service nor BLM have consultgd with
FWS ori thiis lease sale. To the extent that the agencies may éttempt to rely on the inﬁtmal
consultation on the Forest Plan, that consultation is not adequate to cover this lease sale. First,
the new species listing, new critical habitat designations, and new information regardifg the
extent and type of drilling here require the reinitiation of consultation prior to any leasg sale.
Second, the consultation on the Forest Plan did not consider the site-specific impacts df leasing
and gas development here. Third, such leasing and gas development here obviously aje likely to
adversely affect listed species and critical habitat, necessitating formal consultation prior to the
sale of any leases. To the parties’ knowledge, formal consultation has never occurredy To the
extent that the agencies may contemplate delaying any further consultation until affer the parcels
" have already been auctibned off at the leasc sale, this would be impermissible, becausg NEPA
analysis and ESA consultation must occur prior to the irretrievable commitment to thi sale of
those leases, The Forest Service and BLM must consult with the Fish and Wildlife S¢rvice over
impacts to listed species and critical habitat in the Alabama National Forests prior to i3suing
leases. Their failure to reinitiate consultation violates the ESA.

: |
IV. BLM and the Forest Service Should Delay Leasing of Alabama Parcels until New
Rules are Promulgated.

There are several new rules in the process of being endcted that will address
hydrofracking. For example, the Bureau of Land Management js currently in the process of
issuing federal hydraulic fracturing regulations, which will apply to oil and gas leasing activities
on federal lands.% These are reported to include requirements that companies disclos chemicals
in their fracturing fluids, and also mandate that companies win approval prior to using/hydraulic
fracturing technology on federal lands.”” In addition, the U.S. Environmental Protectibn Agency
(EPA) is expected to release rules governing air pollution from hydraulic fracturing ij April of

}
6 Bureau of Land Management News Release, BLM Begins New Look At Ol Shale Plans (Apr. 13, 301 1), avatlable
' / ARLiU/INR 13

7 Houston Business Journal, Fracturing regulation would benefit industry, Interior Secratary says (Apy. 9, 2012),
avaflable at htp://ww¥, pjgjQumg]s.convhousmnfmomwo12!04!imerior-sgggg;gﬂ-!oiccsaaup_pi. rt-for.html.
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2012, as requiréd under a consent decree entered into with en}'/ir'onmental groups, that is
expected to curb smog-forming VOCs, emissions of benzene, and releases of methane.[® Lastly,
the EPA is currently conducting a study to assess the impacts of hydraulic fracturing o;tr drinking
. water resources, according to its plan, which was released in November 2011.%°

It is unclear how these regulations will apply to hydrofracking operations that gre already
permitted on federal lands. In light of this, the protesting parties believe that it is premhture and
inappropriate to lease the Alabama parcels, where hydraulic fracturing could potentially be
conducted, prior to the promulgation and entry into force of these new regulations. Orice these
regulations are issued, all future leases should incorporate the new regulations into their lease
terms. In addition, the protesting parties believe that the leasé of these parcels should be
suspended until the EPA issues the results of its study on drinking water impacts, in orfler to
ensure that the full impacts of hydrofracking are understood and incorporated into any|
supplemental NEPA analysis and future decisionmaking. _ !

V. BLM and the Forest Service Will Violate the NFMA If They Offer These Barcels
For Sale. ,

The Forest Service and BLM will violate the National Forest Management Acti(NFMA)
if they offer these parcels for sale. Under the NFMA, the Fotest Service’s land managgment
plans must achieve several goals, including: (1) insuring consideration of the economi¢ and
* énvironmental aspects of renewable resource management, “including the related systdms of
silviculture and protection of forest resources, to provide for outdoor recreation (including
wilderness), range, timber, watershed, wildlife, and fish”; (2) providing for diversity of plant and
animal communities; and (3) insuring research on and evaluation of the effects of eac
management system to ensure that it will not produce substantial and permanent impaiyment of
the productivity of the land, among other goals, 16 U.S.C. § 1604(g). In addition, NF
requires that “(r]esource plans and permits, contracts and other instruments for the usefand
occupancy of National Forest System lands shall be consistent with the land managemgnt plans.”
16 U.S.C. § 1604(i).

I
Essentially, this means that the Forest Service, in its Plan, must provide for cerfain
resources such as outdoor recreation, watershed integrity; fish and wildlife, plant and dnimal
diversity, and soil productivity, and all oil and gas development activities must be congistent with
the Forest Plan. See Northwoods Wilderness Recovery, Inc. v. U.S. Forest Service, 32p F.3d 405,
407 (6th Cir. 2003) (“Implementation of the forest plan is achieved through individualisite-

% Ben Geman, The Hlll EPA dalays frackmg air pallutlon rules (Apr 2, 2012), available at
: <wire/219565-¢x <fr pollution-rules. See proposedjrule at 76

Fed.ch 52,738 (Aug, 23, 2011)
® See U.S. Envil. Prot, Agency. Office of Research and Development, Plan to Study the Potantial r’mp ts of
Hydraulic F)'acturmg on Drmklng Warer Resources (Nov 2011), available at
/] ED4, a/grqund hydrauligfracturing/upload
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19 (2nd Cir. 1997) 'i

In summary, the Forest Service has a duty to ensure that the amount of drillingjpermitted
by this lease sale will still allow it to provide for the resources mandated under N , This it
has not done. Rather, the leasing appears to violate the NFMA by placing oil and gas
development above other management prescriptions and other natural resources and by failing to
ensure that lease stipulations for oil and gas development activities are sufficient to enforce all
applicable Forest Plan standards, As & prime example of the agencies’ failure to complly with
NFMA, in 2010, the Forest Service issued an amendment to its Forest Plan, titled FWI| 85, which
limits surface occupancy during minerals leasing operations to slopes that are equal tojor less
then 40 percent,” This standard has been incorporated into the Forest Plan, Howeve despnc
'NFMA's mandate that leasing operations be consistent with Forest Plan standards, thellease sale
_ notice does not include this standard in its lease stipulations. [

!

_ The lack of maps for all parcels in the lease sale also prevents the Forest Servi¢e from
adequately exercising its authority to ensure that leasing on the forest is consistent with the

effects leasing might have. It also cannot adequately evaluate whether forest resourcey or other
uses of the forest may be affected. Nor can the Forest Service ensure that leasing is cgnsistent
“with'its management plan. Perhaps for this reason, many of the proposed leases conflict with
existing Forest Service management prescriptions. : i

The lease of the contested parcels would make several areas available for drilling, despite
the conflict between the effects of drilling and the desired condition of these areas as §tated in the
management prescriptions.” While some areas require that leasing conform to controfled
surface use stipulations, neither the 2004 FEIS nor the lease sale analyze whether thcht
stipulations will ensure that the prescribed condition of these lands will not be comprdmised by
drilling activities. Moreover, the Forest Service has not even considered whether it ¢gn meet its
NFMA obligations to provide for these resources if the increased extent and new typejof gas
drilling and hydrofracking that now seems likely is allowed to go forward.

™ Seq National Forests in Alabama Revised Land and Resource Management Plan Amendment #2 - Minerals

Operation Standard (Dec, 27, 2010).
"L The protesting parties note that it is excecdingly difficult to them to determine the impact of leasing the parcels on

the Forest Plan’s management prescriptions (and other impacts), due to the lack of site-specific information in
BLM's Notice of Competitive Lease Sale document. !

1
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Should the agencies allow active lease development with such significant impagts, it will
likely. interfere upon the management prescriptions of Alabama’s National Forests, m 5t of
which are prescribed for restoration and/or recreation. As a result, more information ahd
analysig is needed on how areas with high conservation priorities will be affected by 349

development in order to comply with NFMA, ‘l|

It is possible that BLM would also violate its own internal direction were it to dffer these
parcels for sale. On February 13, 2009, the acting Director of BLM issued a Memorarfium to all
State Directors requiring certain steps to be followed to “allow for. a full review of pardels prior
to an oil and gas lease sale.” These steps include preparation of an initial briefing papdr to the
Washington office of BLM 50-55 days prior to the lease sale. Information to be provided in this
briefing paper includes discussion of roadless characteristics, whether any of the parcefs are in
citizen proposed wilderness and whether any of the parcels involved an endangered spicies or
- BLM-listed sensitive species. Clearly, the parcels meet these conditions. It is unclearlwhether
BLM has complied with this mandate. '

Lastly, it is unclear that the agencies have considered whether they are capablelof
overseeing this level of oil and gas production in the Alabama National Forests. The Qepartment
of Interior’s ability to police drilling on public lands has been called into question recently by a
teport prepared at the request of U.S. Representatives Edward J. Markey and Rush D. Holt, titled
Drilling Dysfunction: How the Failure to Oversee Drilling on Public Lands Endangers Health
and the Environment,” The report documented many violations of oil and gas drilling|rules on
federal lease and showed that only a “very small percentage of violations result in finep.” Id. at
3. In addition, it is unclear that state regulators have the funding or staff to adequatelyjenforce
state oil and gas regulations.” . The agencies must consider the likelihood of violationg by lessees
in determining the ultimate environmental impact of drilling on the parcels, and ought o weigh
whether the potential harm caused by these violationis mandates a greater demonstratidn of the
agencies’ ability to police these industries prior to the leasing of additional lands.

REQUEST FOR RELJEF

The protesting parties request that BLM withdraw the protested parcels from tHe June
2012 Competitive Oil and Gas Lease Sale until such time as BLM and the Forest Service have
, complied with federal laws and regulations, including NEPA, the ESA, and the NFMA, In
conducting its. NEPA supplementation, the Forest Service should consider whether setisitive
. parcels may be inappropriate for oil and gas development due to the presence of aquatjc
resources, listed or sensitive species, important recreational features, or other charactefistics,

2 Available at h o files/201

02:08 RP Dyshngtionpdt. ]
? See Abrahm Lustgarten, ProPubhca, Srate oil and Gas Regulators Are Spread Too Thm to Do Their .?obs (Dec.
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‘Furthermore, the leasing of parcels in the Alabama National Forests should be delayedjuntil the
enactment of new BLM rules governing hydrofracking; EPA air quality rules; and EPA’s final
study on the impacts of hydroftacking on drinking watér resources. The protesting paries
further request that BLM suspend the offering of the Alabama parcels while the agency considers

this protest.

‘Thank you for your consideration of this protest letter, Wild South’s address is: Ben Ptater, Wild
South, 16 Eagle Street, Suite 200, Asheville, NC 28801. Ben Prater can be reached byjtelephone
at 828-258-2667. Natural Resources Defense Council’s address is: Matthew McFeeleyl, Natural
Resources Defense Council, 1152 15th Street N.W., Suite 300, Washington, D.C, 200 i ;
Matthew McFeeley can be reached by telephone at 202-513-6250. Should you have aliy
questions, please contact Keith Johnston or Sarah Francisco at the Southern Environm{ntal Law

Center,

Sincerely,

- Keith Johnston

Mariaging Attorney, Birmingham Office
Southern Environmetital Law Center
2829 Second Ave. S,

Ste, 282

Birmingham, AL 35233

tel: (205) 745-3060

fax: (205) 745-3064

Sarah A, Francisco

Senior Attorney
National Forests and Parks Program Leader
201 West Main Street, Suite 14
Charlottesville, VA 22902
tel: (434) 9774090
fax; (434) 977-1483
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Steve Lohr, Supervisor, National Forests in Alabama
Elizdbeth Agpaoa, Regional Forcster, Southem Region
Andrew Colaninno, Director of Resource Information, Southem Region.
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Law Center - Q=i

FAX COVER SHEET

DATE: April 16, 2012 " TIME: 1:00 PM
TO: U.S. Department of Interior, Bureau of Land Management, Eastern States

FAXNUMBER:  (703)440-1551

FROM: The Southern Environmenta] Law Center

RE: . Protest of BLM’s Notice of Competitive Oil and Gas Lease Sale on June 14, 2012
Total number of pages (including cover sheet): ( /0“-""‘ °l 0(' A FN(C-5>
MESSAGE:

The Southern Envirohmental Law Center submits this Protest Letter and Attachments

BouthérnEnvirongnent.og

AandB

on behalf of Wild South and the Natural Resources Defense Council i in accordance with 43

C.F.R.3120.1-3.

Please confirm by email to Katie Ottenweller at kottenwg,[l;r@selcga org before closg of

business today that you have received this Protest Letter and all related Attachments.

IF YOU HAVE RECEIVED THIS FAX'IN ERROR, OR IF' YOU ENCOUNTER PROBLEMS

IN RECEIVING THIS TRANSMISSION, PLEASE CALL US IMMEDIATELY A
9900.

Carolinas Office: 200 West Franklin Strcet, Suite 330, Chapel Hill, NC 27516-2559 919/967-1.450 ?

" 404/521-

Georgja/ Alabama Office: The Candler Building, 127 Peachtece Street,'Suite 605, Atants, GA 30303-1800 40F/ 521-9900

|
|
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Protection of Aquatic Bipe
in +he Southern Arppalachian § ot
and their Watersheds

InFérmation For upz in he Foresh Plan Revielon Procees and Beyond

Compiled by | o
Pr. William O, Mclarney |
Franklin, NC -

A Report of
The Douthern Appalachian Foreet (/oahhon
and
PacifFic Rivere Council
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‘ : Pacific Rivers Council
y PO. Box 10798
o E}; cnz. OR 97440 )
Pacific Rivers Council 541-345-0119 www.pacrivers.org
SOUTHERN APPALACHIAN somm " Fomtco,hmm
F R E S T Asgt Suue 323
. Ashew »NC 28801

C O A T 1

The Coalition consists of seventeen member groups:

‘ 828‘-252-9223 wwwisafc.org

Alsbama Environmental Council
205-322-3126
Chartoogs Rives Watershed Coo,ﬂtlon
706-782-6097
Cherokee Forest Voices
© 423.247-7895 .
Coalitlon for Jobs & the Environment
540-628-8996
Citizens Task Force
540-774-6690
FRorest Service Emplayees for Environmental Ethics
- §64-638-9843
" Georgia ForestWatch
7066358733
| Nantahala Forest Wazch
828-526-0284
National Audubon Society-NC
9102510666

Sierra Cl\yb
828-692-0262

-South Cnolma Forest Watch

' 864-647-8804
Southern Appalachian Biodi
828-258-2667

Southern Eayironmental
804-977-4090

The Wdﬁmss_ Socikty

404-872:9453
Virginia Foress Watkh
540-479-2176
'Wild Alabama
256.974-6166
WNC Alliance
828-258-8737

ity Project

Center
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Pro+oo+ioh' oP Aquatic 'Biodi'verei'l'y in +he Southern
A—ppalaohlan National Foreste and their Wa+zre:h do!
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: |
Information For uee in the Forest Plan Revision Process and Bayanh

- A Report Of The Southern Appalacbian Forest Coalition

Compiled by
Dr. William O. McLarney

Pranklin, NC | !

Edited by Susan Andrew and Hugh Irwin

"l rgml’tamn wu:& aqmm experts from around the southern Appafacb:am
hlstedt, US Geologxc Survey
C Wildlife Resources Commission
I Ggan, NC Statc Muscum of Natural Scicnee
", Richard Bruce, Highlands Biological Station
Nocl Burkhead, USGS Caribbean Science Center
* Billy Campbell, South Carolina Forest Watch
Ron Cicerello, Kentucky Statc Nature Preserves Commission
John Cooper, NC State Museum of Natural Science
Russ England, Georgia DNR
Patricia Flebbe, Virginia Polytechnic Instivute
John Fridell, U.S. Fish & Wildlife Service
Jeff Garner, Alabama DNR
Jim Godwin, Alabama Natural Heritage Program
_ Robert Jenkins, Roanoke College
Judith Johnson, NC Wildlife Resources Commission
Lee Ann McDougal, USDA Forest Service .. .
Chris McGrath, NC Wildlife Resources Commm:o.n'n
Ed Menhinick, UNC~Charloree:.
Scott Metee, Geological Survey of Alnbmla. _
Richard Neves, Virginia Polytechai¢’ fnsuuﬂe s
Malcolm Pierson, Alabama Power & Light .Cu
Charles Saylor, Tennessee Valley Authority
Wayne Starnes, NC State Museum of Natural Science
Bryn Tracy, NC DENR, Bioassessment Group
Buzz Williams, Chattooga River Watershed Coalition

Gary Williams, Tennessec Valley Auchority

e e
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E*zouﬁva ‘bummary o

: The southcastern United States has recently been recognized as 2 global center of aquatic biodiyersity. However, our
understanding of this diversity—where it is found, and what must be done to conserve it—has yet to b fully grasped, This
report focyses on the mountains of the region because it is here that our most natural landscapes, waterjquality, and public
ownerships are found. The purpose of this reporc is to list and begin to pricritize stream reaches and thiir watersheds in order
1o develop strategies 1o protect aquatic biodiversity in and around our public lands, the Southern Appalachian National
Forests. Barring a complete survey of the aquatic fauna of the region (something that has not been combiled ar present), thie

reporr is inrended as a “rapid assessment” of che most critical places requiring our atrention for conservytion efforts.

The author of this-report consulted with a long list of recognized experts in the field of aquaticibiology o compile
the Information presented within. This report prioritizes a set of 44 defined watershed units, or Aquatig Diversity Areas
(ADAs), to identify a group of sites thac, taken together, protect the greatest number of species, partic larly imperiled forms,
and simultaneously protect a diversity of intact, functional aquatic ecosystems, OFf the 44 ADAs defined herein, 15 are

- selected as priority areas for conservation emphasis, including at least one from eich of the three major Hrainage basins
- wreated in this repor. If it were: possible to adequarely protect these 15 ADAs, 96 of the 108 imperiled fpecies listed in this

report would be protected in ar least one watershed, including all of the mussel species:

Chocoolocco Creek, AL 3 Holston River, North Fork, TN gnd VA
Clinch River, TN and VA Holstan River, South Fork, TN shd VA
Conasauge River, TN and GA " Nolichueky River, NC and TN

" Coosawatee River, GA . Powell River, TN and VA
Cralg Creck / Johns Creek, VA Sipsey Fork / Black Warrior Rivey, AL
Etownh River, GA Tallapoosa River, AL and GA -
(Lower) Hiwassee River, TN and NC _ (Middle) and (Upper) Tennessee River, NC

The repore aléo defines a set of 22 smaller Critical Refugia, which are described in more derail for their significance
as sites of high fish diversity, endemic species tichness, or thei ccolagical identity as warm vs. coldwarey stresms. These places
are then recommended for careful management ¢o protect their special featurcs, particularly through thf process of national
forest plan revision, now underway in the region. The Critical Refugla are found on these streams:

Betty Creek, GAand NC - ' Pedlar River, VA
Brasstown Creek, GA end NC Poor Fork, Cumberland River, KiY
Chsittooga River, GA, NC and SC - © Possun Creek, TN

 Chaugn Rivet, SC’ Shos! Cresk, AL

. Childers Creek, TN : South Toc River, NC

Cidco Creek, Tn . Stony / Little Swony Creeks, VA
Cowee Creek, NC Suches Crock, GA
Holaton River, VA . Tuckassegee River, NC
Linville Rives, NC ' , Vengeance Creek, NC
Lirtle Tennessee River; GA and NC " Whitetop Lsurel Creek, VA

Chances are, the batdlé for the conservation and restoration of our aquatic biodiversity will be won or lost on private
lands. But our focus on the public larids is justified in part by the sheer cost of accomplishing comem:Fn work. Our meager
presented here make
it clear that improving the management of the national forcst lands will benefit habitats:downstream, :%ui somec critical sives
and specics can be protected by focusing on improving national forest management. The timing of thede recommendarions is
key, for the national forests in the region are now revising theit management plans, and planners ase ininced of the kind of

information offeted in this rapid assessment.
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INTRODUCTION

about 90 percent of the nearly 600 species of mussels and crayfishes, approximately 75 percent ofithe aquatic snails,

and about half the freshwater fishcs known ftom the contincntal United States (Shuse et al, 1997}, However, this
remarkable natural heritage is at risk, Human beings are naturally biased in favor of affairs in the terrestrigl world, but in fact,
aquatic biodiversity is being lost at an even more rapid rate than terrcstrial biodiversity. For fishes alone, if has been estimated
that 28 percent of the known freshwater spocies in North America are extince of in serious trouble, Stemshing the tide of
species loss in the region, as in other places, is a barele for ecological incegrity at the landscape scale; for, @5 Warren and others
note (1997), the process of extinction is not cataclysmic, bur racher is incremental, often a result of cumuative, Jocal and
then regional exticpations chat reflect a population’s scnsitivity to decreasing habitar and increasing isolatipn,

THE SOUTHPASTERN UNITED STATES is recognized as a global center of aguaric biodiversity. The Sofitheast contains

For the concerned citizen, what is at stake ie not jusv a list of mystetious, arcane and unpronoungeable criteets that
occupy unsecn habitats below. Ultimately, the demise of our native species is a harbinger of our own futufe course, To cite
just one example, our mountain streams provide drinking watcr to Kundreds of communitics downstrean. If our native -
mussel species cannot survive the task of filtering the waters they have inhabited for millions of ycars, wht expectations can
we hold for our own sustainabiliry? . :

: This report focuses on the mountains of the region because it is herc that our most natural landgtapes, water quality,
and public ownerships are found. The purpose of this repore is to list and begin to prioritize stream re and their
watersheds in order to devclop straregies to protect aquatic biodiversity in and around the Southern Appalachian National
Forests (primarily in the Southern Blue Ridgc and Ridge and Valley Biogeographic Provinces, but including porrions of the
Appalachian Plateau and Piedmont Provinces as well). The task'is timely, becausc che navional forests of she region are
presencly sevising the comprehensive Jand management plans that determine their future for the next 10415 years. This is a
ance-in-a-decade opportunity to obrain substantial protection for the critical watersheds on public tandsj Thus, identification
and prioritization of streams for which the national forests play an ownership and management role is critical now. This
identification is also imporrant for project-level planning the forests perform in preparation for removing timber, building or
oblirerating roads, and carrying our other activities that can impaxt aquatic communities. r

However, many of the stresm reaches in this report extend well outside national forest ownership. This.report should
prove useful in prioritizing scquisition within Forest Service purchase units. The report also offers infornjation and
- suggestions which should be' useful for. establishing conservation easements and riparian buffers on non-Forest Service land by
other federal and state agencics and the conservation community after the forest plarining process is conplered.

This report is intended to be a rapid assessment; a tool 1o aid the protéction of aquatic diversityjin the region. It is
hoped that the study this report represents will be deviloped and refined through future irerations. I is lso hoped that other
efforts to formulate protection strategies for aquatic systems will be encouraged by chis repore. This assessment covers the
following national forests (NFs) and their wacersheds: '
‘Alabama: Talladega NF (Shoal Creek and Talladega Ranger Districts only) and Bankhead NF
Georgia: - Chattahoochee NF' o '

South Carolina: Sumter NF (Andrew Pickens Ranger District only)

North Carolina: Nantahala and Pisgah NFs - '
Virginia: Jeffcrson NF (Portions of the James River watershed in the Geotge Washington NF are inclLded in the areas

' proposed for protection; but werc not reviewed in detail.) :

l(eﬁtur.ky: Jefferson NE (not including the Redbltd Purchase Unit of the Daniel Boone NF, administefed by the Jeffetson)
Tennesseer Cherokec NP ;




