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June 4,2012 

Bureau of Land Management 
Jeff Childers, Project Manager 
22835 Calle San Juan De Los Lagos 
Moreno Valley, CA 92553 

Re: 	 Draft Plan Amendment and Environmental Impact Statement for the McCoy Solar 
Energy Project 

Dear Mr. Childers, 

The Mojave Desert Air Quality Management District (District) has reviewed the Draft Plan 
Amendment and Environmental Impact Statement for the McCoy Solar Energy Project. This 
project proposes to construct, operate, maintain and decommission an up-to-750 megawatt (MW) 
photo voltaic (PV) solar energy generating facility and related infrastructure in unincorporated 
Riverside County, CA (McCoy Solar Energy Project). The majority of the project would be 
developed on Bureau of Land Management (BLM) administered land with approximately 477 
acres of privately owned land included in the proposed solar plant site boundary. The project 
would generate and deliver solar-generated power to the California electrical grid through an 
interconnection at the Colorado River Substation owned by Southern California 

The District concurs with the Applicant Proposed Measures and Management Practices, AIR- J 
and AIR-2. Please note that the District requires fugitive dust best management practices 
(including but not limited to applicable provisions of District Rule 403.2) be implemented in the 
grading and construction phases of the project. 

Thank you for the opportunity to review this notice of preparation. If you have any questions 
regarding this letter, please contact me at (760) 245-1661 or Tracy Walters at ext. 6122. 

Sincerely, 

£~ViO 
Supervising Air Quality Engineer 

AJD/tw 	 McCoy Solar PA EIS.doc 
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From: Richard Dean [mailto:rdean2733@gmail.com] 
Sent: Saturday, June 09, 2012 10:04 PM 
To: BLM_CA_McCoySolorEnergyPlant 
Subject: Our Support for the solar unit construction North of Blythe, Calfiornia 

Dear Mr. Childers:  

This email is just a short note of support for the McCoy Solar Project Northwest of Blythe, 
California. During the next 5 to 10 years hopefully, many other such plants will be built in the 
Southwest of the United States.  If enough alternative energy can be secured from projects such 
as this, the Southwest would need far less hydroelectric power from the Colorado River Basin 
allowing the dams along the Colorado River to keep the water behind the dams for drinking and 
irrigation purposes. 

To reduce the impact of these projects along the Colorado River it is nice to note that many of 
them are proposed near existing transmission lines to get the power into the grid and to where the 
power is needed, especially, in the large cities of the Southwest United States. 

Keep up the great effort and the good work toward more renewable power. 

Sincerely, 

The Dean Family 
64079 Dolomites Court 
Desert Hot Springs, CA 92240 

mailto:mailto:rdean2733@gmail.com
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Department of Toxic Substances Control 

Matthew Rodriquez 	
Secretary for 

Environmental Protection 
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Edmund G. Brown Jr. 
Governor


-	
Deborah O. Raphael, Director 

5796 Corporate Avenue 

Cypress, California 90630 

June 26, 2012 

Mr. Jeffery Childers 
Bureau of Land Management, Desert District Office t· 
22835 Calle San Juan de Los Lagos 
Moreno Valley, California 92553 ........ 

DRAFT PLAN AMENDMENT AND ENVIRONMENTAL IMPACT STATEMENT FOR 
MCCOY SOLAR ENERGY PROJECT (SCH# 2012054002) 

Dear Mr. Childers: 

The Department of Toxic Substances Control (DTSC) has received your submitted 
Notice of Preparation Report for the above-mentioned project. The following project 
description is stated in your document: "McCoy Solar LLC, a subsidiary of NextEra 
Energy Resources LLC (Applicant), proposes to construct, operate, maintain, and 
decommission an up-to-750 megawatt (MW) photovoltaic (PV) solar energy generating 
facility and related infrastructure in unincorporated Riverside County, California, to be 
known as the McCoy Solar Energy Project (MSEP or Project). The majority of the 
MSEP would be developed on public land administered by the Bureau of Land 
Management (BLM). Approximately 477 acres of privately owned land would be 
included in the proposed solar plant site boundary. The Project would generate and 
deliver solar-generated power to the California electrical grid through an interconnection 
at the Colorado River Substation (CRS) owned by Southern California Edison (SeE)". 

Based on the review of the submitted document DTSC has the following comments: 

1) 	 The EIS should evaluate whether conditions within the project area may pose a 
threat to human health or the environment. Following are the databases of some 
of the regulatory agencies: 

• 	 National Priorities List (NPL): A list maintained by the United States 
Environmental Protection Agency (U.S.EPA). 
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Mr. Jeffery Childers 
June 26,2012 
Page 2 

• 	 Envirostor (formerly CaISites): A Database primarily used by the California 
Department of Toxic Substances Control, accessible through DTSC's 
website (see below). 

• 	 Resource Conservation and Recovery Information System (RCRIS): A 
database of RCRA facilities that is maintained by U.S. EPA. 

• 	 Comprehensive Environmental Response Compensation and Liability 
Infonmation System (CERCLlS): A database of CERCLA sites that is 
maintained by U.S. EPA. 

• 	 Solid Waste Information System (SWIS): A database provided by the 
California Integrated Waste Management Board which consists of both 
open as well as closed and inactive solid waste disposal facilities and 
transfer stations. 

• 	 GeoTracker: A List that is maintained by Regional Water Quality Control 
Boards. 

• 	 Local Counties and Cities maintain lists for hazardous substances cleanup 
sites and leaking underground storage tanks. 

• 	 The United States Army Corps of Engineers, 911 Wilshire Boulevard, 
Los Angeles, California, 90017, (213) 452-3908, maintains a list of 
Formerly Used Defense Sites (FUDS). 

2) 	 The EIS should identify the mechanism to initiate any required investigation 
andlor remediation for any site that may be contaminated, and the government 
agency to provide appropriate regulatory oversight. If necessary, DTSC would 
require an oversight agreement in order to review such documents. 

3) 	 Any environmental investigations, sampling andlor remediation for a sije should 
be conducted under a Workplan approved and overseen by a regulatory agency 
that has jurisdiction to oversee hazardous substance cleanup. The findings of 
any investigations, including any Phase I or II Environmental Site Assessment 
Investigations should be summarized in the document. All sampling results in 
which hazardous substances were found above regulatory standards should be 
clearly summarized in a table. All closure, certification or remediation approval 
reports by regulatory agencies should be included in the EIS. 

4) 	 If buildings, other structures, asphalt or concrete-paved surface areas are being 
planned to be demolished, an investigation should also be conducted for the 
presence of other hazardous chemicals, mercury, and asbestos containing 
materials (ACMs). If other hazardous chemicals, lead-based paints (LPB) or 
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Mr. Jeffery Childers 
June 26, 2012 
Page 3 

products, mercury or ACMs are identified, proper precautions should be taken 
during demolition activities. Additionally, the contaminants should be remediated 
in compliance with California environmental regulations and policies. 

5) Future project construction may require soil excavation or filling in certain areas. 
Sampling may be required. If soil is contaminated, it must be properly disposed 
and not simply placed in another location onsite. Land Disposal Restrictions 
(LDRs) may be applicable to such soils. Also, if the project proposes to import 
soil to backfill the areas excavated, sampling should be conducted to ensure that 
the imported soil is free of contamination. 

6) Human health and the environment of sensitive receptors should be protected 
during any construction or demolition activities. If necessary, a health risk 
assessment overseen and approved by the appropriate government agency 
should be conducted by a qualified health risk assessor to determine if there are, 
have been, or will be, any releases of hazardous materials that may pose a risk 
to human health or the environment. 

7) If it is determined that hazardous wastes are, or will be, generated by the 
proposed operations, the wastes must be managed in accordance with the 
California Hazardous Waste Control Law (California Health and Safety Code, 
Division 20, Chapter 6.5) and the Hazardous Waste Control Regulations 
(California Code of Regulations, Title 22, Division 4.5). If it is determined that 
hazardous wastes will be generated, the facility should also obtain a United 
States Environmental Protection Agency Identification Number by contacting 
(800) 618-6942. Certain hazardous waste treatment processes or hazardous 
materials, handling, storage or uses may require authorization from the local 
Certified Unified Program Agency (CUPA). Information about the requirement for 
authorization can be obtained by contacting your local CUPA. 

8) Hazardous substances would be present on the Project site during construction 
(e.g., fuels and lubricants, wastes from demolition and remediation, paints and 
solvents). If released, these substances could pose risks to human health and 
the environment. For example, demolition wastes containing volatile or fluid 
hazardous wastes, such as PCB-containing oils or residual fuels from abandoned 
storage tanks, should be contained and packaged in accordance with regulatory 
requirements and regularly transported to appropriate disposal facilities. 

9) DTSC can provide cleanup oversight through an Environmental Oversight 
Agreement (EOA) for government agencies that are not responsible parties, or a 
Voluntary Cleanup Agreement (VCA) for private parties. For additional 
information on the EOA or VCA, please see 
www.dtsc.ca.gov/SiteCleanup/Brownfields. or contact Ms. Maryam Tasnif
Abbasi, DTSC's Voluntary Cleanup Coordinator, at (714) 484-5489. 
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Mr. Jeffery Childers 
June 26, 2012 
Page 4 

If you have any questions regarding this letter, please contact me at 
ashami@dtsc.ca.gov, or by phone at (714) 484-5472. 

Ii 
Project Manager 
Brownfields and Environmental Restoration Program 

cc: 	 Governor's Office of Planning and Research 
State Clearinghouse 
P.O. Box 3044 
Sacramento, California 95812-3044 
state.clearinghouse@opr.ca.gov 

CEQA Tracking Center 
Department of Toxic Substances Control 
Office of Environmental Planning and Analysis 
P.O. Box 806 

Sacramento, California 95812 

nritter@dtsc.ca.gov 


CEQA# 3562 
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PALO VERDE IRRIGATION DISTRICT 
180 W. 14TH AVENUE - BLYTHE, CALIFORNIA 92225-2714 

TELEPHONE (760) 922-3144 - FAX (760) 922-8294 

June 26, 2012 

Attn: Jeffrey Childers, Project Manager 
McCoy Solar Energy Project CO) CD~::tl> c
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BLM, California Desert District Office 	
22835 Calle San Juan De los Lagos 	
Moreno Valley, CA 92553 	

Re: 	McCoy Solar Energy Project, Draft Plan Amendment & EIS 

Dear Mr. Childers: 

Thank you for sending us the McCoy Solar Energy Project CD. PVID has the following 
comments: 

1. 	 In both Water Resource sections between Volumes 1 and 2, there is some confusion 
as to where the boundary between the Palo Verde Mesa Groundwater Basin 
(PVMGB) and Palo Verde Valley Groundwater Basin (PWGB) lies. In Volume 1, the 
PVMGB was generally described as being west of the valley flood plain with the 
boundary between the two at the east toe of the mesa. The Palo Verde Valley was 
described as the entire floodplain west of the Colorado River in California. In 
Volume 2, Appendix G, the Palo Verde Valley was defined as being comprised of 
both the Mesa and the floodplain with the boundary between the two groundwater 
basins lying near the middle of the floodplain generally parallel with the Colorado 
River. Prior to this report, most locals and report writers considered the Valley to 
be the same as the flood plain, the mesa to be the higher ground west of the valley, 
and the valley between the McCoy Mountains and the Big Maria Mountains as being 
McCoy Wash's drainage area. In reading the different areas of the report, this 
distinction is interchanged. Based on Palo Verde Irrigation District's (PVID) 
groundwater data, consisting of reading monthly depth to groundwater in 269 
observation wells on the floodplain and monthly water surface elevations on 190 
gages in gravity drains in the floodplain, there are three groundwater basins: 1] 
Between the Colorado River and the first canal, ground water flows back to the 
river; 2] between the first canal west of the River and the drains along the toe of the 
mesa, ground water flows into our valley drainage system and eventually back to the 
River; and 3] under the mesa west of the drains along the toe of the mesa, ground 
water could flow east into the valley or west from the drain to under the mesa. 
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Ground on the valley flood plain naturally slopes downhill from the River at about 
1.5 feet per mile to the southwest. In the 1960's, PVID deepened the valley drains 
south of Hobsonway dropping the groundwater under the floodplain an additional 5 
feet. The valley average depth to groundwater went from 5 feet to 10 feet below 
the ground surface as a result of that project. As a result of that Project, there is a 
drop of almost 2.5 feet in the drain water level between the north and south sides of 
the siphon in Rannells Drain under Hodsonway. This drop would affect the ground 
water under the mesa to the north west of the siphon that the modelers should 
account for. 

2. 	 Groundwater under the mesa is being recharged naturally by rain or by deep 
percolation of irrigation water pumped onto the mesa from PVID's canals at 3 
locations. For groundwater modeling, the Mesa groundwater basin boundary with 
the Valley floodplain groundwater basin should be established along the toe of the 
mesa. At this boundary, the groundwater for the valley either flows west from the 
irrigated land to the nearest agricultural drain or into the cone of depression for a 
mesa well. Groundwater under the mesa either flows into a well's cone of 
depression or east of the mesa into a valley drain. Water in the Colorado River over 
6 miles east of the mesa does not reach the mesa groundwater basin due to PVID's 
drains intercepting any River water flowing west toward the mesa (if there is). 
Modeling efforts should address the problem of how much groundwater to pump 
from under the property without the groundwater dropping below the accounting 
surface proposed by the United States Bureau of Reclamation (UsBR). In Riverside 
County's report for their EIR for this Project, they indicated the groundwater at the 
southeast corner of the Project was at an elevation of 254 feet AMsL. In 1994, the 
UsBR's accounting surface at that site was at elevation 252 feet AMsL. That's only a 
2 foot difference. If it drops below the proposed accounting surface elevation, then 
pumper will need to contact the UsBR or Colorado River Board in Glendale, Ca. 

3. 	 Volume 1, Table 3.20-4 on page 3.20-5: Underflow from Colorado River should be 
zero since PVID's drains prevent that underflow from occurring. Irrigation Return 
flow is under estimated. In 2010, water users on the mesa pumped 15,501 acre feet 
of water for 1,882 water toll acres of crops in PVID on the mesa from PVID's canals 
at 3 locations. PVID does not know the acreage Irrigated or volume pumped from 
groundwater by wells on the mesa. Water not used by the crops deep percolated 
into the mesa groundwater to help fill the various cones of depressions existing 
around various wells under the mesa. 

4. 	 Vol. 1, Tables 3.20-4 and 3.20-5: Why doesn't the Recharge from precipitation in 
Table 3.20-4 match one of the Infiltration values in Table 3.20-57 Aren't they the 
same thing? The loss of rain to evaporation needs to be accounted for. Generally, a 
rain event of over an inch in 1 hour and raining for several hours is needed for runoff 
to reach the valley floor in many ofthe dry desert washes. This value is not a firm 
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number since many factors determine if runoff will occur. The amount of rain for 
each event needs to be used to determine runoff not the total annual rainfall. 
Please keep in mind that during rain events, any water falling on the mesa that 
doesn't infiltrate runs into the Valley causing damages and either infiltrates to the 
valley groundwater, flows into a PVID canal, or flows into a PVID drain. In a normal 
year, PVID doesn't have to deal with the difference 102,878 acft less 216 acft or 
102,662 acft so the runoff and infiltration estimates are not of the right magnitude. 

5. 	 Vol.l, page 3.20-7, Subsurface Inflow: No direct subsurface inflow from the 
Colorado River to the Mesa groundwater basin occurs. Deep percolation of 
irrigation water applied to control salinity may intercept a cone of depression for a 
mesa well and then flows under the mesa into the mesa ground water basin. Or, 
water in a PVID drain is pulled into a cone of depression for a mesa well causing 
underflow under the mesa. However, no water flows directly from the Colorado 
River past our series of drains to reach the mesa groundwater. This was confirmed 
by a Bureau of Reclamation Study in 1986. The comment "stable groundwater 
levels" ignores the drastic drops in mesa groundwater at the jojoba well sites during 
the early 1980's. Only now are their cones of depressions being filled by natural 
recharge and by the excess irrigation water being applied to control salinity buildup 
in the mesa crop lands from water pumped from PVID's canals. When the mesa 
groundwater is restored to a natural condition, the mesa ground water table will be 
higher than the water level in the drain system along the toe of the mesa so 
groundwater will flow into the drains. The 1,244 acft of inflow from the Valley 
Groundwater Basin is questionable. It would be valley groundwater flowing into 
cones of depressions for wells along the easterly edge of the mesa which should 
gradually decrease as the cone of depressions fill unless the well is pumping that 
water out. 

6. 	 Vol. 1, p. 3.20-7, Groundwater Irrigation ... : At the end of the paragraph, this 6,600 
AFY is low. It is the typical groundwater demand 'from wells on the mesa' not 'in 
the PVID'. The domestic use by people In Mesa Verde and else-where on the mesa 
was not estimated. Irrigation efficiency determines how much water is needed to be 
pumped. Crop demand determines how much water crop will use. The difference 
between the two is deep percolated back into the groundwater and not lost. So the 
net groundwater loss is only that amount used by crop and tied up In the soil. 

7. 	 Vol. 1, p. 3.20-7, Irrigation Return Flow: Estimated value of 760 acft is low. In 
2010, water users on the mesa pumped 15,501 acft from 3 canals into their mesa 
irrigation system and storage ponds. This was used on 1,882 water toll acres. 
Generally, a 40 water toll acre citrus field in the valley would represent 39 cropped 
acres. So this water was used on about 1,835 cropped acres. Thus the total use from 
valley and wells was 15,501+6,600 =22,101 acft not the 7,600 acft shown in the text. 
The leaching requirement for the water being applied to the mesa crops is around 
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15% for canal water and 20% for mesa well water to keep the crops from being 
damaged by salinity. Based on the Irrigation Demand section preceding this section, 
a 7.9 acft/ac water use value at 75% efficiency would provide an average crop need 
of 5.92 acft/ac. For the 1835+461+370 = 2,666 acres, they would need 2,666*5.92= 
15,783 acft of water. The difference, 22,101-15,783= 6,318 acre feet of water being 
deep percolated to the mesa groundwater. This value is over 8 times more than the 
value in the text of 760 acft. 

8. 	 Vol. 1, p. 3.20-8, Groundwater Budget: Table 3.20-4 should be revised based on my 
prior comments. The Colorado River underflow is not the primary mechanism for 
recharge. Deep percolation of irrigation water applied to control salinity levels in 
the crop's root zone is. Recharge from the valley groundwater basin occurs where 
cone of depressions from mesa wells intercept the valley groundwater or drains. 

9. 	 Vol. 1, p. 3.20-9, bedrock: Parker Valley is more than 3 miles to the northeast. 
10. Vol. 1, p. 3.20-9, last paragraph: The phrase 'groundwater "turns" (in response to 

the influence from the Colorado River)' is distorted. The low area along the toe of 
the mesa controls more than the River. Groundwater under the mesa is flowing into 
the valley and entering the drain along the toe of the mesa. The bedrock extension 
ofthe McCoy Mountains and the water surface in the drain controls the flow more 
than the Colorado River that is about 8 miles due east of the drain. On June 8, 2010 
the water surface in the River at the 110 bridge was at an elevation of 251.83 ft. asl 
while in Rannells Drain along toe of mesa due west 8 miles from the River, it was 
246.23 feet asl, a drop of .7 ft per mile. 

11. Vol. 1, p. 3.20-10, Historic Groundwater ... : See Comment 10. Due to limited 
groundwater data for mesa wells, a distorted position is reported. I believe that 
since the 1980's, after the jojoba program failed, over application of canal water to 
mesa crops to control salinity levels in the crop's root zone has almost filled the 
numerous cones of depressions under the mesa to get the picture we have now. For 
the mesa groundwater table to stabilize at current levels, natural recharge plus deep 
percolation of irrigation water and underflow from the Valley groundwater basin 
equals the water pumped from under the mesa thru the various wells. It has 
nothing to do with recharge from the River. 

12. Vol. 1, p.3.20-12, Groundwater Quality: Generally, the water quality in 
groundwater under the mesa is better the longer it has been subject to being 
recharged by irrigation water pumped from the valley canals. 

13. Vol. 1, p. 3.20-14, section 3.20.1.3: Surface water on the mesa drains into the 
Valley floodplain flooding fields, canals and drains not the River. The River is 6 miles 
or more farther east and its banks about 9 feet higher than the farmland at the toe 
of the mesa. For the 1976 flood from McCoy Wash, the flow of 4,000 cts was only 
for an hour after water started flowing in the wash. The peak flow was 15,750 cts 
about 3.5 hours after flow started. Water ran for about 12 hours into the valley. 
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This was a 1 in 17 year event with 2.11 inches of rain falling over the watershed in a 
24 hour period. 

14. Vol. 1, p. 3.20-15, Stormwater flows and Table 3.20-9 p. 3.20-16: I searched both 
volumes trying to find 'what storm intensity and for how long' was used in your 
calculations and could not find it. What values were used from what source? 

15. Vol.l, p. 3.20-17, Table3.20-10: I'm not sure what this table is needed for. PVID has 
about 161.65 miles of drains and 244.23 miles of canals on the valley floodplain with 
road crossing at many section corners. I don't know why these are classified as 
"surface water sites". Generally: the water level in the canals is at least 2 feet above 
the adjacent farmland; and the water level in the drains at least 8 feet below 
adjacent farmland. The canals provide irrigation water to the crops, they do not 
collect irrigation runoff from the farmlands. The drains collect groundwater and a 
very small amount of irrigation runoff water from adjacent farmlands. The main 
drainage system collects ground water from under the farmland in the flood plain 
and carries it southwesterly thru the valley and back to the River about 17.6 miles 
south of the townsite of Palo Verde. For all 15 sites in Table 3.20-10, the longitude 
needs either a minus sign or a 'W'. Items 5 thru 8 have titles indicating they are 
from somewhere else, not this area. The latitude and longitude of Items 5 thru 7 are 
on the mesa west ofthe valley along the Bradshaw Trail but I have never seen any 
water flowing from the ground at those sites. 

16. Vol. 2, Figure 3.20-1 and Figure 3a on p. G-28: It shows the Mesa Groundwater 
Basin extending easterly into the west half of the valley floodplain. The correct 
boundary between the valley floodplain and the mesa should be the east toe of the 
mesa or the center of the drain along the east toe of mesa. 

17.Vol. 2, p.G-14 part 2.2: the correct name for USGS is 'u. S. Geological Survey'. 

Sincerely, 

~/J-...:., 
Roger Henning 
Chief Engineer 
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From: Jared Fuller [mailto:jgillenfuller@yahoo.com] 
Sent: Tuesday, August 14, 2012 7:05 PM 
To: BLM_CA_McCoySolorEnergyPlant 
Subject: McCoy solar project Draft EIS comment  

The McCoy solar project would highly impact vegetation, wildlife, soils, and visual resources. 
The cumulative impact on these resources would be even greater because of the development's 
location next to the Blythe solar project and other possible solar projects. Because of these 
impacts, a no project alternative or reduced acreage alternative should be selected.   
At minimum, in the interest of preserving biodiversity, the final version of the project should 
exclude nearly all areas occupied by two of the more sensitive plants on the site -- Las Animas 
colubrina and Harwood's milk vetch. This could be done by either requiring avoidance of these 
areas or preferably, by deletion of these and adjacent buffering areas from the project boundaries. 
The mitigation measures listed in 'Veg-10' which include land acquisition or habitat 
enhancement/restoration may not prove to adequately compensate for population losses resulting 
from the project, especially without mandatory requirements for successful propagation of new 
populations. By excluding these areas, impacts to other vegetation and to wildlife including 
desert tortoise and burrowing owl could be reduced.  Also, the western route option of 
'Alternative 3' is preferable because of its avoidance of sensitive plants.

 Thank you. 

Jared Fuller 
636 W 200 S 
Provo, Utah 
84601 

mailto:mailto:jgillenfuller@yahoo.com


 
 

 

 

  

  
 

 

 
 

 
   

  
 

 
 

 
  

 
 

 
  

 
 

  
 
 
 

 
 

 
 
 

  
  
 

 
 

CUP3682 (McCoy Solar Energy Project) 08/15/2012 

The Transportation Department has reviewed the EIS and provides the following comments.  

Prior to the approval of the Project, the Transportation Department would require the Project proponent 
to perform and provide an analysis of the pavement structure for roadways to be utilized by construction 
traffic. If the analysis determined the pavement would not provide sufficient load bearing capacity for the 
construction traffic, the Transportation Department would require the Project proponent to provide road 
improvements, as specified by the Director of Transportation. The Transportation Department would 
further require that the Project proponent restore all public roads, easements, and rights-of-way that may 
be damaged due to Project-related construction activities to original or near-original condition in a timely 
manner. 

The Transportation Department would require the Project proponent to provide evidence of primary and 
secondary access. Secondary onsite and offsite access would be required to provide fire protection and 
emergency medical response to all development areas. It is not clear how secondary access is provided to 
the Project. The location of the secondary access would require the concurrence and approval of both the 
Transportation Department and the Fire Department, and would be required to be maintained throughout 
any Project phasing. 

The EIS did not include a copy of the full traffic study with appendices. Without the traffic study, the 
Transportation Department is not able to verify that the data presented in the EIS is accurate or determine 
whether the statements of insignificance are substantiated. A copy of the full traffic study should be 
provided in the EIS. 

If the Project encroaches upon or utilizes County road rights-of-way, the Transportation 
Department would require the Project proponent to obtain an encroachment permit and enter into 
a franchise agreement. The franchise agreement would need to be consistent with Board Policy 
No. B-29. 

Additional to the comments above, the following comments are offered for Section 4.17 of the EIS. 

4.17-3 The text indicates the haul trucks will utilize dedicated truck routes with each jurisdiction. 
Please provide an exhibit to illustrate these dedicated truck routes. 

No justification or supporting documentation is provided for the use of the 1.3 percent 
 growth rate. 

4.17-4 Provide the quantitative analysis to substantiate the statements found in the last 
paragraph of Page 4.17-4 and first paragraph of Page 4.17-5? 

4.17-5 Provide intersection and queuing analyses which substantiates the statements found in 
the first paragraph. 

4.17-12 Mitigation measures should be expanded to include permits, pavement integrity and 
management, video monitoring for queuing at freeway ramps, and adequate emergency 
access. 

\\ilmcacd3ds1\cd\users\sbooth\Desktop\2_508 Compliant Letters no attachments\05_2012_0815_Riv Co Transp.docx 



 

Basin and Range Watch 

August 20th, 2012 

Jeff Childers;  Project Manager, BLM California Desert District Office, 22835 Calle San 

Juan de Los Lagos, Moreno Valley, CA 92553  

camccoysep@blm.gov 

Dear Mr. Childers, 

We would like to submit these comments for the Draft Environmental Impact Statement 

for the McCoy Solar Energy Project (CACA 48728) 

Basin and Range Watch is a group of volunteers who live in the deserts of Nevada and 

California, working to stop the destruction of our desert homeland. Industrial renewable 

energy companies are seeking to develop millions of acres of unspoiled habitat in our 

region.  Our goal is to identify the problems of energy sprawl and find solutions that will 

preserve our natural ecosystems and open spaces. We have visited the McCoy Solar 

Energy project site and are concerned about the direct and cumulative impacts that the 

project would have on the region. 

 

Purpose and Need Statement: 

 

The Purpose and Need Statements in many BLM large scale renewable project EIS documents 

reflect a need to develop so many megawatts on so many acres of public lands.  All alternatives 

mailto:camccoysep@blm.gov


are now defined by a Need reflecting the recent Secretarial Order 3283: Enhancing Renewable 

Energy Development on Public Lands. 

The goals of Section 4 in Secretarial Order 3283 clearly state a need for environmental 
responsibility: “the permitting of environmentally responsible wind, solar, biomass, and 
geothermal operations and electrical transmission facilities on the public lands;  

The  McCoy Solar Energy Project in its proposed location would be inconsistent with the Best 

Management Practices concerning the National Environmental Policy Act, the Endangered 

Species Act, and the Federal Lands Management Policy Act, etc and should not be considered  

“environmentally responsible”. 

The BLM’s Purpose and Need statement in the DEIS quotes FLPMA (section 10 (c)) and claims 

that “public lands are to be managed for multiple use that takes into account the long term  

needs of future generations for renewable and non-renewable resources.” The McCoy Solar 

Energy site would take up over 7 square miles. Public land access would be extremely limited 

and other land use would be impaired. It would be impossible to manage these lands for 

multiple use when so much of the land is sacrificed for just one use.   Mandates to use 

renewable energy can be compensated in the distributed generation alternative we have 

provided in these multiple use philosophy, the BLM should provide a sound, environmentally 

friendly alternative. 

We would like to request that the Purpose and Need statement be rewritten to include 

mandates to protect sensitive biological, hydrological, cultural and visual resources. We would 

also like the statement to include a mandate to maintain access to public lands as well as 

preserve in the California Desert Conservation Area. 

Part of the justification for the Purpose and Need is the goal to approve 10,000 MW capacity on 
public lands. This goal seems to have been met. The BLM has already suggested this:  
 
“Paragraph 1.2.1.2 cites section 211 of the Energy Policy Act of 2005. It directs the Secretary of 
the Interior to approve non-hydropower renewable energy projects of at least 10,000 MW by 
2015 (ten years after passage of the EPAct of 2005). The approved capacity, according to data 
taken on June 28, 2012 from the undated BLM website  
http://www.blm.gov/wo/st/en/prog/energy/renewable_energy/Renewable_Energy_Projects_
Approved_to_Date.html approved capacity for these categories of renewable energy is 8,437 
MW. At the current high rate of approval, the total will certainly exceed 10,000 MW by 2015, 
2½ years from now. This Section does not qualify as a purpose and need for this activity.” 
 
There is no need to create more environmental conflicts if we have met this goal. 
 
Alternatives:  

http://www.blm.gov/wo/st/en/prog/energy/renewable_energy/Renewable_Energy_Projects_Approved_to_Date.html
http://www.blm.gov/wo/st/en/prog/energy/renewable_energy/Renewable_Energy_Projects_Approved_to_Date.html


 
A full range of alternatives should be considered in every EIS document. That is required by 
NEPA. This seems to be one of the biggest problems with most of them.  
Following the guidelines of the National Environmental Policy Act, the final EIS should present 
the environmental impacts of the proposal and the alternatives in comparative form, thus 
sharply defining the issues and providing a clear basis for choice among options by the decision 
maker and the public. In this section agencies shall:  
 
(a) Rigorously explore and objectively evaluate all reasonable alternatives, and for alternatives 
which were eliminated from detailed study, briefly discuss the reasons for their having been 
eliminated.  
 
(b) Devote substantial treatment to each alternative considered in detail including the 
proposed action so that reviewers may evaluate their comparative merits.  
 
(c) Include reasonable alternatives not within the jurisdiction of the lead agency.  
 
(d) Include the alternative of no action.  
 
(e) Identify the agency's preferred alternative or alternatives, if one or more exists, in the draft 
statement and identify such alternative in the final statement unless another law prohibits the 
expression of such a preference.  
 
(f) Include appropriate mitigation measures not already included in the proposed action or 
alternatives.  
 
We would like to request that the BLM consider the following alternatives for the McCoy Solar 
Energy Project: 
 
Brownfields and Degraded Lands Alternative: 

The US Environmental Protection Agency has identified over 1.5 million acres of brownfields in 
the United States that would be suitable for utility scale solar development. See here:  

http://www.epa.gov/oswercpa/ 

http://www.wvbrownfields.org/conferences/2010/presentations/Evans%20Paul%20-
%20Jobs.pdf 

The Arizona BLM is reviewing the “The Restoration Design Energy Project”  

http://www.blm.gov/az/st/en/prog/energy/arra_solar.html  (RDEP), funded by the American 

Recovery and Reinvestment Act of 2009, which  supports the Secretary of Interior's goals to 

build America's new energy future and to protect and restore treasured landscapes. The 

following statement is made: 

http://www.epa.gov/oswercpa/
http://www.wvbrownfields.org/conferences/2010/presentations/Evans%20Paul%20-%20Jobs.pdf
http://www.wvbrownfields.org/conferences/2010/presentations/Evans%20Paul%20-%20Jobs.pdf
http://www.blm.gov/az/st/en/prog/energy/arra_solar.html


“Emphasis will be on lands that are previously disturbed, developed, or where the effects on 
sensitive resources would be minimized. The BLM intends to use the results of the EIS to 
amend its land use plans across Arizona to identity areas that are considered to be most 
suitable for renewable energy projects. 

While these amendments will only apply to BLM-managed lands, the EIS will examine all 
lands in Arizona and serve as a resource to the public, policy makers, and energy planners.” 

 

Palo Verde Mesa Solar Project Alternative: The Renewable Resources Group has an application 
with Riverside County to construct a 486 megawatt solar photovoltaic facility on 3,400 acres of 
land that is mostly degraded. There would be no issues with biological or cultural resources.  

It is filed with the Riverside County Clerk as Environmental Impact Report No. 532, Conditional 
Use Permit No. 3684, Public Use Permit No. 916. 

The applicant is looking for someone to build this project. Because BLM is required to consider 
alternatives outside of the jurisdiction of the lead agency under NEPA, we would like to request 
that this be considered as an alternative to protect resources on public lands. 

Distributed Generation Alternative: Distributed generation in the built environment should be 
given much more full analysis, as it is a completely viable alternative. This project will need just 
as much dispatchable baseload behind it, and also does not have storage. But environmental 
costs are negligible with distributed generation, compared with this project. Distributed 
generation cannot be “done overnight,” but neither can large transmission lines across 
hundreds of miles from remote central station plants to load centers. Most importantly, 
distributed generation will not reduce the natural carbon-storing ability of healthy desert 
ecosystems, will not disturb biological soil crusts, and will not degrade and fragment habitats of 
protected, sensitive, and rare species.  
 
Alternatives should be looked at that are in load centers, not closest to the project site. There is 
a need to consider the “macro” picture, the entire state, to look at maximum efficiency.  
A master comprehensive plan should exist before large expensive inefficient solar plants are 
sited and built out in the wildlands. This plan should carefully analyze the recreational and 
biodiversity resources on public lands. A list of assumptions should be included detailing the 
plan for integrating various fuels mixes and technologies into each utility's plan, an overall state 
plan, and a national plan. Loads should be carefully analyzed to determine whether additional 
capacity is needed for peaking, intermediate, or baseload purposes. Unit size, which impacts 
capital and operating costs and unit capacity factors, has a direct bearing on the relative 
economics of one technology over another. A plan might recommend that smaller units built in 
cities and spaced in time offer a less risky solution than one large unit built immediately.  
 
Right now there is no utility plan, no state plan, and no national plan. Large-scale central station 
energy projects have been sited very far from load centers out in remote deserts, with the only 
criterion being nearness to existing transmission lines and natural gas lines. Very little thought 



has been given to the richness of biological resources, the cumulative impacts on visual scenery 
to tourists, the proximity to ratepayers, or the level of disturbance of the site.  
 
There will be a need to build many new efficient natural gas peaker or baseload plants to back 
up the renewable projects planned. Instead, the renewables should be distributed generation 
in load centers, which will provide much more efficiency, rather than inefficient remote central 
station plants that reduce biodiversity and require expensive transmission lines. This reduces 
the risk, as distributed generation is a known technology and has been proven in countries like 
Germany where incentive programs have been tested. Incentive programs can be designed in 
an intelligent manner to vastly increase distributed generation. Incentives for large remote 
projects are unproven to lower risk and may actually raise debt levels with runaway costs 
associated with poor sighting and higher-than-anticipated operating and maintenance costs. 
Many renewable project developers have failed to consider reasonable or viable alternatives 
that could serve as solutions that everybody could live with. In the case of this particular 
project, conflicts with endangered species, cultural resources, storm water drainage erosion, 
viewscapes from National Parks and wilderness areas could all be avoided with a distributed 
generation alternative. 
 

Alternatives under the Desert Renewable Energy Conservation Plan: Several alternatives are 
now under review for the Desert Renewable Energy Conservation Plan.  Among these 
alternatives are No Action designations for specific areas in the California Desert. The McCoy 
Solar Project Site should be considered for one of the DRECP conservation alternatives. 

 

Basin and Range Watch Preferred Alternative: We would like to request a No Action 
Alternative that designates conservation status to the area and makes it inappropriate for large 
scale energy development. 

 

Affected Environment/Environmental Consequences: 

 

Air Quality:  

Construction activity will go on for 2 to 3 years and will degrade air quality resources.  
 
The DEIS will need to analyze the health impacts that airborne particulates from construction 
dust will have on the local residents of the area.  Coccidioidomycosis (Valley Fever ) is a 
common issue that impacts desert communities when dust is stirred up.  
 
Removal of stabilized soils and biological soil crust creates a destructive cycle of airborne 
particulates and erosion. As more stabilized soils are removed, blowing particulates from 
recently eroded areas act as abrasive catalysts that erode the remaining crusts thus resulting in 
more airborne particulates.  



 
The DEIS should analyze the cumulative impacts on air quality that will result from the removal 

so much stabilized soil and biological soil crust. 

We are concerned that industrial construction in the region will compromise the air quality to 
the point where not only visual resources, but public health will be impacted.  
 
We are also concerned that Next Era will have no choice but to use more water in an already 
over-drafted aquifer to control the large disturbance they intend to create.  
 
Construction should not be permitted during days of high winds. Wind speeds of 10 MPH and 
higher should be determining factors that limit construction. Construction should also be 
limited during the hottest months of the year. Evaporation rates will be greatest during the 
months of June, July and August.  
 

It is unfortunate that local communities are getting almost no benefit from these large, recently 

approved industrial developments. 

The following three photos show that there is a consistent failure of large solar and wind 
project developers to control and mitigate the dust emissions that have resulted from the large 
disturbances caused by recently approved high profile renewable energy projects. In spite of 
the fact that all of these developers have promised that dust emissions would not be an issue, 
we are finding that they are falling short of their mitigation requirements. 
 

 

Ocotillo Wind Express Project, May 2012 

 



 

^Dust storm from the Genesis Solar Energy Project, April, 2012. Naturally occurring dust from 
Ford Dry Lake was combined with newly disturbed surface soils from project construction. 

 

 

 Desert Sunlight Project near Desert Center, California. These dust storms were reported to be 
rare before the construction of the project began. 
 



 

Ivanpah Solar Electric Generating System, October, 2010 

 

Flash Floods: 

Some of the recently approved large energy projects on public lands have experienced damage 
from large flood events.  

Below are photos of three projects which experienced damage from flash floods. Each one of 
these projects was “Fast Tracked” or “Prioritized” for approval by the Interior Department.  
Mitigation and planning has been deferred for many of the issues that came up. These large 
energy projects are being built in poorly chosen locations. While these flood events are referred 
to as 100 Year Floods by the applicants, it is obvious that these events take place more 
commonly than every 100 years. Projects that span 5 square miles may sustain flood damage 
on a yearly basis on different parts of the site.  The McCoy Solar Project will be no exception.  It 
has significant alluvial drainages throughout the project site especially on the west side. 

These three projects received significant flood damage in less than one year under 
construction. It makes us wonder how wise it really is to build a project in an unstable alluvial 
flood zone when the goal is for that project to last three decades. 

 



^Ivanpah Solar Electric Generating System:  desert tortoise exclusion fence removed by floods. 
July, 2011 

 

 

^Flooded wind turbine construction site; Ocotillo Wind Express project Site, June 2011 

 

Unknown leftover foam from a chemical dust suppressant was spread everywhere when the 
Ocotillo Wind Express project site flooded in June, 2012 

 



  

^The biggest flood took place at NextEra’s Genesis Project on July 31st, 2012. The close 
proximity to a dry lake and alluvial fans make this project location one of the poorest choices to 
site a large solar project. 

 

 

^Genesis Solar Project flood, July 31st, 2012 



 

^Genesis Solar Project flood, July, 2012 

 
Desert Pavement:  
 
Desert pavements are found on alluvial fans and piedmonts below mountains in the Mojave 
and Sonoran Deserts. Stones over fine sediments may form a weak pavement, in the case of 
granitic stones at the Imperial Valley Solar Project site which decompose and weather more 
quickly, or if derived from volcanic or limestone sources, may be densely packed, inter-locking, 
and resistant. Wind-blown silts and sands collect in between and below the gravel pavement. 
Varnish usually colors the rock surfaces exposed to air a darker color, and can be useful for 
aging the pavement. Varnish is the result of surface evaporation of various salts on the rock, 
building up a crust.  
 
Dr. Boris Poff, hydrologist at Mojave National Preserve at the time, gave testimony at the Calico 
Solar Project evidentiary hearing held by the California Energy Commission on August 5, 2010. 
The rock surface of desert pavements stabilizes fine sediments underneath, and may potentially 
increase rainwater infiltration. When they are disturbed, desert pavements lose this function 
and surface run-off increases, as does erosion and downhill sedimentation.  
 
Many desert pavements are extremely old, taking thousands of years to develop. North of the 
Calico project site in San Bernardino County, a desert pavement has been dated at 7,000 years 
old. There can be three feet of deep sand under the rocky cap that takes millennia to build up.  
 
Small mining roads through desert pavements have yet to recover from this disturbance.  



The National Resource Conservation Service has started a soil mapping program at Mojave 
National Preserve, and they have found that desert pavements have not been adequately 
analyzed and categorized. Much of the data is out-dated.  



 
Conversely, other desert pavements may be younger and hide archaeological treasures. At the 
Calico Solar Project workshop held August 12, 2010, we learned from archaeologist Dr. David 
Whitley, that one cannot assume that subsurface archaeological materials are absent just 
because a desert pavement covers the ground. "This is a myth," he told the applicant, Tessera 
Solar. He explained that recently scientists have learned that some desert pavements can form 
quickly, and ceramics have been found underneath them.  
http://www.energy.ca.gov/sitingcases/calicosolar/documents/2010-08-05_Transcript.pdf  
 

How will the removal of thousands of acres of desert pavement affect the flood potential of the 
region? How will this alter the local hydrology? Will existing groundwater aquifers see less 
recharge? Will new locations that catch water be created? How will this impact wildlife and 
populations of phreatophytes that depend on flood water drainage? 

 
Socio Economics/Environmental Justice and Private Property:  
 
While this project will be promoted as an economic win/win for everybody, nothing could be  
further from the truth. When you take a look at the labor crews that have been hired to work 
on recent federally approved solar and wind projects, it becomes obvious in many cases, that 
the workers are not local residents. This is because the developers make deals with Unions 
from larger cities. It does not seem to matter if the locals are qualified because the labor deal 
was made somewhere else.  
 
After about three years of construction, an industrial  photovoltaic solar project will only create 
about 10 to 15 full time jobs.  
 

Large, subsidized energy projects tend to create a boom and bust effect on small communities. 

 

Visual Resources:  
 
This project would be built adjacent to outstanding conservation areas and the impact to visual 
resources will degrade the visitor experience. The project would be placed next to the Palen-
McCoy Wilderness Area and the Big Maria Mountains Wilderness Area.  It would also be visible 
from McCoy Wash which contains some of the oldest microphyll habitat in the region. 
 
The BLM should require more KOP simulations that depict all of the visual impact scenarios. All 
of the most potentially visible angles of light and time of day should be considered to depict the 
worst case scenario.  
 
The following BLM required factors to be considered:  

http://www.energy.ca.gov/sitingcases/calicosolar/documents/2010-08-05_Transcript.pdf


(2) Angle of Observation. The apparent size of a project is directly related to the angle between 
the viewer's line-of-sight and the slope upon which the project is to take place. As this angle 
nears 90 degrees (vertical and horizontal), the maximum area is viewable.  
(3) Length of Time the Project Is In View. If the viewer has only a brief glimpse of the project, 
the contrast may not be of great concern. If, however, the project is subject to view for along 
period, as from an overlook, the contrast may be very significant.  
(4) Relative Size or Scale. The contrast created by the project is directly related to its size and 
scale as compared to the surroundings in which it is place.  
 

The 4,700 acre size of the project is large and will have the potential to impact different VRM 
zones of different classes. Some of the public lands on the Palo Verde Mesa are considered a 
Class One Visual Resource Management Zones. These areas include the Palen-McCoy 
Wilderness Area and the Big Maria Mountains Wilderness Area.  BLM defines the objective of 
this class “to preserve the existing character of the landscape. This class provides for natural 
ecological changes; however, it does not preclude very limited management activity. The level of 
change to the characteristic landscape should be very low and must not attract attention”. 

The 4,700 acre size of the project is large and will have the potential to impact different VRM 
zones of different classes. Some regional public lands adjacent to the project site are 
considered to have Class One VRM standards. BLM defines the objective of this class “to 
preserve the existing character of the landscape. This class provides for natural ecological 
changes; however, it does not preclude very limited management activity. The level of change to 
the characteristic landscape should be very low and must not attract attention”. 

All impacts should be evaluated from VRM Class One Standards due to the large visual 
cumulative impacts. 

The following Key Observation Point simulations should be included in the Visual Resources 
Analysis: 

1. Simulations from McCoy Wash. The old- growth microphyll has both ecological and 
scenic value. 

2. Two more simulations from the Palen-McCoy Wilderness Area. These should be from 
higher elevations. Often, KOP simulations do not include higher elevation view points. 

3. Simulations from the Big Maria Mountains Wilderness  Area 

4. Simulations of dust plumes and potential dust blackout events from construction 
activity. 

5. Two simulations from the Big Maria Mountains Wilderness Area 

6. Two dark sky simulations of construction lighting and security lighting. 

 

Biological Resources: 



The Biological Resource surveys in Appendix C are well done and detailed, although we have a 
few additions. We have observed a Long-eared owl in Palo verde-Ironwood stands within a few 
miles of the project site to the east, so it is probable this species uses the project site for 
foraging. We have observed scat and a road-killed Burro deer along highway 95 to the east of of 
Palo Verde Mesa and beleive this deer probably regularly crosses the site and forages in 
vegetated areas. 
 
Kit fox have been found on the project site. Since a canine distemper outbreak has occurred 
during construction on the nearby Genesis Solar Energy Project in Chuckwalla Valley, the 
applicant should develop a regional Kit Fox Monitoring Plan to be able to detect and prevent 
the spread of disease in the local kit fox population. The applicant should monitor kit foxes in 
cooperation with California Department of Fish and Game and develop procedures in case kit 
fox mortality occurs. Hazing techniques should be reviewed and modified to not cause stress to 
the foxes during relocation from dens during construction, and coyote urine should not be used 
at all until it is tested for disease. 
 
Yuma mountain lion potential scat was found in the western translocation area. This rare 
Colorado Desert subspecies of mountain lion should be monitored for any direct or indirect 
impacts from project construction in its habitat. 
 
A CNDDB record of a Gila monster in the northern McCoy Mountains indicates that Gila 
monsters may be present in the project area. The applicant should develop a Gila Monster 
Relocation Plan if any lizards are excavated during construction or encountered aboveground 
during rain events, as  
 
Gila monster can overheat and die if mishandled in hot weather. 
 
Bio-4 (p. 4.3-3) - Desert tortoise compensation lands should be acquired within the NECO area 
and as close to the McCoy Solar Energy Project as feasible to preserve similar genetic stock. 
 
The DEIS suffers from deferred mitigation in many cases. A Weed Management Plan should be 
prepared now for public review, and not deferred until after project approval. Sahara mustard 
was found in the project area and this highly invasive weed could potentially encroach on newly 
disturbed areas of roads and solar panel scraped areas. How will weed invasion be avoided? 
Will vehicle tires be washed? Will herbicides be used? The public needs to be able to comment 
on these topics. This is most important for the sand dunes habitat in which Mojave fringe-toed 
lizards are found. How will invasive weeds be controlled here so as not to reduce habitat for 
this species? 
 
A more thorough dust control plan needs to be devised before approval. 
 
The applicant needs to prepare a Restoration Plan for vegetation now during public review and 
not defer this until later. 
 



Especially egregious is the following on page 4.3-21: "VEG-7: Biological Resources Mitigation 
Implementation and Monitoring Plan.  
 
The Applicant shall develop a BRMIMP, and shall submit two copies of the proposed BRMIMP 
to the BLM AO for review and approval." The applicant needs to develop this important plan 
now during the public review process, and not after approval. The importance of public review 
of such broad mitigation measures should not be neglected.  
 
On page 4.3-9 table 4.3-1 claims only 1.5 acres of Desert dry wash woodland of Blue palo verde 
and Ironwood would be impacted by the project. We did a site visit to the McCoy project 
proposal in June 2012 and observed more Desert dry wash woodland than that number 
indicates. We estimate more than 100 acres is present. Also, we observed many acres of 
Creosote-Big galleta grass community on the solar project itself, not just on the gen-tie line 
route alternatives. 
 
For rare plant mitigation, techniques for transplanting and reseeding desert species have not 
been proven to be effective, and the diversity and abundance of rare plants on the project site 
leads us to recommend avoidance of the area instead of large-scale disturbance which will 
degrade and fragment this botanical resource hotspot. 
 
Compensatory mitigation for rare plants should identify areas with the same species diversity 
as the project site for acquisition before approval of the project instead of later. Habitat 
enhancements should not be prioritized over actual land acquisition, as these are not proven by 
studies. 
 
We do not believe contributing to a Special status plant distribution study qualifies as proper 
mitigation for the wholesale destruction of rare plants and habitats. Applicants should not be 
able to simply contribute funds to organizations or research institutes for studies, as so much is 
unknown about present rare plant distribution that will likely be forever destroyed by large-
scale renewable energy projects already. The emphasis should be on conserving desert 
ecosystems intact and in situ. Clearing, grubbing, and grading of rare plant habitat cannot be 
mitigated, and this project should not be approved because of the high diversity of rare plants 
on the site. 
 
A Desert Tortoise Translocation Plan should be prepared now during review, and not deferred 
until after project approval. 
Speed limits for construction-related activities should be 20 mph, not 25 mph. In areas with 
Mojave fringe-toed lizard the speed limit should be 10 mph to avoid road mortality, and a 
biological monitor should escort traffic through habitat areas. 
 
A Raven Management Plan should be developed now and not deferred.  
 
An Avian Protection Plan should be developed now and not deferred until after project 
approval. 



 
On page 4.4-37 a Kit fox and badger hazing program is described and the potential use of 
coyote urine and blocking of dens is mentioned. These stressful activities to relocate kit foxes 
may have possibly resulted in immune system deficiency and canine distemper outbreaks on 
the Genesis Solar Energy Project in Chuckwalla Valley adjacent to the Palo Verde Mesa. How 
will the applicant monitor for canine distemper during construction activities? A regional kit fox 
monitoring plan should be developed before approval to make sure kit foxes are free of this 
contagious disease.  
 
On page 4.4-24 the analysis for the Mojave fringe-toed lizard states that 59.7 % of all habitat in 
the study area could be impacted by the cumulative build-out of proposed projects: 
 
"The analysis of cumulative Project effects to Mojave fringe-toed lizard habitat focused on 
known and CNDDB-documented populations within the Chuckwalla Valley and Palo Verde 
Valley. In these areas, populations are dependent upon areas with fine aeolian sand that occur 
in association with dunes, margins of dry lakes and washes, and isolated sand patches. The 
cumulative effects analysis identified approximately 1,098 acres of occupied Mojave fringe-toed 
lizard habitat in the study area, of which approximately 655 acres (59.7 percent) occurs in areas 
where future projects are proposed (Table 4.4-3). Under Alternatives 1 and 3, approximately 46 
acres of habitat would be disturbed for the gen-tie line and associated access road. This 
represents approximately 4.2 percent of available Mojave fringe-toed lizard habitat that was 
identified in the cumulative study area and represents a contribution of 7 percent of the total 
cumulative effect on this resource. The implementation of Mitigation Measures VEG-7, VEG-8, 
VEG-10, VEG-11, VEG-12, and WIL-10 would minimize impacts to sensitive suitable 
compensatory habitat for habitat losses." 
 
This is unacceptable. The coarse genetics of the broad populations of the Mojave fringe-toed 
lizard have been described, but many areas need finer analysis of genetic diversity. Cryptic 
species may be present in the study area, similar to the Amargosa population which was 
identified as genetically unique during more fine-grained analysis, and recommended for 
protection under the federal Endangered Species Act by Center for Biological Diversity. (See 
R.W. Murphy, T.L. Tre´panier, D.J. Morafka, 2006. Conservation genetics, evolution and distinct 
population segments of the Mojave fringe-toed lizard, Uma scoparia. Journal of Arid 
Environments 67: 226–247) There could be similar cryptic species or distinct population 
segments worthy of protection on the project site associated features. More genetic studies of 
a fine-grained nature should be carried out before approval of this project, to identify any 
genetic diversity that may need special mitigation and protection.  
 
The DEIS discusses mitigation of habitat loss for the MFTL, and estimates that the cumulative 
foreseen projects in the Chuckwalla Valley-Palo Verde Mesa region will destroy 655 acres of the 
1,098 acres of MFTL habitat. Then only 443 acres of habitat would remain. BLM asks the 
applicants to compensate habitat at a 3:1 ratio. The Genesis Solar Energy Project provided 3:1 
compensation, and other projects will most likely be asked to as well. At 3:1 ratio, cumulative 
projects would have to provide 1,965 acres of compensation land. But not enough undisturbed 



habitat exists in the DEIS analysis area to purchase or enhance. Therefore we recommend not 
disturbing any habitat where MFTL are present or potential, to avoid serious loss of population 
density for this species. 
 
If the applicant chooses to pay in lieu fees as authorized under California Department of Fish 
and Game codes, any compensation lands should be within the Eastern Colorado Desert 
Recovery Unit for Desert tortoises and not in distant areas. 
 
Cultural Resources: 
 
Geoglyphs and intaglios are present scattered in the stony natural desert pavement, forming a 
continuum of past cultural legacies with present living traditions. Local tribes and residents 
consider these rock alignments and geometric patterns in the stony ground to be sacred, 
connecting the present with the past, and they are actively cared for. In spite of the fact that 
these sites are still actively used by people, the Bureau of Land Management has basically 
determined that these sites are not significant enough to be avoided by developers. So far, two 
of these sites have been damaged or completely destroyed by the first development of the 
Blythe Solar Energy Project. 
 
 

 
^One of these geoglyphs on the McCoy Project Site is known as the El Tosco geoglyph 
 



Conclusion: Several more environmentally friendlier alternatives exist to the proposed location 
for the McCoy Solar Energy Project. Approval of the McCoy Project will contribute to the 
cumulative larger picture scenario of replacing public lands in the California Deserts with solar 
energy sprawl. Specifically, the Palo Verde Mesa is threatened by several of these projects. 
 
We support a No Action Alternative that designates the area inappropriate for utility scale solar 
energy. 
 
Thank you, 
 
Kevin Emmerich 
Laura Cunningham 
Basin and Range Watch 
P.O. Box 70 
Beatty, NV 89003 
www.basinandrangewatch.org 
 
 

http://www.basinandrangewatch.org/
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21 August 2012 

Jeffrey Childers, Project Manager 
BLM California Desert District Office 
22835 Calle San Juan de Los Lagos 
Moreno Valley, CA 92553 

Re: McCoy Solar Project Draft Environmental Impact Statement 

Dear Mr. Childers: 

These comments are submitted on behalf ofCAlifornians for Renewable Energy ("CARE") 
and La Cuna de Aztlan Sacred Sites Protection Circle Advisory Committee ("La Cuna") regarding 
the draft Plan AmendmentlEnvironmental Impact Statement ("EIS") for the McCoy Solar Energy 
Project. These comments supplement any other comments that may have been submitted by my 
clients or members ofmy clients. CARE and La Cuna share many ofthe concerns already submitted 
for your consideration by others. Concerns that have already been brought to the agency's attention 
will not necessarily be repeated here. 

In light of our society's dependence on fossil fuels, coupled with the threat of global 
warming, we recognize the long-term importance of renewable energy development to sustaining 
the human existence and fully support the emission reduction goals set forth in the Global Warming 
Solutions Act of2006. That being said, thorough review under the National Environmental Policy 
Act (''NEPA'') is critical in determining whether a fair balance between renewable energy 
development and preservation of the environment, including cultural and other resources can be 
achieved in allowing a large scale solar power project move forward at the current site slated for 
construction. Such projects can be sustainable only if they conform to the strictest environmental 
standards, considering local impacts, and subsequent harm on species and habitat. The following 
comments are submitted with the goal of promoting the balance between developing renewable 
energy and the protection of environmental and cultural resources. 
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A. The National Environmental Quality Act 

The National Environmental Policy Act ("NEPA") requires that Federal agencies 
prepare a detailed statement on the environmental impacts of any proposed Federal action that 
significantly affects the quality of the human environment to the fullest extent possible. 42 U.S.C. 
§ 4332©. This detailed statement is required in every recommendation or report on proposals for 
legislation and "other major Federal actions significantly affecting the quality of the human 
environment. II Id. It must discuss the environmental impact of the proposed action, any adverse 
environmental effects which cannot be avoided should the proposal be implemented, alternatives to 
the proposed action, the relationship between local short-term uses of man's environment and the 
maintenance and enhancement of long-term productivity, and any irreversible and irretrievable 
commitments of resources which would be involved in the proposed action should it be 
implemented. 40 U.S.C. § 4332(2)(C)(I)-(v). 

1. The Purpose and Need Statements Are Too Narrowly Construed 

An agency "cannot define its objectives in unreasonably narrow terms." City ofCarmel-by
the-Sea v. U.S. Dept. ofTransportation, 123 F.3d 1142 (9th Cir. 1997). The statement of purpose 
and alternatives are closely linked since "the stated goal of a project necessarily dictates the range 
of 'reasonable' alternatives." Id. BLM has based its purpose and need sections on an unduly 
restrictive reading of applicable statutes and orders. 

BLM states that the purpose and need for the Proposed Action is to respond to a FLPMA 
ROW application submitted by the Applicant. However, this only focuses on the applicant's 
purpose and need and not the agency's. Such a narrow description ofthe purpose and needs unduly 
restricts the alternatives analysis. Furthermore, none of the referenced policies is as narrowly 
tailored as requiring the siting ofa utility-scale solar energy development on public lands. Executive 
Order 13212 calls for energy-related projects to be expedited, while maintaining safety, public 
health, and environmental protections. Ex. PN 1. The Energy Policy Act of 2005 encourages the 
Secretary of Interior to approve non-hydropower renewable energy projects on public lands with a 
generation capacity ofat least 10,000 megawatts ofelectricity. Ex. PN 2. Secretarial Order 3285A 1 
calls for the identification and prioritization ofspecific locations in the United States best suited for 
large-scale production of solar, wind, geothermal, incremental or small hydroelectric power on 
existing structures, and biomass energy (e.g. renewable energy zones). Ex. PN 3. 

2. The EIS Fails to Look at a Reasonable Range of Alternatives 

NEP A requires that an EIS contain a discussion ofthe "alternatives to the proposed action." 
42 U.S.C. §§ 4332(2)(C)(iii) & (E). The discussion of alternatives is at "the heart" of the NEPA 
process and is intended to provide a "clear basis for choice among options by the decisionmaker and 
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the public." 40 C.F.R. § 1502.14. An agency must look at all reasonable alternatives. Native 
Ecosystems Council v. U.S. Forest Serv., 428 F.3d 1233 (9th Cir. 2005). 

Renewable Distributed Generation 

Although a DG alternative may be outside BLM's jurisdiction, the alternatives analysis is not 
limited to an agency's jurisdiction. See 40 C.F.R. § 1502.14©. Distributed rooftop photovoltaics 
("PV") have a much less significant environmental impact than utility-scale concentrated solar. As 
recognized by the National Renewable Energy Lab, distributed PV has benefits such as low land use 
and no transmission. Ex. AI. The National Renewable Energy Lab has further recognized that DG 
sources such as rooftop PV and small wind turbines have substantial potential to provide electricity 
with little impact on land, air pollution, or CO2 emissions. Id. 

If the goal is 10,000 MW of electricity by 2015 as articulated under the Energy Policy Act 
of 2005, distributed solar can meet that goal. On page 193 of the California Energy Commission 
Integrated Energy Policy Report (December 2009), it states that a 2007 estimate from the Energy 
Commission suggests that there is roofspace for over 60,000 MW ofPV capacity. Ex. A2. See also 
Exs. A3 & A4. In other words, California alone has the capacity to meet the goals ofproviding well 
over 10,000 MW of electricity through distributed generation. 

California has taken great strides in promoting renewable DG with Governor 
Schwarzenegger's Million Solar Roofs program and the legislation that followed. Exs. A5-AI5. 
California has also gone a long way in not only implementing legislation, but actually getting a 
smart-grid system into operation. Exs. AI8-A22. Altogether, a renewable DG alternative would 
encourage cooperation between states and the federal government to implement a comprehensive 
renewable-energy strategy. 

Furthermore, the federal government has undergone a number of projects to promote 
distributed PV, demonstrating that a DG alternative is a reasonable alternative. For example, 
photovoltaics have been installed on rooftops of federal correctional facilities, military bases, and 
postal service buildings. Exs. A37-A44. 

Altogether, an analysis ofa DG alternative or an alternative that includes at least some DG 
component would allow for a meaningful review of the appropriate balance to strike between 
environmental impacts caused by land-intensive utility-scale generation and the electricity-generation 
capacity. Without an analysis of this alternative, the decision-makers cannot make an informed 
decision about what impacts are an acceptable cost for the benefit attained. 
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Conservation and Demand-Side Management 

Conservation, demand response and other demand-side measures can reduce congestion on 
the grid and meet our energy demands. See Exs. A47 & A48. Conservation and other demand-side 
alternatives are needed to provide the basis for informed decision-making about the environmental 
impacts of increased transmission. Therefore, this alternative should have been considered in the 
EIS. 

Again, although a demand-side management alternative may be outside BLM' s jurisdiction, 
the alternatives analysis is not limited to an agency's jurisdiction. See 40 C.F.R. § 1502.14©. The 
benefits of energy efficiency and demand response have landed these issues at the top of the 
California loading order. Ex. A30. There has been a significant amount ofnew research emerging 
on the demand side of energy management and a push both at the state and federal level for 
improving demand. See Exs. A30-A34. 

Other Federal, State, or Private Land 

As shown in the preceding section, there are a number of examples of siting renewable
energy developments on federal, state, or private land. Exs. A37-A44. Looking at such an 
alternative is reasonable here. 

Alternatives were rejected as "too difficult and expensive." OBIS 2-69. However, there is 
no evidence justifying this conclusion. See Columbia Basin Land Protection Ass 'n .v. Schlesinger, 
643 F.2d 585 (9th Cir. 1981). More information should be provided so as to adequately justify why 
alternative siting, or the use ofprivate lands, is not presented as an option for this project. 

Class I land should have been considered as an alternative. 

Other Technology 

The project proposes the use of solar thermal technology. Other technology should be 
considered that could have less significant impacts. For example, other projects have found it 
financially feasible to use photovoltaics rather than solar thermal and photovoltaics have a less 
significant impact, particularly on water supply. 

Other Use 

The presented alternatives requiring an amendment - all alternatives except for alternative 
1 and alternative A - would require a Plan amendment, and yet, are deficient in discussing the 
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BLM's management's desert-wide obligation to achieve and maintain a balance between resource 
use and resource protection. 

3. 	 Relationship with Solar Program 

A programmatic EIS was recently prepared for solar energy development in the southwestern 
states. The EIS does not address this Project's relationship with the program. The Final EIS should 
address whether this project falls within one of the Solar Energy Zones identified in the 
programmatic EIS. 

4. 	 The EIS Fails to Adequately Analyze and Mitigate Air Quality 
Impacts 

The EIS acknowledges the current ambient air quality within the Mojave Oesert Air Basin 
(MOAB) is classified in the non-attainment category for state ozone and fugitive dust particulate 
matter (PM 10) criteria. OBIS 3.2-2. Ifthis project is carried out, on-site construction activities such 
as excavation, filling, grading, and vehicle travel during construction of the project would generate 
dust emissions, including emissions ofPM 10 and PM 2.5. DEIS 4.2-3. Additionally, the use ofoff
road equipment during operation and maintenance of the project would consist of 35-horsepower 
diesel-powered emergency generators, both ofwhich will contribute significant amounts ofVOC, 
NOx, CO, SOx, PM-I0, and PM-2.5 emissions. DEIS 4.25. Finally, motor vehicle emissions from 
on-site and off-site vehicles used during operation and maintenance of the project will generate 
VOC, NOx, CO, SOx, PM-IO, and PM- 2.5 emissions. Id. 

The OBIS fails to include feasible mitigation measures to reduce air quality impacts resulting 
from this project's construction activity. See AQI. This includes the failure to include temporary 
traffic controls, such as a flag person to facilitate traffic and ensure unobstructed traffic flow. Efforts 
should be made to expose the least amount of sensitive receptor areas through the routing of 
construction vehicles away from such areas and minimizing vehicle trips. BLM should require that 
any electricity used during construction is generated from power poles and not temporary diesel or 
gasoline power generators. Lastly, only trucks with clean air engines should be used for this project. 

The OEIS fails to adequately discuss the cumulative impact on air quality resulting from this 
project. The OEIS should have addressed the cumulative emissions from the project combined with 
other similar projects such as the Genesis and Palen solar projects. If any of these similar projects 
are not being considered by the BLM, a justification should be given as to why. If, on the other 
hand, these projects do have a cumulative impact on air quality, they should be identified, along with 
appropriate mitigation measures. 
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5. 	 The DEIS Fails to Adequately Analyze and Mitigate Impacts to 
Vegetation 

As stated in the DEIS, the unique position of the project site contributes to the presence of 
a number ofrare and endemic plants and vegetation communities specially adapted to the region and 
which are not found further north in the Mojave Desert. DEIS 3.3-1, 2. Among these communities 
are the Sonoran creosote bush scrub, desert dry wash woodland, and vegetated ephemeral swales. 
Id. 

Dry Desert Wash Woodland 

The proposed project falls within an area containing the Dry Desert Wash Woodland, noted 
for its ecological significance in BLM's Northern and Eastern Colorado Desert Plan (NECO Plan). 
The NECO Plan contains conservation provisions for Dry Desert Wash Woodlands: 

"The requirements for compensation at 3: 1 replacement acres would 
discourage project placement in Desert Dry Wash Woodland and 
Desert Chenopod Scrub communities. Both of these are present in 
small amounts, but add greatly to overall plant diversity in the 
planning area. Similar compensation rates for disturbance of closed 
dunes and playas communities would likewise discourage projects on 
these very rare communities." See Ex. B5. 

Regardless of the 3: 1 habitat loss compensation requirement, this project proposes no 
alternative, other than its no action alternative, that steers completely clear of the Desert Dry Wash 
Woodland communities. Considering the importance ofthe Desert Dry Wash Woodland to the long 
term conservation on public lands in this planning area, alternatives to the proposed project that 
completely avoid this habitat type should be included in the fmal EIS. 

Revegetation 

The project applicant proposes to implement a revegetation plan to compensate for the 
unavoidable impacts this project will have on vegetation. DEIS 4.3-3. However, "revegetation of 
disturbed, arid lands is one of the great challenges of the desert." See Ex. VEL As stated in "The 
Challenge of a Desert: Revegetation ofDisturbed Desert Lands": 

Where rainfall and temperature conditions approach or exceed those 
of the Great Basin desert, restoration of disturbed land will occur 
through natural revegetation processes within a reasonable period of 
time. This is not generally the case in the more arid Mojave Desert 
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areas where the moisture and temperature conditions are less 
favorable for germination and seeding survival. Id. 

The final EIS should address the difficulties that will inevitably arise in implementing a revegetation 
plan in this area and propose how these difficulties will be overcome. 

Desert Tortoise Habitat Compensation Plan 

Finally, the project applicant proposes to implement a desert tortoise compensation plan at 
a ratio of 1: 1 compensation. However, this ratio should be higher when considering the thousands 
of acres of tortoise habitat being eradicated and that replacement habitat may not meet the same 
standard as the habitat being eradicated. See Ex. VE2. In his opinion piece, California State 
University Polytechnic Pomona Professor Sidney Silliman suggested a ratio of5:1 for this precise 
reason. Id. Thus, the EIS should address concerns about quality of replacement habitat for desert 
tortoises. 

6. 	 The DEIS Fails to Adequately Analyze and Mitigate Impacts to 
Wildlife 

The McCoy Project will have a number of adverse impacts to wildlife that have not been 
adequately analyzed and mitigated. 

Desert Tortoises 

BLM acknowledges that the majority of threats to the desert tortoise and its habitat are 
associated with human land uses. DEIS 3.4-5. Extensive research shows that all ofthese threats can 
directly kill or indirectly affect tortoises. Id. Among the impacts this project may have on desert 
tortoises are: habitat loss, fragmented habitat, loss of connectivity, and potential increases in 
susceptibility to predators such as ravens. Id. In addressing these impacts, the mitigation measures 
include tortoise translocation. OEIS 4.4-4. However, this measure may result in additional negative 
impacts to tortoises such as elevated stress hormones, changes in behavior and social interaction, 
spread of disease, increased predation, and death. See B3-B8. The risks and uncertainties of 
translocation ofdesert tortoises are well recognized in the scientific community. OEIS 4.4-9. Yet, 
no mitigation measures are provided for these translocation impacts and, in fact, the OEIS provides 
one sentence to explain the translocation plan, failing to elaborate on how it will address these 
negative impacts. Further, the DEIS makes no mention of conservation facilities, the estimated 
number oftortoises on the project site, or the site where the tortoises will supposedly be translocated. 
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Kit Foxes 

BLM acknowledges that project construction has the potential to injure or kill desert kit 
foxes. The OEIS is grossly inadequate regarding kit foxes for two reasons: It does not adequately 
explain why the mitigation measures listed will reduce harm to kit foxes and more importantly, it 
fails to discuss all ofthe negative impacts this project can have on kit foxes. BLM proposes to erect 
a fence around the project site, limiting access to the site. OEIS 4.4-15. However, a fence will not 
protect kit foxes from construction vehicles entering and exiting the project site. In addressing this 
concern, BLM makes the conclusory statement that there is a "low risk that individual animals could 
be inadvertently injured or killed by vehicles on access roads." Id. BLM makes this statement 
without providing any supporting evidence. 

The OEIS also fails to list all of the negative impacts this project may have on kit foxes. 
Among the possible impacts is the outbreak ofcanine distemper, resulting in death. There is a strong 
possibility this outbreak may lead to an epidemic, as is evidenced by a previous outbreak to kit foxes 
during the Genesis Solar Energy Project. See Ex. B9 & B 10. 

Burrowing Owls 

The OEIS states that 10 recently active owl burrows and two burrowing owl pairs were 
observed on the solar plant site. OBIS 4.4-14. BLM proposes that all identified active burrows 
would be removed during project construction. Id. However, this measure does not address whether 
moving of the active burrows or removal of any burrowing owIs will affect their foraging habitat, 
enabling them to survive upon displacement. Additionally, the OBIS fails to address any negative 
impacts resulting from removal ofburrowing owls, such as increased risk ofpredation from coyotes, 
birds ofprey, feral cats and dogs, automobiles, and construction vehicles. See Ex. B11. 

7. The EIS Fails to Adequately Analyze Cultural Resources 

There are many problems with respect to the analysis ofcultural resources. First, the BLM 
fails to properly defme "cultural resources" and therefore its analysis of cultural resources is 
woefully inadequate. Ex. CRl. The OEIS also fails to properly apply the National Historic 
Preservation Act to its analysis of cultural resources. Ex. CRI. 

The project site is on or near many significant Native American tribe and other cultural 
resources, including famous geoglyphs. Ex. CRI-CRS. However, there is no evidence that all of 
the potentially affected tribes have been contacted, and it appears that any consultation with Native 
American representatives and other interested people and entities has not been adequate. As pointed 
out by Thomas Kink, PhD, tribal views and comments on the matter have not been accurately and 
adequately expressed in the OEIS-so little so that the public does not really know how at least some 
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ofthe Native American tribes feel about their resources being taken away. Ex. CR1. Significantly, 
the project will restrict access to religious and culturally-significant sites in violation of the 
Religious Freedom Restoration Act (RFRA), but the OEIS fails to mention the RFRA at all. In 
addition, the OEIS does not adequately address the project's impacts on Native American sacred 
sites and culturally-significant sites and artifacts, including burial grounds. These issues need to be 
addressed before the project can go forward. 

8. 	 The EIS Fails to Adequately Analyze Environmental Justice Impacts 

The OEIS fails to account for, analyze, and mitigate the disproportionate effect the project 
will have on local tribes. Firstly, the census data used in the OEIS appears to be inaccurate or 
outdated. For instance, the OEIS lists the Native American population in the City of Blythe at 0.7 
%, and in Riverside County in general at 0.5%. However, the U.S. Census Bureau actually currently 
lists the Native American popUlation in the City of Blythe at 1.2% and 1.9% in Riverside County, 
which is higher than the general California population ofNative Americans. Exs. Ell-EJ2. This 
would tend to indicate that projects in these areas would affect Native Americans at a greater rate 
than projects would at a different location where there is a lower Native American population. In 
addition, the project site is located in an area rich in Native American cultural resources. Exs. CR1
CR5. The cumulative effect on the cultural resources ofthe Native American people similar projects 
has not been analyzed or mitigated for. Ex. E13. A proper analysis on the cumulative effect on these 
groups must be conducted and the effects must be mitigated for before the project can move forward. 
Exs. E13-EJ5. The number ofutility-scale solar energy projects in the vicinity are having a negative 
and disproportionate impact on Native Americans and other minorities in the region. 

9. 	 The EIS Fails to Adequately Analyze Impacts to Geology and Soils 
Resources 

The project site is on or near geological resources that date back hundreds of millions of 
years ago, all the way from the Paleozoic to Early Jurassic eras. Ex. OS 1. However, the OEIS does 
not adequately describe these geological resources; and thus, fails to analyze the impact that project 
will have on these pre- ancient resources. 

10. 	 The EIS Fails to Adequately Analyze the Project's Greenhouse Gas 
Emissions 

The OEIS states that this project could displace electricity generated by fossil fuel 
combustion, with lower OHG-emitting electricity for consumers. OEIS 4.8-7. However, this claim 
rests on several unsupported assumptions. First, the OEIS does not quantify a total amount ofenergy 
needed to satisfy future demand. Without quantifying future demand, it is impossible to know 
whether another solar project is even needed to meet that demand. 
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Second, the OEIS fails to consider the energy output ofcompleted solar facilities, and also, 
the estimated output of solar projects under construction or being considered for approval. If the 
final EIS quantifies future demand along with energy output ofexisting and projected solar facilities, 
it might be discovered that existing solar facilities are sufficient to meet that demand. Without such 
a study, the claim that this project would displace electricity generated by fossil fuel combustion will 
continue to be baseless. 

Lastly, the OEIS claims this project will displace electricity generated by natural gas and yet, 
fails to identify any natural gas facilities that this project will replace, or ifthere are any gas facilities 
currently being considered in lieu of this project. 

The OEIS completely ignores the circumstances surrounding this project, including the 
growing number ofsolar facilities in the area, along with the current trend ofpushing for additional 
similar projects. Ifthe solar facilities currently existing are sufficient to meet future energy demand, 
this project would result in excess energy and unnecessary GHG emissions. The final EIS must 
provide a proper foundation to support its claim that this project would result in a net reduction of 
GHG emissions per year. This includes a thorough analysis offuture energy demand, the projected 
output ofall solar facilities and projects combined, and the identification ofany natural gas facilities 
that will actually be replaced because of such projects. 

11. The DEIS Fails to Adequately Analyze and Mitigate Hazards 

The OEIS fails to adequately analyze and mitigate hazards resulting from this project. More 
specifically, it does not address what would occur should the completed project catch on fire, and 
what effect a fire would have on emergency response. The fact that solar panels can catch on fire 
is well-documented. See Ex. H5-H8. Should a fire break out at the project site, the lives of 
employees operating the project and the lives of those providing emergency response would be at 
risk. See Ex. H7. Also, emergency response may have to be slowed because firefighters cannot 
spray flames backed by live current without risking electrocution. See Ex. H5. The EIS must 
provide an emergency response plan to save lives and mitigate damage should a fire occur at the 
project site. 

12. The Project Is Inconsistent with Applicable Land Use Plans 

The project is inconsistent with applicable land use plans. Under the California Desert 
Conservation ("COCA") Plan, you are required "to provide for the immediate and future protection 
and administration of the public lands in the California desert within the framework of a program 
ofmUltiple use and sustained yield, and the maintenance ofthe environmental quality." 43 U.S.C. 
§ 1781(b). "Once a land use plan is developed, • [a]ll future resource management authorization and 
action ... shall conform to the approved plan. '" Oregon Natural Resources Council Fund v. Brong, 
492 F.3d 1120, 1125 (9th Cir. 2007). This project is on Class lands even though there are millions 
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of acres of Class I lands available. 

The project is also inconsistent with the County ofRiverside General Plan. A project ofthis 
size and the impacts on wildlife is inconsistent with the Open Space designation under the General 
Plan. 

13. 	 The DEIS Fails to Adequately Analyze and Mitigate Noise Impacts 

While the DEIS addresses this project's noise impact on residences closest to the project, it 
does not address the issue ofnoise impact on wildlife or provide any mitigation measures to reduce 
such an impact. Animals rely on meaningful sounds for communication, navigation, avoiding 
danger, and finding food against a background of noise. See Ex. Nl. For example, studies have 
shown that in a variety of bird species, road noise can have a negative effect on bird populations, 
resulting in a decrease in population densities. See Ex. N2. Additionally, most researchers agree that 
noise can affect an animal's physiology and behavior, and ifit becomes a chronic stress, noise can 
be injurious to an animal's energy budget, reproductive, success, and long term survival. See Ex. 
N3. At the very least, the EIS must address the noise impact this project will have on the animal 
environment surrounding the project site and provide appropriate measures to mitigate any negative 
impacts. 

14. 	 The EIS Fails to Adequately Analyze Impacts to Paleontological 
Resources 

The DEIS fails to adequately analyze the impact on paleontological resources. For instance, 
fossils from the Ice-Age have been found on or near the project site, and the project site is thought 
to be rich in other fossils. Exs. PRI-PR4. However, the DEIS makes no mention of many fossil 
resources that are known to be on or near the project site. 

15. 	 The EIS Fails to Adequately Analyze Impacts to Recreation and 
Public Access 

The project is inconsistent with applicable land use plans. Under the California Desert 
Conservation ("CDCA") Plan, you are required "to provide for the immediate and future protection 
and administration of the public lands in the California desert within the framework of a program 
ofmultiple use and sustained yield, and the maintenance of the environmental quality." 43 U.S.C. 
§ 1781(b); Ex. RPl. "Once a land use plan is developed, '[a]ll future resource management 
authorization and action ... shall conform to the approved plan. '" Oregon Natural Resources 
Council Fund v. Brong, 492 F.3d 1120 (9th Cir. 2007). This project is designated to be built on 
highly controlled and sensitive Class L lands (limited use) as designated by the California Desert 
Conservation Plan, even though Class I lands are available. Ex. RPl. For no other reason than to 
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find a loophole in the law, you have decided to propose an amendment to the California Desert 
Conservation Plan simply to allow this project to take place in an area that it is not allowed to take 
place in. 

The Federal Land Management and Policy Act (FLMPA) declares that the BLM shall take 
any action necessary to prevent unnecessary or undue degradation of the lands designated for 
conservation. See 43 U.S.C. §§ I 732(b ) and 1781 ©. However, this action is doing the exact reverse 
ofwhat the law says: a plan amendment directly tailored to allow this project on these lands is the 
exact action necessary that would allow the unnecessary or undue degradation of the lands. 
Amending the desert conservation plan to specifically allow a project on otherwise protected Class 
L lands is undue and unnecessary when Class I lands, or other more suitable locations for solar 
panels (such as rooftops) are available and could be utilized for this project. Exs. AI-48. 

The project site is on or near popular camping grounds. However, the DEIS does not assess 
how it will impact public access to the camping grounds, and whether how blocked access might 
affect pollution, traffic, and wildlife. Instead, the DEIS merely states on several occasions that it did 
not see much public access, but this is not a proper study ofthe amount ofaccess needed in the area, 
and what blockage of the access could cause. Because the OEIS fails to assess the impact 
construction and operation of the project will have on public access, it fails to provide mitigation 
measures for this impact on the environment. 

In addition, the usage of off-high way vehicles create adverse affects on the plant life and 
wildlife in the desert. Ex. RP. 3. However, the OEIS fails to adequately assess and mitigate for an 
increased usage ofoff-highway vehicles due to blockage ofroutes, construction, and operation. This 
needs to be addressed before the project can move forward. 

16. The EIS Fails to Adequately Analyze Socioeconomic Impacts 

The EIS fails to address how the gas and electric bill oflocal ratepayers in the region would 
be affected. There is growing evidence that the cost of mandating renewable energy sources and 
providing the transmission lines to deliver it may outweigh environmental benefits, increase 
electricity prices, and, in the long run, reduce jobs instead of creating them. See Ex. PN4 & PN5. 
The implementation ofmandates is proceeding so rapidly that energy consumers are being locked 
into higher rates for many years to come. Id. A recent study conducted by the Manhattan Institute 
reveals a patter ofhigher rates in states with renewable portfolio standards mandates compared with 
those states without such mandates. Id. A Berkeley National Laboratory study found that state 
implementation ofrenewables energy portfolio standards resulted in at least a .01% to 1 % increase 
in ratepayer's bills. Ex. SEl. At the very least, the OEIS should have addressed the impact this 
project would have on rates charged to energy consumers. 
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17. 	 The DEIS Fails to Justify Approval of this Project in the Designated 
Areas 

The project site is contained on land subject to the Wilderness Act of 1964. The Wilderness 
Act defines wilderness as "an area ofundeveloped Federal land retaining its primeval character and 
influence, without permanent improvements or human habitation, which is protected and managed 
so as to preserve its natural conditions ... " Public Law 88-577, Section 2 (c). Prohibited uses include 
commercial enterprise, permanent and temporary roads (with exceptions for administration and 
emergency purposes); use ofmotorized vehicles, equipment, motorboats, or mechanical transport; 
landing ofaircraft; or the erection ofa structure or installation. ld. at 4(c}. Lands that are designated 
as Wilderness under the Act may not be altered without an Act of Congress. [d. at 3(2}(b}. 

Construction within this wilderness area would affect vegetation and wildlife, increase dust 
generation, weed introduction, and wildlife migration. See DEIS generally. Additionally, 
construction would create traffic and lighting that will create temporary visual distractions. [d. 
Despite these effects, along with the Act's express prohibition on commercial enterprise in this area, 
BLM arrives at the unjustified conclusion that the proposed action would have no effect on existing 
special designations. The EIS must address why this project, as presented, does not contravene 
Congress's mandate that this area's primeval character and influence be preserved. 

18. 	 The DEIS Fails to Adequately Analyze and Mitigate Impacts to 
Trafficffransportation 

The Regional Transportation Plan (RTP) is a long-range planning document that includes 
programs for traffic congestion, traffic, and roadways, among other things. See Ex. TRI. The 
Riverside County Congestion Management Program (RCCMP}was established to pursue the goals 
of alleviating traffic congestion, effectively using transportation funds, and improving air quality. 
See Ex. TR2. The DEIS completely fails to consider these plans, making no mention ofthem. The 
EIS must address whether this project coincides with the goals of the RTP and the RCCMP, and 
also, if the project will still allow for maintenance of the minimum level of service threshold 
required for this area's general plan. 

Agencies need not consider potential effects that are highly speculative or indefmite. They 
must consider only those indirect effects that are reasonably foreseeable. Kleppe v. Sierra Club, 427 
U.S. 390 (1992). The construction phase of this project would include the building of roads to 
provide access to the project's facilities. It is reasonably foreseeable that new roads providing access 
to the open desert area would increase off-road vehicle use in the area and access to areas that would 
otherwise be inaccessible. See Ex. H4. 
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19. 	 The DEIS Fails to Adequately Analyze and Mitigate Impacts to Utilities 
and Service Systems 

This project will generate solid waste during construction, operation, and maintenance. 

In order to reduce waste, this project should obtain its PV material from facilities that minimize 
waste, and air and water emissions. PV modules contain substances such as glass, aluminum and 
semiconductor materials that can be successfully recovered and reused, either in new PV modules 
or other products. See Ex. US 1 & US3. This project should utilize the full product life cycle by 
obtaining its PV from a company that minimizes environmental impacts during raw material 
extraction, manufactures PV panels in a zero to little waste facility, provides future PV disassembly 
for material recovery for reuse and recycling; and minimizes the carbon footprint associated with the 
manufacture and transport ofPV panels. See Ex. US2. 

The growth ofthe PV industry results in greater waste and an increased need for PV recycling 
initiatives. See Ex. US2. Although recycling initiatives are less favorable economically, the lack 
ofsuch initiatives will eventually result in hazardous material entering local waste streams. Id. This 
project applicant should utilize a PV recycling system, giving consideration to its environmental 
responsibility and not solely its economic benefit. To ignore this responsibility is to give an 
economic advantage to more environmentally destructive forms of energy production. Id. 

20. 	 The EIS Fails to Adequately Analyze Impacts to Visual Resources 

The DEIS acknowledges that the project site is an excellent location for stargazing, but fails 
to analyze how light pollution from the operation ofthe solar plant will affect this visual resource. 
The DEIS also fails to provide any mitigation measures for light pollution that the solar plant may 
cause. Light pollution is a growing problem for the environment, especially for visual resources, and 
even the health and safety ofhumans and animals. Exs. VRI-VR4. The impact on the environment 
due to light pollution needs to be analyzed and mitigated for before the project can move forward. 

21. 	 The EIS Fails to Adequately Analyze Impacts to Water Resources 

Water supply is an important consideration in utility-scale solar development. In fact, 
Congress required a study on methods to reduce the amount of water consumed by concentrating 
solar power systems. Ex. WI. Furthermore, the Colorado River has been under an enormous 
amount ofpressure and is anticipated to be under even more pressure in the future due to climate
change impacts. Exs. W2-WI1. The DEIS needs to accurately assess and mitigate for the impact 
on water sources in the area. 
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22. The EIS Fails to Adequately Analyze Impacts to Wildland Fire Ecology 

The fire hazard risk in Riverside County is severe, though the DEIS calls the fire risk ofthe 
project site moderate. Exs. WFI-WF2. In addition, the study that the DEIS relies upon falsely 
assumes that vehicles and lightning in the area are the main causes of fire, when this study did not 
factor in the main causes offire in an area where a solar plant is being constructed or operated. Solar 
plants present additional unique fire hazards. Ex. WF3. Because the DEIS does not properly assess 
the severity ofthe fire hazard on the project site ifa solar plant were to be built there, the DEIS does 
not properly mitigate for this impact on the environment. This issue needs to be addressed before 
the project can move forward. 

23. The EIS Fails to Adequately Analyze Cumulative Impacts 

The EIS fails to adequately analyze cumulative impacts. The purpose of a cumulative 
impacts analysis is to examine the specific project and its interactive and synergistic adverse 
environmental effects when considered in the context of similar projects. Klamath-Siskiyou 
Wildlands Ctr. v. Bureau ofLand Mgmt., 387 F.3d 989 (9th Cir. 2004). The EIS should have 
considered all solar energy projects within the CDCA. Congress has recognized that "the California 
desert environment is a total ecosystem that is extremely fragile, easily scarred, and slowly healed." 
43 U.S.C. § 1781 (a)(2). As a special area, Congress required that a "comprehensive, long-range plan 
for the management, use, development and protection of the public lands within the California 
Desert Conservation Area" be prepared. Id. at § 178I(d). Failing to look at similar projects, all 
requiring amendments to the CDCA Plan defies the Congressional mandate for a cohesive plan. See 
Exs. C 1-7, C9-12, C23. Yet that is precisely what happened here. Section C of the attached index 
provides a thorough overview of the projects that should have been considered in the DEIS. 

The geographic restrictions are also arbitrary with respect to cultural resources. You should 
have considered the impacts of all the projects on Chemehuevi, Fort Mojave and other Native 
American ancestral land. 

24. A Programmatic EIS Should Have Been Prepared 

A programmatic environmental impact statement ("PElS") should have been prepared. The 
Bureau ofLand Management's NEPA compliance handbook requires a PElS under circumstances 
like those present here. "Connected actions are those actions that are 'closely related' and 'should 
be discussed' in the same NEP A document." Ex. PI. 

The Department ofInterior has implicitly acknowledged that the large number ofsolar energy 
projects being proposed in the Southwest are intimately connected and a programmatic EIS is 
necessary by preparing a PElS for "Solar Energy Development in Six Southwestern States." Ex. P2. 
The problem is that the PElS has not yet been approved and site-specific projects should tier offthis 
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document. Ex. P3. Unfortunately, the McCoy Project is moving in reverse order, with a site-specific 
project coming before the programmatic impacts are understood. 

25. The EIS Fails to Identify Appropriate Mitigation 

"Implicit in NEPA's demand that an agency prepare a detailed statement on 'any adverse 
environmental effects which cannot be avoided should the proposal be implemented,' 42 U.S.C. § 
4332(C)(ii), is an understanding that an EIS will discuss the extent to which adverse effects can be 
avoided." Robertson v. Methow Valley Citizens, 490 U.S. 332 (1989). NEPA requires that an EIS 
discuss mitigation measures with "sufficient detail to ensure that environmental consequences have 
been fairly evaluated." Id. A mitigation discussion must have at least some evaluation of the 
effectiveness ofthe mitigation. South Fork Band Council o/Western Shoshone v. Department o/the 
Interior, 588 F.3d 718 (9th Cir. 2009). 

26. The EIS Fails to Take a Hard Look at Security Issues 

The EIS fails to take a hard look at security issues, particularly with respect to transmission. 
As was recently demonstrated in San Diego, disruption in transmission can cause severe impacts on 
the electrical system. Exs. S I-S2. Furthermore, transmission systems are vulnerable as terrorism 
targets. Exs. S3-S4. A DG alternative is likely to reduce this risk. Ex. A48. Th security impact 
should be analyzed. See, e.g., San Luis Obispo Mothers for Peace v. Nuclear Regulatory Comm 'n, 
449 F.3d 1016 (9th Cir. 2006). 

B. The Project Violates the National Historic Preservation Act 

Consultation for this project has been inadequate. The EIS indicates that members ofcertain 
tribes were contacted, but there is no evidence of consultation. There is no indication that other 
interested persons or entities, such as CARE or La Cuna, were contacted despite having expressed 
interest in these projects repeatedly as well as having demonstrated a knowledge of the cultural 
resources in the area. 

c. The Project Violates the Federal Land Management and Polley Act 

The Federal Land Management and Policy Act ("FLPMA") declares that public lands be 
managed for multiple uses in a manner that will protect the quality ofthe scientific, scenic, historical, 
ecological, environmental, air and atmospheric, water resource, and archeological values. 43 U.S.C. 
§ 1701 (a)(7) and (8). FLMPA provides a framework in which public lands are to be managed for 
the benefit of present and future generations. Congress required the BLM to "take any action 
necessary to prevent unnecessary or undue degradation of the lands." 43 U.S.C. § 1732(b). 
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As part of FLPMA, Congress designated 25 million acres of Southern California as the 
Californian Desert Conservation Area (COCA). 43 U.S.C. § 1781 (c ),finding that this desert and its 
resources are "extremely fragile, easily scarred, and slowly healed." 43 U.S.C. § 1781 (a)(2). In 
conjunction with this designation, Congress directed the BLM to implement a long-range plan for 
the management of this land within the framework of the COCA, which is today known as the 
COCA Plan. Under the COCA Plan, BLM is required "to provide for the immediate and future 
protection and administration of the public lands in the California desert within the framework of 
a program ofmultiple use and sustained yield, and the maintenance of the environmental quality." 
43 U.S.C. § 1781(b). "Once a land use plan is developed, '[a]ll future resource management 
authorization and action ... shall conform to the approved plan. ,,, Oregon Natural Resources 
Council Fund v. Brong, 492 F.3d 1120, 1125 (9th Cir. 2007). The COCA Plan also requires that 
where an amendment is proposed, the BLM must "evaluate the effect of the proposed amendment 
on BLM's management's desert-wide obligation to achieve and maintain a balance between resource 
use and resource protection." Ex. RP 1. 

Under Chapter 7 ofthe COCA Plan, the BLM must analyze six criteria when considering a 
plan amendment. The BLM must 1) determine ifthe request has been properly submitted and ifany 
law or regulation prohibits granting the requested amendment; 2) determine ifalternative locations 
within the COCA are available which would meet the applicant's needs without requiring a change 
in the Plan's classification, or an amendment to any Plan element, 3) determine the environmental 
affects ofgranting and/or implementing the applicant's request; 4) consider the economic and social 
impacts of granting and/or implementing the applicant's request; 5) provide opportunities for and 
consideration ofpublic comment on the proposed amendment, including input from the public and 
from Federal, State, and local government agencies, and 6), evaluate the effect of the proposed 
amendment on BLM management's desert-wide obligation to achieve and maintain a balance 
between resource use and resource protect. See COCA Plan, Chapter 7, p. 121. Lastly, the BLM 
failed to consider alternatives that avoid the disruption ofsensitive cultural resources, including the 
disturbance ofNative American remains, which has already occurred in past similar projects. See 
Ex. BlO. 

A project of this scale is inappropriate for Class L lands. The project will result in an 
irretrievable commitment of resources and unavoidable destruction of natural resources. For 
example, the project will result in unavoidable adverse effects on cultural and visual resources. 

*** 
Thank you for your consideration ofmy client's comments. 

Sincerely, 


BRIGGS LAW CORPORATION 


Mekaela M. Gladden 
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August 22, 2012 

Jeffery Childers, MPA 
Project Manager RECO 
Bureau of Land Management 
22835 Calle San Juan De Los Lagos 
Moreno Valley, CA 92553 

Re: DEIS Comments on the McCoy Solar Energy Project 

Dear Mr. Childers: 

Attached please find McCoy Solar, LLC's (McCoy's) comments on the Draft Environmental 
Impact Statement (DEIS)for the McCoy Solar Energy Project. McCoy has utilized the typical 
table format (Appendix A), adding Appendices B, C and D where more detail was needed. 

McCoy would like to thank the BLM for what we generally believe to be a very comprehensive 
and thorough analysis and hope that our comments will be reflected in the Final EIS. 

Sincerely, 

Scott A Busa 
Executive Director, Business Development 
NextEra Energy Resources, LLC 

Enclosures: Appendix A, B, C, D 

700 Universe Boulevard, Juno Beach, Florida 33408 
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August 22, 2012 

ATTN: Jeffery Childers, Project Manager 
BLM California District Office 
22835 Calle San Juan de Los Lagos 
Moreno Valley, California 92553-9046 
Email: camccoysep@blm.gov 

Re: 	 Soboba Band of Luiseño Indian’s Comments on the Draft Environmental 
Impact Statement for the McCoy Solar Energy Project and Possible 
California Desert Conservation Area Plan Amendment (Federal Register, 
May 25, 2012 Notices, Vol. 77, No. 102: 31386) 

Dear Mr. Childers: 

The Soboba Band of Luiseño Indians (Soboba Band), a federally recognized Indian tribe, 
submits the following comments on the Draft Environmental Impact Statement (DEIS) 
for the proposed McCoy Solar Energy Project (MSEP).  The Soboba Band appreciates 
the Bureau of Land Management’s observance of and the stated intent to preserve Tribal 
Cultural Resources during the construction, operation and decommissioning of the 
MSEP. The information provided to the Soboba Band on the MSEP has been assessed 
through our Cultural Resources Department, where it was concluded that although it is 
outside the Soboba Band’s reservation, the project area does fall within an area of 
concern for the Soboba Band. The project location is in close proximity to known 
ancestral village sites and is located along a traditional route of migration and trade 
between tribes. The village sites and the migration and trade route are of cultural and 
religious significance to the Soboba Band and its members.  Therefore the project 
location is regarded as highly sensitive to the people of Soboba.  The Soboba Band is 
committed to ensuring that BLM’s observance of Tribal Cultural Resources and the 
preservation of those resources in place are carried out for this project.  

The Soboba Band requests that the BLM, the project proponent and their environmental 
and archeological consultants provide the Soboba Band with a thorough review of the 
comments submitted by the Soboba Band and that face-to-face informational and proper 
government-to-government consultation meetings with the Soboba Band and its Cultural 
Resources Department continue as required by Section 106 of the National Historic 
Preservation Act (NHPA), executive orders and Department of Interior and BLM 
regulations and policy. 

The Soboba Band is concerned with the physical preservation of the ancestral village 
sites, the traditional tribal route of migration and trade, and the physical environment in 
which these historic properties/Tribal Cultural Resources are located.  The physical 
environment surrounding these ancestral places have supported the Soboba Band’s and 
other tribal peoples’ ancestors since time immemorial.  The Soboba Band maintains 
strong traditional ties with the land in the project area and with the Tribal Cultural 
Resources located there. 

For these reasons, it is imperative that as America transitions to a cleaner energy future, 
we all do it in a manner that respects and preserves the remaining natural environment, 

1
 

mailto:camccoysep@blm.gov


 

 

 

 

 

 
 

 

 
 

 

the animal and plant species that rely on those environments, our water resources and our 
historic and cultural resources.  It is likewise imperative that we seek to strike a balance 
between near and long term impacts of large scale solar energy development on historic 
and cultural resources, species and the natural environment with the long term impacts of 
climate change.   

The Soboba Band strongly supports the goals of energy independence and a move to 
clean renewable energy.  The methods used to achieve these goals should strive for 
balance and sustainability. The DEIS does not manifest this type of consideration or 
balanced approach. The MSEP has an anticipated useful life of 30-40 years; however, 
after it is decommissioned it will leave behind a permanent scar of wind and water 
erosion, habitat degradation in a fragile desert ecosystem, and irreversible harm to 
historic and cultural resources. The MSEP’s lasting legacy will not be one of sustainable 
clean energy, but one attesting to the continuing American legacy of “expediency at any 
cost” to Native Peoples, historic and cultural resources, species and the natural 
environment in the rush to achieve America’s new destiny of energy independence and 
renewable energy. 

The Soboba Band’s comments are specifically directed at the DEIS and the provisions 
relating to Tribal Cultural Resources in particular.  The Soboba Band understands that 
numerous environmental groups and individuals will submit comments relating to the 
unreasonably narrow statements of the BLM’s purpose and need, the constrained 
consideration of alternatives, the insufficient depth of discussion of cumulative impacts, 
and the project impacts to biological resources, desert geology and soils resources, and 
water resources. To the extent that the Soboba Band shares their interests and beliefs, the 
Soboba Band supports the environmental groups and the individuals in their efforts to 
protect those resources. 

The Soboba Band’s specific comments, questions and concerns regarding the potential 
impacts on Tribal Cultural Resources discussed in Section 4.5 of the DEIS are as follows: 

1. Page 4.5-1, Bullet Number 2, Under Area of Potential Effects: Change 
from 0.5-mile buffer to a one-mile buffer. 

2. Page 4.5-2, Paragraph 3; Under Evaluation of Historical Significance, 
NHPA § 106: Please be specific when referring to the interested Indian tribes, as to how 
many tribes, as well as which ones, etc.  

3. Page 4.5-2, Paragraph 3; Under Evaluation of Historical Significance, 
NHPA § 106: There is no mention of the Tribal Historic Preservation Officers (THPO) 
amongst those whom the BLM is in consultation with for the development of the MOA. 
Interested tribes may differ from tribes that have official THPO programs.   

4. Page 4.5-3, example “e”, Under Assessing Effects to Historic Properties: 
Please add “foreclosure” to the list. 

5. Page 4.5-4, Under 4.5.2 Applicant Proposed Measures: Change wording 
from “cultural resources” to “historic properties”.  These proposed measures need to be 
sufficiently detailed out and included in the analysis. 

6. Page 4.5-4, Paragraph 1, Under 4.5.1 Direct and Indirect Impacts, 
Construction: Change wording from “cultural resources” to “historic properties”. 
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7. Page 4.5-4, Paragraph 1, Bullet 4, Under 4.5.1 Direct and Indirect 
Impacts, Construction: Please include the dimension of the width for the base of the 
pole. Understanding specifics can be a deciding factor when evaluating any impacts. 

8. Page 4.5-4, Paragraph 2, Under 4.5.1 Direct and Indirect Impacts, 
Construction: Please change wording to “Constriction activities could, and in some cases 
will, diminish site integrity of historic properties…” 

9. Page 4.5-4, Paragraph 2, Under 4.5.1 Direct and Indirect Impacts, 
Construction: Please change the last sentence so that it reads “In addition, indirect effects 
to architectural historic properties and places of traditional importance could, and in some 
cases will, occur”. 

10.  Page 4.5-4, Paragraph 3, Under 4.5.1 Direct and Indirect Impacts, 
Construction: The 6 archaeological sites that have yet to be evaluated for listing in the 
NRHP need to be evaluated, and their determination shall be included in the Final EIS. 

11.  Page 4.5-5, Paragraph 4; The Soboba Band attaches a cultural tie to the 
areas on and near the project area. Documented within the tribe’s oral histories, a 
migratory route in coincidence with Cahuilla Birdsongs extends through these locations. 
A more in-depth description can be provided confidentially during consultation with the 
Soboba Band. 

12.  Page 4.5-5, Paragraph 5; The issue of adverse affects on historic 
properties cannot be resolved unless there is complete avoidance.  Please change the 
wording in this sentence to read “Mitigation Measure CUL-1 would serve as an attempt 
to lessen adverse effects to historic properties as a result of the specific provisions. 
Provisions to lessen the adverse effects will be described in a MOA prepared in 
accordance with §106. 

13.  Page 4.5-6, Paragraph 1, Under Operation and Maintenance: Change the 
wording throughout this paragraph from “cultural resources” to “historic properties”. 

14. Page 4.5-6, Paragraph 1, Under Operation and Maintenance: There is in 
fact anticipated damage that could be done to known sites, therefore, please change the 
wording to read, “…under Alternative 1 is from anticipated potential damage of known 
sites, as well as unanticipated damage to inadvertently discovered archaeological sites. 

15. Page 4.5-6, Paragraph 1, Under Operation and Maintenance: Limiting the 
operation and maintenance activities to the project footprint would not guarantee that no 
additional impacts to historic properties would be expected, rather, by limiting operation 
and maintenance to footprint, these impacts could be lessened (please clarify and 
correct this in the text). 

16. Page 4.5-6, Paragraph 2, Under Operation and Maintenance: Please 
specify which tribes are participating in the government-to-government consultation for 
this project. 

17. Page 4.5-6, Paragraph 2, Sentence 2, Under Operation and Maintenance: 
This comment is repetitive of Page 5, Paragraph 4. 

18. Page 4.5-6, Paragraph 1, Under Decommissioning: Change the wording 
throughout this paragraph from “cultural resources” to “historic properties”. 

19. Page 4.5-9, Paragraph 1, Under Decommissioning: Change the wording 
throughout this paragraph from “cultural resources” to “historic properties”. 
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20. Pages 4.5-8 and 9, Paragraph 4, Under Cumulative Impacts: These 
provisions will not resolve the impact issues, they can only be lessened.  The tribe feels 
that there are no absolute resolutions. 

21. Pages 4.5-8 and 9, Paragraph 8, Under Cumulative Impacts: Change the 
wording from “cultural resources protective requirements ” to “cultural resources/historic 
properties protective requirements”; Also second sentence should read, “….therefore, any 
related impacts on  cultural resources/historic properties would be subject to cultural 
resources/historic properties -protective requirements” 

22. Page 4.5-9, Under Mitigation Measures, CUL-1: Please be specific when 
referring to various Indian tribes, as to how many tribes, as well as which ones, etc.  

23. Page 4.5-9, Under Mitigation Measures, CUL-1: There is no mention of 
the Tribal Historic Preservation Officers (THPO) amongst those whom the BLM is in 
consultation with for the development of the MOA.   

24. Page 4.5-10, Paragraph 1: Please change sentence to read, “Resolution of 
adverse effects to historic properties will be developed in consultation and will include 
research documentation, data recovery excavations,…” 

25. Page 4.5-10, Paragraph 2: Please change sentence to read, “…a HPTP 
shall be prepared and implemented and shall contain procedures to avoid and/or mitigate 
impacts to historic properties”. 

26. Page 4.5-10, example “a”: Change the wording from “the BLM may 
require” to “the BLM will require or shall require”. 

27. Page 4.5-10, example “a”: Change the wording from “cultural resources 
values” to “historic properties values”. 

28. Page 4.5-10, example “b”: Where is the SHPO review in this? 
29. Page 4.5-10, example “c”: Please change wording to “…shall be 

monitored by a qualified archaeologist and designated tribal monitors”. 
30. Page 4.5-10, example “f”: Change the wording to read, “A tribal cultural 

consultant will be required at culturally sensitive locations…” 
31. Page 4.5-10, example “f”: Change the wording to read, “The Applicant 

shall retain all required tribal consultants.” 
32. Page 4.5-11, example “g”: Change the wording to read, “…recordation 

and evaluation of the find by a qualified archaeologist and tribal consultants, notification 
of the find to the BLM within 12 hours of the find, and appropriate treatment measures, 
including avoidance and data recovery. 

33. Page 4.5-11, Under Residual Impacts after Mitigation Incorporated: 
Change the wording throughout the paragraph from “cultural resources”  to “cultural 
resources/historic properties” 

Overall, the DEIS discussion of impacts to cultural resources is incomplete and 
inadequate under both NEPA and the NHPA.  In the consideration of alternatives and 
discussion of impacts to cultural resources in Sections 4.5.3 through 4.5.8, the DEIS 
provides that mitigation measure CUL-1 “would serve to resolve adverse effects to 
historic properties as a result of the Project.”  The description of mitigation measure 
CUL-1 in Section 4.5.10 provides that this measure will be prepared by BLM in a MOA 
and HTPT in consultation with the SHPO, Indian tribes and other identified consulting 
parties. Thus, at this time, the extent of the adverse impact to more than 95 known 
archeological sites/cultural resources due to damage to artifacts or features is unknown. 
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In addition, the Prehistoric Trails Network Cultural Landscape (PTNCL) identified in 
Section 3.5.1.6 of the DEIS remains unevaluated and the full impact of the project on this 
potential NRHP-eligible cultural landscape is unknown.  As stated above, the Soboba 
Band ascribes cultural and religious significance to the PTNCL and an additional 
migratory route that coincides with Cahuilla Birdsongs.  The lack of information on the 
impact to known cultural resources/historic properties, unevaluated resources and 
properties, and the lack of development of mitigation measures to address the harm to 
these resources fails to satisfy the requirements of NEPA and NHPA to take a “hard 
look” and renders the DEIS legally insufficient.  

In relationship to the consideration of alternatives in Section 4.5.3 through Section 4.5.8, 
the primary request of the Soboba Band is avoidance of all cultural resources. In terms of 
the project footprint, with the exception of Alternative 4 (No Action Alternative), 
Alternative 1 appears to provide the best alternative for avoidance of cultural resources at 
this time.  The Soboba Band will continue to discuss the project alternatives and the 
mitigation of impacts with the BLM, SHPO and other consulting parties, in appropriate 
government-to-government consultation.  

Therefore, the Band formally requests that a face-to-face, government-to-government 
consultation meeting be scheduled in order to address these comments of the Soboba 
Band and other concerns. Please provide possible dates of availability for this meeting at 
your earliest convenience. 

Thank you for your consideration of the Soboba Band’s comments.  If you have any 
questions please contact me by phone or email using the contact information provided 
below. 

Sincerely, 

Joseph Ontiveros 
Cultural Resource Director 
Soboba Band of Luiseño Indians 
P.O. Box 487 
San Jacinto, CA 92581 
Phone: (951) 654-5544 ext. 4137 
Cell: (951) 663-5279 
Email: jontiveros@soboba-nsn.gov 

CC: 	 John R. Kalish, Field Manager 
Bureau of Land Management 
1201 Bird Center Drive 
Palm Springs, CA 92262 
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National Environmental Policy Act,t for McCoy Solar LLC's ('Applicant") 
("Project"). TheThe ProjeCl l'equil'''~ aB 

amendment to the California Conservation fromamendn:wnt (0 lhe Cal&fl'ni~ DesertDesert Conse rVill:!On AreaArea Plan,Plan, aa right-of-wayright-of-way rl'Om 
thc Bureau or LandLand Managemcnt toto constru<..1;, operll(B andand decommi",8ion thethethe Bureau of Management construct, operate decommission 
facility, Bliverside permits, programmatic agreement,facil ity, ltl.verside CountyCounty p ermit.~, aa pl'Ogrammatic agreement, aa streambedstreambed 
alte ration agreementagreement andand inc~i.dental takc permi ls, amongamong other agencyagency lIcllon~.alteratiorr incidental take permits, actions. Asother ,\cl 
explainedl more fully DEIS does comply with requirements ofeXplallle(;. more rully below,below, thethe D~TS doo8 notnot mmpl,\-" wuh thethe rflquirement.~ or 
NEPA.NEPA. T'herefore, BLM not approve the right-ofT'hel'crore, BUd maymay nOl approve lhe CDCACDCA PlanPlan amendmentamendment oror righl,-of
wayway unhl anan adequale Dt;IS I S preparedprepared andand circulat ed rOl' puhlic l'ovi0w andanduntil adequate DEIS is circulated for public review 
eomment.comment. 

Cl'ln; isis 1I coalitioncoalition ofof liJbOl' union£ whose membersmembers con~tru<..1;, operate, lindCURE a labor unions whose construct, operate, and 
maintainmaintain powerpower planr~ thl'Oughout Califorma. CeRE encrJUl',lgPh su~tainableplants throughout California. CURE encourages sustainable 
developlllcnt ofof Californi,l's enflrgy lind naLlU'~l rcooul'ces. En vironmeni-a ldevelopment California's energy and natural resources. Environmental 

1 4242 USC. JJ -1.321 etet "€q (2010)t U.S.C. $$ 4321 seq. (2010). 
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degmdation jeopardi~e~ futurefuture growthgrowth andand jobsjobs byby causingcausing constructionconstructiondegradation jeopardizes 
morat,oriums, depletingdepleting limitedlimited ail' pollutantpollutant emissionsemissions offsets,offsets, conAuming lim ,tedmoratoriums, air consuming limited 
freshfresh watel' resources,resources, andand imposingimposing otherother Atress.cs onon thA envtronment.al canying 
capaclt.ycapacity ofofthethe state.state. This turn reduces em.ployment opportunities for 

water stresses the environmental carrying 
Tille inin ~urnl'educes futurefuture employmem opport.unit,ies fol' 

CeRE'sCURE's r1eruoerb.members. union live and the communitiesAdditionally,Additionally, unlOn membersmembers liVf: fmd workwork inin thB commlllUlies 
andand regionsregions thatthat suffersuffer t.he impadH of projRd<l thatthat am dBtl'imentcll toto humanhuman 
healthhRahh andand thethe envil'onruent.environment. therefore interest in enforcing 

the impacts ofprojects are detrimental 
CURECURE (herero'-e hashas aa directdirect mlerest. m enfol'emg 

environruentallaw~ tD minimj~e thethe adverw impactsimpacts ofof prejeet<l LhaL wouldwould 
otherwise environment. Finaily,l''inally, CL"RECURE membersmembers areare c.onc.ernAd "bout; 
environmental laws to minimize adverse projects that 
otherwi"-t, degradedegrade thethe RnYH'Onment, concerned about 

t.hat environmental countervailingprojectsprojects that riskrisk seriousserious envll'onruental harmharm withoutwithout providingproviding eountervailing 
economic benefits. The NEPA process balanced consideratione(:()nomic benRfitR ThR NRPA prO(~e8S allowsallows forfor aa b',llaneed eonslderation ofof aa 
project'sproject's ;;oeioeconomie andand elll'irollruental irup~cts. andand itit ldis min thisthis spiritspirit thatthat wewe 
offer comments. 

socioeconomic environmental impacts, 
offAl' thesethese cemments. 

V"C: havehave reviewR(l thethe DEISDEIS andand itsits technicaltechnical appen,\'cRs withwith assistaneeWe reviewed appendices assistance 
fromfrom thR following technicaltechnical consulbnr,;;: PetraPetra Pleb;'. (au ql1<l1ity), Scett CashBnthe :following consultants: Pless (air quality), Scott Cashen 
(biological(biological resourcesresources impact;;), 1Iatt HagemannHagemann (haw.rdou~ malerialslmpacts) andandimpacts), Matt (hazardous materials impacts) 

IGng (cultural qualificationsThomasThomas King (eultural resourcesresources impacts).impacts). Their commentsThBir commeUlS andand qualification!; areare 
appended. Attachrnent ('Pless Comments"), Attachment B ("Cashen("CashenappondRd heretohereto asas Attachment AA ("Pless Commellt~n, Altachment n 
Commenj~~"), ALtachmfmt ClCl ("King Comments"),Comments"), /\tbchment C1 ("King lOG 
Comments") and Attachment WeWe :requesl thm youyou 
Commenl;s"), Attachment ('King Attachment C2 ('King 106 
l'<:JmUlenk~") clnd Attaehment, DD C'TT("Hagemannagemann Comments").Comments"). request that 
consider and respond to consultants' comments and individually.(:()nsider nnd l'espond 1.0 thesethese consullants' (~omrnent, separatelyseparately <lnd lllclividuallv, 

1I\'TR01}CCTHiNI.I. INTRODUCTION 

8mee 2010,2010, BL},i hashas approvod thethe dev"lopmcnt ofof rRnewablA energyenergy proJoctsSirrce BLM approved development renewable projects 
onon mme thanthan '16,000 aeres inin Califorma's des.ert.~ Tl.at isis justjust thethe beglnning.more 46,000 acres California's desert.2 That beginning. 
CillTelJUy, ELM iR fAviRwing applicanonH forfor rencwablr. energyenergy projectsprojects toto bo 
developod onondevelopecl mOl"Pmore thanthan 50,00050,000 acresacres inin thethe Califorma clAsflrt.' President 
CurrentlSr, BLM is reviewing applications renewable be 

California desert.s Recently,Recently, l'reeldenl 
Obama "f ast-tracked" the development some projects in CaliforniaObarua "fast,-tracked" ~he clAvplnpment ofof somc renewablerenewable p:roJeets 111 thethe nalifernia 
desel't, includingincluding HI" Projcct.' \Vhile thcsc proJeets willwill cmploy solarsolar Lhermcll, solarsolardesert, the Project.a While these projects employ thermal, 
photovoltaic,photovoltaic, oror windwind l.ed111010gy, oach oneone willunav,)"hlbly taxtax thethe SI,ate's lirnitcdtechnology, each will unavoidably State's limited 
air,air, water. land, andand biologic<ll fA80lll"CeS toto aa pot.pntwlly .~ig111fical1t eurnulativ"water, 1and, biological resources potenti.ally significant cumulative 
extent.extent. TIw finalfinal tolltoll takoll byby t,hi!; historichistoric enel'gy bXJm onon California'sCalifornia'sT'he taken this energy boom 
environment, publlC healtl:" andand naturalrBsourcB basebase maymay notnot bebe knownknown fOl'environm.ent, public health, natural resource for 

2 http ://www.blm. gov/calst/en-/prog/energy/Approved-Projects.html." h tt{l:!i,"' W'N,him.govh,!" 1./en/pro g/. r>er~i'lApP1'0 v" d.. r ro j" cto.htm], 
, h l4> :!iwww.blm.gov/cah;t/CnlproR/OnerRy/fastUsc.k.htm13 http ://www.blm .gov I cal stl enlproglenergy/fasttrack.html. 
a, SeeSee http:/;www .wllll"houl!~.I!'(]v/th •.p~...~.()lfi".i~O lZ/O&'07!we-can- t-wait-o"bat~"--sclministra!.ionhttp://www.whitehouse.gov/the-press-office/2012108107|we-can-t-wait-obama-administrahon
ann.o uncco· seven-major-renew"bIe -<:nerRannounces-seven-ma;or-renewable-energ. 
:lW3-0;,(\cy2553-020cv 
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severalseveral yearsyears oror longer,longer, butbut eyidenee show~ thallhe effect." maymay bebe sevcre, ForForevidence shows that the effects severe. 
example,example, duringduring conslru.clion ofof )fexlEl'fl'S Gene~i~ Sola., EnergyEnergy Projecl, ananconstruction NextEra's Genesis Solar Project, 
'''unpreredentcd' dll"~Oyery ofof Bigmticant eulturall'es')l\['ces" oceulTed," Speeifically,"'unprece,ilented' discovery significant cultural resources" occurred.s Specifically, 
"[gJrflding aetivitie~ a~&J(',iatcd withwith ProjectProject developmentdevelopment hadhad revenlcd andand po~~ibly"[g]rading; activities associated revealed possibly 
destroyed nuruerouci culturalcultural itemsitems associ<lted withwith aa prehibtonc humanhumandestroyed. numerous associated prehistoric 
settiemerot,"r, TheThe discovenes induded aa cremationcremation site.'settlemerLt."6 discoveries included site.? 

~'ow, It isis eveneven moremore imperativeimperative thfll TiL:'I1"'R enVil'onmental reviewreview documentdocumentNow, it that BLM's environmental 
adequal.ely identify andand analyzeanalyze allall foreseeableforeseeable direct,direct, indirect,indirect, andand cUlllulative 
Project impacts. ItIt l~is equalJy,equally, ifif notnot more,more, imperativeimperative thatthat anyany andand aU reabtmable 
adequate.ly identifu cumulative 
Projcrt impac(H, all reasonable 
alternatives damaging discussed asalternntlve~ thatthat areare lessless environmentallyenvironmentally damagin~: bebe presentedpresented andand discus8ed ""3 

thoroughJly as possible, together with a1I feasible mitigation measures.thorough:,y f\S p08sible, togelher wlth anyany andand all fea~iblc Illitlf;ation measure8. TheThe 
stridurei' or NEPA f\nd thethe maximsmaxims ofof soundsound publicpublic polieT andand infcJrmed 
eDvironmentalenvironmental planningplanning reqUJl'erequire nothingnothing lef>s, concerns, 
strictures of NEPA and policy informed 

less. BasedBased onon thesethese con~eJ,'n,'3, CURECURE andand 
members strong interest ensuring this Project compliesitsits memb~rs havehave aa Rtrong inl;eresl inin ensUl';ng thatthat thi~ Projecl; complie~ withwith allall 

applicable federal, regulations.applicabl,~ fedeml, StateState andand locallocal lawslaws andand regulations, 

explained wiII generate a impacts in (.aAsAs exphllned below,below, thethe ProjectProject will gflnemte ~ multitudemultitude ofof lmpad;ci m 

numbernumber ofof impactimpact areas,areas, induding:including: resources,airair quality,quality, biologicalbiological reSOlu'ce~, culturalcultural 
resources, resources, hazardous materials. TheThe DEISDEIS eithereitherl"<c~OUl'CCS, waterwater resource~, andand ha~al"dou~ materi,d,o, 
misch~racterizes, misanaly~,c8, undere8timate~, VI' failsfails toto identu:,' mnny ofof thesethesemischaracterizes, misanalyzes, underestimates, or identifii many 
impads. 'ThA DEIS,DEIS, rOl" example,example, rail~ entirelyentirely 10 .dcntiry thethe impactsimpacts aS8o~ial.ed 
with r:onstruction channel. Fmtlwrnlore,Furthermore, manymany ofof thethe 
impacts. The for fails to identifr associated 
wit h thethe ,;onstl'udion ofof anan engineeredengineered chnnnr;i, 
mitigatioll men~ures de~.ribed inin thethe DETS w,ll not:n fad; mitigatemitigate impactsimpacts toto thethemitigatio:n measures described DEIS will not in fact 

cleLimed additional impacts that are notextentextent claimed andand inin somesome instancesinstances maymay generategenerate addit1.0nal impact_" thnt at'A nO! 
evaluateil. ForFor example,example, thethe DEISDEIS requiresrequires lhe App:.lcant tv construe't Couch'sCouch'sevaJunted. the Applicant to construct 

breeding ponds and a source forspadefootspadefoot toadtoad bI"<Ceding pondR ~nd n newnew waterwater &(luree fC.lr bighornbighorn sheepsheep toto mitigatemitigate 
sigmficant impactsimpacts toto th8~e species.species. However,However, thethe DEISDEIS doe~ notnot evaluateevaluate potentialpotential 
impacts aLssociated these Project features. TlwThe DJ::lSDEIS mustmus( bebe re..i8ed toto 
significarLt these does 
impacts 9M.(,'>ciated withwith the8e ProjAct rcntures. revised 

ttrese must hebe r;;cil'wlatedrecirculated forfor publicpublic reviewreview andand commenl"resolveresolve these inadequaciesinadequacies andand mu~t comment. 

, Attachmel1t E,E, L"tter fromfrom EldredEldred I<:na", Chairlllan ofthe Cd',Jra<io Ri.Y~r TnrJi'ln Tribc~ toto doh.n 
BLIVI, January 19,2012, p. 11 (quoting(quoting HollyHolly L.L. Ro!x,'t8,Roberts, ll.8sociateAssociate FieldField \ f ~nagm' m.M. 

5 Attachment Letter Enas, Chairman ofthe Colorado River Indian Tribes John 
Kalish,Kalish, BlJIrl, ,January l~J, 2012, P Manager, BLM, 

Coast regarding nature discoveries at Genesis Solar Energy Project, durrngSouthSouth Co,,'t FieldField Office,Office, re;:ardin~ natur e ofof du.coveries "t G~ne"i . Sola ,. Ener~y l'rojeet, dlll'i~ 
telephonic on 6, 2011); see also Attachment to Implement Controlledtci.cph.onic conferenceconference un DecemberDecember 6. iOll)' .,," ,,100 Att."chm~nt F,F, NoticeNotice l<l Tmplemen t CCl1i:roll. ,\ 
Grading PIan, February ~24,4 , 2Q12.'Grading l'bn, Febl"ua,'y 2012, 
"id. atp 2.e Id. atp.2. 
'Jd. " t p, Q.7 Id,. at p. 5. 
%\3·m<:<....2553-020ca 
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il. TBETI]IE DEISDEIS FAILSFAILS TOTO SATISFYSATISFY ~EPA'S PURPOSEPURPOSE ANDAND GOALSGOALSII. NEPNS 

NEPA l'equire8 thatthat agencie~ lake aa "har d look" atat thethe environmenb1NE|PA requires agencies take "hard look' environmental 
wnsequelJ.l,es of a proposedproposed action,~ AA haI'd looklook 1cl d'olfined asas aa "reasoned"reasoned analysisanalysisconsequences ofa action.s hard is defined 
coni;CJining quantitativequantitative oror detaileddetailed qualitativequalitative information,"9 TheThe levellevel of' detaildetailcontaining information."e of 
mus, bebe 6uffic1ent tu suppOrt reasonedreasoned c'()ndu~ions byby compClring thethe amuunt ,md 

degree ofthe impact proposed action the alternatives.lo AnAn 
must sufficient to support conclusions comparing amount and 
thethe degrc2 uf the impan causedcaused byby thethe Tn'oj,uwd actiml andand thr. altornatIves. lo 

EISEIS musl. provideprovide aa ''ruH andand fail' di~cus8iun of' Higniflcant envirunmenl.al impaetf;must "fuII fair discussion of significant environmental impacts 
and shall inform and the of the reasonable alternativesClnd ~hall infurm thethe decision-makersdecision-makers Clnd thr. publicpublic uithe reasonable altematives 
thatthat wuuld aVOld oror nunimize adverseadverse impacts ur enhance thethe qUCllity ofof Lhe humall 
environment."ll "General"General ststatementsa tements aboutabout 'possible''possible' effectseffects andand '~ome dsk' du nut 

would avoid minimize impacts or enhance quality the human 
environment:'ll 'some risk' do not 
constitute a'hard justification why moreCOllRcitutli a 'hard look'look' absentabsent aa jU3,ificatlOn regardingregarding wIly mOrfl definitivedefinitive 
inf'orm~.tlOninformation coul dcould notnot btlbe provprovided."rzided.":2 "[L]ack knowledge excuse"[LJal,k ofof knuwlfldgc doesdoes notnot excuBC thethe 
"reparation of' »n ElS: rathel' itit requires [the[the agency]agency] w dodo Lhe nflce~sary workwork totopreparation of an EIS; rather requires to the necessary 
obtainobtain it .";!it."13 

NEPA 1"0view make~ mf'ormallOn un thethe envil'onm r. ntal cunHequences ur aaNEIPA review makes information on environmental consequences of 
action the public, offer its insight assist theproposedproposed actiun availableavailable toto th" "ublic, whichwhich maymay thenthen ufIel' it~ m~ight toto a&n~t t he 
decision-making.la EIS is more disclosure deV1C'li,device, huwever;however;agency'sagency's d"cision-making." justAnAn ElS lS mOre thanthan jm:t aa rliscloSUl' r. 

itit isis anan "act,ion-fol'cing device"device" whlch en3Ul.'<% thatthat )lEPA's rcquil'ements 3).'" lnfu~ed"action-forcing which ensures NEPAs requirements are infused 
the ongoing programs of the government.lsintointo t he ungollll? prugrams andand actionsactions ufthe federalfederal governmon,l,\ AnAn EISEIS mustmust 

provideprovide aa fullfull andand fClif discu~81On uf' every significant: impact,impact, asas wellwell asas inrol'mfair discussion ofevery significant inform 
deci~iun-lUakel's andand thethe publicpublic of' reasonable alternativesalternatives whichwhich wouldwould avoidavoid oror 
minimizeminimize advp.rscadverse impactsimpacts.l6co The analysis a discussion 
decision-rnakers ofreasonable 

Th" impactsimpacts analycli~ mustmust includeinclude Cl disrtlssion ofof thethe 
rclation~lup betweenbetween ShOl.'t-t,c,'m usesuses (If'the enyirunment andand thethe maintenancemaintenance andandrelationsldp short-term of the environment 

R"bdl,,,:n. u.u. M';ih{)w VaU...,y Cilize.~., (1989); Dubois u. U.S. Dep't of8; Robertson Methow Valley Citizens Courted,Council,490U.S.190 U.S, 332,332, 350350 (1989), 1),.I",i., I,'. U.s. Dq//()[ 
AgAgric.,,.;c., 102l02F.3dF.3d. 1273,1273, 12ML284 CL"t.(lst. CiT,Cir. 1996):1996); see_ also South Band Council Of Western Sh'oshonealoo Scm/A ForhForh Rmd Cow..cil Ol Wosten: Siwshone 
OfOf NO"U4(1 v. U.s. Tkpl. o[ .TnIBiOl' iJSB F.:1~ 71 H. 727 (9th(9th Clr. 2009) I"NE1'A rcquirc~ that·" hamNeuad.a u. U.S. Dept. of Interior,588 F.3d 718,727 Cir. 2009) ['NEPA requires that a hard 
looklook bebe ,""bon, i f p,","iblc, beto"e the ollviI<Jnmcntally harmfulharmful "ct.ions a I'll pll' int.o efl'cct" I 
,e BLM, NIIPA Handbook, 55 (Jan. ('NEPA Handbook"), 

taken, ifpossible, before tlne envtronmentally actions are put into effect'1. 
RL\I, NI~PA Handbook , P.P. ~5 (,Tan. 2008)2008) eNE·PA H andhook"), availableavailable at:at: 

http://www,blm.sovlngdata/etc/medialib/blm/wo/Information Resowces Mall"Manaeement/policv/blm~emenl QJQljeyfh\l4 hi!hahID)/"",,"'w ,biJ:u <ov/nudataiet('im,edblib!b4nlwQ/lnfQUlw tion nCWLl.l'OCS 
udlx>okY'l,;( 24 _18 7F jIe de tlh 1790-1-200B-1.pdf, 
:0 NEPANEPA H andbook. p 
ndbooh.Par.24487.Fi1e.dat/h1?90- 1-2008-1.pdf. 
to ll.andbook, p. ;;5:55; ",,,see "Isoalso 4040 C.C.F.R.F .R. ~$ 1501502.12.1 (2009),(2009). 
11 4040 CY.1i:. § 1502, l,c.F.Fl. S 1502.1. 
"tz Neighbors of Cuddy Mountain u. U.S. Forest Seruice,IST F.3d 1372, 1380 (gth Cir. 1998).l,'oighb<Jc., ot C"ddy Mou"/ai,, ". US. F()r".,/ Serui.r;e, 137 1.3d 1372, 1-)80 (9th Cu,. 1\I9S). 
"ts National Parhs & Conseruation Associatiotu Babbitt, 241F.3d 722, 733 (9lh 2001),l,'(dwn.al PurilS &0 Conser""l;o" Association. u.u. Babbilt, 241 P.:1d 722. 73:1 (9th Cir.Cir. 200 I), 
aoro/!Clted on oalor g ,'ou,nd., byby Monsan.to Co.Co. ". O<,er/soll Seed Farm. , 20lO VIr. 2471O~7, 1212 (U.s.) 
(J.S., [An injunction should issue the traditional four-factor test""l;is. "",i"lsatisfied].ied] 
abrogated an other grounds Mon santo u. Geertson Seed. Farms, 20L0 WL 2477057, (IJ.S.) 
(US" 2010)2010) IAn injtLtlctiOl1 ~hould l,,"ue onlyonly ifif th~ b:"aditional fouT·factor "
" See nO/J"rl8un, ·1\10 CS. atat H,~O; D1I.ix)i". 1021".:1<1 atat 1284. 
l'15 40 c.F.F:. S 1502.1. 

ra See Robe.rtson, 490 U.S. 350; Dubois, 102 F.3d 1284. 
40 c'F.B:. § g02,J . 

16 Id." ld, 
2553'020cv~MS-02<kv 
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enhancement of long-term productivity, any irreversible irretrievable6nhatlCE'ln ent oflong-te rm IHoouctivity, andand ~ny in:"everllible oror irrctricvnbla 
commitmentsoormnitm"mls ofof resourcesl'ecoutce which would be~ involvedinvoJved inin thethe proposalPl'0IJ~,l l shouldshould itit be~ whj,ch would b be 

implemerLted.l? discussion of impacts "direct indirectimlll.r.)nentcd,17 TheThe discuss t()ll of impacts mustmust includeinclude bothboth "direct andand inditect 
effects (secondary impacts) ofa proposed project."18 The agency not speculateCffACtfi (~(bmdary impactIJ) of >l propo~r.d project ,"'6 'The agCI\C.y needneed not. speculat.e 
aboutahout !illall conceivableoonooivable impacts,impact,.;, butbut,itit mustmust. evaluateevaluatfl thethe reilllOnubly rOl"e ~ eclilhl ereasonably foreseeable 
significan.t effects the proposed action.le InIn t hit; m ntR.xt. ~n.!I(milh l c foreseeabilitydigmfiCtlnt e[fectHofof the prnpo>;cd IlCl ill l•.lg this context, reasonable foreseeability 
means that "the impact is sufficiently Iikely to occur person ordinarymatins rn'l.t ~the impact iii I;ufficien Lly likely t" oceur thatthat aa person ofof ordinary 

npl"ud",ncc would taketake itit in to ilc.:!lUnt U\ rcachlll decision."2oprudence would into account in reaching~ aa deci.sion. 2<J 

10 !iddit.ion to aa scion[jfk n lly de~11 8ib lc a nalyllit; ofofprojcd impat.1:Ii. an I::ISIn addition to scientifically defensible analysis project impacts, an EIS 
must also include discussion "appropriate mitigation measures alreadyOll1 sl, also mclude aa discusl>lon ofof "nflPropri tl te mitigation mOilllUfRS notnot already 
ille1l1dcd ':n Ihe pl'Oflmw.d flt.tiD II Ot altcrnatl.ves. ~" A n 1':15 j ;; notnot complet.. unLee5 itit 
contains reasonably complete discussion possible mitigationm mew;nresmeasures."22.~"" 
included iLn the proposed action or alternatives ."21 An EIS is complete unless 
containll "a"a T&a~onal)ly "omp lo::U! dillcu~Mon ofof po~sible mitiJ::a.ti<
Miti1,;tltio'n includes "avoidin1; thethe Un)lflC~ altoget her 'oy nol, r~1kinll n. CO)'t.atn tlction oror 
parts of an action."23 includes "minimizing"minimizing impactsimpad~ byby limiling thethe degree or 
Mitigatio.n includes "avoiding impact altogether by not taking a certain action 
IJ~rl8 or ill1 flction."~,1 ItIt alsoalso i !\dudc~ limiting degree or 
magnitud.e of the its implementation."2a The mandate thoroughlymA~niLl.tde oithe actionaction andand its implement!ltiun.""' Tho mal\(tatr. toto t.h.ol'Ottr;hly 
evaluateI:lvaluar> all feasible mitigation measures TI~critical to NEPA's purposes.2s Hence,l d t fr.~ sibIe mitigatinn mCn.A U1"C~ isis l~ritical t.o NV,PA'ApurpOl>I:lI> ,iIII nce, aa 
'·pr.rrund~ry description" oror aa "mere listing" Of)!OMiblc ruilig!ltion 1UI:l!l6\lre~ is I\Ol 
adequate satisfi' NEPAs requirements.2e ThatThat individualiniividual harmsh.anru; areare ~omewll!lt 

"perfunctory description" "mere listingi'of possible mitigation measures is not 
adequate toto sat isfy NF:PA's rt!(luirl:l wents."'" 	 somewhat 
uncertainL limited understanding of the Project characteristics and baselineuncerhlin duedue toto limited undcrstallding of tne Proje.ct cnaractR. r u:;tics a nd baseline 
oondlt ions doc!'; not ."Clievc Bli\{ of thethe respoDl'llbiliLy undcc NErA toto diac\lS6conditions does not relieve BLM of responsibility under NEPA discuss 
mit iga tion ofof rea sonably lik&ly impQcUI atat thethe outseP'mitigatio.n reasonably likely impacts outset.2? 

Firrally, EIS should be "concise, clear, to 	 supportedFinally, anan E1S shou ld bc ·conci8c, clea r, t.o thethe point,point, andand support.l:ld byby 
e\'l flcncc that t ho agenc-y ha~ made the neCt<S<!fl ry envi ronmenta l ll.n a JYdt,,;.~<III Aevidence ihat the agency has made the necessary environmental analyses."z8 [ 
COlIC.&/) and clefl r E1S that isis fluppn-rtcd byby tlvi(lence en~m'OJ; th !lt rederAl agonciesconcise arrd clear EIS that supported evidence ensures that federal agencles 

l7 ii!., atat § If>l12.l(}. 

1I18 Id. atS:1502.16(b); see also Sierra Club v. Marsh.Marsh,976, 976 F.2dF,~lt 7763,767(lstCir.63, Tfi7 (10, Cit , le~2)1992).. 

17 1d. $ :1502.16. 

lei, at § JW2.16(h), oe" al. !) 3,""". Cl',I/' <I. 

•, Si<!,"" Clu b Ii, Man!". , ~7(; F,2d at 767 . 

.020 Id; see also Dubois u.u. JJepDept.~ 01of A.grAgriculture,i<:r"u.vli, 102102 F .:kl 1273, 12861286F.3d 7273, (l.t Ci~. V~)!j) 


rs Sierra Club u. Marsh, 976 F.2d at 767 . 

Ill; II''/! (lis<> Dubo"· (1st Cir. 1996). 
21 40 C.F.R. S 1502.14(0.. ' 10 C.l" .f.. § U()~.U(I.) 

22 RobertsonRt.~~W-" C'u., Metr.owMethow V~Valley Citizens Ca~!I(il,Council, 4!K490I UU.S..S. 332,332, J3521i2 (HI89(1989)).
.. ~ 
"23 40 C.F.tri. $ 1508.20(a).10 C"f.'.f'_ i 1ii08.20(a ) . 
..2a 1d. at subd. ft).1,L oit aubd. (b)
101 id. et§ ] MlO_l (cl.l25 Id. 1500.1(c).)

^tS 	 Cong. v. Thoma's, 137F.3d1146,'"	ze Ncit!".borsNeighbors ofofCudd:; ,Cuddy Mountain,137o\f",mtai,., 137 !'.8dF.3d u~at IL380;IliIO; ldahnIdaho SportingSporting eo", '" 'T1wmot, 137 !'.3d 11 ~6, 

1151 (gth Cir. 1998).1)61 (9lh (:ir 1998). 
27 .~See South Forh Band Council of Western Shoshone Neuada,588 F'3d at 727, citlLng National:I'f Sow!". For},)Jand C"" nci! "I 1V"~f" Sh<nOOM ofof Ne!.=fu, 588 F 3d ut 1\17, tit.ill./: N",it"ut1 
Porlll, 241 F ..1d ,,' 73K 
..28 Id. 
Parhs, 241F.3d at 733. 

[d, 
~~2553-020c\:.o-o;w". 
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areare inf<Jrmed ofof environmentalenvironmental consequencesconsequences beforebefore makingmaking decision~ llnd fh~t, t.he 
informatlJninformati,on i~is availableavailable toto thethe public.public.2s29 the on Environmental 

informed decisions and that the 
AsAs tbe CouncilCouncil On Envil'Onmental QualityQuality 

("CEQ") explalll~ inin 11,;; regu]atio))s, "re]nvironmental impacl slalemenl~ shallshall serveserve('CEQ) explains its regulations, "[e]nvironmental impact statements 
asas thethe meanS ofof aSAessing tho environruenlallmpaet ofof proposedproposed agencyagency actions,actions,means assessing the environmental impact 
mther th:m jusWYing decisionsdecisions alreadyalready made."SGrather than justifuing made."30 

TheThe nElS forfor th(, propose(] Pl'ojed failsfails toto complycomply withwith thesethese baslc 
requiremr:nts.requirements, TheThe nElSDEIS failsfails toto accu1'atciy andand ClJmpletelycompletely describedescribe thethe P1'Ojcrt 

DEIS the proposed Project basic 
accurately Project. InIn 

BLM Project's impacts.addition,addition, thethe BL)'1 failedfailed toto taketake aa hardhard looklook atat allall ofof thethe Project'~ impacts, TheThe 
DRIS alsoalso failsfails toto adequatelyadequately mitigatemitigate thethe Project'sProject's signi ficant adver>;.e impacts.impacts. AADEIS significant adverse As 
aa result,result, (he DEISDEIS preclndes aa mearungful analy~i~ nf thethe P1'Oject, andand thethe ELi'llthe precludes meaningful analysis of Project, BLM 
must. nJvise andand recHculale thethe DEISDEIS forfor puhlic rcview andand commentcomment hpfom maklllgmust revise recirculate public review before naking 
aa decisl()n.decision,. 

1II.ilI. TI]:E FAILS DOCUMENTTHE DEISDEIS ,FAILS ASAS ANAN INFORMATIONALINFORMATIONAL DOCU:VIENT 

Th,~ pUl'Jlose ofof NEPANEPA i~ toto en,oure t.hat everyevery federalfederal agencyagency preparesprepares anan EISEISThe purpose is ensure that 
forfor majormajor fedeml actionsactions significantlysignificantly affectingaffecting thethe qualityquality ofof thethe humanhuman 
enVlronmfmt,environment.st~1 EIS must provide a fair significant 

federal 
AnAn ETS mUHt provide" "full"full andand fai~' discussiondiscussion ofof Higmficant 

environmcntal impael,;; llnd shallshall inforlll thethe deci~ion·makers andand thethe pubhe ofof thetheenvironmental impacts and inform decision-makers public 
reasonable alternlltives thatthat vv"Ould avoidavoid 01' minimiz~ a.dverse impactsimpacts oror enhanceenhancereasonabl.e alternatives would or minimize adverse 
rhe qualit.y ofof t.he humanhuman envil'onmenC"32the quality the environment."32 

Th" DETS failsfails toto addrecs thethe magnitudemagnitude oft],e impactsimpacts thatthat willwill bebe pcmed byby 
thisthis Proi~ct.Project Onon publicpublic landslands inin t.hc fragilefragilethe desertdesert envil'onmcnt, Project's 

The DEIS address of the posed 
environment. TheThe ProJect's 

disturban.ce of more than 4,900 of desert Iands impactdlstl\rbllnCe or mom t.han 1,900 acresacres or dcsel't lands willwill dramaticallydramatically impacr everyevery 
aspect ofthe ecosystem Project site surrounding :rvl any of theRcaHpeet of the ccosyst.em onon thethe Pl'ojed. ~ite andand Hurronnding area.area. Many ofthese 
impacts identified, disclosed, mitigated DEIS.impact,~ werewere notnot idcnl,j['ied, (1iselo~ed, analyzed,analyzed, oror mitlgated inin thethe DElS. 

For example,example, thethe ProjectProject wouldwould potentwlly resultresult inin direct,direct, indircd, andandFor: potentially indirect, 
cumulariv'c effeetB onon nUmel'OuS special·stalus plantf;, induding flUvl sensitivesensitivecumulative effects numerous special-status plants, including BLM 
species, M However,However, beeau'¥3 thethe Applieanl hashas not. conductedconducted adequllte Hurveys forforspecies.3s because Applicant not adequate surveys 
thesethese species, '34 thethe llBlS diddid notnot (and(and couldcould not)not) adequatelyadequately analyzeanalyze iln(l mitlgatespecies,sa DEIS and mitigate 

"zs Inland Empire Pub. Lands Council u. u,s.U.S. ForestForeot ,-;',,'vSeru.,88 F.3d.. 8S F".3d 7~j,754, 7587~8 (9til(gth CirCir.. .1.996).1996).In.lal'.d ";ml":r~ PulJ. L&tds Cm.'",,,a c, 
"'10 CFR. § 1"022(~). 


,j31 4242 U.S.C.US.C, §$ 4332;4332; 4040 C,F.R. § L50l. 

30 40 C.F.R. $ 1502.2(g). 

C.F.R. S 1501. 
""3' 4040 C,FR § l502,l.C.F.R. $ 1502.1. 
33 DEIS, 4.3-6"DEIS. p.p. ~,3·6·- 7,7.
 
34 Id. ii.3-10 ('[r]are plant surveys for gen-tie )ine corridor")'
"'la. atat p.p. ~:.:J·1O nl']~?e p.lant 'Ul'\'~Y" areare pendingpending fo, thethe g-~n·tio Lne corridor') 
~22553-02ocv~3·~~O", 
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impacts these species, and thus fails to disclose impacts. Similarly,SimilarlY, thethe Projed ,Projectimpacts toto t hese iipecie~ , lin nlhu s fai l~ (.0 di,'!clooo lmpaet.~ 


could result' in significant impacts Couch's spadefoot toad, a CaliforniaCalifornia speciesep des ofuf
could l e~ \, lt in, sigmficant i mp rtct~ toto Couch'd ~padefoot to n,n, ~ ~
con~era ,md TIL\{ sensitivo SP {)ci~A . rII\ 'However, beclJ.use thfl Applicant conductedconcern and BLM sensitive species.3s However, because the Applicant conducted 
Couch's slcadefoot toad surveys outside of the proper identification season for theCouch's spadefl)ol tAl ad ijurvey~ outside of t he p"\)per idflnl.ific!!.tion ~A rt..on for the 
species, the DEIS not (and could not) adequately analyze impacts Couch's~pcc;c ~, thc DEIS diddid not (and co uld no t) adoquatoly analyZ<' \lUpaC I. Atoto Oou ch'B 
spadefoot toad and the DEIS'mitigation strategy for reducing any impacts~ lessspadc(oot, toad and the DJ::lb" lllltlJjOt'ion st.rategy fur red \lCing /l ny i rup ct/:! toto lcs,:; 
than significant completely meaningless. Additionally,Additionally, thethe ProjectProJcct, willwill adverselyadverselyLhlln signifl';aut isis completely mCllnin~lc"" . 

affect hurLdreds of cultural resources including cultural landscapes and buriednffcct h undreds of cult ural l;CiiQur«!!l ind ud in lo: cultural In.ndAC.... pCR find i.) u.':;cd 
cul t urAlcultural resources.rt'iIOurce8. The DEIS fails adequately analyze impacts these resourcesThfo [JEIS f:l ili!: toto lIdllquately Elualyze lmpllctl\ toto I,hcsc resource,,; 
nnd provides no meaninlo:ful miUj:lBtion fot im pacts toto anyany e"l t,, ~a l ~urre!;.and provides no meaningful mitigation for impacts cultural resources. 
In~t l:':l d, ihe DEIS c:'ll:plninR thnt B futUl f! memorandum ofof a!p"l:'oment IlDd lu~-wricInstead, the DEIS explains that a future memorandum agreement and historic 
prese rva t ion t reatment pklll would wor k out t he detailli ofof II mlOganOn propo!<....l1fl _preservation treatment plan would work out the details a mitigation proposalsG 
aa processprocess t hat clearly vio llltc~ t he basic tc llCt. of NEPA.that clearly violates the basic tenets of NEPA. 

Ma.ny of these significant environmental resources the Project site areMany ofthe se sllo:niflCfl nj, en vironmentai l'esecU"ces onon thn P t"Ojcct :>'i te fn '" 
irreplacezLble. Once these resources are destroyed, they will be lost forever. TheirrcplaccHble. ODce thel;l;l resources !\rc .lCAh 'oyed, t hey will b.... lo ~t, [O;rcViU' . The 
LlE1S £...i\> 9~ anan informational docum t:! nt hec....use itit rlrlfl~ notnot adequ ately dc~crihe 
manymany of(,f thesethf! ~ c resources.I'C SQ u,"\~e~ , The DEIS fails to establish Project setting, it does not 
DEIS fails as informational document because does adequately describe 

The LH:: IS ffll ia ti, e8tabli~h thethe Projcc~ Betting, it doc" lWt 
ftl ily andand fairly tlci<Crihc thethe ptoposed ac(ion, itit whr.lly omits dl.9CllSswn of ....proposed action, Illlmb~r 

of potentially significant environmental impacts, and it fails to adequately mitigate 
fully fairly describe wholly omits discussion of a number 
ofpol1ml.L.'llly t<ignil'ica nl cnv; l'(,n m+mt....l impacts, and it fails to Ildkq untcly mitigate 
the Project's adverse impacts. As described below, DEIS must be revisedt he Proje,:t's IH.lversc impacts. Ai.! described bil low, thethe DF-IS m ust, UII reviAcd toto 
fully dcaeribll thethe P roject Retting, thethe Project, the impacts rm m tb.!l> Ih"OJllct, li nd 
mitigatio:o. OnceOnce ththe DEIS'e I)EIS' inadequaciesinndequncillil aarere rectified,rectified, the rk\'lAOi!d VE IS m..llt he 
fully describe Project setting, Project, the impacts from the Project, and 
mitig;lb O::l. the revised DEIS must be 

circulateil for public review comment, as required by NEPA.circula ted for puhlie revicw andand comment, IIi! yequircd hy I'\EPA. 

IV.IV. T HETI]IE DEISDEIS MUSTMUST A CCUR ATELY DESCRIB E PROPOSEDACCURATELY DESCRIBE: THETHE PROrOSED 
ACTIONACTION 

AA ('ompletk andand eonsi ~ tflnt descr iption ofof thethe pl'opos.cd ({,:tion iBneCfl Si:'ll fY[O!'complete consistent description proposed action is necessary for 
th Apub l i,~ ....wl IN:i~1rm makfl"~ to underetand t he cITect" oft.h e pl'opo,*,.l nctirm.~7 AAthe publir: and decision makers to understand the effects ofthe proposed action'37 
clea t ,Ic,:,c,.ip tjon 1"'Cs\l lt~ inin more [rlCu~cd andand meanin gful pablic inp llt ....nd 1-I1 .\fclear description results more focused meaningful public input and BLM 
participation, more complete identification issues, development of reasonableptl rticip....tion , aa mo re romplete tden(iflCtltion ofof issutl s, dcvcloplu € ut of 1"'Cll !l(mahle 

~ 8~1'.~A·ll
36 Id. ~atpp.(.pp...4.5-gU·9 ··-IL. 
35 lId.d. at p . i\ .4-17 .. 
"1M 11. 

J'137 See 40 C.F.R.g 1502.15; see also State of Cal. u. Bloch,690 F.zd 753. 761 (gth Cir. l !lS2)1982) [tlarimEfstarting
Su -.10 ( .F.R f 1,. 02.1(. ; .....,Illw Slarr. r1fC",:. I'. Pl>:ocA, G90 F'.2<1 7:;S. 761 (1)1b CJr 
poilt for arLalysis of whether a "critical decisiorf' with respect to site development is "to describepoinT, r".' Q"ftly~," ef wbctbcr " "cl'iti.r,u l d~ ei";"n" "n ih .....pccl Ie s;lo ri" 'i~l"vm~nt iI"\(I dClI<:tloo 

~<X\lrM.l)' :he 'f.do"d) "cli",,' b.,in~ l ab n1accurately bhe 'federa-l action' beilg taken']. 
~.O"lOo'<2553-020cv 
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alternatirres, sound analysis and interpretation effects, focused analysis, andand aaullcrnntive<!, ~l1nd anuly; ia and int.erpreta tion ofof effect"" frlCu.scd analy~ie , 
w u nd an.l eupportubJe d(!ei.~ ion . a8sound and supportable decision.3s 

It lbllows that information in the DEIS that is incomplete and/or inaccurateIt. follow~ (hah n fDrmation ill (.h~ JH;t~ tha t 1$ incomplr.tc andior ina D:.:l1rat~, 

will skew the environmental consequences analysis prevent informed publicwill ~kcw tho cDnronmcntul OO\\StlQtlllnCt!R ~ naJs~is andand pnlV,mt infu nnr.d Jl1\bh c 
input. CourtsCourts h it w. lwld Li,ar, "Iwjh...rc thethe infurmation in thethe initial E I S waswas sninput, have held that "[w]here information in initial EIS so 

incomplel;e or misleading that the decisionmaker the public could not makeincompiflr... or misleading th.''1Lt \\O decisiotUnaker andand t he publw could nllt mllk~ anan 
inCorwed comparison of tho a lterna(.I\'E!<!, r..vision of a n EIS !wall] neccS3fLry toto 
provide reasonable,reasonable. goodgood faith. II.nd objecLive presentation of t he ll ubjCCUI req UIred 
informed comparison ofthe alternatives, revision ofan EIS [was] necessary 
prtwide aa faith, and objective presentation of the subjects required 
by NEPA."3eLy NRPA ~S9 

MI'i)ur :federal act ions inclu de notnot onlyonly thooe rc.cti{)J18 undertaken hy federlllMeLjor Federal actions include those actions undertaken by federal 
agencies, but also "actions with effects may be major and which are potentiallyIlgcncic~, bul; olso "!lctions w ith effects thatthat m ay hp. mll jor and which lu e potentially 
subjcct t o Fedfltlll control llild rr.lI))(Jn8ibility."'o This includ\)f; "}lrojr.r,l,s and 
programs entirely financed, assisted,ted, coconducted,ndllctcd, regulated,rogulat;ed, or aor approvedpprOVe(] byby 
subject to Federal control and responsibiiity."ao This includes "projects and 
J)l'ogram ....niircly oror partlypartly fina nced, as~i ~


federal agencies . . . ."41" .1 Thus, when cvaevaluating\ufll:ing aa project'sJ!roject'~ cenvironmentaln viTO!l!llen t ~l\ impactsimpacts
fcdel'nl ll l,encics ... Thu;; , wh,m 
tmde r NEPA, II fcd,w al agrl11(.Y 111tl ~t ~"()nsider thethe flll til'c projp. r.t.. "Prnp oAA \Horor parts 
of proposrals which are related to each other closely enough to in effect, ~ingle 
under NUPA, a federal agency must consider entire project. "Proposals parts 
nfpwp~,;.-d~ ...... hleh arc rdll tcd 1_1 eA.\:h oUl.~ r clnocly ('nough t{) be,be, ill d'feet, aa single 
course of action shall be evaluated in a single impact statement."a2 This principlet.o ur~.. of action Shllll h~ evaluated in !I. sing-I", nnp;H:t i1t atcment .~~i 1'hie pri n ~ip lc 
WIti! ei!tahliRhed ea rly In thethe de~'~l"fl a.en t ofof NEPA hLW, a n,1 apph&i ewm when thewas established early in development NEPA law, and applies even when the 
f~era l ir:.voh-eme nt is limiwd r.(lllpproving II. rt::lativdy small atlpect ofof th.. p)oject.<lIfederal inLvolvement is limited to approving a relatively small aspect the project.+a 

Further, t h.. D EIS mu,n :Ulrl l1!i8 r.]()1!f! ly rcl;)\.~d "oou nected Df-tions,» asas wellFurther, the DEIS must address closely related "connected actions," weII 
asas SLlllI iar action!! a mI cum ul:n'ivp. actions H Under .NEPA, nctionl> areare CQnn~"ted ifif 
they:they: 

simila:r actions and cumulative actions.aa Under NEPA, actions connected 

require environmental 
impact statements. 

(i)(0 AutomaticallyAutom atically ttriggerdgg~r Othiootherr actactionsions whicwhichh maymay wqlure tmvitonmenta l 
impact staHnJ'len ls. 

(ir) actions are taken previously(ii) Cannot or will not proceed unless flVi'!U~ly ororCannot or wlll not. pro ~"C..d tmleM otherother uctions al'p' t ak.e l1. pl'
~imultaneoll;; l y.simultaneouslv. 

$& ~"F.PA H£lIdbook pp. 4,2- 45 
)I3s Natural Res. Def. Council u. IJ.5. Forest Serv., 421F.3d.797, 811 (gth Cir. 2005), citing Animal 
:a NEPA llandbook pp. 42-45. 

N<Jlt.t.ral R~s. D<f. C"W<Cil ~. fl.S. fb"lI'i( Ser~ , _12 1 t<.Jd 791, fil l ('"J i.h Or. 20015), Clung A,,,,,,ul 
Def. eoW!.Councilcil u.u. "O<kl,Hodel,840 F.2dtWO F l'.d 143Z.1'432, L439l~9 (9t1l(9th CU'.Cir. 1988).I ~I!I!)_~ _
.. ~O C J'Ji. § IMlfl. If!.40 40 c.F.]l. $ 1508.18. 
•, ,d. at § 1508. 18, wbd_ (a)aL Id. 1508.18, subd. (a).

^tStIl/d.R\ § I f>02_4,suh<l(a). 

aB R8.g.,I .,MMarylandcorylami CoConserua,tionnH1"OOtloll Cm=ci1,Council, II'Inc. ~.u. GikMisl,!iO.'!Gilchrist,808 F.2dF.2d 101039,39, 11042012 (4(4th.h t.vCir.. 1986);1986); S'oQTa 


42 Id,. arS 1502.4, subd. (a). 
.. _ """ Sierra 
Club u. Hod,el, 544F.2d.1036, 1040-41 (gth Cir. 1976); Cady u. Morton,527 F.2d 786, 795 (gth Cir.C)"b (, UII.:I..l. ~4 F _2d 10 31;, 1040. 41 (9th Cir, 1976); C<uly!,- M",-:".., ,,:n P' 2d 786, 79'; (9th Cir 
1&711) 

••44 40 CFR S 1508.25(a).
 
1975). 

41) Cl!K ! l"I)Ij'_25(~). 
2~~!·M.)c,2553-020c\/ 
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(iii ) 	 depend onA)~ interdependent partsparts of a huge)' acri on andand depl:!Jlcl ou thethe l ~rg~-r(iir) Are interdependent ofa larger action 	 larger 
action 	for their justification.a5Retion fo), the.I'· j u~tiflca lion,41 

Finally, mitigation measures themselves, cause significantfinally, wherewhere mll.igation mp.~~urCA would,would, themselve~, f' nu~c ~il!nificflnt 
envlronm.mtal impacts,impacts, 1\1<:1'A roqui rp-A !lJJ. evaLufitioll ofof thooo ~O,\dal'Y (indi~ci)environmental NEPA requires an evaluation those secondary (indirect) 
ilD.pact3.~impacts.a6 

TheThe r)Rrs oompLetely Ct.i ls toto idcnt i(v a nd analyze impact>! !'l:lUlt.,d toto thetheDEIS completely fails identiSr and analyze impacts related 
fullowmg Project oomponents a nd conuc~d act ions: (l) l.he e nl; inoercd chllnuet,<'following .Project components and connected actions: (1) the engineered channel,aT 
(2)(2) htccdmg ponds for Couch's "'rl\d~foot toadoll! andand (3)(3) aa newnew Wtlter iOUrcc (or 
bighorn sheep.ae These components are necessary parts ofof thethe Projoct a nd must. be 

breedirrg ponds for Couch's spadefoot toadas 	 water source for 
bighorn !:!heep .4~ 'Incse coml'0n~nT.8 are net:8i:!!;./IT)' parts Project and must be 

analyzed part ofthe Project. The DEIS must revised to consider these Projectflnalyred asas part of the PmJC'~l. 'Thc DF.IS muolt bebe l"CV;"ed to '~nsi(tc l' tb.<:!St! PrOJect 
components connected actions, and recirculated for public review comment.oomp()ncnt!. andand conned-cd J),etio n ~, and rechcuhlted ~"Or puhJit: I'p-vicl'.· andand oommem. 

V. 	 THETHE DEISD}.~rS FAILSFAILS TOTO i\nEQUATr:LY UF.SCRIBl: THETHE AREAAREAV. 	 ADEQUATELY DESCRIBE 
AFFECTED THE PROPOSED ACTIONAFFECTED BYBY THE PHOPOSE.o ACTION 

BLM analyze Project's impacts the affected environment'5oTheThe BT.l\,f mustmust lmalyze thethe Pl'Ojeet'A impads onon the affect"d enVil'olUllen\,."!1 

Tb-is process describing "the present condition the affected resourcesreAOUI~SThis prr,OOM beginsbegins byby describing "tho pres<:lnt lx",dilion ofof the 3[f~cte(1 

within identified geographic scope" and providing "a baseline for cumulativewithin thethe identified googmphic <lcopt:!" >lnd byby provid ng "<1 baJ:le linO:! wr cumulath'e 
O:!ffect.s tUl.ll.p"ia _n~1effects analysis."51 

On."!e II project. begins, tho:! "prc-Ilmjcet em-:ironrue m" becomes n thingthing ofof t heOn,:e a project begins, the "pre-project environment' becomes a the 
PB~[. thr.rchy making evaluation of the project',,; effecteffect onon l,re·proJer.t I'CSOUrt':CiIpast, thereby making evaluation ofthe project's pre-project resources 

.. Td. ~t~UOS.25("Xljl: Id. at 51ii08.25(a)(1). 
16 40 C.F.R. $ 1502.16(h).10 40 C.P ,R.! 1~02.16(h), 

ar See DEIS, p.4.3-28 CMitigation measure VEG-10·10 "states "[d]esign the engineered channel discharge
"s(( neTS, p, 4,3·28 (\fitigal.;(m m~~a"re V1::(\ L~te. "ldlc"ign tile cn gUlet!I'od channel di""'h~rg~ 
paint! toto m:dn,~in tb" n atural nrfacc drain ~~.~ pntuTn, I>eJ.we"n th ~ "n~;.T"I..r~d ch~nn~l andand thethepoints maintain the natural surface drainage patterns between the engineered channel 
o\J l1~t ofof tI,,, uatuul wa,},c , thatthat flo,,· L<lward th~ lo utb andand Met, downEtrce.m ofof thH f'r<lject'l TheTheoutlet the natural washes flow towald the south east, downstream the Project"). 
milS ~outa;" a nono d~'C,';pl;an af th~ prop06Cd. <!>nll'i....ered ohannel <or anyany a.ualy~is "f ;Illl'.a~e"DEIS contains description of the proposed engineered channel or analysis of impacts 
usociatoo wlt.h it.it.associated rvith 
<&+s fi<!BSee D~ISDEIS,. pp. 4.3-43 -- Cl4itigation measure WIL- 14 requires the Applicant to create breedingI'P- 4_:t-4.3 4444 ("t.cic;aelon Id~Uur<> Wrr.·14 <equi"", th" Appueane 1<1 a-..at<> bce~dio![ 
poooU itn- Couch'e 8padefuot toadstoads if bfl:'~d i.tl(l SLtes ca lUlot be a,"Oidcd)_ Th;, ORIS OOn l&O. nonoponds for coucn-s spadefoot ifbreeding sites cannot be avoided). The DEIS contains 
d~.aipl"'" or t he p<rnd~ andand lID ..""Ij"$L6 ofof ,mp""'" ;"!BdOcmted "'ith Lhcm ($uch. U ItJ"OUtldclescription of the ponds no analysis impacts associated lvith them (such as ground 
d~'\llbao;:(, ecm.itic8, habitathabitat m n venion, oror ... ~l.,.. W~)_ 


..,+g .'I.!.!see DJ::DEIS,fS, pp_pp. -44.3-39_~· 39 - 40 (Vlitigation measure wllJ-ll requtes the Applicant new
 
disturbancer activities, conversion, water use). 

- 10 ~iu.~.uon mcamre WI L.. 11 rc'fUir~s tl>& Apph(;o~ot toto crtra"" aacleate DOW 

water source compensate for loss of bighorn sheep spring habitat). ThTheo DEI!>DEIS CUl>t!il;",contains nono"'altt II(>tu'W toto compen sate fo~ l",,~ "r blghtml shcc:p !!prin! foragingforaging h ablt~l) 
description the new source or any analysis of impacts associated with it.(I""c:Ml'tIOD ofof d>~ ,..,wwaterwater Wll...:ot o:t <I'IY ~n"Jyeil allmpoct<; a""""'at<!d w,ll, It. 

s<:so NEPA llandbook, p. 53.),'£1'A HAndbook, p . ~3_ 
5I Id." lr1 
:!G.:5.'\.0\I0<,2553-020cv 
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impos~ibl C'.~2 W ,thout e8k.. bli~hin~ t he bilselinB conil,honll which cxi~ t inin theimpossible.rz Without establishing the baseline conditions which exist the 
vicinity o'f the proposed Project before there is simply tovicinity ofthe p roposed P"ojc/;t bAfore itit isis built,built, there is 810lply nono wayway (.0 

dctonni n ,:' wha t effect th l' P"opoecd la rge·scale ~olB. r [l' cili ly win huvl' on thethe 
environment!'!ltVil"Onlllent and, consequently, way to comply NEPA.08 
determine what effect the proposed large-scale solar facility will have on 

and, con8equently, nono w!:Iy lo comply withwith N EP!\ .'" 

AnAn accurate!I.ccurate descriptionde;;crip lion ofof thet he affectede.fff\Ctc<l environmentenvuonment is~ essentialanan eS~lltU\ l 
prerequisite for adequate analysis Project impacts. ForFor example,example. informationmfurlUtltionprl'orcql.ili;li;e fur anan ade<lunl..c >l nnlY!liA ofof l' l"IJJecl impad ,:; . 
on thfl tYlle(fI) a nd lcvcL(s) ofof h3bitflt d i!:lturbanctl ;n thethe P roject Itreu isis nCC::CilM.ty totoon the ty1:e(s) and level(s) habitat disturbance in Project area necessary 
make inferences about presence, abundance, and distribution specialmakAm rurencel! about thethe preec" l."C, tlbundll..Ilce, a nd di<!mbutivll ofof thethe ;;peciIlL
status species that may impacted the Project. Here,Here, however,howc"cr, somerome baselineIoll.!:Selrne:stIl t-U$ sp~es that may bebe iOlpacbtld byby lhe Project. 
information was collected at the wrong some instances, is beinrormation W(l1'! collectl'.d al till'! wl"Ortg timetime and,and, inin '>Orne instanccs, ;0; yetyet toto IJI'. 
collected.collecteal. 

A.A. The DEIS Ftlils toto Adequat ely Des(',ribe th e Area Mfected fOl"The DEIS Fails Adequately Describe the Area Affected for 
Biological ResouJ'ccsBiological Resources 

1'h" DEIS fa ils toto aei;u>· a. I.cly und adequate ly def;(;rihc thethe Mea e.('f~~ted forfor 
numerousn11lt1CroU:; biologicalbiological resources.~80ur~d . Without an accurate description the affected 

The DEIS fails accurately and adequately describe area affected 
Wi~11I") c1t an a,::.~ .u-ate d<lfl<Tiprioll ofof t he s lTcCif! (l 

em-;ronlll.cenvironmLent,nt, there(here isis nono wayway toto delA;rmine t he Pl"ojed' biological~ impads toto bIologicaldetermine the Project's impacts 
reAOU1·CCt a nd, therefore , nono way i.o a pply tlppropriate mit igation fo ~ chQ.!lo lrllpacb:; .resources and, therefore, way to apply appropriate mitigation for those impacts. 

comply with NEPA, the DEIS must be revised include accurate and completeToTo comply with Nt<:l'A, t he DElS lUIIS(. be rcviwrl toto include a.CCurate ami oomplet;e 
descriptions baseline conditions.<.ie!,'Cript ioJll!. ofof ba;;;eline eo" o ,tion& 

1. 'DJ!>. DEISDEIS Dn ls 19 Disc!Q!?<\ tho i«colQgjcol Value Qf the P roject SitR1. The Fails to Disclose the Ecological Value of the Project Site 

According to DEIS, the Northern and Eastern Colorado DesertAc:;vrdJng to thethe DF:TS, \.he l\or1.bcrn and F.a.<[erll Colof odo J)i;$ert 

Coordinated Management Plan ("NECO Plan') is "a landscape-scale, multi-agencyC<.lO rdina t ed :Ma1l8gcm cnl.1'Iun (,'NEeO Plan") j~ "alandscll))(l-o;.;:IlJe, mul ti·a.gcney 
effort approved 1992 that protects conserves natural resourcesplanningplanning effort approved inin .1.992 I.hnt proted" andand COn8el"Ve~ m..tura.l resourco:~ 

while simultaneously balancing human uses ofof thethe Calirornia portionportion ur thethe Sonoranwhile simultaneously balancin j:; humfln u~e~ California of Sonoran 
DDesertc&<ort e<..oSecosystem."saYR IRm "51 DEIS recognizes that the NECO PIan providesTheThe n~; J.s r1:!oogmze., I.hat the NRCO Plan provide.. 
protectimlS t(, wildlifewildlife and pJ.a.nt~ beyond that or th~ CDCACDCA Pla n.M YCt, t h!' DE1Sprotectio:ns to and plants beyond that of the Plan.55 Yet, the DEIS 
la rGely if:noN":8 ecological valuesvalues esttlbllbhed byby t h" N i':CO Plitn.largely ignores ecological established the lttrECO Plan. 

t:ls2 Half Mcton /byBay V<Slu<r,n,,,,,,'Fish,ermans' MaT/rf,j,"iMarketing AU'Assh... ~-.v- Caru.«iCarlucci &11857 F .2dF.2d 30~,505, H Q (510 (9th9th CiCir.. _ 1988),1988), cir.inj:[["If .41...." citing 
LaFlamme u. FERC, 842 F.2d 1063, 1071 (gth Cir. 1988).Laflamme~. l-"ERC, &lZ 1'.Zd lOGS, 107 1 {'Ah Ci •. 19S!9. 
Aid.53 Id. 
~ 1l£15. p.p. 3.;>·1'4.54 DEIS, 3.3-24. 
50 hI of. p. S}I·21.55 Id. atp.3.3-24. 
~22553"020cv~·~2rl::V 
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Sped [lcaUy, loh" DEISDEIS completely Olll lt.<! tile fact thal thc Project Iic~ in a nSpecifically, the completely omits the fact that the Project lies in an 
"tl('o logi.cal ho~pot" degignared byby tM N~CO Pi lln.~ The DEI'S hl.no o:es that, under"ecologicall hotspot' designated the NECO Plan.56 The DEIS ignores that, under 
thethe NECO Plan the Ptojee~ site iJ;; anti ofof the la 'l.'"Cf![ u nfragmem ed areal! inin thethe 
NECO PIzLn r."6s7 (which covers over million acres).58 Finally, the DEIS~ ' fl failsfails toto 

NECOr Plan, the Project site is one the largest unfragmented areas 
NECO P lan lIf'l:la~7 (w hi"h covers over 55 ullilion acrcB).r.B Finally, !.he n"
disclose t hat thl1 Pro)ed (jite hashas hi~h animal and plant flJl IlGlllS n r.hoeSl\ oomp:lT6dd.isclose tlLat the Project site high animal and plant species richness compared 
ro otherlnr!lt;on~ inin ~he NECONECO Plan arGa .~9 .'\ .. expert bioll) gi~t & Qtt Ca~hf)I\ 

explainscxplainR inin hishis comments,cnmmcIlt.~, the ecological values of the Project site, "[t]he 
to other locations the Plan area.se As expert biologist Scott Cashen 

givengiven th e highhigh cG(,lng"iral value!! nfthe PrI'ljcct 8lte, "[l.J hll 

effects ofthe Project on plants, animals, and the ecological integrity of the regonefl'cd~ oft.he P':oject on plll.ntl';, nnimalA, and the ecnlogir~1.l i"(1 tegrit,y oftl,e region 
woa Ld 00 iJevere."oo Further, Ca~hen ~how~ h,)w the DElS' CtllU:lusifH) that then:!would be severe."60 Further, Cashen shows how the DEIS' conclusion that there 
would be adverse effect from the Project following mitigation is unsupported bywould 00 nono ad"e1"l!e e ffeo;t from the I' roje..:1. foUnwjnl). mitiga l.illO iJ;; unsupported hy 
a llye"ideIloo.SI Rn ther, uecological (XlO&lquencefl ofof eliminating aa broad expa nse o (any eviderrce.Gl Rather, "ecologi.cal consequences eliminating broad expanse of 
rclllti\·ely llnd ir.tllrlled Colorado Desert holl itat CII llllOt bebe m itigeted 1.0 thethe point ofofrelatively undisturbed colorado Desert habitat cannot mitigated to point 
n o ad, 'eI"RL: \jffe(:t.'"'6~no adversr: effecl."62 

2. The DEIS Fails to Adequatelv Describe the Area Affected Sensitive2-. The DEIS r~ils 1.0 Adequately De tl criJ Ie "he Are ll .Mf~lctc d forfor Scll6iUy~ 
"Ja.I,ul'o,l V" IDltatipn Communi!.je6Natural Vesetation Communities 

provides inconsistent information on the sensitive naturalTheThe DEISDEIS proVides inCOll~isWnt inform!l.~i()ll otl the $en~il,ive natural 
eomro unif.ie O! (as(as rewgnlZed byby the C~DD[I) tMt occur otl the Project Rire .communities recognized the CNDDB) that occur on the Project site. 
S"ecifically, t he D~IS .itlltes thethe P roj{oCt £100 wntains two &I:I ni:litive n.1.tu{aL 
cocommunitiesmmunj'i~ -- DeDesertsert DryDry Wash WoodlandWa!Oh Woodlnnd a ndand CCreosotereosote Bush-BigBUllh-Big GGalleta.asallew.tiS This
Specifical.Ly, the DEIS states Project site contains two sensitive natural 

·· 'fh i". 
con nicts with info.rmntlOJl provj(led toto thethe BLM byby the l\,pplictlnt' s eomm ltant , WhlChconflicts vrith information provided BLM the Applicant's consultant, which 
illdictltes thero a.re four s.m~iln·e nnt,~tn\ oom llillnirir.i' onon t hlj P roje<.."t ~itc .- Paloindicates bhere are four sensitive natural communities the Project site -- PaIo 
Verde·hrmwond Wnndland .i\lli all~e, Mesquite BOclqUG lilliance, DeStlrt Lavendl!tVerde-Iro:nwoocl Woodland A]Iiance, Mesquite Bosque Alliance, Desert Lavender 
Scrub Alli.ance, and Big Galleta Shrub Steppe Alliance.6a Also, table 3.3-1 in theScruh Allinn(:Q, awJ Big Gallela Sill'IIb Steppa AUianc~p.r,~ Also, t !\ble il.:J-l in the 
DrlS i'llg!;e!lt.;. t he C.rcosole Bll~h-Big GRUCt.o, Grllcls ,\"Bllciat;m) t1oe~ IlO~ occuroccur onDEIS suggests the creosote Bush-Big Galleta Grass Association does not on 
l h", solar pla nL s ite.6.\ This connlCt;; with text ill thethe DEIS thai. SU\teli Ule :willrthe solar plant site.65 This conflicts with text in DEIS that states the solar 
plant site contains "ephemeral swales (supporting desert wash scrub of creosotephmt Rite canttiinS ue 11 beUlcral l!wakls (suFlFl0rting aa dei'e rt wnsh scrub or t"'.J'COsotc 

..56 sSee•• rCashen~3 ), ~n Comments, ~andnd Fi.j;Figure..... 1.~m,"cnUr, p.p. 22 " 1 
~1 See id. atat p.:l and ~'i~u:re 2.57 See Id. p. 2 and Figure 2. 
1111 rmw. p. ;) .8·2 • •58 DEIS, p. 3.3-24. 
ot ,w C.., I>;", C<>J)lllltllti, p.p. 22 andand F;gm~. :' "ncl i .6e See Cashen Comments, Figures 3 and 4. 
., Ca..,h ~n r()"""tI ~ntli, p . ~.60 Cashen Comments, p. 2. 
t, [d... pp, ~.;1.6r Id. at pp . 2-3 . 

Id. a t p . 'l."s2 Id. atp. 2
AI)EIS. p. 3.3-2 

o+ see Attarfiment G, MSEP Response toto TlL.'dBLM',s· Biological Resources Data Requests, 11,
 
63 DEIS, p. 3.3-2. 

J.< Ser, Attachme.nt (I MSIU" ~ " I:bo.\()ilca l R"""u""", VaIn R"'I"""u!, JanuaryJanuary [1, 
21HZ.20L2. 
65 DEIS, p. 3.3-2. 
2553-020c1 
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bushbUBh andand. bigbig galletag~lleta grass)."661;r>l~s)."!IOl These inconsistencies must be rectifiedrecliG.ed inin 11 rcn'iscdThes~ ine()ua;8t.... ndc~ mll st b e: a revised 
DEIS.DE-IS. 

De~,t dry wI, sh woodl:l. ll tiA (\)'i:l desiRnatcd aa c.peCla\lla t.U1'ni communitycommunity byby 
thethe CaliforniaCalif.wni a DepartmentD of Fish and and the BLM, ~ 

Desert dry wash woodlands are designated special natural 
they are designated~.par Lm~.nt of Fifoh !lnd GameGame and the llLM, andand t.hey rc d e~j gnated 

asas WatersWIl OO'N ofof thet he S taState.te. AsAs Ca;;hen al,de~ tn w oom,"cnU;, "(tJhe import.(mr.c ofofCashen states in his comments, "[t]he importance 
desert waLsh and desert riparian habitats to wildlife populations cannot,mf;Crt wuh tl nd desert ri ' I:1rtif.U h ro hital;$ t;Q wildlife popultttions can not bebe 
overstated. For example,For exam!.i"" these habitats more bird species atI, greatergreM.erovcl1'it..u ed. Lh<'l!'oFl hflb il,rm .. supportsupport mOre b i{d s pE'.cies ~
densities than a ny olher d<'llle r t, habj~l!IIt.6 wit h thethe possibi'" except ion uf ;<lome: palmpalmdensities than any other desert habitats with possible exception of some 
o:'lsjf, h~bi t.ai.fl_~r.7 TheThe DEIS i.ndic:.toa I.here areare 4_2 acresacres ofth~ m ue PAlo Verdeoasis habitats."6? DEIS indicates there 4.2 of the BIue PaIo Verde-
Desert Innwood Woodland ;')IliAI1(;e (or Wash Woodland' vegetation~neserI DryDry Wlllm Wood land» veg~tation 
community) the Project site.68oject site.M Cashen obtained evidence that shows BLM 
Desert Ir,onwood Woodland Alliance (or "Desert 
oommull ity) onon the h Cashen (,htajned evidenco Ih a l. show!\ thethe BL1\1 
I!;:teatly tonderestim ated thethe Amount uf D~ije r t DryDry Wllflh Woodland onon t he PI"OJ~1greatly u:nderestimated amount of Desert Wash Woodland the Project 
site, including vegetation surveys and the classification scheme that were used to!lib:!, ind\ldillg" vege Lat ion ~un'~ys (Ind t ht:' clag~ificatlon bCheOl~ tha t WA rc m~d to 
prepare the NECO Plan, Google Earth imagery, LANDFIRE data, vegetationprepal'e th", NECO Pla n, OtXlISIe E!tI' lh imagery, LA1\ DTIRE data, \'eget lltion 
mapping was conducted for the Blythe Solar Power Project, DEISmappi.ng thatthat W IlS conducted ftlr t,h~ lllythe Sobr Power Pr oject, andand thethe DElS 
itscl£.G~ Be.:;ause t he DElS undcrestim !l. i.e ~ thr. amonnt of Desert Dry W~Ahitself.Ge Ilecause the DEIS underestimates the amount of Desert Dry Wash 
Woodlanrl, it follows that the DEIS also underestimates the Project's adverse effectW(lOdlan,i , it foliowR that th e DF.TS al~ o lmd!C('\'-fltimates lh~ ProjCC~'M !l.dve~ effect 
onon Desel-t n ry \\'ash Woo,[JAnd. The DElS mUI't be --.:viRCil W t"f!/1cet, the accu fro tcDesert Dry Wash Woodland. The DEIS must be revised to reflect the accurate 
b !lCli n4'! cOndit i<) ru; for D()!;Crt DryDry WashWash Woodland ami a n accu l"l'l i<'l allA1ys;s ufthebaseline~ conditions for Desert Woodland and an accurate analysis of the 
exte nt uf t he P roject's effuct onon i.1..extent of the Project's effect it. 

3. ThThee O RISDEIS FailsFaile toto AdequatelyAdemllt!.ely Dei!cribeDescribe thetill> Arel!,A-rea _Affected for RareR. -"Jfectc11 f(l[ Hare 
Pla ntsPIants 

The DEIS fails adequately describe the area affected the Project forThe DRTS fails toto adll(j\lutely d~scIibe the area affeded byby the Projert for 
numerous rare plant species. First, CDFG survey guidance states that buffer areasnum~rou~ rare plant SP AC1A$, fir~t, CO Fa ~urvey g"~ld an'~ ijttttes thut huffer arrafJ 
~houid b" ~ul'veyed for ~penai - ~t(lt,us pbnt i when iLCurcct P"oj",ct o ffect ~ could 
potentially~ially extend offsite.zo DEIS states that the_ ProjectP,-oject maymay iudir~~tly impact 
should ber surveyed for special-status plants when indirect project effects could 
potell extend offsite.70 TheThe m'~TS stat,c~ that tr " indirectly impact 
special-sl;atus plant species offsite,zr but the special-status species that~peclif.l -statu8 plant ~l, scie~ tlIT~it-e , 11 but th", specj ai-RtatuRspecies surveyssurveys th!l.t 
weN! con ducted fur t.he Projec~ diddid Ilot, incol"}lomte aa h u ffcr around th~ 1'I01M plantwere con,lucted for the Project not incorporate buffer around the solar plant 
d ite 72site.?2 

.. U . ,< p. 3 3·5_oo 1d. at p. 3.3-5. 

.. t:.1o~Mn Comments, p_ 5,6z Cashen Comments, p. 5. 
Uoa DEIS, Table 3.3-1.ll t: IS, Table 3_3-1 

6s Cashen Comments, pp._ ~8.5-8.
.. e". h<ln '::Owmcnts, pp
l~ U. at,at, p.p. 10.10.70 Id. 
"DR1!'!, p, 1.3-7.7r DEIS, p. 4.3-7. 
'•• Attachment G;G; i roalso BRTR, FigUie ~A?2 Attachment see olso BRTR, Figure 5A. 
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&C)nd, thethe Apphcant'~ r:onsultant did llut conductconduct ~:pecial 

surveys or vegetation mapping ~ en·tie lineline andand aCOl~8 "oad ro\l ~e& 
Sec,ond, Applicant's consultant did not special-status· sttt~ua plantplftnt 

the gen-tie access road routessurvey~ 0(' vCfiCtation mflppmg alongalong the ' 
profw,;.ed 1"0., Project Altcrnntivr, 3,75 Neve.-thdc8s, withoutwithout anyany cvidcnc!'o, t he DEISproposed 1br Project Alternative 3.73 Nevertheless, evidence, the DEIS 
concludck l' ruject Alternative ::l (Cclltr.~ l >Jud Wcstern Rout.es) would resu lt. ininconcludes Project Alternative 3 (Central and Western Routes) would result 
Blil;'hdy reducedreduced impadi' 1.0 HSl.I'Wooo'a milk·vetch a nd Utah milkvinc, but directdirectslightly impacts to Harwoods milk-vetch and Utah milkvine, but 
imJJllet!J to other apecial·,;tahl9 ll lAnta wuuld bebe lan;ely tht' 81l.me Wi .'\ Irer ruttive 1.f .'impacts to other special-status plants would largely the same as Alternative 1.?a 

Thf! Db:lS ap pears toto sugge.llt thsH,eun'ey$ fOr the Blyth-e SolarSolar ''''ower I'rojecIThe DEIS appears suggest that surveys for the Blythe Power Project 
("B81'1"') '!D.3blc the BT.:\f toto e\'alutttt! )m pAoCL!I ofof thethe varWUlI gen-t ie rO Ul-eli thllt a re('BSPP) r:nable the BLM evaluate impacts various gen-tie routes that are 

being considered for the Project.?5 As Cashen explains his comments, the BLMu.eing considered for thc l'roJect.7~ AI. tMshen f'.xp lain l1 inin IUB comlllents, thf! BLM 
cannot usa !:Iur"ey Ilat a collecwd r01" II.nothp-l' projectproject (i .e ., thc BSPP) 11.6 the baai,s. for 

conclut;ion here because Western Route was ]lotnot surveyedHurveyed forfor thethe B81'P, ilie 
cannot use survey data collected for another (i.e., the BSPP) as the basis for 
itsits ('onclu.';lon here becau ';1;l thethe WCfltcrn fumt-e wa~ BSPP, the 
consultant that surveyed the BSPP failed to conduct appropriately timed faII plant(,()n~llitant that ~Ul·yeyed l.he nspp fnile d to conduct appropnl\t ely timed Itlll pltwt 
surveys the surveys conducted for the BSPP are outdated.?6 ~l)rVtly& andand t he surveys condllCWU, (or the BSl'l' al~ outdat.ed'~ 

Third,Third, thethe DEISDEIS faiifl toto identify (!lants toto thethe taxonomic lcv"l necess!l ry totofails identifii plants taxonomic level necessary 
detel'mim, rarity.rarity. Chaenactis C(lrphoc/tnr:(J wwasaH detecteddetected onon thet.he ProjectProjoct site.??site.71 InIn hi~ 
commentsi, Cashen explains there are two varieties of carphoclinia -- C. 
d.eterminer chaenactis carphoclinia his 
comments, Ca.~hen e"j,inins thel'e 1I1;() tW() vuietieG ()f C.C. carphocUnia .. C, 
carphoclin ia var. carphoclinia and carphoclinia vat. peirsonil a nd both.carplU)Clu~ia val'. corphodin.ic. ,1.nd C.C. carphodin.i(l Val'. peinlonii -- and both 
varieties lrave the potential to occur the Project site.?8 C' carphoclinia vat."arietlc~ nave Lhe potent iHl 1.0 occur onon th.e P,-ojf!Ct BiteJ~ C. Cflrplrocliruo VM . 

peirsoniis listed CNPS 1B.3 species ~H{,..l' j l.age Hank" of Gf~T1JS 1 . 3pel-T80ni is lifited asas aa C~l'S I B.3 ~Iedfl!'. withwith aa "Heritage Rank'of G5T1/S1'3 
(which indicates is critically imperiled in the State because extreme rarity;'zs (which indico.tc8 itit iE 001iCll Ily imperi lAd in {he State bccaUSlo ofof ex t-rem" rll rily).19 
TheThe nr.IS doeR not identify {he plant ....a rje ly onon the Project .. itc toto thethe ttl;xononucDEIS does not identifu the plant variety the Project site taxonomlc 
leyel n",r.I'!ssary toto del.er mine u :rity and, th elefore, t he DF.J8 doesdoes notnot provide t hf!level necessary determine rarity and, therefore, the DEIS provide the 
information to evaluate Project impacts to these special-status plant species.infonnatj,)n neededneeded {O evaluate P roject impacts to th28e GpeClal-;/Llltlls plant 6f>ecie5. 

Fin.ally, itself states that some of the rare plantplan!. S\\l'veYfIsurveys forfor trI AFinnlly, thethe DEISDEIS it1l<llf ~tatcs tha t some ohhe l'll.l"e the 
ProjectProject hfhzLvelVAnotnot beenbeen completcompleted.soed .1lQ than pre-project conditions asRatherRather t han includeinclude pre-jll'oj<!c\, eondition~ a~ 
delermin(~d byby pre-projectpre-project ~u""" ey~, t he DEISDEIS 1"equire~ th ol, ~luJt i"'l~L 80 dsy~ priordetermined surveys, the requires that "[a]t least 30 days prior 
t o r:onstrl.:<;tion, thethe Appli(;>lnt o;h a\l ensure thatthat btltw,ieal i;lll'VAy~ havehave beenbeen fullyto construLction, Applicant shall ensure botanical surveys fully 

"Cnllt:n Co"uncnt&, p.ut 

"74 DEIS, pp. 4.3-12. 3-12 ·13-13.. 

73 Cashen Comments, p.10. 

nElS. pp . ~
75 atp. 4.4-L8..4· 18.lS Id.Id. Q~ P ~
TO Co!l.h~n CommCDt8, p . II?6 Cashen Clomments, p. 11. 
11 Id.'1'1 Id, 
'"18 Id.Id. 
Ie Id.'" 1Il. 
80 DEIS, p. 3.3- 10.'" URIS, p. ~.3· 1 1J. 
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performed and reported the Project area."81 Similarly,Simllariy, thetil(! DEISI)I:;.lS requiresI'e quir~~ post-postp~rfntmcd ~nd re}Jorted forfor t he huj~c\ tln:l fl "~j 

approval of "the number percent ofthe occurrence that wili be directlyapprnval reportreport uf"t he numhcr oror percent of (.he oc~urNncc th!:i.t will Lo dirCdly 
affected,affected, and. indirectly affected changes patterns altered~nd indirect.ly am,ctr,d byby ehange~ inin drainagedrainage patt"'Hw oror a it er~d 
geomorphic~C(lmoq)hi(! processes."82}Jrocesscs"S2 Post-project data does provide necessary baselinePo~t·project dill,a d,)e~ notnot provide thethe ne~a~sary b~""linc 

conditions to adequate impact analysis prior to Project approval.(l(l ndition~ 10 conductconduct anan a,1 ~quil l,c jmpl"t~,t analysis PTJOl' [n Project approvaL 

In short, Applicant's rare plant survey effort date does not provideIII ~horl, thethe Applicant'., rare Ilimlt ;;urv'cy cffort toto datl:! doe.. nOt provide anan 
adequate basis for determining Project's impacts rare plants. The Applicantade,[uatc bllfliA for de te r mining thethe Proj~L's ,mpads toto rare tlla ntl:l. Thc App\it:a nt 
Ill ust coll"J l' lele a dequll te r:tre plnnl. ..un·eys / I/"wr W Projeet ~ orderpproll !l \ inin () rder totomust conLplete adequate rare plant surveys prior to Project approval 
ellt.'\bJisb t he emironmentaj bllse.lm e for t he Project_",ite. Thill information illestablish the environmental baseline for the Project site. This information is 
fundruDenl<d toto cvaluating i'DPllCUI nnd f.onnulat-in g miligntio;n, II l'ul rnu"t bebefundamental evaluating impacts and formulating mitigation, and must 
provided in a revised DEIS. Although the DEIS attempts analyze the potentiallyprOVided in il rp.viRcd DEIS. Although t he JJEIS attempt<l toto a nalyZi:! t he potcnti~ lI)" 
irignific.ml. i mpadH and for m\ua te mi rjgation mea~Ul'eH for rn,'c plant species, thi~significarrt impacts and formulate mitigation measures for rare plant species, this 
(Ini:ll.ysiJ; may Lear littlelittle Nijemblanca /;() t hc analysis and mitilr,)tion ,hat will utlanalysis :may bear resemblance to the analysis and mitigation that wiII be 
requiItld af,cI significan t. impact,l'l t() m rc plant s areare actually idon,ifiad tlu"Ough anrequired after significant impacts to rare plants actually identified through an 
adequate(t dequ~ttc survey~ Hence, the DEIS fails to provide an adequate description ofurvey effort.effort. Hence, lhe I)b:IS r~.i.l~ tnpfcvide an adeqllato deo;(:ription of 
the area ,affected, analysis of the potential impacts and identification mitigationthe ll t'Ca ,affected, analy;;iri of th" potcnt.inl impacts and ldentification ofof mitigation 
forfor these[hc84':o plants. OnceOnce i hethe ApplicantAppiJcllnt. submits~ubmil"" the resultsthe results ofthenf t.he rarerarerare pLants, " ~lrc plantplant 
surveys aLnd parties review this analysis,I,yBis, thet he DEISOb:1S mustmustSUt \'"ys f,-n d allall partied havehave an op)KI rtunity toto r.: .·;c·....an opportunity HlI~ nn~

be revise,l and recirculated for public review and comment.he rcvi~cd and recircula ted for puhlic relliew and comment. 

4. TheThe nEl S fa ils toto Adc(JU8oo1v DcscrillC t he M8 AffecJ,cd for MOmye4. DEIS Fails Adequatelv Describe the Area Alfected for Moi 
fringe-rood L,r-a rUFringe-Toed Lizard 

Th.e DEIS acknowledges that many Mojave fringe-toed lizard populationsThe DEIS ack novd lldgtlo th(lt mnny Ylojavt'. fringe-wild lil\."'Ird popula tiolJo areare 
quite small and that Moj ave fringe-toed lizards detected along the gen-tiequite sm"ll and tha t :\-fojaw fnn{;tH oe,llizards werewere deteet~d alo1;\g \.he gen·tie 
route souJh I-10 (?5 1BB lizards during the and fall surveys,)"o",e AO utr, ofof 1·10 (75 andand 188lizardA(luring the springspring a nd [n.ll llu tveys, 
re ~pcc tivcly),!$ Th~ nELS furth"r ncknowlcrlgcs !'IIojaYIl fr inge_t.oed lizatds: (a) havehave 
patchypll!:el,}, di Ab-i hui.lOn; (b)(b)di.stribution; aareIC vulnerablevuinef(lble toto \(I(',a i c"'tirp>lt.ion ~ frorn hnbi t.ilt di~ Lurb!lnoo 
respectively).ss The DEIS further acknowledges Mojave fringe-toed lizards: (a) 

local extirpations from habitat disturbance 
and fragrnentation; and (c) are dependent on fragile ecosystems requiring~ protectionprotection."'Iud fragmcnt ation; an,1 (c) alC deJ.lendent. on fra~ile ecosysl"'UI!! 1"cq\.1ll·in
a g!li.l)st both nil'cd andand indirect t\is turhn ru:c .s< ,\hidc fronl th.. p!lpU1M iOIl !In t he 
Project lIsi.te,ite, t hcthe DEIDEISS fafailsils 11'to1 describedescribe thethe ,Iis tr idistributionbution anandd ststatus<l tUi' ofof MMojaveojave ffringe-ringc· 
against both direct indirect disturbance.8a Aside from the population on the 
Proj~t, 

toed lizaI:d populations region. Cashen explains this failure precludes1.000. liuU"d populations inin thethe region. CllStum c xplains thatthat thw failure prccJu,\cs 

I' Id. atp.atp. 4 :J·2!1_81 Id. 4.3-29. 
&1],1. a~ p. 
83 ))DEIS,I R. Pl',pp. !lA3.4-8-I! -- 9,9. 

82 Id. atp. ~4.3-30.,S·30. 

" ~
~ I ,l,84 Id. 
2553-020cv~"'f./Oo. 

14

http:disturbance.8a
http:respectively).ss
http:irignific.ml
http:indirect.ly
http:I)I:;.lS


Augut;( 23, 2012August 23,2012 
I':lgtt 1nPage 15 

th\! ab ility toto eV!:llunt.e t he relutiye sigmflcanc.€ ofof Project impacts toto the Jlop ula t ion.the ability evaluate the relative significance Project impacts the population 
HUll,oceUI'!! southsouth of i · l 0.'Itithat occurs of I-10.8s 

In addition, DEIS states the Mojave fringe-toed lizard is an obligate toin addit ion, thethe DF.TS s(a lel:l the lIIojave (nnge·t.ocd Ii:utrd I;; on ohiigHte to 

loose sand,.s6 However, the map survey results shows that a considerable numberloo~e aand..8!; How""ver , the m np ofof ~\lrvey !e~ ult.~ ~how~ t ha t Il. cvnsiciertlble Ill1m t>er 
of ).1oj ~vo fringe-t oed 1iranls wore cle leci.ed alemg ,he ""'II-tin route ealj, e,f t hl! a rea 

that has been mapped as habitat for the species.eT Ith isicl Cashen',sCll~hen'" opinionopinion thattll>J t thist h ls 
of Mojave fringe-toed lizards were detected along the gen-tie route east ofthe area 
tha, has l:een m >l I' Il",d as habital. for (he spoCi(,..8. 81 

evidence suggests that habitat for the species was not accurately mapped.88 "This ise~idtmce o;.ugge",tQ I.ba l. habjt.-l t rm·l he f:pecies Wflil not accu rately WHp (J4!d.8iI '"T hiil is 
especially problematic because BLM',s proposed mitigation is basedI'" ba sed onon impacl.llespeciillly prohlematic bccau Sl'l thethe BLM's propo:red mi ti~flti()n impacts 

totn stabilized$t abili~.cd oror partiallypi:ll"lially stabilizedstabilized desertdesert dunedUll'" habitat,h~ l)il<1.I, notnol onon impactsimpa(,U toto h ubitalhabitat 
actually occupied potentially occupied) , ~Q(tctlla lly OXUpi6d (or(or potentially occllpicd) byby th!! sp6Ci6 S "the species."se 

5. 	 11le O!i:JS Fails to Acleqw;ltety Ocscribe t he Ahl3 Affe(.1,ed for Golden 
F.·,de!}Eaeles 

The DEIS fails to adequately describe the affected environment for goldenThe DEIS fail ~ t o adeqlla leiy describe the affected environmp nt for thethe gol den 
eagle because the Applicant did not provide sufficient information. The Applicanteagle b~u~p t hl:! Appl icant did lUIt proviti.c suflicil:!llt in rorlTl~tjn". Thl:! Ap pJicant 
conducr.ed ,mrveys for goWen ea(l'lfI!\ inin 2010 rond 2011.00 However, the U.S F jshconducted. surveys for golden eagles 2010 and 201-[.e0 However, the U.S. Fish 
and Wildlife's Draft Eagle Conservation Plan Guidance suggests at leasta nd WildlIfe's Draft. Ea glfl ('..onIlCl"Vlltjon PIlln GUIdance suggest~ a t least threethree 
years g;olden eagle collectedel (and, according to h n.nd Wildlifllu.s. Fish and wildlifeyea,.~, ofof ~;olden eagle datadata bebe cOllccledUJ (:md, <"l ccoxdinJ; to aa f l.s. Fi~
S" rvj(:() biolvglst, uthree ypal' ~ IUlty not l)f! Ilnough 1.0 d"vr. lop aa good t rend·linp ononService biologist, "three years may not be enough to develop good trend'Iine 
OCCUp!l.<lCl' andand produ~tlvj t.y") ~2 Sinoo thethe Applic>lnt unle t! toto conduct sufficientoccupanc)r productivity";.sz gitr"" Applicant failed conduct sufficient 

the golden eagle'surveys, m.\f could notnot efltahl if'lh ron aceuI·ate bmselille forfor Lhe guideDcagle.IILM could establish an accurate baseline 
".rruuyt, 

Although the DEIS attempts analyze the potentially significant impactsAlt.hough the DEIS a tt()mp[~ toto analyze th e I'atentil'l lly ~ignificant im pacis 

and formulate mitigation measures for the golden eagle, this analysis bearand forrll ulatp m.il,igation In\la~Ure~ [nl' t.he golden cagle , t his a"!l lysi~ maymay Lear 
little resemblance the analysis and mitigation that required afterliltle re5e mblance toto I,hl! an!l.lYij is and mitigal;ion t hat willwill bebe rp.q uimd after 
considt! t ing the ijun·ey rel!ulL!. Hence, thfl UE[S failsfails wprovide anan adequaleconsiderirrg the survey results. Hence, the DEIS to provide adequate 
dco;criplicn ofof the llfTet:tcd flnvlronmem, analy~i.'I ofof I.he pnUHltial impll.cta ilnddescription the affected environment, analysis the potential impacts and 
ioleniJflcahon vr m)tif\'lItion forfor the golden eagle.identification of mitigation the golden eagle. 

M Cohen eo"""..nt4, p.p. 13. 
.. 0 1';1£, P 3.4·8 
86 Cashen Comments, 13. 
86 DEIS, p. 3.4-8 
87 DEIS, Figure 3.4-3."'OE]I:>, F)~","" 3.4·:) 
.. CMhen C()lllllents, p . 1388 Cashen Conments, p. 13. 
'"8e hiId.. 
.. Ot::(S, p . :1 .4- 1:1 .eo DEIS, p. 3.4-13. 
• I twa i1abJc a.t ht tp.II..·......f"'8.govlwUldcnc'1!Y!doca!I!Ct'..JIcaf<....suIdanoe_:it_tOJLn..Lcl~8.J.Lorub. pdf 
.,.g2&T "'bochmentH, Cl'O.a u from. JoelJoel P~pllo Tmuuka EI.gtdhard, April W , 2011. 
sr Avai,lable, at http://www.fws.gov/wind.energy/docs/ECP-draft-guidance-2-10*final-c1ean-omb.pdf. 

See Attachment H, email fron Pagel to Tannika Engelhard, April 20, 2011'-2553-020c\/ 
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o.Ij. The DEIS Faile tn Ad~!He)y Tkscl'il)§ the ArM AffecU!(J ror nutll 

Th,e NECO PlanPlan requiresl'cqLlil'c~ thetbe ApplicantApplicant toto identifiiidentify allall significant~ignificunt batbat roostsroostsTh,~ ~ECO 

within one mile ofthe Project's boundaries order to identi$' potential impacts"" ithin one mile of Lhe PrOJ!:lCt'ij bnl1ndnties inin order to ident in' potential illlP II ~ts 
loss of foraging habitat to core population units.ee The BRTR acknowledgesfromfrom !Q<iS <If foragin[:' habitat to Cl:lrc popltlatiott ulllt~n 'I'he BRTR nckmlwledf:'C~ 

t Mr tho;, Applicant'il COIJ8u]4.a nt ,lid tLOl oon.dud focused bat surveYl::i, a nd thus didthat the l\pplicant's consultant did not conduct focused bat surveys, and thus did 
not identiLfy bat roosts within one mile of the Project site accordance with NECOIlQt ident lfy bat roosts within one wile uf t he Projoct .'lite inin El.ocorda nCt! wi th NRCO 
PlanI'ilm reqrLirements.earcquire meuts.9<I BRTR rationalizes omission of focused surveysTheThe BRTK ra tlonlilizes thethe omis;;ion of tOcused SU1VCYS 
because, "no bats are known roost or hibernate the sparse creosote bush scrubbecl:l use, ''no bals !lIe known toto roon or hiber na te inin the span;oc Cl 'COSOtc: bush SCl'Ub 
t hut typiJies ibis (Projectj area~ lind lI'ur...cys arc not_required tn o(1)ciude thil t thethethat typilies this fProject] area" and surveys are not required to conclude that 
Project Ill!!.y pern1lmeni ly n~d\lce bil l. rora~ing opportunitics.93 1'.hi~ [l:I tionule does 
nol exl..·UStl the Apphcant fromfrom oomplyin NECO Plan. Thus, at a 
Project m.ay permanently reduce bat foraging opportunities.eb This rationale does 

not excuse the Applicant complying~ withwith thethe 2'JECO Plan Thus, a t II 
minimunL, does not comply the requirements of the NECO PIan.minimum, thethe ProjectProject doo~ nof. comply withwith t hc l'cquiremcnbl of th e ~I::CO Plan. 

Cflshcn eX)Jlmn~ (ha( (he nR'I'R'~ ration~lr !l lco indlHlc! purtial !lnd inr.ormetCashen explains that the BRTRs rationale also includes partial and incorrect 
infol'm,ltion ll6 :l"ir8t, sClentific Iiier!lttlre doesdoes notnot supportsupport the ~t9.temeD[ t.h!lt nono 
lJ<lti:!bats are~ l<nown to roost or hibernate in sparse creosote bushh scrubscrub habi tat_ 
information.e6 First, scientific literature the statement that 

~ known 1;<) rooster hibc rlll'lte in thethe spar3C CleMOte hu~ habitat. To'1'0 
contrary, bats are known creosote bush habitat. For example,thethe oontnry, somesome ha t<! a ro kn<)wD. toto l'OOf>t inin crcosote hush h.1.hitat.roost for example, 

the Revised Staff Assessment prepared for the Genesis Solar Energy Projectthe JUwiacd SLaf( AHtie1l311lent (lrepal'ed !or t he GeneaU; Sola r Energy r l'<.l)ect 
in,f i('.atcf; the Calj foruUt ]tjaf-no!X!d ba~ (a(a nLM Senriti""8 Spcciel'< nnna CnFOindicates the California leaf-nosed bat BLM Sensitive Species and a CDFG 
SpedH! of Special Concern) hw; been documented ~near thethe Mr.Coy Moun l.<l illl:l ininSpecies ofSpecial Concern) has been documented "near McOoy Mountains 
creosote b'ush scrub wlnerc approximately 300 adults were observedcroooou bUilh scrub habitathabitat where Il.pproximfltf!ly 300 adult.s Wl)ro> observed 
roosting."eTroo-sring-.'·!11 special-status species, such as the spotted bat (a BLM SensitiveOtherOther specia}·staLus f;pccil'lll, such ail the spoltc,l lJat (1:1 RT.MS4>.nsitiv() 
Spl'lciee (l.nd aa CI H'G SpeciesSpecies or SllI'lcinl COIlI..'t'rn), are alllO known toto roost in dellCrtSpecies and CDFG of Special Concern), are also known roost in desert 
!$Cl"ub bahiCat.!IIIscrub habitat.ga 

Se.:ond, the BRTR ar.kllowle(llieS somesome bat Sp"CiBh may to,)!t inin tl."ee~ nr rockrockSe,lond, the BRTR acknowledges bat species may roost trees or 
crevices.gg Trees are clearly present on Project arguably, so are rockctevicea.i~ Tl:ee3 fire cleal'ly preo>cnt 'In thethe Project site,site, andand arguably, so ~l'e mck 
creviCl:O~. ' (X)crevices.loo 

_._-
:l3 IJ.Rl'R. P:9. 2020 andand 2a_ s3 BRTR, pp. 25. 
s< 1,1. u 1'.1;;.sa Id. atp.25. 
s5 Id.... "I 
'Ie Caahen Cmnm"nbi!. pp_15-17.e6 Cashen Comments, pp. 15-17 
s7 Id,. atpp.16-U, Cali{ornia Energy Commission. Jun. Revised StaffAssessment for., Id. It pp. 16· 17, quotingquoting ClIbfonua Fnerg,. ('.<nnm .....ll<>n. 20102010 Jun }tov".od SlQ{J A&w!IdJIlcntfor 
!.hethe GGenesiscnc~J g"Solarla r Hll~rEnergy Project,EY PTOj~1,., B,ol~::aBj.ologicall ReOlOl1""'~Resources -t'3Tableble -t4,, pp._ C.2-59 (emphasis addeadded).d).C.2-S9 (~ml'hA", ~ 
.. r." d .en C'..ommcnt. . 1'_1/,_ e8 Cashen Comments, p. 16. 
H BHTR. P 25ee BRTR, p. 25. 
'''' r.~Wn c"llllllent-&, p . 16,roo Cashen Comments, p. 16. 
i>.M,"I-OllO<,.2553-020cv 
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Finalty, bat roost was on Project site. TheThe BRTRTlRTR iltat.,6,states,Finally, aa b at r()(J ~t wae documenteddocumented on thethe Project mte. 
"[>1J lltl l,un tl c,nity withwith aa small amoUllt of bat gmmo, butbut nono cu)'rCIlt lIijij oy ha ts , 
was foundl within the southwest~ corner ofthe solar Flant site (Figure Basedonon 
"[a] natural cavity sma1l amount ofbat guano, current use by bats, 
Wi:l~ frmn6. wIthin ,he southwe t U))·t;1el' of the Solal' l'lant Slt. e (Filillrtl 13).13). B~ood 
the small amount guano, biologically significantth~ ~mall. amount. ofof guano, itit wouldwould M[ be considerud aa hiologka Jly ~not be considered i~niiic~ nt 

roost."101rOQilt.",Ol ItIt also!l.oo states,ll lates, "[c]ave"[CJOVA withwit h guano.guano. CaveCave ;n north caJidle ba nk {lnarg~in.north caliche bank of large 
wash. One wide by meter high with depth of Guano on walls andwash. Olltl metermeter wide by 22 mcoor high witb depth of >> 22 m.m. G lla .w on walli! and 
ledges."roz explains a "small amount" guano no basis to concludeJOO~C8.·JU~ CashenCashen explains thatthat II. "~mall amount" ofof guano isis no ba8J.S (0 conclude
the roost:is biologically insignificant. 103 According to the Organization for Batthe roost.JI biologically insigru.ficant. lOS Acwrding \.0 Lhc Or:::amUltlOn uwBot 
Conservation, "[i]f you have large ofbats there that guano mightCuns t:! l·"l'ttion. "[i]f you havc aa l a~c roostroost ofbais Illere isis aa chancechance tha t e-.'Uano might. 
buLid up jU.i!t It littlc, however natura) eJtllDenl~ ~uch asas ra in, >lU.\, lind wind willwillbuild. up just a little, however natural elements such rain, sun, and wind 
breakbreak dOWll tht:! gu."mo naturally ~l flo4 Evidence f,hows t ha t there arc slIittlbJe bat 
roostingl'or>St,i n~ substrates~\Ib.:rlnltes onrm theth" Project and l-mile of its boundaries. 

dovrn the guano naturally."roa Evidence shows that there are suitable bat 
Pt'oject sitesite tl.od withinwithin l ·rnilc or its boundari~s, TheThe 

DEIS must revised accordingly.DE-lS Illu~t bebe revi~ed accordingly. 

provide an adequate description affected 

environment,nvironlUent, analysis impacts mitigation bats. 
He:nce,Hence, thethe DETS faiDEIS failsl.<; toto provide (\(l adeqllate de~(TiJlt;on ofof thethe !l.rfect:ed 

~ an alY~18 ofof impHcl~ andand ident.iricaidentificationtion ofof mitig~t.ion forfor bat<!. 

7.7. Tlw DBIS Fails to AdcquJlte!y DcM:l"jbe thethe AreaArea Afrocoorl fQThe DEIS Fails to Adequatelv Describe Affected for~ 
A-!Qrr joon's fIIi.<;tcr BeetleMorrison's Blister Beetle 

Mon-il;on's bl ist.cr bee t le hn;; R N:1. l ureSer"e rankrank ofof GI CZ S IS2, iDlhca~ 
is critically imperiled Th e CNDDR ha >1. only ) 0 

Morrison's blister beetle has a NatureServe G1G2 S1S2, indicating itit 
the global and state 1errel105 The CNDDB has only 1018 critit:ll lly imperiled atat bothboth till:! glohAl and State lcvcl Im 

records ollthis occuring in California.106record s of this speciesspecies occurnJl~ III Cnlifornia.100> 

.\-l arrison's hl i~t~ r beetlebeetle waf> documo'!utcd onon the Proj%"t tri te (hl1;,ng t he 20112011Morrison's blister was documented the Project site during the 
~Ul"Vcy Cf:Olt .j()7 This C(lnstltut.cs anan extJ:emely signi:~lcant di~CQ"el·)'I~ t h,lt waswas notsurvey eflort.lo? This constitutes extremely significant discoverylo8 that not 
di sclosed oror analyzed in t hOl VErS.disclosed analyzed in the DEIS. 

~'~I{"rlt . ~ . i9. 
102 1d., Appendix~ K.K. 
r01 BRTR, p. 49. 
"., 1<1 , App.,-,-,d,
1.:1 e aSMtl CO.u>.m,ml;.o, p.p. 16.16.103 Cashen Comments, 
r04 cashen comments, p. quoting organization for Bat conservation. Bat House FAQ'0' C'....h&n Com menU. p_ 16,16, quot\ng Or~aruUltiotl £or .R.~t Con~Cl"\i~ru.n 2012.2012. !:Slit H......... FjI,Q 

lonlweI. A,·..ilablfl at: hu-p:.'iw><w.bal<:on*,,,,,,, liOll..org/drup.a1.Ih..(-homeffaq.[online]. Available at: http://www.batconservation.org/drupaVbat-house/faq. 
' ... C,,~h,," Comments, p_ 17105 Cashen Comnents, p. 17. 
106 Id.~" 
•., RR'rR, Appcndi Supplemental Wildlife Survey Report,~ F-. S ee aLro 21)11 Fall Plant.: andand Supplemental Wildlif~ Swv~' Report,r0? BRTR, llppenilix F. See olso 2011 FaII Plants 
Appendh B.Appendix Il. 
to.. CnMen C<Jl1l.l1l.entl; p . I.T.ro8 Cashen Comments, p. 17. 
2553-02ocv~~~J'O:W'" 
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an adequate description I 
environment, analysis impacts and identification mitigation Morrison's 

Hence, DEIS fails to affected.c dHenc.c, thethe DEIS flill~ t o provideprovide nn adequate de6l:rip lion ofof thethe alTe'~
enVil',lnlllent. tmalysis ofof lmp,tt ts !ind i(tentificatioD ofof Ill) l;igrnir)Jl forfor MorrMon'~ 

blistor haC'I.!C' .blister beetle. 

8. The DEIS Fo.ik tQ Adequate lv D6§<;riW thr Area Ailed@. lhl' D~fl . 
Rpsv BoaBoaRosy 

According to the DEIS, the Project site does not contain the preferredAU!Ording to the uJ<;rs, the PT(lJ",ct aile "fie f! not contain t he I) referred 
substrate for the desert rosy boa, and thus unlikely toto OIXur onsi te .species is unlikely occur onsite.",uhF;trn tc ro r l he de:;ert I"flsy bOll, a nd thus thethe species i;;; 
This conclusion conflicts with scientific literature, information providedThill conclusion confl icts t\.;th scientific lilereturc, information pro\'l\led inin thethe 
NECONECO Ph1n, and the DEI S discu~ iol1 ofof habitat associated .wh the r'lllccies 109Plan, and the DEIS' discussion habitat associated with the species'loe 

Hence, DEIS fails to provide adequate description affectedHence, thethe DEIS fail.. to"> plYlvidc anan adequ~t.e descriptlQn ofof thethe affeC fed 
environm.ent, impacts and identification~ atinn ofof mitigationIllitlgution forfor do!lC1l't rosyrosyenvironment. analysisanalysis ofof impacts and i dC'ntil'i desert 
boa.IXJ[\. 

q9. Tho nETS fails t.Q Adc;,g ltately Descl'ilw-.ihc ArM Affe ~t !;\ d fr)l' 
Fel'ruginrlU~ Hawk.Ferruginous Hawk 

The DElS condude~ l,h llL thethe fcrru (: inow> hawk lli notnot e xpected toto oc<;;ur onon theThe DEIS concludes that ferruginous hawk is expected occur the 
Project site. The ferruginous hawk is a USFWS Bird of Conservation Concern andI'roJtK..1. sjte. T he ferr uginoul! Mwk Ula trSFWS Bird of Con>1oCl'vntlrm Concern a nd aa 
CDl"G Watch ListList gpcciw:;.IIQ Thcf;Q dcsignations a pply toto birds onon the ir winteringwinteringCDFG Watch species.11o These designations apply birds their 
grouuds, (Cr ruginous hawkshawks do notnot breed m California.Illgrounds; ferruginous do breed in California.lll 

TheThe DEISDEIS indicntci\ ferrugmous hawk~ were not ob"ef\"~d durini; Proje<.-tindicates ferruginous hawks were not obsewed during Project 
ij urveys. conduct surveys during theHowever, t he Applicant's C(,nAllltrml, di d notnot conduct 51l1"Veyfr during t hesurveys. However, the Applicant's consultant did 
mrmth~ that fel'J'uginnus hawk~ oceul' in CalHorniau2 Fernlginoue h>lWks havehavemonths t.hat ferruginous hawks occur in California.l12 Ferruginous hawks 
been documented at adjacent BSPP site several occasions, and thebeen document~d at thethe adjacent nspp aite onon ~cvel'al occasiunB, lind asas the DEISDEIS 
Il.<:k \lOW Iedg:cll, t he ProjectProject sitesite (:rm lni n~ Aui.t:l.b Ie winter)nr; h:l.hj tnt forfor the ap t\Ci,,~_ J '_Jacknowledges, the contains suitable winbering habitat the species'113 

There is :no evidence the DEIS' conclusion that the species is "notTh~re is no evidence toto supportsupport th~ DEIS' oondusion that th p. ~pecie 8 ie "IWt 
expected occur" Project site.114 'TTon t hethe contnirr.contrary, evidevidence showscnoc ahows ththatat thetheexpect.cd toto QC<;;ur" onon thethe Projsc~ 5,1>6. 114 

ferruginous hawk occur on Proiect site.ferrur;incU3 hawk willwill occur 011 thethe Project sit.. . 

roe Id.'.'d. 
r\o Id.....0 Id
ttt Id.'" Id. 
trz Id... ··ld. 
·OIld.Qtpp 17· 1Htn 74. atpp. 17-18. 
rr4 Id. at p. 18.'''Id. ~tp, 18, 
~, ~ ~.~WeY2553-020cv 
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10.The DEIS Fails to Adequately Describe the Area Affected BurrolO.The nETS. Fqils tq Adcgull tely LJescribr t he AnJfi AfTect.ed forfor 13urro 
Deer= 

The' rll ~ states "[t]here is marginal habitat for the burro deer the SolarBRTRBRTR statHs "[(,lhere it; Inflq:;inlll JHl.b it.'lt f0 1' th .. hU1TO deOl' onon t he SclH1" 
Plant Site, and suitable habitat within the larger washes that cross LinearPl Ii (I t Sit'i, and Au.it.'l ble h abitat withi n t he lal'o;c r wa 8h~..il tlHlt l~l' <"lI'OR thethe l.inelll' 
Corrido r <north of 1_1O)."nl Evid.e nM shuws oth"rwise. k~Vldence ~how~ thll t burroCorridor (north ofI'10)''115 Evidence shows otherwise. Evidence shows that burro 
deerdeer are a lmost tota lly dependent onon lnir.Mphyll woodland ,,; (d(!AAtt wa~h(!!< withare almost totally dependent microphyll woodlands (desert washes with 
( rees, u...;uaJ ly iro nwood and palo I'exdtl), which areare pre;;en t t h rO\lghQut Dlueh ofof thetrees, usrlally ironwood and palo verde), which present throughout much the 
Project site.116 The DEIS must be revised to include an adequate description forPt()j~t aite.ll6 T he DElS m\U! ~ bfl tlwiRHd to include a n adequtlte d P.lICl·ip Liim fo{ thethe 
areaarea afftlclcd £Or burro door . Without a n Ilccurnte baselinf! deSC'Tljftiol'l, t hH Project'l!affected for burro deer. Without an accurate baseline description, the Project's 
impacts toto b ur ro deer can not bebe tldequalely ;)J;jjl!ssed or mil j gnt<'!d .impacts burro deer cannot adequately assessed or mitigated. 

11. Thf! n ETS Fails toto AdOOI.!Attlh De~Tibc t he At'f:A AffectedAffected fur.11.The DEIS Fails Adequatelv Describe the Area for 
Burrowing OwlBurrowing Owl 

The DEIS provide inconsistent regarding the baselineThe DEIS andand BRTRBRTR pr<)vide im:Oll~i stcm informationinformation ",::gilrdino; ,he htlSeline 
conditions(:<lnditions furfor burrowingburrowing owl.rlwl. The states surveys identified 11 activeThn DEISDEIS i; W(-eS thatthat surveys idtmtiiind l.1 a<.:tiye 
burrows and owl pairs on the site.117 The BRTR reports that leastburrow.. and threethree ()wl pili!'!; rlll tho ProjectProject site. l17 Thll HRTR l'e)!lwts thllt atat Illallt 
1818 activef1eti.v~ burrowsburrows werewere detecteddetected onon the l' rojecl site. HS a significantthe Project site.118 ThisThis isis 1I ~j£,nifleant 
ddifferencr:i f(ercm~ must rectified a revised DEIR.thatthat Tllust bebe recti6ed inin II revl3ed UEIR. 

F'rrrf.her if anoears that the 18 active burrows identified in the BRTRFurther, it app"ars thnt eveneven the HI t1d.i ~·e burrows identi fied in t he BRT-R 
uildcreSt' mates thethe n umber o( actwe lm lTUws on the l'roject. s ite . Ctoshon e3'"la iw;underestiLmates number of active burrows on the Project site. Cashen explains 
that,that, inin accordance wiLh CDrG teconllnelldntioIlil, {our inOcpl'!ndcnt surveys areare 

1l9 
accordance with CDFG recommendations, four independent surveys 

oeffi~sal'Y toto provide reliable inrOnllAtiOIl on the presencepresence ofhut l.'()win", ()WIS.necessary provide reliable information on the of burrowing owls.rle 

According the DEIS, three protocol-level burrowing owl surveys wereI'(~(:o f ding toto the nElS, onlyonly three pmtocol·lew J hurrowing owJsurveYA W CJ'C 

CIlnducted .1:l() the Applicant had performed suffrcient number surveys,EHm ifif the Applka.JJt had pcrf()rm"d aa sufficient numbcl' ofof surveys.conducterl.l20 Even 
in Cashe:n's opinion, the surveys conducted inadequate.l2lill Ca~he::l' s opini()n, thc ~U1'V"' Y~ (:onducted werewere inadequate.'a, 

Th.e California Burrowing OwI Consortium Guidelines requires all burrows toThe C!llifonua BUl'l'Clwing Owl COll'loOl'tium Guidelines req nil'flAall bUrrow5to 
ucbe AUl'VeyeJsurvej'ed fourfour timestimll~ aandn(l thatthat tho l'roje<.'t uuffer D:(C~ bebe ~u\surveyed.122veycd, ! 22 Cashenthe Project buffer area ' Ca~hen 

115 BRTR,RTR, II.p. 4848._-" ~
I ill Caahcn ('~rrn m~!US. p _2 L.116 Cashen Comments, p. 21. 
l17 oms, p.p. 4A-311. 

l III18 BRBRTR,l'lt F'i,Ure>'lligures 1111 andand _Appendix J.
 
11? DEIS, 4.4_38. 

».pp.<'>di>; ,I 
n. Ca,h~n Commem8, p,p, H . 
,'"120 DDEIS,il lS, p.p. iU3.4-t2.12_ 
rrg Cashen Comments, 14. 

·
121 Cashen Comments, p. 14.'" Cl>e!l/I" Comment•. p . 14. 
•Il [<I., PI'. .l 4·1.~_r22 Id.,pp.14-15.
:!6S.l ()o.l(),j,.2553-020cv 
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and found that the surveys did not meet 
these requirements.l2s 
reviewedtcviowen. thethe surveysurvey datadata inin thethe BRTRBRTR "nd found thil t t he ~uniCyS did nol· Inllct 
th..~ e ro;<Juirements.' ~·l 

Adequate Aurvey~ few buxrowin@'owll; mustbe conducted ill. ecc::urdance with 
the California Burrowing Consortium~ Guidelines Project approval. 

Adequate surveys for burrowing owls must be conducted in accordance with 
Lhfl Cali/i:,rni" BUl'>"owin~ OwlOwl Con ()rtium Guidelines priorprior toto Proj f!Ct IIpjlr<lval. 
Only t hen can anan aocurate a!\ aly~ i~ arthe Projoct'~ impacts onon hurrowin l: owl~ \;(lOnly then can accurate analysis of the Project's impacts burrowing owls be 
Ilerfol'mo;·:I.performed. 

12.The n~as Fails toto Aslequaltl ly DeflCribe t he .o\Tl!a Affeqecl for Gila12.The DEIS Fails Adequatelv Describe the Area Affected for Gila 
WQQd~,Woodpecker 

'r he GilaGila woodpecker isis hsted flS O::' ndan ge:red un dtff the CllhWt mllThe woodpecker listed as endangered under the California 
E:nd'ln(::'flrcd Spe<:ie~ Ad . Tho:. n1"M has concluded that thi~ WOodj)bt: kbl isis notnotEndange:red Species Act. The BLM has concluded that this woodpecker 
expected on the Project site because outside of the GiIa woodpeckerell:j)ected on t he Projen ~i(·e bet:a u8e itit isis oUlside or tfw Gila wooopctbr 
l'an!;9, itit do~~ notnot contRin ~uiw.bl~ llJostln g habltat und the neare~t. reconl ofof 

species is 9.4 miles east the Project site.1241~1 Cashen reviewedwed theLhll 
range, does contain suitable nesting habitat and the nearest record 
thethe apeciC)s i~ 9..1 mile~ ea~t ofof the Project sit~ . C>l.shen nwi~
lit.<l r ' ~ the Applicant and found that doesLure andand dOctlmenLatiOlJ p~'ov i tled byby the Applicant <lnd found that doc/!literature documentation provided 
nj',t, ~Ul)p()rt thethe conclm,ion lh>lt thc GilA. woodpeckerwoodpecker doc~ notnot ocr.ur fln tllflnot support conclusion that the GiIa does occur on the 

' ' . ,,.,.PI'Oj e<':t t!l !.eProject site.125 

TheThe in rormation ,-,;,v,,"ai.s thatthat Gila woodpeckers wer.. '"OCCntlyinformation reveals GiIa woodpeckers were recently 
documenbed at BSPP during construction monitoring surveys.126documented >l Lthethe adjacentadjacent nspp durlll~ ooRi;truction moni loring !UrI'''YS.I26 
According to Cashen, the presence of these birds during the breeding seasonAt'Wrding 1;0 Cashen , t he p rcfIC1l.CC f,f thel:lC binta du ring the hMeding I:lCII.!:IOn 
sf.to)IstronglyJ; ly ::IuggP.i'!ti!suggests theyth ey werewc~ nesting on, or in proximity to, BSPPnebl ing 011 , 01' m closeclose proxinnty (0, thethe S SI'I' 
site.12? The DEIS completely fails to disclose this information.I:'lle. rt'l '[ he rJETS complel.P.Jy f!li l~ to ruso.: lose th is ;n t"ormaUO Il . 

The mfmmation ali!o ~ho l\'s that Gilll w()()dpcekc,.~ huve becnTh.e information also shows that Gila woodpeckers have been 
clocum.. n ted inin Palo VCl'rle··lrcnl\·ood woodlandswoodlands atat ether sites wciIt of Lhedocumented Palo Verde-Ironwood other sites west ofthe 
Colorado River.128 Based on recent scientific literature, Cashen concludes~ColMn<io Rivp,1'12~ Baeed en Teellnt ~cielllific literature, Cashen C()nclude
thatthat OGiIail woodpeckers are known occur mature xeric riparian~ woodpeckers a r c known toto oc,rur inin lliRture xenc riparla), 
woodlanils, just like those. that occur in the area.lzs~woodl !l nd~, just like I h o~" (hat OIXur ill the ProjectProject ~.real

12s Id.In /d. 

It124. DDEIS,p.r ~. TableT'able 3.4-3.:1..... 3. 

tzr Cashen Comments, p. 18.
Itl ea.hen Comment><, p . 18. 
,v /d.126 Id,. 
r27 Id.". Iii. 
r28 Id.'""ld,. 
\2e Id.C/IQ It!.. 
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,l"ln ltlly, thethe informat ion ~how DEIS does not accurately~ that thethe DEJS docs flot a ccurotd y 

report nestingnc tinghabitathahitat for Gilafor Gila wooclwoodpeckers.pcckcl'8 , Cashen notes several 
Finally, information shows that 

r'epOlt ~ Cll~hcn notes thatthat severnl 
~tudi !l~ alld ~urveys hlwe (\oCllmr.,nwd GilaGila w,)odpcr,kr. r3 b,.ccdjng inin d,.ystudies an.d surveys have documented woodpeckers breeding dry 
d",Wl·t wash woodland~ ~uch as those trtat occur inin thethe Pmject Ilrea 130 Tndesert wash woodlands such as those that occur Project area.130 In 
met, according-Io thethe Cnlj rorn ia Natur al Diver~i t), DatabllSC. 9 of the 3434fact, according to California Natural Diversity Database, I ofthe 
(2fi%) Uncunll'\nted occun -etu:Cf; ofof Gila wllodpecktl rs withI n Cali lDr nia a re 
aRSOCIM present on 
(26%) documented occurrences GiIa woodpeckers within California are 

ten wjth vegetatlOn comm unitiei! siJo ilar toto thosethose preile nl on thethe 
Projec t ~ it e ,Ul 
associatedl with vegetation communities similar 
Project site.le1 

Th t! DEISDEIS h ils toto !lccurate iy dfw :ribc baijeline condition~ fo r thethe Gila 
woodpecker. Without\\' ithout an adequatean >ldllquate description,(ic ~<:rjp t i OI\, therethere is simplyis way to analyze 

Ther fails accurately describe baseline conditions for GiIa 
wOildpeck"I' ~~mp1y nono way lD flTUl lyze 
t he P roj!:lct's itlipacl.i! toto t h Is !'>pecies. Thus. thethe DElli m ust bebe .T'Cvised.the Project's impacts this species. Thus, DEIS must revised' 

13, Thc.J}EIS faile Ly AdOOUHUtly De reribe th!! AreA Affccted rOt13. 
.Q.ouch·s Sp!ldll fw t ToadToadCouch's Spadefoot 

T1H~ DRIS rloes notnot Hdequllte iy d (!SCi'lbe the a ffocted area for Couch'~ 
spadefoot tol:l.d , aa fiLM s<:ns it ;t·c s peciee, bt:!ca US!! the AppliCfln t. fai.led toto provide 

The DEIS does adequately describe the affected area for Couch's 

spad.efoot toad, BLM sensitive species, because the Applicant failed provide 

sufficient information on couch's spadefoot toads enable BLM to determinefluJlicicnt m for mll tion on Couch's spadcfoot wadis toto enAble fiLM 10 determintl 
significant impacts under NEPA. 'NITheP. DDEISEIS ~states that the Applicant',s surveys forBignirwHnt impacts under N gl';\ . kttes that the Applk ant's survey!'. fOr 
C-ouch'6 s P9 d",fllot toa rl~ "v.' Cl'C condue Led rJlltsi,de thethe p rope r identi{ie (l timlCouch's spadefoot toads "were cond'ucted outsid'e proper identification 
season for this species, which is after summer 12i11s."132 The admits thatImason fa.; thi~ spr.cies, whi.ch i~ after summer rains."m ThE! DEISDEIS adnlit.s that 
"[ijl Is diffw lIlt toto assess Lhe patentir!1 fo r rilrer:t andand. IndIrec t i,mpacts toto"filt is dit,fficult assess the potential for direct ind'irect impacts 
COlkh's flJj(Jde{ool wads withou t specielN.peci{ic sllnlC.l' ,.eaults for thisthis 
l>{Jt!cif!1J ~_ Hl:I.the r tha" Applicant provide the necessary information 
Ciuch's $pad,efoot toads without species-specific suruey results for 

33 I'Ilqu i rc thethe Ap plic.1 It t toto Pravidc thtl neccRsary InfJ.lrtna t ionspecies."Isl Rather than require 
prior Project approval, "mitigation was developed to determine the potentiaprior toto P roject approval, "mItigation was do\"clOJ lcd 1-0 tlet.ernllnc the potemiMl 
pr"r"t.u of Couch's spadefoot toads in and near Project facilities. ""134 BLM'spresen~'6 o)f Couch's SIJ;l dcfoot to!l ds in and )lOnT Proje,ct fllcilities. ..": ~. BL,M.'8 
appl'oapproach~ch isis !:i.all11 Wl'llwrong.n~ . The presence or absence 'couch's spadefoot toad must beThe pre~ellce 01' ahllene;, ofof CoU(:h ~ 8p ndcfoot toad m,\st he 
dHCrmil\O\(l , throu.gh adequate surveys. p l"io/' t <) l'n l)ect appr ovlI.1. Withoutdeierminr:d, through adequate surveys, prior to Project approval' Without 
establishi.ng the baseline conditions for Couch s spadefoot toad before the Project ise,;t~"lblish;!lg t he b",eclinc oouditilln..~ for C-oueh' !'> spadefoot troA.d before the Proj<!'Ct i.6 

" " [d., ~ t p, 1I).130 l'd. at p. 19. 
13r Id." ' [d . 

1:•• nE lS, p. 3,>\-11 (rm pha.i!i8 "Med).132 DEIS, p" 3.4-11 (emphasis added). 
1>3 l d. alp. ~ , ..\ . t Sr33 Id. 4.4-L3.

^tp.:"' l d. a t p 4, 4-;:1.r34 Id. atp. 4-4-24. 
~,"l.o;~ ·tIZ<)c.v2553-020c'r' 
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the:re is simply to determine effect the Project will have onbuilt,built, t hc)'e i~ simply nono wayway ,0 determine whatwhat effect the Project wil l huve on thethe 
species and, consequently, way comply with NEPA.135~i:!ll ede~ and, consequently, nono wa.y toto cr'mply with KEPA.'

This is exactly happened at the Genesis Energy Project. FocusedThi s is exactly whatwhat happened Ul t.he Genesis SolarSolar Eneq~y Projecl. F'ocubed 
~ur\'ey~ [,ll" ('..c UCh'8 spadc fo()t WetAnot. conducted pnor L<l p rojel.,l apptovll1. SUn'eys 
and reporting were deferred until after approval. TheThe reportreport Lhat lllilil evemually 
surveys firr Couch's spadefoot were not conducted prior to project approval. Surveys 
and repr,)"ting WCl"~ de[efl"fld until li fter approval. that was eventually 
prepared the applicant stated that no potential breeding habitat exists theprepared byby the a pphcant !;U1tcd thnr no pOtential breedrng lutbitut exist!; onon t he 

i 9 s ite and,and, therefore, nono impact!; on thethe s[Jecies ",cre expecl.ed. Thenen~ impacts onGenesis site therefore, species were expected. The 
a pplicant's lISi:;edSme nt WlI" wrong. During consl rucLiou nf t he proJect., (wo C-ouch'g 
spadefootf'lpndefom ttoadsoads werewere found.136found.1ilG Here,Iic l'C . thethAApplicantApplicant. shshouldould bebe requi red toto provide 
applicant's assessment was wrong. During construction of the project, two Couch's 

required provide 
focused s'urvey data public review priorprior toto Project 1l 1!JIroV~1.fu r- used s urvey dat.a forfor public rev ie ..... Project approval. 

Althou gh thethe DEIS ,li temptd to aJl aly~e t he Impacts aurl fox mu lflte n"l1tig3t ionAll;hough DEIS attempts to analyze the impacts and formulate mitigation 
me~'SU1·U fo r COIH,h' ~ "1Jad\&)Qt lOlld, this !ln alY~I~ may bearbear little reaembJt.mcc toto 
the analysis and mitigation that wiII required significantnt impactsim pac ts toto 
measuresi for Couch's spadefoot toad, this analysis may little resemblance 
t he amlly~j s and mitigat ion that. will bebe fl:! quired afterafter sl gniru~~
 

Couch'sC()\., ch ' spadefoot toads actually identifiedd throughlhrou gh an adequate>In survey effort'
~ ~ p ll dc root toads areare act l\ull.y jdAnlifi~ adcqu~te sl\rvl:ly "fforl. . 
Ii~ nCo:!, t he DEIS f!tits toto p \"\w~dl:l un adequate descnp lilln of th e a ffec\:ed 
environm.ent, analysis and identification mitigation for Couch's spadefootl toad.toad 
Hence, t}Le DEIS fails provide an adequate description ofthe affected 
enVitOmIl.enl, <In ltlYS16 a n d; (l\:lllti Ii (~llIjon ofof mit; gat.ion fOl· Couch'~ sp !td l:lt~""
OnOl:l thethe Applicant ~ubmj l ~ th<l resulr.R of the Ilurveys and a ll parties hlw c unOnce Applicant submits the results ofthe surveys and all parties have an 
0P J.'0rl unity toto rCHew thi.>; a nalys i", t.he nElS mustmust bebe reviMd a mi recllcuLa(ed furopportunity review this analysis, the DEIS revised and recirculated for 
p\lhLk re'new and. co mment.public rerriew and comment. 

In sum, without adequate pre-Project site surveys, DEIS does andIn !:Ium. without adcquatll l, re·Proj~t !:Ilie survC)o"ll, thethe D EIS doe~ notnot a nd 
cannot contaj.n accurate or reliable analyses of Project's significant impacts toc~ nnOt C<lllam accura te Or reli"Lle Il. ntl ly ,;.ej!. of thethe Projcct'~ >; igni ficant impacu: to 
blUiogical l"CfIOun:e;;. Surveys m ust bebe collducicd and survey resu lts consloleredbiological. resources. Surveys must conducted and survey results considered 
pr ior ~) the approval of t h" P J."Oject SO thatthat the public and d,,..~islOll·makere will haveprior to t.he approval ofthe Project so the public and decision-makers will have 
!In l,ccur at" the resources that will impacted. OnIy a{terpiclmc ofof tho biologicalbiological rl:lww.-ces that will bebe impacted. On ly fl ftc,· 
these surveys are complete and the results includedincluded inin thethe n ElS,DEIS, cuncan thethe nr<:IS 
an accurzrte picture 
t h<la<l sw.- yeys are comple ta lind lh~ r<lsu\b DEIS 
~adequately describe the affected environment, and analyze and identifi' mitigationdequatcly descnbe t he affact <ld enVir<lnIllCn i, and analy·~e and identify l1li tig~t:ion 
!'l\e~~\lrell for flpecia l· stal.u ~ plan t:" andand wildlife.measureri for special-status plants wildlife. 

ll. TheThe OEIS Fpil s to Adeqllately Oesc.r ihe t h e Are n ,\ rrected forforB, DEIS Fails to Adequately D,escribe the Area Affected 
Cultural R esolu ·cesCultural Resources 

Tb.c! Dl<:IS' descript ion of bllseiltle condi tions for cult w:a l rt'toO Uf(,.ElA IS gI"Oi:!~lyTh.e DEIS' description ofbaseline conditions for cultural resources is grossly 
inRtieqllate . }o'or starte r ,;" Iho PElS errolleowily defines ~~ul tu rsl l resoun", ~ Asinadequa.te. For starters, the DEIS erroneously defines "cultural resource." As 

'iIO Hal! M(o(>" n..:; F;"}uJ,,nuns' jl,fa>ke''''11 A.... i. to. Ou-!",,,,i, %7 1'".2d 31 :s 10. "tint! Lal'Jamnl~ ~.r35 Hdlf Moon Bay Fishermans' Marheting Ass'n u. Carlucci, 857 F.2d at 510, citing LaFlornme u 

FERC. 842 F.2d 1071.n::RC. 842 Y.1d atat 10"71. 
,1M136 CuhQ.QCashen ('A)mm~n"'Comments,, Vp. ~38.8 . 
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hi.s comments, BLM's definitionexplained. expert archaeologist Thomas King ...\1 ~ defmitionexplained byby ~xpert arChrHl()~ogi s t Thomll.~ Killg inin h lS commcnt.1, HI " 
of"cultuH111'csoul'ec" iil cxU'amcly n~J:l'Ow . cmph~~izing only ~peci:fi.c , sm~ll sil.csof "cultural resoutce" is extremely narrowr emphasizing only specific, small sites 
nnd i~olf1f£~ onon oror inin the groundground thot Ilrc l'tlco!!Jlized, identified. ~nd valutld byby 
archaeologistsa"ch,)ccicgists throughthrough archaeologicalnrchacclcg1 cl'! l surveys.~ur\'eys , BLN{'s definition "cultural 
and isolates the that are recognized, identified, and valued 

BL/I.,'·~ defi,nition ofof "cull,ur~1 
TeIJOUr~ phenomena~" excludes "larger,"larger, mcrc inclusiveinclusive phenomena likelike land!;('Jl pCB,resource" excludes more landscapes, 
vJ.t:! wshcd 9.. .and'district.';."'lJ7 In dO\llg 90, too DEIS "d LStoru. and dCVll luc! evenevenviewsheds... and 'districts."'132 In doing so, the.DEIS "distorts and devalues 
t he phy~ica(, land -h nked 'culluTul rcao Uf'C()lI' Urnt Bl.M recognizca" 11 11 11the physical, land-linked 'cultural resources'that BL,M recognizes" and 
~dil'.Cl'iminalcs H.J;a iru;t 1.he mt"rc flts ofof It'ibes a nd or±er minorit ies", "133"discriminates against the interests tribes and other - tto"111"...."r38 

to ignoreBLM's narrow "definition"defin ition ofof'c'culturaluMUl's l resources're~ul"eei allows nore ananBL\fs Ilarrow a l1ow$ itit to i~
unknoY/a hly la r ge ran ge of iluch N SOIIl'ree that, do notnot h3l 'pc,\ to.ti l Within ilBunknowably large range of such resources that do happen to fit within its 
defimtion."13!l describe the following culturall"or example, the DElS &lils toto describe the follo..... ing cult\ua l 
resources:: the beliefs and valuest he bdiefs ilnd v~lue oflocal residents and visitors (particularly as they 
definitiorr."l3e For example, the DEIS fails 
I'foM'Ul-r.c~ ~ oflm:ru rCl'li<ie nts a nd vis itor$ (particltlar ly M they 

rbhe land, air and water), the cultural values ascribed by local residents torelaterelate toto ,the l~.nd, air and w<lter), the cultural valueG ascribed by local filsidents to 

the desert environment in general, desert environment as expressed art and~he ,ICMJ"t cnvi"OnlllCT1t in gIlneul, thethe (lcscrt envirunment n~ ilxpressed inin !:lrt awl 
literature, value desert viewsheds and natural the spiritualliterature" thethe Y!:llue ofof de~ert viewdhed~ and nat1.lIal quiet,quiet, th e spiritual 
associations tribes and others locations and expansiven8ivea s3Ocia. tion~ thatthat I,ribes and Ilthnr~ maymay have withwith specificspecific l')C.nti()n~ and ~)(phave ~

viewsheds and landscapes, the roles played by animal and plant species tribalview9heds and land;;.cajWS, the I'<)lee playfod by l<.rumal and pla nt ~pocie B inin uiLal 
and other cultural beliefsbeliefs and tnlci itloDs, I,he roles played hy minerals andand mineraland other: cultural and traditions, the roles played by minerals mineral 
deposits in the cultural lives of tribes others.laodo!poslts ill the cultura l lit'c8 of 1.rII'€Aandand ot.hc rs .i~ 

TheThe ORIS' descrip tion of ~hc basl'li inc for cultura l NlSOUI'CCS i~ Ill.eo InadequateDEIS' description ofthe baseline for cultural resources is also inadequate 
because it states that "under federal and state histol:ic preservation law, culturalbccause It i'lt:ltAs LhaL·under fed eral a nd stllte historic p reservation law. cultural 
resources generally must be least years old have sufficient historicalresource" generally mu st- he atat leaft 5050 yeun> old toto h ave suffici1:mt historical 
importance t o merit cmuudcra tion of eli b'l.bili ty fOJ futing in (he NRHP or inin theimportance to merit consideration of eligibility for listing in the NRHP or the 
Califoxn i ~ Rpgistcr ofof Hiiltorir, Plt1.t'eS,"'41 NotNot only is t hIS ~'tatement inoonecl, but itit 
alsoliKl wrongwrorrglyly limit",limits ththe DEIS'c DELS' conaconsiderationidcr(l\ioll ofof cculturalultural resourcenlSOUrcE! itn!impacts.) -'l ct~ , TheThe 

, Historic Places.',141 only is this statement incorrect, butcalifornia Register 
~
r\atiolll:ll HistoricHistoric Preservation ActAct ("NHPA") (1lUder whichwhich the Nntiomli R"giMer or 

l?laces ("NRHP") maintained) deals with historic resources, 11.a 
National Preservation ('NHPA') (under the National Register of 
HistoricHistoric Places t'NRHP") isis maintu),ned) d"ais onlyonly ).vith histm:ic re>;Ollrt:e~ , 

narrow cllass resources comprising ofreal property.la2 ByBynllTrOW r:. n3~ ofof culturalcultural rC!;()Urr)l8 wrupriAing parcelsparcels of real propel'ty.I<2 
aapplyingpp lyin the NHPA historic property chatacte'rization to NEPA analysis,anflly ~j ~ ,~ the r-,"HPA historic pl'opl!ri ,), (~haraetenzal.ion to itsits Nl!~PA thethe 
"BLM leaLds the think that historic properties are the only kinds of"BL:\i 1cfi" ~ tue readerreader toto t hink t h nc his l,C,ric properties a{'l! the only kinds of 
'cultural re!lOu rr:cs' I.ha t exist" andand ~thtl OBIS gives ,,0 lIttenn on toto II ny typc of'cultural resources' that exist" "the DEIS gives no attention any type oi 

""'.w K.m: CommC'llw , p . 3.3.13? See King Comments, p. 
r38 Id.~ 1<1. 
rls ld.,p.4.'''" 'd_,P ,I 
1" ld.• »,11r4o 1d., p. 3. 
.., T>RIS, p.p. 3':;'1.141 DEIS, 3.5- 1. 
,.,1 Kitl~ C(,mmcn,"" l' 4_142 King Comments, p. 4. 
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r,ultura l r",sourc.e thatthat is not aa known or possibl~ histor ic projlerty ,~l4~
cultural resource is not known or possible historic p1operty."143 "Cultural"CuJlYTUJ 

!t~:peet.8 ot"th r. r.nvirOlllllllnt tha~ (.)'e not 'huiJ ding~ , Bites, stl' ut.turr.s, objecu, and 
districts'riistl'ictti' are!ire simplys imply notnot recognizedt'c<'ognizl)c\ inin thethl) DEIS,DElS. andand imp!J.d~ on ~ llch cultural 
aspects ollthe environment that are not'buildings, sites, structures, objects, and 

impacts on such cultural 
resources, if they exist, are ignored."l44rewurce~, H thcy flxil;t, are ignomd."l.w 

The NHPA say that places less than 50 years o1d are'l'h s NTTPA doesdoes notnot gay t hat ]IIac",s ltoss Lhan ,; 0 year~ old at!:! notnot eligibleeligible forfor 
thet he NRPI{.::<IRPlL The NHPA ~that properties that have achieved significance theT be NHPA statesstates th (t t 1 '~I,er~ie" tha t hitvc a chieved i glti(jcancc inin thtl 
lruIt 5050 YCI:l{R arc ordinarily notnot elJ.gible limos t hey ha ,,-e ~exccptiona l"Iast years are ordinarily eligible unless Lhey have "exceptionalJ' 
ij~nlfi r.ancc . u:; Rat her thanthan consider whe t her n lessless than 50 yen r old prolletl.y bsignificarLce.las Rather consider whether a than 50 year old property is 
elCcelltionally significant , find l.b.e refore e ligible for ilie KRHP, thfl Dt:lS ultWlis.3es 
these resources as As aa reF ul!., thethe DEDEISIS completelycompletely igignoresnores anya ny youngeryounger 
exceptionally significant, and therefore eligible for the NRHP, the DEIS dismisses 
these. resource" a s tootoo young.young. A~ result, 

property with exceptional significance adversely affected the Project.
propflrty with tlxceptional Slgnific8.lwe thatthat maymay bebe adverncly arrcctfld byby [he Project" 

In short,~hort , thethe DEIS111':18 portraysportrtly~ annn extremelyext rem ely narrow viewnarf(lW "iew of(If "c"culturalulturllll'e»resources."(lurc\lS"In 
focuses only on subset of historic properties~ ---- archaeological sites~it ~ij l'cc()gni:wdrecognizedItIt rO<'. tlSC~ only on aa ~ubs~ l of historic propc ltie an'hnc()logir.>ll 

!lnd valued byby al"r.hacohlgi st~ nnd idemified thr()ugh archaeologictll ~l.ln'(1ys, "Thcl'e 
isi~ nonl) evid.encev id enctl orof attentiona tttlntion evenCVfln toto historichistOl'ic ppropertiesroptlrtics thatt.hat mightmigbt beb important for 
and valued archaeologists and identified through archaeological surveys. "There 

~ ~ im110tt.al\t rot' 
n()il·arch:J e ()logir.~ l ""aoons, toto non 'll.rchaeologis ts " I..,non-archaeological reasons, non-archaeologists."146 

TilE DEISDEIS MUST DISCLOSR, ANAL"i.'ZE, ANDAND MJTJGAT1:i AU.\T.VI. TTM MUST DISCLOSE, ANALYZE, MITIGATE ALL 
PROJECT i MPACTSPITOJECT IMPACTS 

TheThe enviroumental CO'lslIqullnr.es of t:I propoocd action m\lS~ bl:! describtKI inenvironmental consequences ofa proposed action must be described in 
the DEIS. NEPA regulations require that this of EIS describe any direct,thl:! DElS. Nl!;l'A regulat ions. ff!q UiM t hlll thi.'! sectionsection of anan EIS dtl"cnbtl filly direct, 
iudlrecLI'Illd ClUu ul!lb\'e !ldven;e II11Vir(lnruont a l effects which cannotcannot bebe >'l\'oidfldindirect aLnd cumulative adverse environmental effects which avoided 
ijhould tile proposal he lm)licmAlltlld; th.. re ll\ti(l n~hip be tw een OIhort·term uscs ofshould th.e proposal be implemented; the relationship between short-term uses of 

enhancement term 
productivity; and irreversible or irretrievable commitments of resources which 
man's en'irironment and maintenance long-termro tln'~ envir onment and thethe muintec.ance andand enha ncemelJt ofof long·
productivity; and anyany Jrrev \lr~ib le 01' i rrol:ritlYuble commitments orregourc:t>~ whirh 
woulwouldd bebe invo [vc,linvolved IIIin t h"the "proposalrn"OMlsshouldhould itit bebe lm"IBmenl;cd. 1' 7 1'h" DEloS ml.l~t r;lsoimple:mented.14? The DEIS must also 

describe possible conflicts between proposed action and the objectives of(le8r,!.'ib p. pOil<! ible cnnflic\.s b~twcc" thethe proposed a rtion ami the objedlvc~ (,f 
Fedel'a.I, ~ti"n >ll, S ulf!, und IOCo1.1 land use pb ns , policie~ and controls ror t he areatr'ederal, .regional, State, and local land use plans, policies and controls for the area 
oonccrne,I.'·1Rconcernerl.la8 

'''ld.atp. 5,v3 Jd. atp.5. 
"'Id. ~ t p. ilo.r44 IcI. atp.5. 
145 c.F.It. s 60.4.". 3636 C.F.N. § 60.-1. 
·*Iunl( Commen;x. p , 6,1ac King Comments, p. 6. 
.., 4() c:r.n. § 1:'>02.16 .14? 40 c.F.Il. s 1502.16. 
148 Jd. 
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The DEIS doesdoes notnot r.onllidcr allall ()f th~ Pl"Oject's 81gnifl~tml aud (orcllCcablcThe DEIS consider of the Project's significant and foreseeable 

environmental impacts quaLity, biological resources, cultural resources, waterenvi romn~nmllmpactS toto airair Quality, Iliological reS OUl'CCR, cultural rcsourcc~, watcr 
re~Oul'ceil, and impactsimpacts fromfrom ha<:a):dous mlltcrials, alllong olher~. 1'he ELM's failurefailureresources, and hazardous materials, among others. The BLM's 
toto taketake aa h>ud looklook atat the Project's impacl.il violate~ thfl basicbasic rflquircrncnt~ ofof 
NEPA.NEPA BLM must revise its impacts analysis issue substantially revised 

llrard the Project's inpacts violates t.he requirements 
TheThe ELM mURt rt\viS<'l it!! irupact~ alllllystA andand i88u~ aa ~ub~tIl.nLial1l'" ~viscd 

or supplc,ncnt.aJ /I F:TS rot pltblic I"eVlew lind comment.or supplelnental DEIS for public review and comment. 

The DEIS Fails Adequatelyy OiDisclose,sclos e. AnalAnalyze,y~e, andand l\litigateA.A. T he OEIS Fails toto Ad equate L Mitigate 
Impacts QualityImpll t:ts toto AirAir Quality 

Air quality expert Petra Pless reviewed DEIS technical reportsAh qlHllity expert Dr.Dr. Pp.trn l'lct>:l te1<iewed thethe DEiS andand t.e(:hnir.fl l [tlport ll 
re lated t o ail"IJualit y, In beT attached rommp.nts, PJcss concluded thl\t the DU Srelated to air quality. In her attached comments, Pless concluded that the DEIS 
s ij:il1i!ktlnlly underestimated e",j8Sion~ from Project construction, f'lliled toto indentifysignificantly underestimated emissions from Project construction, failed indentifii 
significant impacts nitrogen oxide and particulate matter emissions, andsiliniflcnnt impacti; fromfrom l1iti'og"1!11 oxide Ilnd parliculrLte matt.cl' nm issions, nnd failedfailed 
Lo adequ~tely miti:;atc th~ Prnj"ct' ij impactsimpacts to airair quality.quality.to adequa.tely mitigate the Project s to 

1. Air Pollutants Duri4e ProiectTheThe VETS l'ndcl.·...jItim!lte~ EmissionsEmissions ofof ,\ir Pnll utflJlt s During Project1. DEIS Underestimates 
CklDst!,uctionConstruction 

Project r.onst ruction ~'ould I<:!1l1ut inin s ignifican Limpacts 10 airair qUAlity fromProject construction would result significant impacts to quality from 
on- and oiff-site emissions of fugitive dust particulate matter air pollutantsnn' a mi oa·site cmiss ioni! of fugitive dun pl:lrticulate JIUIt\.t>r andand ai l' poUULunts 
OOntll.lned inin combURtioo e.xhnust ofof COustruction equlpmen l, hll ul truck~ andcontained. combustion exhaust construction equipment, haul trucks and 
construct ion worker oommui.f'..l' veh icl~s. TheThe DETS presents cstimates for dailyconstruct:ion worker commuter vehicles. DEIS presents estimates for daily 
maximum emissions in pounds per day ('lbs/day'') and maximum annual emissronsiIlaXlDlUDI cmissilms in pounds per day ("lhfllday") lind maxim ulll a nnual eloissions 

four-year construction period tons year ('tons/year") ' 
t+o pt. t,u..forfor thethe ((YIlr-year construct ion period inin t."m~ perper year ('lonslrl)flr~).I49 Dr . P ll'8s 

reviewed the technical report supporting these estimates and found that thereviewed tl1fl technical repOrt ~upvorting t hese ~atimates an d found thllt ( h~ 

estimates are based "on number of unrealistic assumptions and substantiallyestimllte ;; are hasl)d ;'00 aa number orIInretllistic assumptions and areare 8ull~t.'1 11tially 
'\l1dflrCstimated." J~uunderestimated."l5o 

Sp.'r.ific.·111y, thethe D~[S p'l\at ly ltnderMtimate3 th", da ily hour~ ofof OOlll>(ruction.Spr:cifically, DEIS greatly underestimates the daily hours construction. 
The Db:rS ~I;atp.-" emUlsion" (rom oon~trud:.i.Qn equipment willwill OCCllr for rOUt (<J tl lght 
hours per day.rsr H11o*"rrer,owe\'e r, eJ~elsewhere~'hc the DEIS it states that construction 
The DEIti states emissions from construction equipment occur for four to eight 
hourA per day. l~l '"e inin Ihe DEIS it " taWs tha t oollstru r.Lion 
!i ctivi~je8 would ocCu~ ro~ 12 toto 2424 h()~ Ilel' day. wi Clelid y, thfl ORIS' estilllal.t!:,t ofofactivities would occur for L2 hours per day.152 Clearly, the DEIS' estimates 

r4e DEIS, TabIe 4.2-2, Table 4.2-3,p.4.2-lO.' .. OF:IS.1's t-1c 4.2-2, p.p. 4.2-94.2-9 andand "nhl" 4.2·3, V. >1.2-10. 
H) PlaN c...m:men ...~. p.p. 2.2,tso Pless Comments, 
r5L Id.'" rd. 
" ' DEIS, p, 2·53.152 DEIS, p, 2-53. 
:lII.ll ~~,2553-020cv 
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maximumm~.xirn um daily emissions based assumed constructiondui~y emi&l ion~ hu~~d onon thethe aAsumcd operationoperation ofof constrllction 
equipmerLt hours per substantially underestimated.ls3equipmen t forfor fourfour toto eighteight ho,\r~ per dayday isis S\lb~wn~iaUy undereAtimflted,:!) 

Th~ DEIS il l~o i;ub~tantinlly undorcgtim~tcs off-Aite v~hicl e mjlcg traveled.traveled.The DEIS also substantially underestimates off-site vehicle miles 
The DEIfi estimates emissions off-site entrained fugitive road dust from trucksThe nElS estImates enn~s;on9 ofof (Jff-eite Cnl.raiJw d fJ.gltlW road dust hOlll HUcks 

and construction worker commuter vehicles based on round'trip distance.1nd conetruct ion wOI·ke r commuter vehicles baRcd on aa dailydaily round-t tip d iRt.ance ofof 
20 mijes, ''''' To ostimaro oombu~!.iOfl cmissioM from off·site vehicle traffic, the DKIS20 mi1es.154 To estimate combustion emissions from off-site vehicle traffic, the DEIS 
assumes ,Jaily round-trip distances miles per day for construction workertl 9SUlllC.;s dllily round-trip d i,:;ta areil ofof 5050 miles per day (o r C:OlU'ltruetion worlrer 
comcommute:rmul..=!.r vehicles andvchiclcil a nd 25 miles trucks.15s These distances are much too~fi milef'l perper dayday forfor t rucks.1M Those di;;r.anCf!A Ilre much 1.00 
sbOl"~. Ai PlcSll expla infl. lhc ProjeeLsitr. ii:! locatr.d inin aa Sl'llrlreiy mhlluitedslhort. As Pless explains, the Project site is located sparsely inhabited 
environ lDcnt - 1313 mile;;; nort hwest ofof the City ofof Blythe (popu hltion JeSll than 21,000e:nvironm.ent - miles northwest the City Blythe (population less than 21,000 
in 2010), 32 miles east Desert Center (population 204 and 6 miles north1lI 20 10). ::c2 mileS'. easl ofof lfflser t Ce nter (po"ul:ltion 2{)4 inin 2010),2010), a nfl fI miles nmih 
of lnte r~ta l.t:l 10. In reality, WOI'k~!'8 would likelylikely c ommul~, fromfrom 100 Dl iles awayo.f Interstate 10. In realitv, workers would commute 100 miles away 
from more as Palm Springs, Palm Desert, Cathedral{mm mO)'c populatedpopulated areas,areas, suchsuch t!.s Indio,Indio, l'alm Syring's, l:'alm Desel"~, Car.hedral 
City, A.J1d Coaehclhl (and th erdote th~ pl"Oper roundt:rip n Uilluer is 200 miles, notnot 30 
miles).rsemi l~s)Y~ Similarly,Simllarly, delivery trucks woulddehvery t)'u,:k come l 
City, and Coachella (and therefore the proper roundtrip number is 200 miles, 50 

considerably farther~ wmud likelylikely eomo fromfrom con~iderab y fal"thol' 
than 12.5 therefore DEIS' daily roundtrip distance of milesawayaway r-han 12.5 miles,miles, andand therefo:rt! thethe Dl:!:lS' duily roundtnp distance of 2525 mil,,~ 

~ ~ig:lli.fiC3.ntly underestimated,' 17isi significrantly underestimated.l5T 

As stands, the DEIS underestimates emissions of air pollutants duringA.'I itit sta nds. lhe DElS \Inde!"el!tiroa tes em rnsiuru; or :l ir pollu t a nts d uring 
project construction. DEIS must be revised to include reaiistic assumptionsprojCCt ccrustructiou. TheThe DEIS DI U.et , be rcvi~ to iJiclu de I"ClI.i illC;'e a<Ii:HlmpUOn5 ofof 
conlltrul:tion hours and com mute lU6Lance forfor construct ion worker COilllDULerconstruction hours and commute distance construction wotker commuter 
"ehideS an d truc.k.M_vehicles and trucks. 

2.2. The 121:18 fails to Jdl!D[J.fy an d :'tIjt.gate Signi licflnt IUlpacta to :\ir 
NOx and Particulate Matter Construction EmissionsQuality fromfrom NO; Bud Pfll·1.iculatc flIatter Comiru d jon J<:miSlliflllSQualitv 

AsAs aa result ofof thethe unr ealistic ass umytions discu",~etl abov!l, t he DEIS 
substanti.allyi underestimates off-site entrained combustion emissions 

result unrealistic assumptions discussed above, the DEIS 
S 1.\b~1.ullt ally undcrc~tlmat.c~ o ff-~ itR. c n ~l"ai.llc d roadroad dustdust andand comUllsti.on emi~sion~ 
from oonati.'u.;ti.on worker comm\.\ter \"ehid~s and trueks, ;!' Consequently, t he nRISfirom cons;truction worker commuter vehicles and trucks.l58 Consequently, the DEIS 
{!:lIla 1.0 identify and miti8"ate significanl impf!1;t$ fromfrom eml~~lons of nitrc,gcn (oxid" s 
(('NOx)NO~") andaLnd paparticulatertICulate mmatter.>ll,t.. r. 
fails to id.entifi' and mitigate significant impacts emissions of nitrogen oxides 

' 

153 Pless Comments, p.'''' 1'1~i8 C<.tJr.menL>. p. 3.3. 
154 DEIS, Appendix H, p. H-3._3.,:K DI!:IS. " ppc nd is Tl. p . H 
I ... S« AI!:COM Report,Report, Atta~hm~nt I·e,155 See AECOM Attachment 1-C. 
l~ PIe.. Cummenh. p.p. a .156 Pless Comments, 3. 
,., M "t p. a.\57 Id. atp.3. 
168 Id. at pp. ~3-4..,J.' lrl M PI'. 4
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Specifically, DEIS estimates maximum daily constructionruCtion emissionsemiss;onF> ofotSpf'cifi.:ally, thethe DE IS eAtimai.cs maximum dilily oon~ l 
be 135 lbs/day (2 lbs/d.ay 13? lbs/day threshold significance forNOxNOx toto be l Si) Ih.o lday (2 Ibsldij,y shyshy ofofthethe lS7 1h~Irl.)j.y thres hold ofof signific>lnr.e fo r 

NOx AmiSlrion~ (m m constru c:T,ion activiti c~ c~bJ hli~hed by thethe Mojave Desert AirAir 

Quality M.anagement District ('MDAQMD?).15eo.q During the month maximum 
NOx emissions from construction activities established by Mojave Desert 
Quahi:y Mima~ement Di~tl'ict ("lI,m,\Q:MDH )), ' Du rin g the Illcmth ofof maximum 
emission>; (1I1on~h 6,) oif-<! ite ".. Ilides aCWl1nt,for 3-1 .9 Ills/day of NO", emV;s.iollS. 
According toto Dr.Dr. P ip..';"" eve n II. modest inc..ea t'of! in the roundlnp mileage would 
emissions (month 6,) off-site vehicles account for 34.9 lbs/day of Nox emissions. 

According Pless, even a modest increase in the roundtrip mileage would 
in.creaseiJl< Telli'C estimatese~tiwlltes ofof ,,'Ox enti~sion~ nver MDAQ..\f])'" significa nce IJlJ:flshold. LOO Dr.Dr.NOx emissions over MDAQMD's significance thresho1d.l60 

roundtrip distances just
PJlessPieS!; providespro"ldes thethe followingfollowing example:example : anan increll~ inin rou nrltr ip distanr.e ~increase byby j ust 1010 
percent would increase NOx emissions by roughly 3.ti lb/day,pBrcent wOI1I rl. increas~ :;..rOx cmi~ ~ putsi (m s by roughly 3.5 lbldny, whichwhich puL~ 

constructi.on emissions over the threshold.161 Pless notes, it likely thatC()n81,)'u(~i.o 1l e misBllln~ ove1' t he t.hreshold.ISI AsAs Ple5i! n(lLes, it. isis likely that 
roundtriproundlrip distancesdistanccs wouldwould bebfl moremOl~ thant han four timesfoUl' times (or(o percent) those assumed~ 400400 p~J~:cn t) th<J1;c as~umcd 
by t he DEIS)i2 Accord;n!:,I}', impacLs onon lIi r quality fromfrom ;>lOx Cmoo;on8 would bo 
fmbstal'ltially great.er.'G~ 
by the DElIS.16z Accordingly, impacts air quality Nox emissions would be 

substantially greatet.163 

Thr:re a similar story for particulate matter emissions. The DEISTh,),'C isis 1I s imilar ~tary for partieulatc m!lUer ellli~Sl(lll~. Thp OBIS 
estimlJ.tc ~ thnt Projcet eanst.ruCtioll would )'A8ult inin Ii maximum of J :,G Ib~ld sy ofofestimates that Project construction would result a maximum of 136 lbs/day 
p.1llL3sionF c,f p z..no (p!l.J't iculatc mattermatter ~mstller t han oror equalemissions of PM10 (particulate smaller than ~qual toto 110(l micrometers),micromete rS), 

including 110 tbs/day fugitive dust from on-site sources, 19 lbs/day of entrainedincluding 110 Ibs/day ofof ru~;ti"e dUllt (rom On'inte sources. 19 IbsJday of entra ined 
road dusl vehicle travel off-site paved roads 7lbs/day from off-roadroad dust fromfrom vehicle tnl.l'e l onon of(·sjtA paved roads andand 7 Ibalday from off-road 
confltrm.:don equipment tw d construction workP-r comm uter VehIcles and U\lcks' 
exhaust emissions.~ rui~ ~iollS . Thi sThis edtiestimate,wllte , wwhichhich !'assumesSIlurnes impimplementationlementation orof 
construct:i.on equipment and construction worker commutel vehicles and trucks' 
p:xhaust, 
fourteen Applicant-proposed measures for control e fugitive dU8t withwith anon-site fugitive dust anfoul' l,ccn Applicant-proposed mead ures ray u(llltrol ofof 0l1-8iL
estimateil 68% control efficiency, exceeds the significance threshold for PM10est.imated 08% con tl'ol cfiiciem:y, cxrccd~ th<l Ai f(nificalJef! t.hL'es hold fu r P t..,{ 10 

established by the MDAQMD of 82 lbs/day by 54 lbs/day ot 660/0.164 Accordingly, thee<;t:-lb li~ned hy t be MOAQr.'I O or.'l2 lbgJday hy ii4 H.I6iday 01' li6%.l<l" Accordingly, the 
Dfo:IS condudes tllsl. m)ti~':H.fld PM 10 eml<lsiO l1s during ('.o n,otruction would resuh UlDrEIS concludes that mitigated PM10 emissions during construction would result in 

air quality andaubsta;nlia l res idual P roj",c\.-,:;pcci l1c and cum ula tive impl\C'CfI onon 1111" quality llndsrnbstantial residual Project-specific and cumulative impacts 
could )'uuIt ill anan exeeedtHlce ofof lbp. Calif().-nin 24·hour mnhiel1t Hir qus lity Mandaro 

for PM10.165I r,~ HuHowever,wever, PlPlessese poipointsnts oui.out tn>lt,that, ~similar to NOx emissions, theseijc 
could result in exceedance the California 2/']11out ambient air quality standard 
rOYPl\I1.U . imilar co KOx emissions, th~

estimatesi are too low and, consequently, PM10 emissions would exceed MDAQMD's ~cRtima LcS al'e too low and, cons'" lJ.uen tl y, P~ll 0 Ami~~io:n s w(luld cxccc rl. MDAQJl.ID'

dailv emissions threshold by far greater amount than identified in the DEIS.166dally emis~ion~ threshold hy aa fa r r:m at...· amount th ;!. n i(ielltifLod ill t he DElS.lllOl 

," DIns, TableTable 4 2<1, p . ·J.2·10,15e DEIS, 4.2-3, p. 4.2-10. 
100 l'lc.. c.:.wmenu.,;P . • . 
I "r6LJd.Id. at p. 4,4
·16202 1ll.Id. ^lp-
163 Id. 

t6o Pless Comments, p. 4. 

,~ hi. 
184 Id."'[ll. 

,.. TI KI!;. pp. '1 .2·11 ~nd ·w. 
166PlePless.. C"'.()mComments,m~n ...., p_p. t .4. 

165 DEIS, pp. 4.2-11 and -20. 
I .. ·
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3. TheThe DEIS'DEIS' hQPOsedProposed r.Iitigntion forfor Pnrie(..tMitieation ConstructionConstruction EmEmissionsiwions IsIs8. 	 Project 
Additional. inInadequateInadequate andand AdditiouaL FeasibleFeasible MitigationMitigation ShouldShould BeBe IncludedIncluded jn 

aa Revi~ed Tl.F:JSRevised DEIS 

TheThe DRTS p,·oposcs mitigationmitigation thai requirBs thethe i\pplicant i,o developdevelop andandDEIS proposes that requires Applicant to 
implemeni. aa planplan thatthat demonstratesdemonstrates thatthat off· road constructionconstruction equipmentequipment (more(moreimplemerrt 	 off-road 
thnn 60 t.oro-epower) willwill achieveachieve aa Projcct-wide flBBi;-averagB 15 percentpercent Pr.UOthan 50 hLorsepower) 	 Project-wide fleet-average 45 PM10 
reduction andand 2020 percentpercent )lOx reductionreduction comparedcompared tD thethe mQst recentrecent fleetfleet avenlgc 
asas determineddetermined byby the Californiai.he CalifQrnia AirAi,· ResourccsResources Board.Board. According to Dr. 
reduction. NOx 	 to most average 

A.ccording tQ Dl·. Pless,Pless, "this"this 
proposedproposed mit.igation isis inade'lual.f' becausc emiss;onH wou.ld continuecontinue toto exceedexceedmitigation inadequate because emissions would 
:'I1DAQ1ID threshold;; ofof significancesignificance indicatingindicating thatthat California'sCalifornia's _>\..-\QS maymay bebeMDAQM.D thresholds 	 AAQS 
exceeded"Ir,7 PlessPless recQmmends thatthat additiQnal and/Qr mQre stringent,stringent, feasiblefeasibleexceeded.'16? 	 recommends additional and/or more 
mitigationmitigation mBa~1ll·e8 forfor cQntrol ofof fugitivefugitive dustdust andand combustioncombustion exha list emlbSiQnsmeasures control 	 exhaust emissrons 
duringduring constructionconstruction lw incl tided inin aa ,.e vi!'.Bel D t;TS. 1('sbe included revised DEIS.168 

Fo:.· starter,~, P1BM recommendsrecommends Lhe IJT:eSBnCB ofof anan airair qllfll,ty constructionconstructionFor starters, Pless 	 the presence quality 
mitigationmitigation manager.l~~ Thi,s WQuid en~ure thethe efficacyefficacy ofof thethe proposedproposed measures.: 7Dmanager.lGe This would ensure 	 measures.l7o 
The dlltieH Qf anan alr qUfllity con~tructiQn mitigationmitigation managermanager couldcould includeincludeT'he dutiers of air 	quality construction 

deveiCtping transpertatlOn plansplans fe)r trucktruck rOl.\u,s andand qlle1.\ing-; cont.inuou~lyde,reloping transportation for routes queuing; continuously 
monitQring thethe siln~tion atat t.he 51te (<'.Jr, vehi.clo ~peeds, e,g., byby in~bllingmonitoring situation the site (e.9., vehicle speeds, e.9., installing 
radarradar enforeemBnt; inspoctlon ofof windwind sheltcring; rB~ I"time portableportableenforcement; inspection sheltering; real-time 
·mnnitoring ofof pnrt.i'~1.\latB matter;matter; Qbseryation ofof dusL plumeplume opaClty);monitoring particulate observation dust opacity); 
....eq1.l;ring additionaladditional Dr lllore HLringent mitigationmitigation whBn necessarynecessary (e.g.,recluiring or more stringent when (e.g., 
su"pBnding all grading earthmCtving, Qr Bx,~avati.on acti,,,ities whenwhen wmdssuspending aIl grading, earthmoving, or excavation activities winds 
exr:eed 20 	 hour; requiring pre-watering of work; preexc:BB!120 milesmiles perper hQur; requinng prB·wat.ering andand phasingphasing Qfwork; p1'B
applicationapplication ofwawr toto proposedproposed Cllts, etc.);etc.); creatingcreating constructlOll ~llrveys andandof water cuts, 	 construction surveys 
mllnitoring plfllls toto contl"Gi dust,dust, vibnltions, wOl·k honrs andand nQi~e: andandmonitoring plans control vibrations, work hours noise; 
implementingimplementing aa cemprehensive c.Dmmllnications strategystrategy includJnRcomprehensive communications including 
est;ablishment 	 construction hotline address complaintsesrahlishment ofof aa conStl"UdlOll mitigationmitigation hotline andand addre'is CDmplaints inin 
aa hmel}' manne.r,171timely manns1.171 

Dr.Dr. Pies:o alsQ suggc~l.~ thatthat additiQnal ~nd!or mOre stl"ingBnt mitigationmitigation meaSUl'BSPless also suggests additional and./or more stringent measures 
fO!' cQnst.ruction ndivitie~ (;Qllid bebe modeled,modeled, forfor example,example, ~fWr l,ho!'.B requil:ed fQrfor constr:uction activities could 	 after those required for 

WI hi ~l p. 5,167 Id. atp. 5. 
168 Id.J.., ]d, 

L6e Id.,"" ld 
L't0 Id.m· [J., 
Llr Id.'''lei 

."W.j·020..,v2553-020.! 

28

http:Bx,~avati.on


Augu~t 23, 20 12August 23,20L2 
Par;c 29Page 29 

th.e Genesis AA wY)' of th~ meaeunj~ is attached (.0 Dr.Dr.th<" Oen~siil SolarSolar EnergyEno;l'gy Pl'oject.Projecl.trzm copy of the measures is attached to 

Pl.ess' com.ments.l'k!.lilll' oommenb:l. 

n. TheThe DEIS Fails toto Disclose, All/llp.e. andand MitigateMitigate ImpaCts toB. DEIS Fails Disclose, Analyze, Impacts to 
Biolul;lcul Resuun~esBiological Resources 

The JH:{S fiul9 w adcqu'lt~ly IInaiyre und mitigate thethe ProjcN.'s ~mlllld" totoTher DEIS fails to adequahely analyze and mitigate Project's impacts 
llum t!TO~ gpecies. TheThe DIo: IS I11 Uilt bebe reVlSl!d :!.ocordingly,numerous species. DEIS must revised accordingly. 

l. I mP'lc.ts Iron! Metfloruiogir.nl Towerii1. Impacts frogr Meteorolosical Towers 

OJl~ oror mo!'f! I.ermanent meteorological ~tatiorli1 would be installed atat thllOne more permanent meteorological stations would be installed the 
PrOject Altc to Ll1I.ck weathc,' put reriY.,n AocordlJJg toto t he DBlS, ~Fjgure 2·9 depi<"tsProject si.l;e to track weather patterns.l73 According the DEIS, "Figure 2-9 depicts 
a tYPical meteoroluwcal ilt.a liol.l:l1~ .Figure ;l.!l showsshows aa ool'l'CI' I'oith sever:!.l 
supporting guy wires. collisions(',olli~i.on ~ withwith toWf:til, support wires IIllo.ll ightcfl lJ\uldings 
a typical rneteorological station.'1?4 Figure 2-9 tower with several 
~uppul'ting guy ",·ires . towers, support wires and lighted buildings 
arce a frequent source of mortality for birds and bats.1?5 The DEIS fails to disclose,arc I:l fre quent ~')Ul'CEl of mortnlily for bird~ and b,,(.s l7! The DEIS Iail~ t o disclose. 
analyze, or provid<:! m iligation fm' thethe mlliAioJ\ l:ulj1Oar,i thatthat meteorological towersanalyze, or provide mitigation for collisio n hazayd meteorological towers 
a nd guy y;ires posepose toto birds a nd hats.and guy vrires birds and bats. 

2. Imp!!ct~ fromfrom Night Li~Nillg2. Impacts Nieht Liehtine 

Th,~ DEISDEIS ;lld irAt.ef' t.hat cXI,criot" f<Ccurit.y lightmt; wonlrl bebe mlltaU... d totoThe indicates that exterior security lighting would installed 
p:rovide fc,r as visual survei-llance.1?6 ThisI.ml, jde Cor safesafe a'XlCS!laccess toto I'ProjectroJ6Ct Cnciliriel!facilities 8.asij wellwell a.!! vlinlal Aun'eillauct! .17G Thiil 
iightiog appears addition lighting that would be provided at the O&Mligh ting nppcars toto bebe inin addition toto thethe lighung that would he provid<:!d a t t he 0&\1 
b uilding, Unit Unit substations, site entrance, switchyard'1??IJUildinl;:, Unit 11 andand Unit 22 SUbS(!l.ti.on R, ;rite enb:ance , andand switchyar d.1TI 

Wf:ht poU l.Il.ion i~ con~i (1cl'ed 1\ AC l ioU A tht"~at l<J ",oologienl l~Jmn\uniti~dLiplht pollution is considered a serious threat to ecological communities 
hecanse it hashas thl:! potential tu niter phy.;;iology, behllYior, andand popuJat.iOIl ecology ofof 
v.wildlife.rs,ld hfE!,l\1l For example, pollution may adverse on an 
because irb the potential to alter physiology, behavior, population ecology 

J<'or clI:ample, lightlight pollut.ioll may havehave anan advt!~se effecteffect on liD 

o.rganism's ability acquire prey avoid predators.l?e In addition, night lightingor~alli&m's abilil:Y toto n.rql\ire pley oror avoid IJllldatu1"3 J~~ In >l dd itioll , ni!;ht h gb l.in J; 
had I·ho p~tonl.i 'll toto diHupt thethe hreeding nnrl ne~l.ing beh»vior oI S0n~i.tive bmlhas the potential disrupt breeding and nesting behavior of sensitive bird 

-,n Id. III p. 6.172 Id. alp- 6
1?3 DEIS, p.2-14.
'"'30J::.[S, P '}- I.\. 
r74 Id.'" ld. 
'" CuheLl CO\~.lIloutll , pp . 3-·1 .1?5 Cashen Comments, pp. 3-4. 
'''nY-IS , p. 2-17.2-17.176 DEIS, p. 
,.,..,. Ld.r77 Id,. 
,,. Ca..h;,n Commcuu., p, 4.u8 Cashen Comments, p. 4.
 
rls Id.
,,,. f<l. 
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speciesspecies (e.g_, burrowingburrowing owl)owl) ifplaced inin dose proXllllity toto n~st 'lites. 11\0close proximity Kight 
tighting also is substantial threat birds. 484 birds 

(e.g., if placed nest sites.180 Night 
lighting Hlso lh aa subswnhallhrea, toto migratingmigrating bird~. InIn 2011,2011, atat leastleast 184 birde 
compnsed or 2929 dlfferent speCles dieddied duedue LO nightnight lir;hting atat tllfJ LauI'el ,Mountaincomprised of different species to lighting the Laurel Mountain 
Suhst,1.tion inin WestWest Virginia181Substation Virginia.tsr 

The nETS aekllowledge~ th~ adveI'~e cffocts ,hUL nightnight lightinglighting cancan havehave ononTh,e DEIS acknowledges the adverse effects that 
wildlife 1tO ItIt abo discussesdiscusses mitigationmitigation measuresmeasures thatthat willwill bebe implemenLed totowi1dlife.182 also implemented 
reducereduce theme effecll;.'~'l InIn Cashen'sCashen's oJlUlion, eveneven withwith thethe propo&ed mitij:;atlonthose effects.r83 opinion, proposed mitigation 
measureii, nij:;ht lighLing willwill btill havehave adverseadverse effeck~ onon wlldlire_'~< TheThe extentextent ofofmeasures, night lighting still effects wi1dlife.184 
thethe adverseadverse effect" cannotcannot bebe evaluatedevaluated becausebecause thethe VElS doesdoes notnot provideprovideeffects DEIS 
informationinformation onon thethe abundanceabundance ofof light", atat thethe Projec'; stle, Lhe luminousluminous emitl.ancplights Project site, the emittance 
(i.e.,(i.e., lnl.ellsity) ofof thethe bulhs, thethe heightheight ofof lightlight fixturee oror I.he loc,atirm oflighL~ ininintensity) bulbs, fixtures the location of lights 
relatIon toto sen~itive biologir,al re&JU1'ce~ (e_g., habiml knownknown l:O bebe ocr.upied byby thetherelation sensitive biological resources (e.g., habitat to occupied 
Mojuve r,'inge·t,)cd lizardlizard andand burrowingburrowing OWI)I% TheThe DEISDEIS mustmust he revisedrevised totoMojave fringe-toed owl).185 be 
indude t his missingmissing informationinformation andand mustmust containcontain anan adequateadequate analysisanalysis oftheinclude this of the 
Pl'oi~ct's impacts onon wildlifewildlife fromfrom nightnight hghting_Project's iLmpacts lighting. 

3.. Impactll fromfrom DustDust SupvreS8tmts3. Impacts Suppressants 

TheThe DEISDEIS statesstates thatthat concentrateconcentrate fromfrom thethe l'ev~l'SO o~mo~i~ waterwater treatmentreverse osmosis treatment 
racility couldcould b~ u~ed asas aa dustdust suppressant. un thethe Proj~ct ~ite.l~r; Salt, andand oj,herfacilif be used suppressant on Project site.i86 SaIt, other 
hl"products ofwaLPr tl'~atnwnt (e.g.,(e.g., chfnmcal andand biologicnl agents),agents), cancan bebe toxictoxic toto 

ph'lnt,splants andand animals.animals.1s?la -;- Ifused as from reverse 
bi-products of water treatment chemical biological 

Ifu~ed a~ aa dustdust suppressant,suppressant, concentrateconcentrate ft'om thethe l"pvprsc 
osmosisosmosis 'water tI'eatment facilityfacility alsoalso maymay contaminaLe groundground andand sul'faCf' wM.eI'vrater treatment contaminate surface water 
sllpplipsJs~ TheThe DETS completelycompletely failsfails toto disclose,disclose, analF.e, oror provideprovide mitigatIon forforsupplies.r'8s DEIS analyze, mitigation 
thesethese adYBrse e)wironmental impacts.impacts.adverse environmental 

r8o Id.,"0 ]d. 
r8r Id.'" ld_ 
182 DEIS, 4.4-16.IS' DEm. p.p. 4.4·16. 
183 Id.~'.Id_ 

.S< C,,"hen Comments,Comments, p.p. 4.4.r84 Cashen 
185 Id.-"" Jd. 
".. DETS, p 1·21. 
,"'18? CashenCashen ComComments,men'. pp. 5. 

186 DEIS, p. 2.21. 
0_ 

r88 Id."'" la_ 
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4. ]w.nads frum Fencing4. Impacts from Fencine 

TheTh", ProjectProject site~jte wouldwould bebe completelyC'>:'m),ll ~ surrounded fencing, topped withl e J y ~urr<J\lnd.~ d. byby fandng, toppert with 
three-streLnded·str~ nd ed barbedbarhed wire.18e"""".'iI'J Barbed wire fencing poses~ aa mortalityIUt'r,lt ]ity toto ae!L'litivethree DSll'hed wiW! fencing pooo sensitive 
species thLat occur the Project area, including the burrowing owl, prairie falconspecie... tl::.at o<;cut' inin t hc Project &rea, itldudin r: lhc burrowing. owl, pralt;e fuloon 
and~ sheep.1s0 The USFWS has confirmed strikes of prairie falconsnd bighornbighorn i!lleep.l~ The USI:-'WS htl! (:onf.rm fld fencefence strikes or prairie. fnko ru;. atat 
solarsolar I';.lCUlitli'l.19, I n addition, thethe fcttcing ~creal.e[sJ aa polfintillJ enlr&pwe n( ha=rdfacillities.lel In addition, fencing "create[s] potential entrapment hazatd 
toto wiJd l ife."'$~ The DEIS oomplete ly rai ls toto disclotle, ;.m:llyZA, oror wil igaw impacts totowildlife.'1e2 The DEIS completely fails disclose, analyze, mitigate impacts 
wildli fe from Project fe ncin/:. '1"0 ru idgtltQ impacts from fencin/:, Cttshtlu 
recommends at minimum, the top-most wire should be smooth. InIn addition , 
wildlife from Project fencing. To mitigate impacts from fencing, Cashen 
r"lOOmmeliru. that,that, al- aa mini mum, thc WI)-rnOi:!t wire l'Ihould be emoolh. addition, 
CashenC..shon rr:commends...~c()mmend that the Applicant with BLM and wildlife agencies~ t h at tllC Applicnm workwork wit.h fH ,M and w)ldilfe ngA.llci~. toto 
dcvc1,)p aa "wilrilife. f-r inndly" renCl< design,lP3develop "wildlife-friendly'' fence design.le8 

fl . llnll.ad S toto Gold!!n E tigle ii5. Impacts Golden Eagles 

GoldenGolden eaglos a t'll J)rnt>1 Gt~d byby thethe Migrawry Eird Treltt y Acl, the Eald und 
Eagle Protection Act, Fishi and Game Calin!rnia lawlaw 

eagles are protected Migratory Bird Treaty Act, the Bald and 
GoldenGolden E agle l'roW:lion Ad, andand F section 3511. California~h and Game CodeCode secticlH 35 1I. 
prohibitsprohihit... taket-ti.k Ool ofof golde ngolden !laglei!.eagles. The IThe USFWS:SFWS requiresrequires !la t4ke permit be issued for~ke permit toto be i.ssued fur 
"take" ofbald or golden eagles where the taking is associated with, but the"ifl ke" of btlld or ~lUen etlgles .... hero thll tilking is w;social.cd ",.;th, Lut notnot tile 
purpose o{ activity, cannot be practicably avoided.le4 TaTake includeske IIIclude!p UfpOAA "f. thethe llCt-ivily, andand ClluuOI. h!! pfnt,:tlcubly tl\·oided. '-'U 

causing golden eagle productivity by substantially interfering withc,'l,uging aa decreasedecrease inin golden eagle p l'Oducti \' ilS by ~mbi!tantial ly inte rferi ng With 

normal b:reeding, feeding, or sheltering behavior.lesnormal ltreeding, feoomg , or I!bcJtcnng l,eh;wior I96 

Dur ing b-rne n ing AA Bron, !;Olden eagleseagles havehave home range~ asas smllll tI.l> 480480Du.ring breeding season, golden home ranges small as 
ar.res, with 90 percentpercent oftheofthe activity concent.:rllted inin corecore al'(las all ~ Ill!l.l1 (IS 7474acres, wil;h 95 activity concentrated areas as small as 
acreij , Project would permanently impact 4,903 acres of suitable foraging:g~ TheThe P rojed would permrlnendy iwVad. 4, 905 acres of ~uitable foraging 
habitat the golden eagle.1e? AccordingA(:r.onl ing toto 11 1]SF\VS h iologist, the Applkan l. diddid 
acres.1e6 
habi lnt forfor t he golden ea[!le \~1 a USFWS biologist, the Applicant 

,. D/l:U>, p, 2·16,r8e DEIS, p. 2- 16. 
"I" Ca.hon Cmllmentl<. p. :H.leo Cashen Comments, p. 24. 
1er Attaclurent Ir Enail correspondence between Pagel and Baird, February 2, 2012 and Email,t! AlLnchn'~"t I, ~~moiL OOt',.,.~o..d~,,<l" bd"'·ftn Pagel,,"HI. Maid. Feb...".y 2. 2<1J2 lind I!:m.ail 
(:(I.,...,.pond=noo b<;cw~n Rod.~u~" ,."d Kiocler, rehn",rr 211, 20 tt.correspondence between Rodriguez and Keeler, February 28, 2012. 
re2 Id.," l et. 
,I'a CUhCD ('Almm~nbo, p_ Z4re3 Cashen Comments, p. 24. 
1e4 U.S. Fish and Service, Division of Migratory Bird Management' 2009. Final," t:.S F,.h a nd WildlifeWildlife Sen-.ce, ViViSlOU o( M"",tory nird ManaJremc.n1_ 2009 l"i n&1 
Envjronmental Assessment, Proposal to Permit Take. Under the BaId and Eaglecnw1ronmcntni A""""'~mlml., Prnpo""1 tn Pumil 'hk". ProvidedProvided 'l.:nder t.he :RaId ,.nd GoldenGolden En~le 
I':o:otecLiou ,\ct. Washington:Washington: lJep1. ofinCo!nOl'.Protection.Act. Dept. of Interior. 
1s5 Id.•1<1 M. 
' .. C~,hen ('..w w.en ts. p.p. 27.27. 
""re? DEIS,DEIS, p.p. 4A·~4.4-3.. 
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not collect adequate data regarding golden eagle ofthe Project site.1e8 hrsnot rollect ~de'1 uatp. data rc~ardiug ~oldcn cagle useuse of the Project site,l~ InIn hi~ 
comments, Cashen explains that "[i]n the absence empirical data the locationscommentl, Cashen explains tha t "[i]n the absence ofof empirical data onon the locations 
ofuo!o fOl'aging areas, oneone lnllst ooltclude t hat I,he Pl'oject rould elilX1.i mlte aaof core for:aging areas, must conclude that the Project could eliminate 
aubstant i!!.l amount ofof com habitat (perhaps(perhaps all)all) usedused by atat Jca~1, oneone pail: (, rsubstantial amount core habitat by least pair of 
lJteedin g ~ " g1cil . ", fl!l Cashen conel udes [h il t "[t1he lao;;; a rcore forllging habitat j $breeding eag1es."1se Cashen concludes that "[t]he loss of core foraging habitat rs 

Iikely to lead take, as defined in the Eagle AcN.'200 The DEIS completely fails tolik.:'!y (.c, lelld toto take, ill! defined in thl'l EaKle Aet":W~ The DEIS oompleleiy nuL; to 
analyze provide mitigation the take golden eagles (in violation of Californiannaly;>;() oror provide mit igat ion forfor t he t all:e ofof ,::o ldcn eaglc,; (in violat ion I'1f CaLil'ornia 
law), !lnt.! thethe DRIS fails toto aCknowledge lhltt the Project req lllfe<l!l pe rmit !Ja m thethelaw), and DEIS fails acknowledge that the Project requires a permit from 
USFWS pursuant to Bald and Golden Eagle Protection Act.US l-'\VS InU",lUanl, t.o thethe Ba ld a nd Golden E.... glc Protect ion Act. 

TheThe DEISDEIS aleoalso failsfajl adequately analyze impacts to golden eagles from~ toto ade~Ju!l.(ely an.'l ly".c impllcts lo golden eRgiA3 r...)m 
collision zrnd electrocution. The DEIS states, "[a]lthough there is a potentialoollision Ulld electrocution . T Iu1 DEIS SL"'W$, "[aJlthollgh t here ie tI potentIa l forfor 
mortality due to colLision with the gen-tie distribution lines, the potential is lowu10rtRl il.)' due lo w lli;''lon with thfl gfl n·t ie oror di~rillUbon linel\, t he IJOlentiails low 
due to; t h.. di~t"1ncc fromfrom known neBUl andand nesting habil.at and lh~ hICk ofof knownknowndue to thr: distance known nests nesting habitat and the lack 

concentrations the Project site (Tetra Tech EC, Inc., 2011;."zot Cashenpreyprey (.lnccnt"atioI18 onon the Prnje(:t ~i l, t\ ('h trtl 1'cch E C, Inc" 20 .1.1)." ::01 Cll~hcn 
explainsl rbhat DEIS' conclusions are unsupported.t\l( (l ain~:hnt thethe DETS' cOll.eh,sion~ !:Ire u.n~ u.ppOl1;cd. 

Fint, th~ Project pO<4\~ Il. ,Lln!11t t.o e ,\!(lp. ~ that ar e not Linked toto ~ nost 
('floaters"') and eagles that migrate through Project aarea.202f!,la .w~ Second,& (xlild, tthere!:lere isi8 

First, the Project poses a threat to eagles that are not linked a nest site~it" 
CtlOl\('; I'S) lmd toto engle!! t h at Illi g-Ia \.; through thethe P roje<":l 

evidenLce that that there is a "lack of prey concentrations" the Project site.nono et'l, let.cc tll>lt that there 1>; fI "lack of pre)' conoontrationl!~ onon ~he P roje<:t. sit.c. InIn 
fact,filet" thethe ApplicantApplicant'lls comn!lconsultant didt. not conduct surveys document abundance...ot did nolo oonduct flU r veys toto document thethe IIblllldance 
ofgolde ll !:lIlgle pr ey On thethe P rojcct. i!i tC.}OS t'm aLly, \.he DEIS' projl'oGtld mitigationof golden eagle prey on Project site.203 FinaIIy, the DEIS' proposed mitigatron 
for the Pr:oject's impacts golden eagles is wholly inadequate. The DEIS requiresfoY the P roject's imllilcts toto golden cllgles 13 wholly iuadeqm'l.tA. T he O£IS tcqui rns 
the Applicant implement a Golden Eagle Monitoring and Management PIan if ant he Applicfml. toto implement It Goldell J!:a g1e :\-Ioni torin g an d Mllnagemuot P ian i f an 
occupied is within one mile of the Project boundaries. ItIt th&noccupied nestnest il' detecteddetected within OM mile ofthe P roject boun daned. then 
establish,es triggers for adaptive management. These triggers include, "anycstabli~h~~ t riggCl's rOt ad;J.p ti l'f! mano.gewem. The~c t ri!.(>;ers includl:', "any 
cl'i(l~ncc (,rProjcct·rciat"d di8~uJ.' b ance to nesli"g goldengolden ea gles, including butbut notevidence of Project-related disturbance to nesting eagles, including not 
limited lo. a gi tation behavior (di~plilcerocnt , defense), increasedil.Yoidal1<":A, andand ddcllse), inCre!li>ed 
vigilance behavior nest sites,~i\.1l$ , changeschanges inin furNgin(\foraging andand fe cdins; ne))aviof, fa' ned 
Iimited to: agitation behavior (displacement, avoidance, 
\'i gil!:lm~ b"n.avior atat nebt feeding behavior, or nest 

site abandownent."2l4 IrL his comments, Cashen explains that most these types$ir~ a /mnd.onm.ent."20' In his Cl,lmroent.s, C!\~hen elg'iain3 thnt most' ofof these tYPC8 ofof 
ddisturbarrceistutbnnoo wowould constituteuld constitul"! "u~k"take,"e," whichwhich iBis notnot a 1allowed.lowed underunder Cnliforl1jnlnw ororCalifornia law 

we C... hen Co.wm<>n..., p , 27.re8 Cashen Comments, p. 27. 
Les Id.m/< 
.... ,d..200 Id. 
201 DEIS, p. 4.4-16."'" llt:l5, p "4·] G, 
:I;I:t r",oher> Comm€DW, p . 27,202 Cashen Comments, p. 27. 
2o3 IcJ.~ Jcl, 
204 DEIS, p. 4.4-4I (emphasis added)."'" TlF IS, p, 4.4,-41 (emvha"j" addeC\). 
2~l-02\:'':.2553"020ca 
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without permit the USFWS.205 Moreover, "there is no utility adaptivewithoul aa permit fromfrom , he USFWS.~ Moreover, "there is no utilit y inin adapti vp. 
managemrent an abandons its nest.D206 Consequently,Con5fJquently, thethe mitigationmiT.ig~tjonntal1agA mAnt ifif ,)n eagleeagle 111l>lf"l ol\~ it...l nes l."ZOC 
propuijed inin t.he: nEJS is in>ld'lquatA .proposed the DEIS is inadequate. 

Tn <:omply wil.h :-.JJ<:PA, (he DEIS .tl:lUst bebe revl~ed t,., ade'lliate ly an,\l }'~....To comply with NEPA, the DEIS must revised to adequately analyze, 
diflciou: li nd mi(igatc signifl<:attt advct~c etfect~ w [!oldo n eagl e~.disclose and mitigate significant adverse effects to golden eagles. 

6. 1!1l1)aCt.!:! toto Specla l·S tlltu:! p la gt.>;6. Impacts Special-Status Plants 

Th~ nElS fails toto 3deqU>l.I..P; ly d i!;f.l00c lind analyze impac..1 s to IIJ,C('iaJ,sl.IltusThe DEIS fails adequately disclose and analyze impacts to special-status 
plants. The DEIS states, without any support, "[t]he Project is not anticipatedplrults. The DElS states, without IIny !lupI'ort, "[t ]ho Proj",ct is Ilot anric.i po.tcd toto 

substantiallyublitantilllly affect anya.fi"e<..'t >:Illy populationspo]lul~ tions of special-status plant species cacti, although~ t)f OIJec.illl"Hatus pL·mt Ilpecies oror Cllct.i, flltllOUgh 
number of individuals would be affected by each Alternative (as described aboveaa l1 umbe,. of iJlWVldU(l le would be aITHctcd hy Ilaoh Alternative (a~ described above 

lind sumrnal"l)'.ed m Tl1ble 1 ..'1_3)."W7 To rhA conlral"Y, ns t he DEIS ~cknowledgcs ,and sumrnarized in Table 4.3-31."20t To the contrary, as the DEIS acknowledges, 
that many ofthe plant taxa Project region the their range andthat Dlany of the plan l. taxa inin thethe Proj Hct regioll areare atat the: edgeedge ofof their range: and 
il. i evolutionary significanceit is~ wellwell documentediOC\.\mClltAd thatthai. peripheral populationsPCi"!phHt>11 populatioll~ havehave evoh,tionary ~ i ~ni[jc >lllCC 

andand conserrvationCOOSl'irvatioll value,value, andand tthathai theythey areare atat higherhigher l"ickrisk ofof ex~irpatioo.~" ~ BR~ed ononextirpation'2o8 Based 
this Cashen concludes that the Project would' substantiallyub~tantiaUy affectafli;(;tt his information,information, Cashen conclude~ th at t.he Project IJxmld ~
several special-status plantanl species.2oe~pllCl~.IloJ ~ Further,Further, thet he C:-IDDl::ICNDDB andand I.h*:! CahfonWl..e\""e l"i:ll specw l·st.a t as pL the California 
Consortium of Herbaria database indicate that the Project would have a substantial COll.~orti ttm of Herba r ia <latah:! $*:! ino:! iC1\le t hat th" Project would hall*' (1eubg(.am ial 
ad\""e l'<le efICct on the "tatcwldE! ropuiallon ofof f'e ....cr[ll HJIecia l-sta t us planl speeies.i'o 
ThThee DEIfinF. l fails disclose this significant impact. 
adverse effect on the statewide population several special-status plant species.2l0 

~ ffl ilf' toto d isclose t h.is s.igmlic:mt Jmpaet . 

The DF.I8 also fails toto adcq' ~a t t!ly mitigatemitigate significant impActs toto tlpllClal·The DEIS also fails adequately significant impacts special-
status plants. The DEIS requires the Applicant to provide compensatory mitigationstntue pla ntl'.. The DF.IS rcqu~ \.he A(lp1jcanHo provide CflDlpCn8;:ltory mll.igation 
fOl· thethe I'l"oject's impad.;; toto apccj:)l-~tal. us IJ\(mt svecies. Acoord in~ t.o dIe DRIS.for Pr:oject's impacts special-status plant species. According to the DEIS, 

('...o m[l"ll~a tory mitigation Ahall ~'Onsist ofof acqmsition or h ahitatCompensatory mitigation shall consist acquisition of habitat 
supporting thethe targel species, 01" re:~toratioll;enhanc"me:nt ofofsupporting target species, or restoration/enhancement 
populations target species, and shal1 meet the performancepopulations ofof thethe t.arget ijIJedeS, and Rrmll meel t.he perforroanl.:e 
pstaLndardst.~.ndllrd" fforor mmitigationiti~ ation described below. In event thatd~(;rlb..d below. III thethe e:,·cat that. nono 
opportuuitie~ fur 'lCQU1SlCUlI1 or rcit.orat.iooienhan~Ul.c:nc exist., ~hC;opportunities for acquisition or restoration/enhancement exist, the 

to),J Cti.hc.. Comm""l~. p . )I"l'.205 Cashen Comments, p. 37. 
-206 Id./d. 
lO'I DEIS, p • ..j )I. J6.20? DEIS, p. 4.3-16. 
.., ld. Ilt p . 3.3·2.zoe Id.. atp.3.3-2. 
.»D Chelle ... Comm~nt.<. p . 22zoe Cashen Comments, p. 22. 
2ro Id."ola. 
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Ap plicant can fundfund n ~pocies distribulion studystudy desigl'\Cd toto promOleApplicant can a species distribution designed promote 
the future preservation, protection of the species.211tiu', futur~ prc~el'vation, protection oror recoveryrecovery ofth c spccie8,2tl 

Casherr's opinion, this measure inadequate. distribution study cannot' ~ li.nnot taketakeInIn CI!..'ihe l1'~ ()pmi()ll, thip meilPUTB isis infld..qu!l.te. AA distnbution b(udy 
the habitat acquisition.zrz IfaIf a apeeieb isis "',species 1'1U'e tha t there ar lO! "m)t he placeplace ofof h abitat aequisition ,3lZ so rare that there are "no 
opportun:ities for acquisition or restoration/enhancement," evidence shows that anyOllllOrtun: tie.!l fur acquisition or re3torallonlenha nccment," evi.d.en-:e ah ov.' s that any 
ill ipael'" toto thalspecies would likely hrwl'I !;C,erc consequellOOS /)11 I,he viubitity of th.eimpacts that species would likely have severe consequences on the viability ofthe 
statewide population.2ls For example, if the Project contained last knownflrll,[Cwid"llOpulation.~13 For e xa mple, ir Lhc Project sitesite contained thethe lnst known 
PO..,II!:l lLon ofof aa Slleci.,;:; a nd Project oonf.truct\on de<!troyed that populat ion, aapopulation species and Project construction destroyed that population, 
diSlnbution studystudy would 1'l'Oyjdc nr, value.value.distribution would provide no 

TllC OEIS a\llo requiros the Applicant toto clltaH ish E nvil"oT.lnJont>"llly S(m~itivcThe DEIS also requires the Applicant establish Environmentally Sensitive 
Areas ('ESAs") that consist of 10- to 20-foot around special-status plantAreli.~ ("E SAii'') thaI, consi~t flf 10- r.O 20-i,)(,t buffersbuffers around spedal'i>LIHuS plant. 

~ InIn Ca~hen' ll opinio n, thethe proposedpropo buffers small to reliablyspecie~.2 j ~ed huffcrs areare tootoo ~mli.ll 1.0 re liab lyspecies.214 Cashen's opinion, 
protect tlLe species, and therefore the measure is inadequate.Pl'otP'"t t 'he targettarget dpeCles, and t h.. refore the mc aSUTH ie in.1.dequnte. BasedBased onon anan 
anQ.lysis by t he C{)QservB.tion ,Biology .InA[itu t<:!, Califomul P: 'UH g,)! Cowmi~8ion StaffStaff 
concludeclconcluded thatthat plantplant occurrences()CCUl'''''''C\l~ thatt hHt werewere notnot protectedpro teetetl fromfrom projer.t. ar.tividlls byby B. 
analysis l:y the Conservation Biology Institute, California Energy Commission 

project activities a 

250-foot buffer should not considered "protectsd."zis250-foot. bu ffcr sho uld not bebe « mside l'ed "1'1'"\,tcctc d. "~l~ 

f iually, the DEIS !llk,wiI t he AppliCllnt 1.0 acquire ~unocc:ur ied uul adjacent"Firratly, the DEIS allows the Applicant to acquire "unoccupied but adjacent" 
habitat plant mitigatisl.zre According Cashen, proposed strategyhQbitat asas rarerare plant mibgahon.n~ Acconling toto Cashen, thethe vroposetl ,;tta tcgy hashas 
questionaulc conSC-nla tion "'Ilh,~, nnd [hereforo t he measU\"f! is 1Il1ld6(IUIHe t:7 AsAsquestionable conservation value, and therefore the measure is inadequate.ziT 
etlehen o:< plaiM, most rarerare p l a n~ hll,ve :;;..,tlClric microhabita t reqUirements, whichCashen explains, most plants have specific microhabitat requirements, which 
areare poorly uJldc>:stood. Pl1;lsumubly, USl\.e that ii! ur.clceupled doed notnot I'n'IVide the 
specific microhabitat requirements needed by the target species. TheThe on ly way LO 

poorl;y understood. Presumably, a site that is unoccupied does provide the 
~pecific micn ,h abitat requiremen ls needed by t he t arget speCle6. only way to 
justify the proposed measure show that the species historically occurred, but nojustl t:;· the pl'Opowd measure isis toto ~ll()w tha t. t, he species hi8t ol'i'~'illy DCC"fl'fld, but no 
longerlonger Oc.cUfR duedue ro somesome D\(\1\>l j:iClUent IJIactiee (e.g.,(e.g., grazing), thtlt onceonceoccurs to management practice grazing), that 
elimiu!l.tt,d , wouldwould l'casnn.1.bly he expccLed toto promotepromote returnreturn of the dpecie ~. C~lbheneliminated, reasonably be expected ofthe species. Cashen 
~uglle~ I BLM require the Applicant to demonstrate the value of any"~ thatthat thethe ELM require the Ap plicunt 1.0 demnnlli.rate the vallie (If anysuggests 
"unoccupied but adjacent" habitat that is proposed mitigation. This would"uaor.c\lp ied but udJaeent" habita l, t but i.~ prnposcd forfor mitlllatirm. This would bebe 
t hl'l onl} which BLM could begin support this questionable mitigation'' way byby which thethe BLM could bep;in toto ~upport thi<t 'lull$J.il)nllb]e mitiga t;ion .the only 'vay
In addition. the compensation ratio ~should reflecthould the inherent, uncertain value rnIn addJ.tlOfI , the oompc nsnlWIl r>Hitl reflect the inhcr~nt, ullOOl"cain value in 

til DI::J,s, P 4.3-33.2u DEIS, p. 4.3-33. 
'm Cuh~n Commento, p.p. 30.30.212 Cashen Comments, 
l IS ld. aq). SI .213 Id. atp. 3L. 
... OR IS. p. ..\ 3-28.214 DEIS, p. 4.3-28. 
m Caehen Commtm"to! . p . 31.31. 
""216 DEIS, p. 4.3-34. 

215 Cashen Comments, p. 
DF. I!,;, 1'. .. 3·34 

21? Cashen Comments, p. 31.~" Caehen C<.mm "nt.<, 1' . 3l. 
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replacing occupied habitat with unoccupied habitat (i.e., the compensation ratiorC'Plncinlo; oceupied haui lal wilh \.ll\(X;(:Ul)i~J hahitat (i, e" the coJl\pcn~B.tion m t io 
sho\lld he hilfhcr).11bshould be higher).zts 

7. Impacts Crvptobiotic SoiI Crusts 7. lum!l cks toto Crrotpuiutjc $oil CrJJ..ii.ta 

Cryatobiotic soil crusts areare communitiesco l'llw \Uli tie~ ofof cyanobacte ria, lichellii, andandCr~,,, tobwtic soil !.-"l'Ulj W! cyanobacteria, lichens, 
mosses. lfhese crusts bind fine soil particles linked cyanobacterial fibers.nlOi'I!C!. These crllli ts bind une ",o il pnrticles byby linked cyanobacte ria l fibers. 
Several s1;udies have suggested that the presence of cryptobiotic crusts dramaticallyScvcrtJ I s tudies hllve suggeswd th ll ~ t he presencc or cryploblot ic cr ui'LS drll.UlttLicaUy 
decreases wind and water erosion. When cryptobiotic crusts mostdecren;;cs ...rin d a nd wttter erOSlOn. When disturbed,disturbed, (..7}llwbioLi('; (';rusts loselose wost ofof 
their qualities allowing mobilization the underlying mineral soils.21etheir protectiveprotective quali ties nllnwinl: mobili>".3tJon ofof t-he u nderlyi ng :m inerl'll ~:tls.~\~ 

Cnshcn exvlain~ inin hishis comment!! that once desertdesert crustcrust or pnvemellL isisCarshen explains comments that once or pavement 
(or damaged), blown several kilometers downwind, resultingremovedremoved (or damaged), sandsand maymay bebe hlown o;everal kilomcter~ dov; nwl.ll d, ,'e ~ullill g 

inin !in !irca ofof indirect distl1l'ban<le thaI. cancan tlxceed t.he direGtlv dieturhed "rell hyan areer indirect disturbance that exceed the directly disturbed area by 
several-fold. Blowing sand abrades plants, resulting leaf stripping andseverll l·Ccld. Blowing sand abl'!ldes pl!ln t~, l'c ~ulting inin lcaf stripping und damagedamage 
toto thethe carobiumca[~bilJ m therefore plant's ability distribute and use water-andand thereforc toto thethe p lan,'~ abil ity toto distribute (ind uaa water 
¥oung plom l", tll"C e~peeially vulnerable toto t h~ effect ofof blowing sandsand beCU\laC LhtlyYoung plants are especially vulnerable the effect blowing because they 
lacklack wooo,)' t i!;!;lle . Thlll ,'c~u11.$1 ill thc supl'r~~sion 0r rev» ;!ctation in oartl ~ :rell! lIudwoodly tissue. This results in the suppression of revegetation inbare areas and 
t he loss or vegetat.ion onon IldjllOCllt lanM . Nitrogen -fixing mit~Y1bial CO lD lU\lni.~i es andandthe loss o.f vegetation adjacent lands. Nitrogen-fixing microbial communities 
etyptololQtic crusts alsoalso becomebecome bur ied by sand, redm:in~ inputs or nil wgen lo Lht:l.cryptobiorbic crusts buried by sand, reducing inputs of nitrogen to the 
801 1 .~''soil.22o 

Tb:~ Projoct. wou ld invol>,e ground di!!tw:bance activitie!; thatthat willwill dC-.~troy 
vegetatio:n.\'~!!r. t.'ltion. Studies show thatth!l~ ddestructionest l"\l()t ion ofof vegetationvegetation result!; ininresults l<IO il dr.~>ld!l t.ion 

Th,e Project would involve ground disturbance activities destroy 
Studies ~how soil degradation 

which, turn, further decreases shrub cover and increases the susceptibility ofwhich, inin hun , rlll tJlC t WtCl'fl>l$1\ s]lfUh (;Q,'eT >llld inc-rcaoos th~ susceptibility of 
!:tnd T.o w ind and water c ,'()~jon . ~l TheThe tine JIllrtid cs a nd soilsoil orgrlOic mattermatter thatthatland to wind and water erosion.221 fine particles and organic 

removed erosion healthy functioning soils because theyareare r~.movtld byby erosion areare keykey toto thethe heuHhy functio ning ofof !oilij L ~r.au~a t hey 
incl:eaSe ll(,il nutr ient r:ontcn l:, soil ]loro3ity, w~tet-holdill g Cli]lacit.y, (lnd cation
eXHhangeexchange capacapacity.city, Because vegetation growth blowing sand, 
increase soil nutrient content, soil porosity, water-holding capacity, and cation-

inhibited ' ~and, 
1he abilitythe abilily ofof vege,a,iollvegetation toto ~teru ero~ion i~ limited. a negative 

nC (,au~c newnew Vl:l get ation gl'Owth isis inhibited byby hlowinH
stem erosion is limited. This resultsThis reijults inin ~. negative 

Cce(\biu',k loop tha~ ul l.lm ately i"e$uH-a inin aeuere land degn:tdntil)rI. .22!feedback loop that ultimately results seuere land' degradation.22z 

The DEIS fui.lis toto di••do~<: tl:te Il.bund."lJlcc and d i,;/.rihu tinn ofofcr)l )tobiot ic !!OilThe DEIS fails disclose the abundance and distribution cryptobiotic soil 
cruI>ts in the Prnjoct arca (even(even t ho\\gh crypwbiotic Mil CrUS1.#i (i re known to occurcrusts in the Project area though cryptobiotic soil crusts are known to occur 

218 Id.". Iii 
zre Id.m liL 
"' Ia.ltl PI. :0:2·23.220 Id. atpp.22-23. 
II, l el. al p. 2H221 Id. atp.23. 
222 Id...I lei., 
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there).zzt The DEIS also fails to fully disclose or assess the landscape-level impactsLhere)_l:"-l The DEIS aUuJ fails to fully diBd o"*, or MSC!'>a t he lalld.so:-,ape ·k:vel lmpaCr~ 

I.hat a re likely toto occu r once veget a tlQn lind cryptobiotic sOl i crUII~ a re removcdthat are likely occur once vegetation and cryptobiotic soil crusts are removed 
(rom the P.rojc:m .ai tfl.from the Project site. 

TheThe DEIS ar.knowlcdgcf! thethe :ldve).'&c efl\:..t;t" that cancan resllh (rom fugitive 
dust,du~t, andand thatthat fugitivefugitive dustdust hasha~ thet he potentialpotenti al toto ca \.l~fl ~ ignitican [ impactsimpacts toto 

DEIS acknowledges adverse effects that result from fugitive 
cause significant 

sensitive resources. However, it relies onsen~ltive ,'CSOlll'CCB, assumption that after construction isHowever, it "dies un thethe as.o umption tha I, aftel' cOllcllrucliun i~ 
complete, disturbed areas can through revegetation, nontnxicC(nnple te , di sLu"beil ~rcas cun bebe stabilizedstabilized th",!ugh revel?etettion, oror withwith a>l nontoxic 
soil stabilizer or soil-weighting agent.224 Cashen provides evidence thatsuil 3taLiiizer or soil-weighting agenl. I'\! ' Cl:lIlhen pl'\J'.'ide~ evide nce HUll thethe DEIS'DEIS' 
a!!sumptiorul are wrong.assumptrons are wrong. 

First, natural resource restoration is challenging under any circumstancesFirlli, n at"r"' resource restora tion is chAllenging under li lly ci rcum6tan~s 
und itit cancan bebe extre mely difficult in arid () nvironmems_ r'\i:I thethe DJ:; IS acknowledges,and extremely difficult in arid environments. As DEIS acknowledges, 
it takes many years for plant communities to recover in desert ecosystems, alliL takes mHlW Ytl (lrs fur pltlllt C(lmmnnitiell u, rect)"eT in de1;ert eCr...ystems, andand IIll 
ground disturbance activities associated with the Project should be consideredf,;, 'omld dist urbance \Ictivit.ies !]f;socint" d wii.h th" Pl'ojecl ~houid be cOn~ldetcd 
permanenL. COlliW"lqufl nLly, Orl p cannot IlI!~umA t hat j mJl»ct~ toto Cl'yptobioticcryptobiotic Huilsoil 
crusts mitigated through revegetation.225 (:ar ion.1U 
permanent. Consequently, one cannot assume that impacts 
nustf! cancan bebe mi1igu(;ed t hl'our;h ''Cveg~

Second, the length of time that~ aa soil shsoil stabilizerlb ihzer isis tt ffective variell according totoSecond, t hj:llengt,b of lime th !j effective varies according 
the type of product, soils, weather, application rate, and traffic conditiottg'226 Jhsthe lype of product , sol l~ weather , applicalion rille, a nd traffi c COlldit iollll_ 226 Tilt: 
DEIS fails to account for the fact that soil stabilizers are not effective indefinitely.DEl S fails to accollnt for t he {!jet- that soil RI-AbilizcJ:S aTe nOt elTective indefinitely. 

Finally, DEIS lacks any performance standards for theFinally, thethe D'RIS lach allY Ptlrfol'lnl1.nce ~tandal'rI~ fur the proposedproposed dustdust 
control mit igntiOll mflaS\.\t\lS, andand itit failij t o requirH mitig~tioll monitOring toto ensu~control mitigation measures, fails to require mitigation monitoring ensure 
dustdust cnntl'ol e rforl B1l"O auccc~srul inin minimi1,ing indinxt impact/! toto ~ensili\'econtrol efforts are successful minimizing indirect impacts sensitive 
blOiogic."l11"C!;(.u rec1l.biological resources. 

T he DRIS fa il !'; toto adequately di!:IClo;ltl, An.'l lyzc oror mil.\gflw t htl Project'sThe DEIS fails adequately di.sclose, analyze mitigate the Project's 
adverse effects on cryptobiotic soil crusts. The DEIS must be revised andudver l>e effecu. 011 exy ptol.oiotic i:loil cmH~S The nElS mwrt he rev il>Od fi nd 
.'f!ciIT.uial.ed :lccordingly.recirculated accordingly. 

223 Id.... Id. . 
... !lEIS, !'P- "_3.1'>. ~. 2·7 - K224 DEIS, pp. 4.3-5, 4.2-7 - 8. 
... ('~en Corum<;J)t&, p.p. 23.225 Cashen Comments, 23. 
zza Jf,. at,p.24.''' 'd. atp. 24 
2553-020cv --, 

36

http:arion.1U


Avgu!';t 23, 20 12August 23,2012 
l' lIge 37Page 37 

8. [mp~cts (0) HUl'l'owing Owl,ii8. Impacts to Burrowins Owls 

TheThe V,b;lS reference~ CD¥G' ~ 1991i S taff Report on Burrowing Owl t1ht,/:atlonDEIS references CDFG's 1995 Staff Report on Burrowing OwI Mitigation 
to define illlP ll ct~ to hurrowino: owle.ZZ7 COFG's I ~J~J 5 Su df &port ha~ heento define impacts to burrowing owls.227 CDFG's 1995 Staff Report has been 
superseded by its 2012 Staff Report on Burrowing Owl Mitigation, whichs\lpart!oeded hy its 2() 12 SLt rf ~porl on l3un'Owing Owl Mitigat ion, which 
incOI·porll.l.e<! aa considerable amount of now infor ma tion perta ini ng 1.0 bur rowing ow Lincorporates considerable amount of new information pertaining to burrowing owl 
impacts.228 For example, CDFG's definition impacts to burrowing owlsiml'ncts.ZZII fo'or eJ<lImple, COFO', defInit ion ofof impacts ~o bmTC.wing owL,:; isis nono 
longerlo nger Iimitedli nutcd toto disturbancedis -w:banCEt withinWIt hin 60 m50 metersc[cra of anof li n occupiedxcupied burrow.22ebut row.U9 Because~ Becau~e 

t hc ORIS falls toto consider t ho inrorlllntion provIded in CDt'f: 's 20 12 Staff Report, ititthe DEIS fails consider the information provided in CDFG's 2012 Staff Report, 
fnil8 lO idtlnl-ifv rugniflCant advotl!c ctfcc\.& toto burrowing owl s. 3'~ f or cXllmple, duc totofails to identifu significant adverse effects burrowing owls.230 For example, due 
the stress caused burrowing owls from passive relocation, tlne 2012 Staff Reportthe stl'e~ ClJ.u f<ed toto bun-owing oll' le f, 'OIll. pa~ tIlH' relocation, thl; 20 12 SUlB' RePOlt 
concludes that passive relocation of burrowing owls results in significant impactsconclUdes thaI. pa &sive rekw.:alion of burrowing owl" ""~ult8 in s l gllifictl n~ impllcts toto 
t.he ~:p ecie~ . identify or analyze this significant adverse effect,The VETS failsfails toto id~ntify or analyz", chis significant advel." sc .=effoct. asasthe species. The DEIS 
req l.lire(l byby l\'EPA.required NEPA. 

T he Vfo;lS alHc) fail l; toto ndeql.lllwly milig-at.e th", Project 'e impimpacu toto burrowing 
owowls.ls The DEIS requires the Applicant acquire acres of compensation 

The DEIS also fails adequately mitigate the Project's acts burrowing 
The D ~~IS l"f!([ui rc8 l.he :\ PVlicnllt toto (tCi luir", 19.519.5 nCr"''; of compenaalion 

Imilit.'\ t. tOI" _l'roj OCl impact.1 4.0 h ur rowing owls.z.n Thie !lCnlag", vnlar. is ba"ed onon thethehabitat for Project impacts to burrowing ow1s.231 This acreage value is based 
RLM'a (l ~ellbment, that (he Projoct "'ould ,,{feci. three pair.;; of owL!. :md t hat.cllchBLM's assessment that the Project would affect three pairs of owls, and that each 
pnir requ ireR6_5 acres ofof coITl p9lUa tion h(lbmlL E',i dcnce showe th (\~ l he proposedpair requires 6.5 acres compensation habitat. Evidence shows that the proposed 
mCfl 8Ul-e willwill not- mitj gl.l Uo the el'focUl. of t he ProJecl onon bur rowing owl@.measure not mitigate the effects of the Project burrowing owls. 

First., the pr oposed mitiga l.ion isis not commtlll.suraW with thethe ~l d l'crsc chI.!; 
ofof thethc Project.Proj~ burrowing owl mitigation guidelines referenced in the DEIS 

First, the proposed mitigation not commensurate with adverse effects 
1. . TheThe hu rrowing ,>w1 nlit ignt ion guiddmes r defoo r-cd in cb .. OEIS 

Ol Rt>lblish [hul comTlen~at{]ry m itignt.ion sho,,111 bebe Lased onon t he nu mLsr Il.r IlCtiv", 
burrows that be affected by an action,)ction, not all t he llumbnot on the number(lr ofof owowlsls thatthat wer e 
establish that compensatory mitigation should based the number of active 
butl'ows t h at maymay L", (tff"'~led by (In F were 
observed at a site.232~~ The DEIS ~statest fl te~ ththatllt 1111 (tcactiveti'!'" burrburrowsows werewere det",detected~ted l)llon thetheob~ctw,(l a l (t iii(e." The D11:1S 
Project site.233 BRTR, on the other hand, suggestsll ggcsts atat IOl a,:;l. 18 active hUl"tOWRp )'l ).i e ~'t ~i[p' .:! ·l :' TheThe ERTFl., on the otilct h and , ~ least 18 active burrows 
were~ detected Project site.234 Nevertheless, the mitigationw re ile~et..d onon thethe Proj ...-;t ~ite .214 NevcrtheloSo." . meetingmeeting the mit igatiOll 

n; n RTI'I, p 4..(· 1• . 
228 Qashsn Q6a6ents, p.p_25.25. 

22? DEIS, p. 4.4-14. 
m Cuhen eodU>l.CntG, 

22s Id.m id. 
·23o Jd....,Id. 
al 01::.18." • .4- 311.231 DEIS, p. 4.4-38. 
:om C~she:n Com ments. p . 33. 
233 ODEIS,J::lS. 1'.p. :-1.4·123.4-L2._ 
232 Cashen Comments, p. 33. 
~ 
234 BRTR, Figures 11 and 'Appendix J also FalI Plants aand SupplementalmI 8"1'1'1.,",,"n1.,,1 WilWildlifedlife SUl'Survey,"ey:III, DRTR. t~gur(", II and "'\JlJl end;" J ."." SeeSee ai!O 20112011 t ...n l'hnt' 
ll op ol' ~ Fi~,:re !lA "nJ B.B.Report, Figure 64. and 
~~~l·02~2553-O20c\ 
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requirements referenced the DEIS would dictate the need for at least 71.5-acresrequircmenUl referenced inin the DEIS wouM dictat€ rlw IlP.cd for lit least 71.5-al'red 
ofof compensatoryro mpcnAAtol.·y mitigationmitigation - notnot 19.5.235~ Even then, given the Project would\H .5.:>"'\, Evert then. given thl) Project would-
dj,etuth moremore thanthan II,DOO a~rfl~ ofof b\.u'rowing owlowl ha:Jitat, acquisit.ion ofof .19.r; (01' 71.5)disturb 4,900 acres burrowing habitat, acquisition 19.5 (or 71.5) 
doeij littlt> toto oUset thethe 1()1;Il ofof 4,!)OO aCI'€>s ofof habitat. Accllrdin l( (·tl thethe CnFG, ofE~ll.cdoes little offset loss 4,900 acres habitat. According to CDFG, offsite 
rn i! ig,\.tion maymay notnot adequl;Ltely Qffdet thethe b ir)i()gICf)i und hn.hitat VjJ \ tlell i mJl flctc(l ()llmitigation adequately offset biological and habitat values impacted on 
u <"Inc to (me basL5. Consequently, rlw Applicant should he l"tlq:uired u) a<::quire more 
than~ 4,9004,900 acres ofal"I'Wl o( compensatorycom penJ;IUOI'YmitigationIllitigadon .wlands.2sends_ 
a one to one basis. Consequently, the Applicant should be required to acquire more 
lhlu 21!l 

Second, the CDFG no longer accepts the mitigation standards recommendedSecond, t he CnfG no longer aocepta the mitigation ;;ta nda rds recommcnded 
in the CBOC guidelines 1995 Staff Report on Burrowing Owl Mitigationin tht> CBOC guidelines oror itsits 19 95 Snl rr Rc port on Burrowing Owl :>'lit igution 
because those standards have proven ineffective in conservation of burrowingb",ctlltSt (hORc st:llldards have provfln indl'cr.ti\'c in thethe oon~n>ation of burrowing 
owlowl populations.2s? Thepopu latione_2't1 DEIS must base mitigation CDFG's 2012 StaffThe DEIS must. bill',(' itsits nllt-igatiOJ) onon CUrG', 20 12 Stdlr 
ReportRe pol't onon Burrowing Owl Mitigation.zraAm'rowing Owl 'Mitigatiotl,'M 

surveys isThThird,ird, tthehc timingtiming ofof preconstructionpl"6~IJnatrtwtion l)ul'l'owing owlowlburrowing 8ur\'ey consistent~ i~ notnot cOn~iJ;lent 
withwith CDFGCnFO recommendations.recommendations. accordance CDFG's Staff ReportInIn ac~orda.n,;c withwith cn FG's 20122012 St uff Reptlrt onon 
Burrowing Owl r,'htigatio", thc DL:>'I sbould rcquitc thethe Applic!1 nL (0 condltc\, ananBurrowing OwI Mitigation, the BLM should require Applicant to conduct 
jniti~l preconsttudion surveysurvey within thc 11 daye priorprior toto gr(lUnd di ~tllrh llnoc ,initial preconstruction within the 14 days ground disturbance, 
followed a subsequent survey ground disturbance. Thefollo wed byby II. ;lUbsequent su.'VCY withinwithin 2424 how's priorprior toto ground dJs(urbance.hours The 
results of these surveys the subsequent mitigation strategy should be approvedre~nlts of the<!e sUfvey-s andand I.he Bubaequcn t. mit igation "tro.tegy shOuld be appnwed 
by CDFO p n or toto a ny gt-ound diBturbano~ (l ctwirieS.239by CDFG prior any ground disturbance activities.z3e 

Fourth, t he U1US allowill.he Applicant_to evicl. h un"Owing owl" from thcirFourth, the DEIS allows the Applicant to evict burrowing owls from therr 
burrows, as long as first creates or enhances replacement burrows. The DEISb UI1'()WfI, (IS long all itit fixst Cl'I:!a l.ea Of enhances replacement burrows. The DEIS 
allr,wiI thelle replacement burrow" \.0 bc placed upup toto one mile rrom the Projcctallows these replacement burrows to be placed one mile from the Project 
dist urbance arca.UO Evid~nce showsshows thttt locatmg art.iflcilil oror muurnl b\urow~disturbance atea.240 Evidence that locating artificial natural burrows 
motc than 100100 met.el'~ fronl thethe eVit:tion burrow maymay greatly redl.\l~c th6 ch(~nCt' l! thatthat 
newnew burrowsburrow~ wj]]will bebe used.used. cashen suggests mitigation measure revised 
more than meters from eviction burrow greatly reduce the chances 

Ca shen sugge sts thatthat thethe mitigation mca~utc bebe l'fwiaed 
toto r erequirequll-e replacementreplacement burrowsburrow~ as close as possible burrows that arenil c1o~c I j H j)oAAihl" toto anyany hu>'rows th tlt al'C 
destroyed Project. Further,FUl.·l.lter, aanyny owlsowls t haI., (~annot be "relocated." totodestroyed byby thethe Project, that cannot be "relocated' 
replat:ementreplacement buburrowsrrowil withinwithin 100100 llJ.etelmeters'S 1)£ofthethe ~eviction site ~shouldviction slkl consideredhould bebe coll-sidered 

-235 Cashen Comments, p.CuslICl'I CommCllw. p_ 33.33. 
ttl ld. a t 'P. 3-1.236 Id. atp.34. 
Q' r,l. at l'p. :'13·:'11237 Id. atpp.33-34. 
_ 238 Id.ld. 
""" Ca~h8n ('MlImentll. p.p. 3\io,23e Cashen Comments, 35. 
II~ 0"18, p, 4.4-87.240 DEIS, p. 4.4-37. 
2.1l!·~l<l);,2553-020c\/ 

38

http:Cl'I:!al.ea
http:allowill.he
http:populations.2s


Augllst 23, 2012August 23,2012 
h.g" ;l~)Page 39 

permanently impacted and additional mitigation (i.e., habitat compensation) shouldpermane ntly impacl.ed a nd additionaillHtlgatiun (i_c_, hab,tilf c.orupcnllll tion) shouLd 
bebe required.~"required.2al 

Fifth, cnFO reenmmendR thal burrowing owlowl re location !:'-il.e<! be protcct,e/l inFifth, CDFG recommends that burrowing relocation sites be protected in 
perpetuity (e,g. , th!:ough aa cOn!w.rv~t.i(}n e "f:leDICnt) .Z;:~ The nElS mus t be revised toperpetuity (e.g., through conservation easement).242 The DEIS must be revised to 
refled tid",reflect this. 

Sixth, the DEIS' pI<JPQ~ed bufkl'8 rOl' !l~ liv e owlowl bUl'row~ ure notnot eonsistant 
with CDFG's~ 20122012 StaffStaff Rf!Jlort. Tn Ild,dh,ioll, Lho m itigaticln lnonitorinl; impQ&ed byby 

Sixth, the DEIS'proposed buffers for active burrows are consistent 
with CD]<'G' Report. In addition, the mitigation monitoring imposed 

BLM is consistent with CDFG's 2012 Staff Report.2a3thethe llk\{ if; notnot ooMlStenl with ClJ FG'!:'- 2012 Slatr Rf'port.~ 

Finally, the n ElS alluws t he Applica nt to p{OVlue hun'Owing owlowlFinally, the DEIS allows the Applicant to provide burrowing 
compcneation lanlls thatthat fl J"C u p toto live m iles fl'om anan active bunowinl!: owl nestingcompensation lands are up five miles from active burrowing owl nesting 
lerritory, .....' Ca.men e;'(r.lllins thatthat ac.quia illon lallds tha t are upup toto five miles fromterritory.2a4 Cashen explains acquisition lands that are five miles from 
occupied have little conservation value to the species unless those landsor.cupiEd habitathabitat hn"!: littlE conscrv»tinn valufl to lhfl ~peG) ~ij unlo~9 those land~ cancan 
beLe mademade suitableRuitalJlo:: forfor or.cupancy the mitigationThe cornp en~il.tior m h o applied toto t hp mihga Lion 
measure must reflect the unpredictable value replacing occupied habitathabil.~t withwith 

occupancy. The compensation ratio applied 
milflBu1'e must. !'C n tc!: (hA unpn,dictab1e valu!: ofof re,.hemg DC:Cllpied .

unoccupied habitat the ratio must be higher).2+sllnoocupied habitat (i.e.,(i.e., the ra t io must be h,ghf!r) _Wl 

9. ImoOCI,S toto Wild@! Corrjd9l'&li nd ConnectiyHY9. Impacts Wildlife Corridors and Connectivitv 

TheThe DEIS concludes thethe Projfl ct would "1IIlVL aa minorminor impllct onon aa regiona lDEIS concludes Project would "have impact regional 
(:onnectivi ty cOlTidtlr for the bighornbighorn ijheop becRus;; t he corridorcorridor isis maintained toto tboconnectivity corridor for the sheep because the maintained the 
west, north, and east ofthe solar plant site."z+e The DEIS'conclusionWPllt, n orth, >Ind oa~t of the 801a,. plant ~;lE! ."2~ Thp DJ<:IS' collchlsion isis 
unsupported. FurthFurther,O:: I:, evidence shows that Project would significantltl1SUpp tlJ'tP(l. eviden~ ShtlW9 tha.t thethe Project would havehave aa 91gnificant 
adverse effect on wildlife corridors and connectivity.ndveroo effect (In wi.ldlife 00''(i do1'8 and connectivity, 

The Project would be bounded either side (north south) by solarThe P roJoct would be bounded onon Plther aide (north andand ROlILh.) by otherother ~lar 
pl.wpowerer phplantson\;;! -- BSPP and McCoy.z+r Together, these projects take up more8 S1' I' lind enXcoenXco Ylr:C-oy.217 To!:,ether, [heSA projecu< t llke up more 
thnthann 2727,000,()OO aC)"Qi!acres.248.~ Permanent fencing for the and adjacent BSPPPermanen t feoClng ror the ProjectProject and thethe adjacent BSPP 
projeet would crM h, aa 5·mile,long wildli fe llw ve ment barrier. With the IOddit;on ofofproject would cteate 5-mile-long wildlife movement barrier. With the addition 

' u (;".hen Gammell""' , I), 35.24r Cashen Comments, p. 35. 
242 Id.1" 1d.. 
U243 Id.hJ.. 
: .. Dtas, p _4_4·~" .244 DEIS, p. 4.4-38. 
1<-1 c"~h.,,, C"mm"QI~, p. 311.245 Cashen Comments, p. 35. 
·" D~IS,!'_{+D.246 DEIS, p. 4.4-15. 
.., S"" HE-IS. Yigwc 4 .~·L24? See DEIS, Figure 4.4-1. 
..., DKIS, 1'.~lJe 4.1· 4248 DEIS, Table 4.1-4. 
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enXco fencing, the barrier would be even greater. This impede wildlifer: n Xoo fen cing, the balTier would he evon greater, 1'his willwill impcd~ wildlife 
movement, even highly motile species.24emove ment , aVila forfor highly motile SJ.,,~d~8,l4~ 

l0.Impacts Burro DeerlO.I!JJJJacts toto Bllrro Den 

The DEIS states, "[d]irect and indirect construction impacts burro deerl'he DEIS sta tc~, "(dlircc4, lind ind irect. cons truction impacts toto !.JtU'TOdeer 
wOllld he si milar lo thosethose dc••"r ihed fot thethe Nelson's bighont sheep.»:/OO CashenCashenwould be similar to described for Nelson s bighorn sheep."250 
explains the DEIS' analysis is inadequate for reasons.ell'!,lains thatthat the UI>;If:,~ analy!!i!! lS imldequate fo{ twotwo reasons. 

First, deer and sheep do not use washes in thethe ;laDie wa,v.First, deer iI \ld ilheep <In \lot \11I'" wftllhea m same way. Shl*!pSheep foragerOTIl~ rnIn 

washes following rainfall events result in forage production, particularly"" :Ishe!l folLowi\lg ra infaU \!vents thatthat retmlt in goodgood furage prvd \lcuon, p,uti<:ulady 
with If'.3pOct io annual plant- Sp6Cl"'-S. Iker li"e in th O<' Il wa"hes year roundround Ilnd,with respect to annual plant species. Deer live in those washes year and, 
although they also benefit from good annual plant production following periodsElltbough they aho hcnelil I..om good IHUlUal plant productlOll followin(l' periods ofof 

those washes year-round forrainfall, they are dependent upon vegetation ~ t "l'ound rOl'rainfall, t hey li re dependent upon thethe vegei.ation inin those wa~hljs ye ,
 

fOl'tlforage.ge, Cashen concludes~ thatthat makingm Elking arareaseas inaccessibleina" deer through fence
Cil~hen conchlde '''s.~lhle toto del:ll' thl'ough [ence 
construction wiII undoubtedly result in a decline in the deer population.zsrL'On~ l)'u(;tion will undoubt.ecily result in ~\ d~(;lin~ i1:_ th p. deer populntion.2~: 

S..<)cnd, deerdeer mOV" !le>"oss widewide expanses of the de,;crt toto It()Ce,!S high-quality 
forage that becomes availableavailable ,",with'irh rainfall.!Illnfa ll. Fencing the Project site will only 

Second, move across expanses ofthe desert access high-quality 
wrage lhat l:>C<~mes ren(~ill g lh.. ProJect sit':! 'I\'i11 notnot Qnly 
precludepreclude deerdeer from aGCe!l3ing It vast a mount of habita l., butbut itit will a lso irnpnct theirftom accessing a vast amount of habitat, will also impact their 
a bLi ity toto 1I10ve through thethe P roject Area toto other areasareas ofbel'\..er hflblt(lt that hccomeability move through Project area other of better habitat that become 
tcwporQ rily IH,ailable followinl: I'lli n fa ll .~temporarily available following rainfall.252 

Evidence shows that the Project would significantly affect burro deer. The~Vldence show s thal thc Project would fl1gn ifica ntly affect burro del:! r. The 
DEISDEIS ffnb toto djsclo...<;e, analy~e a nfl tlli tigaw this impfl(~t.fails disclose, analyze and mitigate this impact. 

11_ImilaCIA III C<lL.U: h '~ Spndefuot 'I'tmrlll.Impacts to Couch's Spadefoot Toad 

Th" California 
Species Special Concern. Ten potential Couch's spadefoot breeding pools were 

The C{lucCouch'sh's spadespadefootfoo t isis listedl i ~l:e d aAaa DLMas BLM SenSensitivegiti"" Spe"iSpeciese~ !1andn d aa Cali fm'nia 
~:;pede .. ofof SpbClal Concern. Ten Jloton1.inl (;{l llch's ~pa ctcCo()t bl'eodin g paolI; were 
de/,eeted onon the Projed SHe BSC!1Wffl the Applicant did no t ')(llldud focu..:;cd sun 'eys 
forfor CoW::Couch's!l'S s!,fl(lcfoospadefoot,t, Lhethe DEIDEISS (,)Orf'O(,tly)(correctly) ftIIsassumesumc~ that all 10 pools used the 
detected the Project site. Because the Applicant did not conduct focused surveys 

t hat!lll to pooLA areare tt~ed byby Lhe 
species. However, the DEIS fails disclose the ecological implications of thisIIllccies. However, Lhc DEIS fa il.. toto di F.CiroSA t he p.eo l"gical ill1plkatiorui or this 

-:------,--- 
24e ClU'hcnCashen ('..omm eComments,nt", p_p. 2626._"' 

250 DEIS, 4.4-15.1().
"'" J)EMI, p.p. 1.-1· 
•251 Cashen Comments,~, Fp.- 2626.CUllC'1 C"mmenl-.
252 Id,~ '(I. 
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impact, and thus fails to analyze the extent of Project's impacts Couch'siDl I! h.ct, nnti t hus fit,1-'! 00 analY'~e th~ I:lXtent of thethe ProjfJct'1; imllaCIS onon Co\\ch'~ 
spadefoot toads.spadefoot toads. 

Cashen explains that Couch's' spadefoot is an extremely rare inCa~ben exphlins Ihnl C(luch ~ ~padefoot \~ ,m extremely rure speciesspecies in 
California and its range is limited a very small region l ,mrtionsoutheastern portionCalifor.ui.a and it;B range i~ limited toto !:I. very small re f,ion inin thethe so \ltJwa~ mn 

of the state. TheThe CNDDBeNDDB hashas only jive ctowmenteJ records of the SP<:!Cl<:!i:I inin thetheof th<:! si.'l.te. only five documented records ofthe species 

State.Si!:l.te Couch's spadefoot susceptible disturbance from off-road vehicles thatCouch'lI gpadefoot isis $us<;cptihle toto dillt urbtllll"e from off-rO:\d \'<:! hicle1l ll\!lt 
c.:rea(e no isc 'nmilar toto rainfa ll, inducing emergllnoo underunder highly unfa vorable (hot. 
dry) conditions~ion8 thatlha[ wouldwoulrl bel~ almost certainly fatal Brccrling site!! wed 
create noise similar rainfall, inducing emergence highly unfavorable (hot. 

adults' Breeding sites usedrll")') con cli tilino;;t certalO ly f.'l t.a l toto adults. 
by the Couch's spadefoot are potentially vulnerable to disturbance that altershy Ihe (;(Iuch's spa defoot a.rc PQtentill lly \-Ulnerahle 10 dislur ba ll08 t h ill. alterd thethe 
percolation char acteristics ofof th e ij ub"'ttate inin aa m aDller thatthat mnlle!\ pool<lloo !'>hOl"t
Iivedlived forfur larvaelarvae toto attainHtta in metamolphosis.zrsmet aJl\oJ'Phosis.2:>.l Based on facts, Cashen concludes 
percolation characteristics the substrate manner makes pools too short

Bi.I~d on thesethese fact!, Cabhe n COn cludeI' 
that Project impactsimpllct s toto 1010 breedingbre~dlllg poolspools \l~ed by the ~pecies wDuM have .;everethnt ProjAd used by the species would have severe 

ecological implications must be disclosed in the DEIS.254~ ,:olo gical iml!lications thatthat mllS~ I~ (li~,;losed III t he nEIS_2o~ 

TheThe nElS' proposed mitigutioll forfor thethe ProJect's imp:ld~ to COllCh 'g $p " d{; foot 

toadtOlld isis also1l1ijo IinadequateniHlc (!uate andand mustlUuat bebe revised.revi~ed. TheThe lJBlS c~tnbli.ahe~ t l,nt if ,;omplcte 
DEIS'proposed mitigation Project's impacts to Couch's spadefoot 

DEIS establishes that if compiete 

avoidance ofthe ponds or other breeding sites identified during forthcoming surveysSlvoidant.e of the ponds nr othlll" bre<:!din!; Riu--8 identiiied durin!; forthooaling Rur l'eya 
isiRnotnot possible,jKlfl~ib lc, thet he ApplicantApplicant willwill beb<:! requiredrc'lu~d toto ,;rcatc "additiona. l hreedm.1j habitatshabitatscreate "additional breeding 
(ephemeral pond) least equal in the acreage ofponds impacted".zsr(epbemeral pond) atat lea llt eq ual III areaarea toto the acreage uf ponds beingbeing impnctcd".... 
As Cashen explains his comments, this measure is inadequate for two reasons.~ OMhen explains inin his comml'lnt.o, [toi~ measure if; inadequlltt! fu r (,WO rC:liIOOi' . 

F irAt, itit faili 10 e;;tlIbl.u;h II mechnniam tbat aI!SUl1l,; the Appheant will make 
aa goodgood faithfaith cITefforton. toto a voi!lavoid and~Hld minimizeminimite impactsimpacts toto breeding pond",. ind!lCd, thc 

First, fails to establish a mechanism that ensures the Applicant will make 
breeding ponds. Indeed, the 

fact that BLM has assumed the Project would impact all breeding ninefal:t Wilt thethe fiLM hag a~sul"Oed ~hl:l Project would j_mp act all 1010 brflerlin s- sites,sites, ninc 
which coincide with proposed linear facilities, strongly suggests BLM has notofof which I,oinddc with pl'opoo;>Jd Iinl:llu fac.iliti~s , ~trongly sugg''I8u thethe nU.f h ilS nol 

wo~'k~d with thc Applieurlt toto ~void (Iud minilllj~c impacts tn t be Couch'lf epn deloot 
Given the status species, the ~ )l:plore !til feasib le 
worked with the Applicant avoid and minimize impacts to the Couch"s spadefoot. 
Giv~n thtl st atus ofof thethe speded, the BLMBLM nllfl Appand Applicanthcant mmustust explore all feasible 
opportunities avoid and minimize impacts breeding ponds may be usedQPpo 1"tulliti~~ toto l\v<lld and minimi~!'o impa"ts toto bl'fJf;din g pondd thatthat m~y bt. u~cd byby 
the Couch's~ ~spadefoot.256padefoot. 2~,the Cl)uch'

Second, the proposed measure that requires the creation ofnew ponds (i.e.,,S",oond , tile propOBed mcll.~Urf! t hijj. requires thc crea Lioli of new ponds (i."" 
WIL-14) does notnot cm;urc adequate mitlgul-ion _ f'A)uc.n'", f.padefoot toarl!l have due",WIL-14) does ensure adequate mitigation. Couch's spadefoot toads have three 
llrinClpal Imhi t.at requirements; te Ul poIlI ry dc!<Crt rainpools w it h wate rprincip aI habitat requirements: temporary desert rainpools with water 

... C ..i:l>~n (',,,,moents. p _29253 Cashen Comments, p. 29._ 
254 Jd.~f' 

~256 DEIS, 4.4-43.
DJ::lS. p.p. 4.4·43_ 
... Cl\llh~n C<Jlll ment.; p . 39.39.256 Cashen Comments, p. 
~!~l·O=2553-020!.\ 
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tcm perfltUl'c .• gl'lJal.er t h ,m 15 °C thnt b et foI' ~t IlJn~t; nine days durIng [he breedingtemperatures greater than 15 'C that last for at least nine days during the breeding 
a~awn . ~\Ihterranean l'cCugc ~ites (with 1l1~e enouf,h substr ,ltC lD I)Crlllit bUl'ial) 
within vicinity ofthe breeding pool and an insect food base.257 TheThe mi,igal.ion 
season, subterranean refuge sites (with a loose enough substrate to permit burial) 
within inin thethe Vlciruly of the b1:'eeding pool and >)rlIllR<cct food b ase . 2~7 mitigation 
proposed WIL-14 addresses only ofthese habitat requirements - that poolsI' ropOll~d inin WTr.·14 addrC~AS only oneone orr.hcsc h ahitm l'oquirelltCnts ,- thal poob 

water for at least nine days during breeding season -- andand 111'ovi (lc~ nonoholdhold ware l: (o r a( least nine days dW'ing thethe bn,eding sea~Oll " provides 
assuratuceO$8urartCC thatthat thisIhi" singlesingle hflbltat l'P.quiI<>mcnt wi!: he met. fUl'thcrm,'Jrc , thethehabitat requirement will be met. Furthermore' 
"breeding season" been only loosely defined. 258 Thus,Thus, therethere isis nono aSSl U'allce-breedmg scaaon:" hashas heell only loo~e l>' defined . l1i8 assurance 
that ponds will be suitable breeding habitat and the mi.tigation fails.t hat ponds will l,e <1 uitahlc breedmg h..:lb itat and t he mitigation fuils. 

Moreover, the proposed mitigation lacks any discussion ofwhere createdMoreover, the p1'Opfmlld witigntion lacka flny discu~siOJ:l or where crca tl'ld 
pOndI' would be located, h ow theythey would 1>1'1 COnserved in peTpctuity, aa £ulldmgponds would be located, how would be conserved in perpetuity, funding 
mechanism for their creation, preservation, and management, and the water supplyIller.ha.nlsm for their creatioll , preservll u on. and management, find t h" "';,lUlI' SUpply 
that used ensure the ponds hold water for least nine days during thethnt willwill bebe USf)d toto ens UTe th~ pOIIdd hold w~tcT for atat lea!:!l nine dtlys rl.'lrin g the 
breeding season. The measure also fails meet any standards~and!lrda 1'otfor, waterwaterhrccdiJlg season . The measure IIlso rail~ toto meet, Rny minimumminimum 6

vehicle noise and anthropogenic disturbances may negativelyquality,quality, vehicle noi8C ~nll otherother !l.ulhrop()genic disturbfl.nc(ls may neg!ltivilly affectaffect 
Couch'~ ~radcfoot toads.z.::m InIn !lddition, \YIJ.·u dces notnot el;t~blish pl:ld'ormfl.llceCouch's spadefoot toads.25s addition, WIL-14 does establish performance 
cd tc);ia forfor any ofof thethe issues (ot' collAi cterutionsj centl'~1 toto reserve d"sign,issues (or considerations) central Th~i:!6 

include site selection, corridors, buffers, isolation, and fragmentation.260 The 
criteria any reserve design. These 
include ~ite s.::: lection, ootl'idors, buffe l's, il;(,lntiDn, llnd frar:m en tnti(m .Z>OO The 
measure' also fails address patch size ~i, l o '·ll.ti (\n inin hnhitatan important consideration habitatReaaul'!! also fa ils toto actdre!;l:l patch ai1.c asas a n important c"n
suitability for spadefoot toads. InIn pparticular,ll rLir.ular, <lOC('once aa certnin pnv'.h size iJ!awtnl"tIity for Couch'sCouch's flpndefilOt toads. certain patch size rs 

reached, area alone not increase habitat suitability.zer This is especiallyronched, a rea a lone doesdoes nol inCtelUle l18bllal suitability .:I61 Thi,:; ' s !:!i:lp!:!ciaHy 
important because BLM's proposed mitigation does not require the Applicant toim ro rtfl nt because thethe nur l! proposed mItigation does not require the ApphClint 1.0 

'ocplic.'l tRthe diatribution fl rlrl numher of pools impacted by th~ Project.; t hereplicate the distribution and number ofpools impacted by the Project; the 
condition only requires that mitigation implemented those acres arecondition unJy requires Uilit UlilJ!;fI.tioll bebe imjl lementc.d forfor U10se Rerell thatthat are 
Im pact ed (",.g., t llp. Applir.anl could creMe oneone ~mcga~ pool toto l'epIn.oo impacts tu 10impacted (e.g., the Applicant could create "mega" pool replace impacts to 10 

wel l · di ~tnbllted pools). ~u.use illiltl'ibutioll anll ahun,l llnre of pools mil}' aa~d:well-distributed poois). Because distribution and abundance ofpools may affect 
overfill hllbilat ~uil~'llrilil,y fll]' Couch 'B apadt\Ioot t.ml(l~, minuuu.m I;lll.ndnr(l~overall habitat suitability for Couch's spadefoot toads, minimum standards 
>l$SOd.~ I:ed th,,~e variables 1l1U ~t he incorporated intointo thethe BLI\,fs 1l1itigll.\.ion,2li~ 
fiFinally,nally, \\'l1.-WIL-14l4 failsfai[~ toto inincludeclu,le monimonitoringt ol'illg tthathm: confirmsconfirms I;p alle foo l, l..clAd~ ar~ 
associated these variables must be incorporated BLM's mitigation'zez 

spadefoot toads are 

breeding any habitat created mitigate impacts to the species.263ll reeding inin Nlly pondpond haintllt cl'eal<!d toto mitigal<! i1l1r~dS t.fJ tile sp &cies,~(" 

25'7 Jd.- 'd
258 Id.101 Id. 
25s Id.Q!< 
260 Id. atp. 4Q'*' Id. "t p. 'iO. 
261 Id.NI Jd. 
262 Jd.wt {,l, 
H) [,~atp. 4 1.263 Id. at p. 4L. 
2583-020cvl~~' 
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12.Impacts to Special-Status Bats12 Impacts W Spe"iui-Sliltw;\ But~ 

direct Ioss of a bat'The DEISDEIS mdicatc~ thatthat thc ProjectProject CQ uld ["suit in thethe dirllct l o ofa butThe indicates the could result in ~ 
rQOtlling sil.O thatthat waswas delected IOn the Project ~Hc QC4 Yct, the DF.TS provides n.oroosting site detected on the Project site.264 Yet, the DEIS provides no 
mi(.igation for t hi>! gjgnifknnt adverse effect, in violation of N!<;PAmitigation for this significant adverse effect, in violation of NEPA' 

13.Impacts Desert Kjt Fox13.Irnpa cts toto Deser t Ki t Fox. 

The fi rst documcnted Qu,e of t"fll'l i" e dl&mpel' in th e d",!>o;:r l kit fox. W8..iThe first documented case of canine distemper in the desert kit fox was 

recently discovered at the Genesis solar Energy Project site, approximately 17 milesrecently dii/COvcrcd at t he G1;netris Solar Energy Projed ; :;ite, app roxiol8tciy 17 miles 
westweH ofof thethe ProjectProject sit.e.site.265 SinceSince then,the n, thethe diseasedl&'flSfl hashn.s spread,bllread, andand therethere isis concern- concern 

that the desert fox could suffer an epidemic similar one that nearly wiped out(hilt the de~ert kitkit fox omld slU'fet· 11)1 ejlideW1C sinnlar toto nne t ha t nRnrly wipc-d out 
island population in 1999.266 CashenCa",hi:m explainsexplain~ thatth~tthethe iAltmd foxfox populallon onon Sant:.I Ca l.illinfi IslandIsland JTlsanta catalina l~l"!Jrj.2!;S 

thethe ProjectProject hashas theth" potentialpotential toto exacerbtllO::! lh~ di"l"mpcr i$sue by ~ t.ro"sing residentexacerbate the distemper issue by stressing resident 
kit foxes and displacing kit foxes from their ranges (which may leadkit fox",,, and di1!piaClllg kit fox<:Is from thoir homehome l"iLl.gCS (which m~'y leild toto 
intermingling of and diseased foxes). The DEIS completely failsintorlD..ingli ng of" healthyhealthy ;lnd di>;e!l f:<eci kitkit fQX~3). 1'h" DETS comple1..ely fails toto 
disclose significant adverse impact desertdiijd o>;e thisthis "ignifitant adver >;e hrtPA ct toto de3~r (. kitkit fox.fox. 

III light. of the d llitem (H:! r oUI.hreak atat (he GenesisGenesis Solar F,ncrgy Pro)eo:..1:, a ndIn light ofthe distemper outbreak the Solar Energy Project, and 

thethe reAAonably roresecablc Im pact!! ~ kit foxfox fromfrom the P roject, C:lsh<:ln reOc)mm~nd :Jreasonably foreseeable impacts to kit the Project, cashen recommends 
thHi. tbc Applicant and BLM dl:ll'<:Ilo(l aa kit (0 ,. m itigation monitor ing program to bebethat the Applicant and BLM develop kit fox mitigation monitoring program to 
Approvcd byby CDFG. 2b"7approved CDFG.267 

11 . Impllct~ toto N!!,ring m rds14.Impacts Nestine Birds 

Th~ DETS requiresrequires thethe Applkanr toto have aa biologist monitormonitor active neSlsThe DEIS Applicant have biologist active nests 

withinwithin (.he rangerange ofof conslrllction-relahd noise cxeemling 65 dl:l}\.. m 'rhe DETSthe construction-related noise exceeding 65 dBA.268 The DEIS 
establishes adaptive management as "evidence Project-relatedeijtl'lb liHhc8 triggerstriggers forfor adaptive mllnll gnmn nt a~ "rlVidencc ofof Projl'let-rQ lated 
dD;t\'\l'bfin~ W ne~ting Lirdd ~Ilch AA ... M 8t sitesite rJ/}(Jndonmen t.":!.nn Cashen expla mtidisturbance to nesting birds such as...zest abandontnerlt."z's Cashen explains 
th HtA In'!! two lJignificant. pl 'OblAms "I\'Hh thethe DF.IS· IlPPlXl9.ch to miti~'1lti<.m for tlw. 
lProject'srojer.l:a iimpactsmpact.'! toto nenesting birds.sting birds . 
there are two significant problems with DEIS' approach to mitigation for the 
' 

ff< DI!:15, p.1..1-1u_ %a DEIS, p. 4.4-15. 
265 Qaghsrr Q6aments, p. see also Attachmentt~hm8Dl J,J, Compliance J"Cllo,1<l fur 0... Oen.......... &(~r P.n~rgy
.,.. C"""..iJ6n Crrmm"rrb!, p . 30;30; "'~, U/"" "' Compliance reports for the Genesis Solar Energy 
P1'O')CCl,Project, docu..<lledocumentingot.io~ deaths.kitkit foxfox death, _ 
266 Id.101' /d. 
267 Id. atp. 33.•" ld. " I p. ;ta. 
HI268 DE1DEIS,S, p.p. 44.3-23.. :l-Z:~ 
26s Id.""'ld. 
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First,Firm, ProjectP"Olect act\v\activitiest l C~ thatthnl.causemUM a~ nesting bird abandon its nestllcAting bird toto ,) ha ndoll j t~ M~twouldwould 
likely constitute take,zto which prohibited the Migratory Bird Treaty Act.1iliely cOllM.itui.e aa take, Z70 which isis ptohibitc d byby th" MigraLary n i1'll Treaty Act . 

Second,Seoc<Jnd, scientific~clentific literaturel iLcnl tul'c clearlyc11:o ~ demonstrates adverse~ d " effectsrly demonst rates thethe noise"rRc cm~d:1\ ofof noi~e 
an(\ otherother £ol'Ou; ofof human di!;tu l'bam~and forms human disturbance 0on1'1 nesting(lc.sl ,;nr: birds,bu'ds, includingillCludm g forCor example,<'I x!tmplfl, 
sound levels above dBA within source. But there isijound icvt' \11 abo\·e 5050 dBA wit il ill 1,0001,000 lnC!l>:: r6 ofof thethe SOUITe,meters Dul, t hcre ts nono 
evidence support notion that impacts nesting birds from exposure loudcvuicncr. toto support thethe not ;()n thil l, lml,acts toto nes ting birds rrom exposu re toto l()ud 
noise ievels can reliably avoided through monitoring and "adaptivenoi.;e ltwt' \$ can bebe reliably :J.voidcd t,hro... gh monitoring a nd "adllpLi\-c 
man ll g~D lr. n t.~:1;J Conileque nlJy, lhc ll'lltiw- t ioll measure:is i n:ldcquatr. ~ nd m ust bebemanagement."2?1 Consequently, the mitigation measure is inadequate and must 
re l'ided toto prohibit loud OOnstrucbol) lloU!t: wjtJl; JI aa <lL';enti!ically.dcrell81bla bufferrevised prohibit loud construction noise within scientifically-defensible buffer 
zone around nesting birds.lone around nestin g b ird". 

impacts nesting birds remain significant. Thus,Thus, impuct8 toto ne8ting hi,rd~ remain si~icll.Dt. 

is . lm p m;(s W Mojliye Frill gs·Tocd15. Impacts to Moj elve Frinee-Toed , LizardLj~ 

1'h.... m~IS indicutes thCl'C 1l.J"C approxim<ltely 1,mJ8 acrc~ ofof ocx'upicd l'IIoj avcThe DEIS indicates there are approximately 1,098 acres occupied Mol ave 
rringc·tocd li7,3.l'd h<l.bitat wi thin t hr. Chuckwalla Valley a nrl l'!ilo Verde Vall.:.y, offringe-toed lizard habitat within the Chuckwalla VaIIey and Palo Verde Valley, of 
which approximately acres (59.7 percent) occurs in areas where futurewhich approx imately 655655 :lcrell «(of) 7 ])e l'ct'n t) occur~ in lire!l$ w b.e re fu!;ure 
d ldevelopmentwclopmcnt projecprojectsts aarere proposed.2?2pm pO!lCd m DEIS concludes the mitigation measuresTheThe nELS concludes thc Ol iligabon measures 
proposed inin t he nELS would p1"O\'ide boitahlc compensatory m itigllt ion forfor habitatproposed the DEIS would provide suitable compensatory mitigation habitat 
losses.2?3 Cashen provides evidence that the DEIS'proposed mitigation isi03!!o1:S.Y.3 Cruohen provi des e\~de n\:tl t h ll t the! n ElS' proposed tnitigatlon IS 
lnnnequuU:.inadequate. 

First, fu ture development p roJe;,1<l would eliminatel:>(.l'i ofof the! 1,098 acresacres orFirst, future development projects would eliminate 655 the 1,098 of 
o(l(ul)icd Mojave fTinge-tO\ld lizard hu bit lit in the Cb-~ \:kwnna Vlilley and. Pall> Verde 
Valley, leaving acres. ThThee DDEISEIS propooesproposes habihabitattat ccompensationOlllpenSl:ltion atat II 3:1 ratio. 
occupied Mojave fringe-toed lizard habitat in the Chuckwalla Valley and PaIo Verde 
Vnlley, le~wing 443443 alTes. a 3:1ratio. 
Assuming projects that fringe-toed lizard habitat alsoAssuming thethe otherother projccLs lh(lt impactimpact MojaveMojave r·in~c ·tocd liz(trd habitat willwill a loo 
provide compensation 3:1 the projects would cumulatively haveprovide oo lllpc nsati on atat aa 3:1 ratio,ratio, t he Pl'ojccl.A waLid cumulatively have toto provideprovide 
1.965 acre" ofof oompensati()n h abi ta l" Thi" i~ impossible bccnuo;c only 41 3 tlc re1,965 acres compensation habitat. This is impossible because only 443 acres~ ofof 
occupied Mojave fringe-toed lizard habitat wiII remain after development ofocel,pie!i ~\ofojn\'e fringe·toed li1.,,,·d hablUd . will remain after dcvclopull:ont [Jf thethe 
projecu CUlll ulatively, t he projectil would not even be ahle toto Il.C«l rupJiilhprojects. Cumulatively, the projects would not even be able accomplish 
compensation at 1:1 ratio (which would require 655 acres).2?aTe~) ."t7·oomp"nsa4.ion at aa LI rat.o (wnich would require 655 a<:.. 

m Cawn Comment!'!.. p_ Wi.2?o Cashen Comments, p. 37. 
271 Id..." 10. 
"'l)I!IS, p.p. 4 4_24 .272 DEIS, 4.4-24. 
273 Id.01' 1,1. 
.,. CRabe" C"mm.nb, p . 21\ .274 Cashen Comments, p. 28. 
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Second,Second, thethe :\foJII\'~ fringe- toed Ii:tllrd exhibits aa mdllPopnla t ion iltructure, 
meaning population that has a spatiallypaoli lly dieeret.ediscrete distribution,distribution, andand forfor which at. 

Mojave fringe-toed lizard exhibits metapopulation structure, 
meaning aa popldn tion that has II & which at 
least one or more local populations has a non-trivial probability extinction.2Tsltlast One or more local population.., has;1 nrm·trivial probabili ty ofof Il:'ltinction. :n~ 

TheThe ra te of plant and tmimlll mctaJlnpul atirm~ dept!Dds rm t he dlsper~al ofoffate ofplant and animal metapopulations depends on the dispersal 
individual;;, both withinwithin andand amongamong pntche~ ofof hnbitat. Z7~ Silllulation mode]!!individuals, both patches habitat.276 Simulation models 

demonstrate clearly that populations interconnected patches have greaterdemonstrate cl<'Jarly th,l\.,lOPUlatjOM inin imer,:(!lll1cctcd patches have aa gTealer 
survival probability (i.e., persistence) than those isolated patches and, moreover'~ urvivlli pmhnhility (i.e ., pcrsistence) t han thoRC inin isol>l tad )!n1,chc~ aud, moreov6X, 
thatthat i!urviv nJ pr<:liJabilit), in conllllcted patChct! incr"a~ e;; with the degree ofofsurvival probability in connected patches increases with the degree 
clustering among patches and with corridor quality.2?7 Based on these facts, andc1u.stcring Ilmong plltch~ a nd wit h corritWr qUality.r.'! Dagcd on thegc facti;, a nd 
knowledge of other factors (e.g., deterministic and stochastic factors) affect theknowledge or other factors (c.I':"., dAtR. rminilitic (l ad fi t.'K:haatic ftH:to rll) thatthat affect t he 
pefsifitence ofof sma ll population.<;, Cashen concludes that t he .Mojll"e fringe-toedpersistence small populations, Cashen concludes that the Moj ave fringe-toed 
lizardlizard POPUhltiOl1 III t he Chuckwalla Valley lind 1'11.10 Verde Valhty& willwill notnot pcmst 
if there is The DF,TS failsfails to ~l d ilrce.!\ thethe 

populati.on in the chuckwalla valley and PaIo Verde Valleys persist 
if thH e i ~ aa 59.71i9.7 percentpercent loss of1(>B-s ofhhabitat.2?8abHII1. .2"":S The DEIS to address 
importance metapopulation dynamics in maintaining viable fringe-toedimportance ofof metapopulatlon dyn'lmice illlDaintaining aa vjflblA MojaveMojave rringe·toad 
lizard population fails to adequately disclose, aanalyze,nalyze, andand mitigdc thethelizard populuti'lil andand fails to adcqm\tcJy dil:!(:lo.~ e . mitigate 
Project's significant impacts to the Mojave fringe-toed lizard.Project's ~ignifu;a llt impacts 1<) lh~ 1-fojave fringe-toed lizal·d. 

C.C. ThThee DEISDEIS Mustl\lm. t DiDisclose,sclose, AnalyzeAnalyze aandnd ProposePropose l\l i t iMitigationgation forfor 
Impacts Cultural ResourceslmpacL'" toto Cullun"ll Resvurc::e !l 

national policy preserve 

important historic, cultural, natural aspects ofour national heritage. l'Policyoli~y 
SeSectionction 10110.1 ofof NEPANEPA declareRdeclares itit iis.. aa mattermatter ofof national polk'Y toto pl"e f.CfVC 

\Tnport.all t hi~tnri(:, cultural, andand natunli nSllcd.s oOom naUOl\ tU h"' rit~ge 
direction BLM Manual 8100, 8110.05D, further provides BLM shoulddirection inin m,)'I1'.Innuill RI OO, sectionsection Al .lO.OfiD, fm·ther p)"nvjde~ thatthat BLl'II shoul.d 
"[i]ncorporate cultural resource considerations all aspects planning and"[i1nc<Jrporale cultuml re~ource considcl"atioM intointo dl !lspect s ofof planning and 
decision making." Also, under Section 106 of the NHPA, the BLM has responsibilitydccisi')l\ mak j l1g.~ A]s,), under Section ! (){j "f lhe ':IHl'A, thc BL!>I h as re~ponsibility 

toto consultconsult with Lribc9 andand othe r panica til e mmre that theae impnd.s a.rc idfmtirocd 
aas~ earlyearly a~as possible. Consultation provide Indian tribes a reasonable 

with tribes other parties to ensure that these impacts are identified 
po~ihle. Consultation mustmust )IN''ide Indian tribe!:' n n'>llNOnnble 

opportunity 10 identify conccrnil about mlltorie properti&!, adviseadvise onon thetheopportunity to identifi' concerns about historic properties, 
ident ifi c.ation ofh is l.(:>nr. propertie>;, including lh(}fl(' of tmditionnl religIOUS andidentification of historic properties, including those oftraditional religious and 
cultural importance, articulate on the undertaking's effects on suchcultural import (tnctl, IllilC\llate itsits viewsviews Oil rIa) undertaking'R effecis on Ruch 
prove1'tics, and partk'ipate m thethe l'Cl«lluti'J11 ohucll effects.v~ The DEISDEIS failsfails totoproperties, and participate in resolution ofsuch effects.2?e The 
satisfii the requirements NEPA and NHPA.elltisf" t he require.mem$ ofof NEl'A :;md thethe NTIPA. 

.,. c...v.,,-n CODlJl)C"!~ p.p. 28.28.275 Cashen Comments, 
276 Id.m", 
Ib> I ll.271 Id. 
278 Id.t!» ld. 
M J6 CY.k . i SIlO 2,?e 36 c.F.R. S 800.2. 
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T he n ETS VjQl rl tcij KEPt bCC>lU3<l BLM'(i.J mpnd Analnis Focuses on aa1.1. The DEIS Violates NEPA because BLM's Impact Analysis Focuses on 
Sm HU Subset ofof Cultuml RCS QUl'CeS ilnd Tgnorcij OthereSmall Subset Cultural Resources and Isnores Others 

explained above, the DEIS'definition of"cultural resource" is extremelyAsAs explained above , t he nEJS' definit ion of "culLural re~o\.\rcc" i~ extre llltliy 
narrow,llanow, emphasizinge,nphasiz;ng- oonlynly specific,~p c<:\fic , small sites~ isolates on or in thesmall thatite~ andand ;so\a w.<; on 01' in th!! groundground t hat 
are recognized, identified and valued archaeologists through archaeological!UI' tecot::llizcd, idcu(,ifi.Hl lln rl "slued byby "t'ch>leolo~:iM3 t.lwou~h. archaeological 
surveys, while excluding "larger, moremore inclusive plo_en01ru>.ua like l(lnd scapee,r;Ut'Wlya, vdlile excluding ~larger, inclusive phenomena like landscapes, 
viewsheds... and 'districts."'280 As a DEIS only analyzes Project's";fI\\'s hfHis. ..8ud'd;';trictA."'ZiII'l A,:; II result,result, thethe ORIS ouly a ualyres thethe Project's 
impactsiml):lcts on onlyon only thosei.ho.<;(. culturalculturnl resources,-ei!(lUI'CCS itit classifiesc1a~<I sites, buildings, structures,asas cites, hUJithn AA, strudul'C8, 
objectsobjects 0,· distril,'i" made OftlP d iscrete lo.ndAoCape fcal.Ul'CII.or districts made of up discrete landscape features. 

Th.. DEIS'DEIS' n arrow definition orcultm a l resourcc!'; carne., t hro tt j::h toto ilo; 
definition the of Potential Effect ("APE")._ The'J'hfl DEISDElS definesdefines the APEthe APl:!: forfor 

The nartolff definition of cultural resources carries through its 
/1cfinitioll ofof the AreaArea of Potential Rl'(ect (" I\ PF/,
dil'CCI, elfe~u toto bebe wherewhere <Xlllstruct ion acl.ivil.ic~ will cert ai.nly ch ul'n upup thethe eoil thatthat 
may artifacts, and for indirect effects, aa half mil ~ lJUfl'e r zone aronud t he 
direct effects construction activities will certainly churn soil 
n"ln y containcontain artifactl'; , and fO!' indi rec t effect~ , half mile buffer zone around the 
APE direct effects.2sl AccordingAccOl'din g toto Kin!/.", t.hfl APF: fo r Loth directdirect I"lIld indirec tAI' h: forfor direct, e ffect3. ~R l King, the APE for both and indirect 
effects is arbitrary narrow reflects an assumption that only physicaleffecU! i~ arbitral'Y andand narrow andand l'o nacts an assumption th tlt only phyeical 
impacts physical"ll remainsr emailllllUal.tcl..matter.2s22aJASAs altrresult, theesult.theDDEISEIS completelycomplc\~.lyignoignores,re~. forfOJ'i,npllcta toto physi"~

example, the Project's impacts to viewsheds of cultural spiritual value that mayCXlllUplc, t he Proiect's imp!lct>l (0 viewshcds or cultura l oror !:!pld~ual valul:l t))at m ay 
extend beyond aaextend beyond hal( nli lc_~<\" "Tho lifl mc applif!!:! to:: auditory, olfactory. llml otherhalf mile.28s "The same applies to audi.tory, olfactory, and other 
impacts not directly related disturbance archaeological sites."284inllJ!l.ctH not uirtlctIy related toto thethe d ifu.llrba nce ofof archaeologlcaI 3;1.c1l."2M 

InIn I'Ihorl, the DEIS ignortls t.he ProjACl'S impacts onon cultura l rc!ourccs thalshort, the DEIS ignores the Project s impacts cultural resources that 
arc notnot hiilloric propertief> rel;O~wu;d byby thethe Applicant's com.ultant.s whilfl walkingwalkingare historic properties recognized Applicant's consultants while 
onon t he gro-u.nd I';urfacc. "By li rlll defining out ofof c,,;s tcncc all 'culturll l rcsou.,ecs' thatthe ground surface. "By first defining out existence all'cultural resources'that 
are not archaeological sites, and then excluding all effects than potentialIlrc not an'.haRologi<,..a1 site!:, a nd then (,;xcluding all effe<.:ts otherother t han pote ntial 
phphysicalYSIcal effc cteffects onon such !rites,such sites, thethe DEISDEIS iignores mostj::llore~ most ofof t.he pmjcct's likely UT1the project's likely impacts~~ ~""Cls 
on cull.\U',,1 rcsomccs __"l % In King'~ opinion, "BLM's conclus ions ate likely gro..~sly 
underestimated.'2so2i!S 1--1.1BLM's,1\-1'&apjll'oachapproach violates NEPA and the DEIS must revised 
on cultural resources.'285 In King's opinion, "BLM's conclusions are likely grossly 
und~restimated ." ....io lates Nl:!:PA and t hc DBlS lr\USt bebe rcvised 
toto flnftly~.e t.hc Prolect'~ impacl.ij onon d l cultuml r eclour ces ,analyze the Project's impacts all cultural resources' 

,., K,ng CoIllWc.ntl, 1'- 3.280 l{i1g Q66ngnts, p. $. 
UJ 1l1!1S, P 4.1U281 DEIS, p. 4.5.1. 
'''I(lnl Comme"t.., p.p. 13.13.282 King Comments, 
283 Id.Rl/d, 
.. ' Jd. " l p. 11_284 Id. 14. 
286 IcL ^tp.W I. 
,.. Ex", \1)5 C(lllll"r.nto, p. ~,286 IGng 106 Comments, p. 5. 
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2. TheThe DEIS FailsVEtS FQ,iis toto Ana.JvzeAnalyze thethe Proiect'sPro jcct'31ImpactsmvacfSonon BuriedBuried CulturalCultural2. 
j{e'i.()Ul·Qf\~Resources 

TheThe DElS f>tal.ca ,DEIS states, 

ltll,c d'Rtrihution of arti(actFl aC.rOM t ne Proj-::d site showi:l thatthat fe..... cultural[t]he distribution of artifacts across the Project site shows few cultural 
tE!Murces werc identified inin t he All u~hwe8tcrn and eaf>tern porl ions ofof l heresources were identified the southwestern and eastern portions the 
P,1lject l" it.e. result of flooding events that have taken placeThisThis may bebe aa reslllt of flooding evenl;.;; t h l:l t hal'o tIl. ken pi:lceProject site. may 
over time. The question has deep washes, suggesting that aoller I.ime_ The areaarea inin question has deep wui:J.es, Ru,.""g6i!tin~ that /I. highhigh 
volumevolume ofofwaterwater llflhasf. thethe potcntinl toto movemove tthroughhrough thethe aT() n alsopotential area. ThereT herc isis also 
endence ofof floodin g from t he McCoyMcCoy Wa~h neal" t.h e eas\.j;rn edge of the 
ProjectProject sitesite andand beyondheyond thethe surveyedsurveyed area. the area have 
evidence flooding from the Wash near the eastern edge ofthe 

area. I{j.storic depositsHist one ,lcJlO~it.s inin the llrea ha,'e 
likAly be<Cll disp l>lced byby these noodin~ eve!Us.'S7likely been displaced these flooding events.28? 

Kin>.: expl!iim inin hi~ comments thatthat the~e floo d events Can "~ >l rl:ifact.o, fcalu:re ~, 

burials, andunci wholewhole sites.site~. This enhances likelihood of unanticipatedted discoveridiscoverieses 
King explains his comments these flood events can "burv artifacts, features, 
hUl'inl"" Thi~ enllllnoos thethe hk"lihm)(l ()f unanti Qip ~ 

duringd Ul';n construction, which has happened the Genesis Solar Energy Project."288~ oon~lruc(.ion, which hits h nppened onon UJ.e GCllesis Solar RMro:y Pr,ljcel."2&! 

in addition, the DEIS ,:;t.1 r.c~ thflt ~nj)lcoccnc-age rlcpo.;; il'<; li re knowilloIn addition, the DEIS states that "Holocene-age deposits are known to 
ooncni n surface nnd buried areh:leologll;a1 ,Ieposits near thethe Project n fea~ :lud ~thecontain surface and buried archaeological deposits near Project area" and "the 
proposed Project area is underlain by Pleistocene and Holocene-age alluvial,In'l,lNled J'rojecl area if; underla in by latelate Pleistocene and Holocene·age IIlluvial 
fan, valley fill, fluvial wash, and Aeolian deposits."28e AsAs Kill !!, o,;pl:l inl'l,fl'\l!, VII-lillY (ill , fl m--:ial w:ll!h, n," 1Aoolin n depos i l.t,;"~ King explains, 

[iln other "wds, w b 'l!MOl the floplir,ant's wntractol1> notjoo,! in Lhea walk~ 
over surface ofthe proiect area. therethere isis e\'ery rcnsnn tn thi nk thatthat thereI,hel\),WCr thethe surfuce of t ho Dl:oiecl >we" everv reason to think 
are buriedburied rultma! dC1l Qsit~ nf' H,ll(lCfHle, j (wt Pleistoeelle, Here ltgltlllti l "!! cultural deposits of Holocene. if not Pleistocene. ~aee. Here again 
we a.rewe are heibeingng wwarned~ ' the potential for a Genesis thel ned ofof Lhe potentinl fOJ" ~ Gene~i~ SolarSolar ditusituation,ation, butbut ~he 
DEIS ignores the warning.2eonEl S iI$IlOI"€ ~ the warnillg.29Q 

Dc~pitc thethe likelihoodlikelihood ofof bUl'ied teMUrMI'I OD. the Pr'Oject si1e , and the c ~ta~tl"lp hfJDespite buried resources on the Project site, and the catastrophe 
that occurred at Genesis Solar Energy Project, the DEIS completely fails t<r~h.at occlIl'red a l· thethe Gene~i ~ Sol..I Ener'g)' p,.Qj ed, t.rte DElS C<lmpler.cly {..UII to 
IInnh':f.C Lrte PrOject'il impacts onon hude.l cultural rcooun !CS.analyze the Project's imp acts buried cultural resources. 

28? DEIS, 3.5-29.* ))! I$. p.p. S.5·29. 
I"'"r Comment&, p . 10.10. E and F.~zas 6i1g Comments, p. SeeSee ,,>50clso AttachmentsAttachments ! and r. 

28s DEIS, pp. 3.5-30 - a l31 ((emphasis~mph~";. ~'Id.d).added).M DEIS,))1\. 3.~-30 · 


"I>!'2e0 KinrKing c,.,Comments,mm.nt>;, pp. 11 (emphasis original).
_ II (enlph~~i~ inin ('.n~m RJ). 
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The Fails to Adequately Evaluate the Proiect's Impacts on3.3. Tho DEISDEIS Fa\l~ r.o Adtoqu6!.elv EvaJuate the ProWct's !;nDnd:~ Oll 
Cultural LaudfCilPCSCultural Landscapes 

Without any basis,, the DEISthe nETS states8tatp. that NRHP "eligrbility criteria are stillWitl10ut imy lmsi~ ~ th!ll t\'RHP "eligibllity ('ri toria arc still 
beingbllini( developed"developed" forfor thethe two cltlturallaud.<>e:rJpOl' ldenliri"d rm the Project silo> -- lhHtwo cultural landscapes identified on the Project site the 
Desert Training Central Cultural Landscape and the Prehistoric NetworkDcAA rc l'ra uung C€ntral Cllilural LandscH PfI und the p,.ehi.sto.·ic TrailsTrails Nct \w rk 
CulturalCulturtll Landscape.2sr TheLarulE:cal,e DEIS simply wrong. The NRHP's eligibility criteria. ~L The DJ-;jS isis simpLy wr(mj:!. T he KRliP'9 olil; ihiLity crittlfia 
have been in place since the 1960's and apply landscapes (and any othernavo ilOflr. in place i!Lnce the 1900'a unu flp IJ ly toto ialldscaJ'es (a lld noy other typetype ofof 
property).2e2 Also, National~ll tiona.\ ParkPark. SeServicerv ice issuedissued gguidelinesu;dcliucs forfor "va lu8 1i1lj:(In"l,perty). l9"! Also, thethe evaluating 
Iandscapes.2es The DEIS must revised include analyses of Project'sl andSCll I>€l l:l .21~ Thc nEls nl ll!';t bebe rcviAAd toto include tl nalyses of thethe Project's 
impacts on cultu rallaudscapC8.impacts on cultural landscapes. 

4. TheThe DEIS FailsP El S h Provide Adequate Mitieation for Impacts to Cultural4. ils toto P,·ovidfl AdttJuRte Mitigatir!ll fur Impllct!l 10 CulturtU 
&~QII1W8Resources 

Tl1e DEISDEIS inclltdeb one Ulitil:ll lirm measure for· thethe l'ro)e(,j.' s i.mp nct~ u,The includes one mitigation measure for Project's impacts to 
cull.ural l"e~ources "CUL. l " ~trJte !';, "BLM' ~ execut:".oll of" all MOA" ulld"f SectiOn lOGcultural resources. "CUL-l" states, "BLM's execution of an MOA' under Section 106 
r,f thc KHPA will "nlRolve advcrse lI ifp.c\.~ asfl(,dated with'· the Pl"f)j e ct .~ Aec<.> rdingof the NHPA will "resolve adverse effects associated with' the Project.zs+ According 
(0 tbe OF.lE>,to the DEIS, 

[t]he MOA will contain measures to avoid, minimize, and mitigate adverse[rIlle [\.fOA wm oon l..<!.;n Ill easu~s lO "void, minimize, and mitigate adve rse 
", (feets toto h istoric propc....(0/'1 a nd deuul the proce88 for a.ctiv it.ic@Ut llroeeedlD.effects historic properties and detail the process for activities to proceed in 
areas where historic properties are not now known exist; proceduresareal:! where h.istoric proPflrtiM a re not now knowlI toto e )[ '!!t; prO(:Od UM;; forfor 
lJ:ealmelil ofof inlld \'erte nt lhl:lCO"enes, ,·erognition t hat m .M will comply Withtreatment inadvertent discoveries; recognition that BLM will comply with 
NAGPRA; compliance monitoring; dispute resolution; and tribai~i\GPR.A; compli81100 mon itoring; di<;p utc l"eoolntion; and trihal 
paTticipatirm.2!l~participation.2es 

CUL-1 also states HPTP be prepared that contains proceduresCUL- l abo M,nes thatthat aa IIPTP willwill he prepared that contain... p,.r!l:cdurc~ toto 
mitigate impacts historic properties. The DEIS then lists measures~ thatthat themitigat e implld.' toto hi8tOl~.e propartiel:l. The OEIS thel1 lists meaeur e the 
HP"IP coul include.2e6HPTP {;,,,,ldd includc. 291l 

CUL-1 fails include "a reasonably complete discussion of possibleCUi.- J rait.; toto inclucl.e ~a reailOn~bly r:omplctc discusslOn nr pus,,'hlc 
mitigation measures"2eT ffor impacts toor impl1ct!'; VI cultculturalural ,resources."C80UI"<.!Ci'. Instead, merelymitigation mflfl.SU I"C3"= In&l1:\H.u, itit met ely 

2e1 DEIS, p. 3.5-30.." Or.IS, p 3...... 30. 
.....'k.o 3636 C.F.R. § 60.'1.2e2 See C.F.R. S 60.4. 
"'" Se.r C.f. N~lii,,,,al Re~j,n..r BuJkuU8 18,18, ~O andand 88. ovailable at.2sB See C.f- National Register Bulletins 30 38, available at 
http y'/www.nps. gov/nr/publications/bulletins.hUp i/Wwv< .n ,,*.ro»,'rrrlp uhli~8tio""lhu ll..o,iu;. 
,e4 DEIS, p. 4.5-9."'" OSIS. p . " ,,·9. 
2s5 Id. atp. 4.5-10."'" M lit p . ..\'~·lO. 
2s6 Id."' let . 
2553-020c\/~a-OOOC. 
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providesprovides aa "perfunct;ury descripliun" 0)' aa "me"e hsting" ofposeible, hypothcticfll 
mitigationmitigCltioD. measurecl,measures, inin vwbtionviolation uf)IT;Pof NEPA.2e8AW8 CUL-I provide 

"perfunctory description" or "mere listing" of possible, hypothetical 
Further,Further, CUL·] doesdoes notnot providc anyany 

ID1Ug»tioil fol' thc ProJcct'~ lmpacn toto anyany culLura! n,SOLlrces otherother thanthanmitigation for the Project's impacts cultural resources 
"rchacological sitessites tnunri onon thethe surfacesurface or thethe g)'ound andand idcnti('i"ri a~ eligibleeligible forfor 
thet.he NRHP,NRHP. DEIS satisfu requirements of NEPA. 
archaeological found of ground identified as 

TheThe n~TS completelycompletely failsfails toto sfltis[y thethe l'equircm"nts of)IT;PA. 

5. TheThe DElSDEIS duesdoes NotNot Satisfy thethe NHl'AbecauseNHPA because thcl'ethere isid 1\0 EvidenceEvidenceNo'1_ Satisfu 

BLM Consulted with Tribes
thatthat HLI\-i Cunsultd -with Tribe~ 

Th" NHPANHPA requil'es BUl'l toto lOC)llsult wllh anyany Indicm tl'ihe thatthat attaGhe~The requires BLM consult with Indian tribe attaches 
cultunll significllnce tn historichistoric propertiesproperties thatthat maymay hc affccr.eri byby thethe P,·oject.. Thccultural significance to be affected Project. The 
DEIS states that Applicant's (AECOM) made attempt toDJMS statcs thHt thethe Applieant's consultantconsultant (AECOl\'f) madc somesome att.empt r.o informinform 
IndianIndian tr-i.be~ "hout thethe Projeet.2SO Aecorriing toto th" DEIS,DEIS, AEC01I Bent lcttcrs toto 
tribestribes Ilnt!and mademade follow"ulJfollow-up phunephone ealldsalls.3oo:«11) King, project 

tribes about Project.2ee According the AECOM sent letters 
AsAs explainedexplained byby [{mg, contactcontact byby aa prujed 

applicant's consultant does constitute government-to-governmentapplieant's con~ulr~mt doeH notnot condtitute gDvcrnment·to·goveT'nment consultationconsultation 
required NHPA.301 ThlSThis i~is mademade dear hy t},e AdvidOl'Y Cuuneil onon HistoricHistoricr cquired byby thethe )ll1PA_iffil clear by the Advisory Council 
Preservation's ('ACHP) "Section 106 Archaeology states,Prescrvatiun'd CACHP") "&ldwn lOG ArchHeology Guidance"Guidance" whichwhich 3tatc~. 

[a][a] federal agencyagency maymay notnot delcgate toto anan applicantapplicant oror anyany uther non-federalnon-federalfederai delegate other 
partyparty itsits l'e~pon3ihllity toto consultconsult wuh tcdcl"Hlly recugnized Indi.an tl'ioe8 onon Ha 
government-to·governmentgovernment-to-government basis.basis. government's 

responsibility with federally recognized Indian tribes 
TheThe federalfederal govel'nm"nt's 

rcsponsil,ility_ ._is establishedestablished thl'uugh Executive OrdBrs, Preslden,ialresponsibility.,.is through Executive Orders, Presidential 
lllemOl'lll1t!a, andand otherother authOl'itie~, andand isis cxplicitly reeugnized byby thethememoranda, authorities, explicitly recognized 
ACHl"s l'eguiation [:W CFRCFR S 800,2(c)(2)(ii)(H) anri (C) ... W2ACHP's regulation [36 S 800.2(c)(2Xi0(B) and (C)...soz 

\fo)'cover, therethere isis nono evidencc ,hilt anyany menningfu.l con~ultanon occurredMoreover, evidence that rneaningful consultation occurred. 
Tile D~Tflmel-cly provirics capBulc sumruanes, withoutwithout anyany conl.cxt ur analysi~, ofofThe DEIS merely provides capsule summaries, context or analysis, 
8ix tribes'tribes' respon~cs toto AECO},!'s contllctR Specifically,Specifically, thethe DEISDEIS repurts:six responses AECOM's contacts. reports: 

... TheThe Quel,han TrialTrial HistoricHistoric p,.c~crvation OfficerOfficer ("THPO") e::q)l'es~cdQuechan Preservation ('THPO") expressed 
"conccfn~ aboutabout thethe culturalianriocap"" Ilnri wuuld likelike aa copycopy ofof thethe"concerns cultural landscape" and would 
Class IIICla&o 111 report;report; 

"" /ioOet'/.son. u.u. Mdlhou; Vi.,lIoJ Cd,,,,,,," Co",,,, ,,, , ,1&0 U,S. al; :1~2_2s1 Robertson Methou Valley Citizens Council, 490 U.S. at 352. 
_"'.ighbors ofof C,.od,Y Mo!mtai/\, 137137 F.M atat .I :I!lO; IdahoIdaho !!po,'ti, .... Cont!, c, Thom.I."'-. UI7 F.:lJ. al"'"zss Neighbors Cuddl Mountain, F.3d L380; Sporting Cong. u' Thomas, 137 F.3d at 

1.1 ~l,1151. 
'''''nElS, pp, 3,ti·27 - 28,2ee DEIS, pp.3.5-27 _28. 
300 Id.M ]d, 

",'I Kin!> Comments, p.p. 7,3or King comments, 7. 
pdf,M Ay"ilabie atat htr,,;,-/fwww,(lchp.l1!lyldcx;qiil.CIIP':!£2%RCH,U:m ,OGY%2{KllJIDANCE pM. p.p. 10.10.302 Available http://www.achn.eov/docs/ACHP%2OARCHAEOLOGY%2OGUIDANCE 
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.• The Agua Caliente THPO requested maps~ andand !:IileThe Agu a CnliAntll TriPo request.ed map site 
descriptions/evalua tions;dcscri p t1 rms/cval,,»I,iOll"; 

• The Cocopah archaeologisto gi sl; offeredoffere d nono l'eSp()n r;.e ;Th" O:.lG'Opah tribaltribal al'ChA~ l	 response;" 
• 	 be 


the class III 

. AA membermember ofof thetr.... SerranoSel'nno wantedw!lnt",d toto b<J notifiednotified of'l( updatesUpdllttM andand wantedw!ln tcrl 

aa copycopy ofof thc cJllAA IlJ report;report; 

.• 	 Arrow-weed, did not wish participate;3os andQuechao eWer, PrestonPreston An 'Qw-weed, ,lid not wi!\h toto plll'l lciptu.e;-'O' a ndQuechan elder, 

Thc Cheme hu6\; Chll irpcTson bad figcner a l concoorna IIbouto• The Chemehuevi Chairperson had "general concerns about 
dewllopment inin thP, dnf;f!rt."ao.development the desert."so+ 

III hi~ oommcnl ~, King cxplamti tha t,In his comments, KJng explains that, 

were sent AECOM to the tribes, ormfw]it hout knowmg wha~ kind~ ofof lettersletters were S")1 t byby AECOM 10 r],(l tribe~ ,ffiithout knowing what kinds 
what content telephone calls were, is impossible determineWJ1~lt thethe conteut ofof anyany I-P-lcp honn ~an~ were, itit is impod~iblij toto d(l t.crlllinP 
wheth"f Lhe DRIS' briO!±' capRule gurnmaricg actually captuI'l'! iribnl Vill W8whether the DEIS' brief capsule summaries actually capture tribal views. 

TheThe VEIS complerdy fails toto cVf.Juatc the meamng [If tribal (~O nol6rn~, otDEIS completely fails evaluate the meaning of tribal concerns, or 
cxplain what m4:ht bebe donc with. them. In (·ther won!ij , thf! DRIS ':ontb.j n~ .lO 

analysis project's eeffectsll"ecl.9 onon tribe<!.:J<I~ 
explain what might done with them. In other words, the DEIS contains no 
anlllysis ofof thethe project'~ tribes.3o5 

l\otably, ~II lack OfreSIJom!e~ (rom II tribeNotably, "a lack of response" from a tribe 

E!hould not bc interpreted a s II Jllck ofof interest inin conaultatloD oror 111 I,roviding 
information. Rather, the tribe' choose not to respond query ftom an 
should not be interpreted as a lack interest consultation in providing 
infOl·m>ltion . Rathe.r, the riloe maymay choo<ffl root to re~pond toto aa q Ufl ry (tOm an 
Il}>plicant (or(or itJ:; consultant 01' t"OllLr tu:tor) h CCiHU,C t hi.,. o::t)ntact docs notnot mcerapplicant its consultant or contractor) because this contact does meet 
the 	 government-to-government consultation. In those casest.he requirementrequirement ofof gover nm.lnt-to·government consultation, In t hO<!1l ca~e~ 
whr.l'c aa tribe has not l"C~l londod toto anan applicant oror it~ tcpr"' l'oCntatille, thl!where tribe has not responded applicant its representative, the 
federal agen(~y mu~t contllot thethe tribetribe toto ;nit iaffi (~on s1.!ltal,ion lind asce rtainfederal agency must contact initiate consultation and ascertain 
iti ini"'1"3t_~l)Gits interest.so6 

ifer e, despitedespite aa Jack OfrWP[l ll86 frow thethe Cocopah tribe andandHere, lack of response from Cocopah tribe "a QuecQuechanbR n cldcelder'sr'~ wishwish 
not participate (perhaps because the contact did not meet the requirementtoto not. p>lrticipatc (perhaps becaUdC lhe contact did nol meet t he requirement ofof 

..s03 The DEIS provides no reason why Mr. Arrow-weed "did not wish to participate" - it isTh<l L) t;lS provide~ nO " ",-",m "'by Mr Arrow·weed"did nol wi.m <0 parlidl,at..;" - perhapsperhaps ,t18 
beca uS6 "" d.:d uot wantwant toto taJ\,; toto u.(! Apphe>l nl'. oolllmltant. 
..304 DEIS, Appendix D, Table 3. 
because he did not talk the Appljcant's consultant. 

OElS, Append;:. D, TabJe 3 
305 King Comments,0II8 1<l1~ (''''''''Ilenu_ p.p. 88 
s06 "Section Archaeology Guidance,"ha~nJ.'l!)· {h.id~ruo';l." .,. 1111p. ((availableR,"~il"l,Jc 111at... ACHPACHP "Section 106106 An: 
(o~p~.lwww .....hp_Ir..;·lcI.....iA(;KP ..ZOARCHAt: OI.OOYh 2OG UlDANCF: pd/). 
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gQverllmcnt-to-governmeut CtluAultntien), t here isis nono evidence t hat t:lLM ilself 
contactedcontacted thelhe CocollahCocopah or(11' QuechanQuer.hnn tribes.tribes. This is blatant violation the NHPA. 
government-to-government consultation), there evidence that BLM itself 

'rbis is aa blatanl violation. ofof tbe KHPA. 

6. EvidenceTheThe DEW does NotNot SatisfY thethe }lHP;'\ beRl,W;e there i~ NoNo EYi dC:ncfl6. DEIS does Satisfu NHPA because there is 
that BI ,M Cpnsll.Jtc:!1 with OlhHr Pfl.rtje~that BLM Consulted v/ith Other Parties 

TheThe ):IUPA .-cquif'C!; OLM toto oon3ul t withwith tnbes an.d lIlher parCieJ.301 TherH 'SNHPA requires BLM consult tribes and other parties'3o? There ls 
nOtWldenctl thatthat OJ.M cOllEl ul l.cn with parllt!s uther Uum tribel:! whowho m4\hLh!l.vtlno evidence BLM consulted with parties other than tribes might have 
cultutll. l inlerests inin t.h" an:m (If t htl ProjC<'.t..cultural interests the area of the Proiect. 

1'hf! DEISDEIS IItl1i:eS lhat thethe maJori ty of the "sites""sites" thought toto he e ligible forfor thetheThe states that majority ofthe thought be eligible 
NRHP are associated with military activities associated with World War IINKH f> li ft! asoo~i llted with miljtlll1' tl.t1ivities aAA(1("imed w;tll thethe Wol'1d W:u 11 
GeneralGenel'lll PatltlnPatton trainingtra;mng cencenter.3o8ter.-"'& no indication that BLM contactedYet,Yet, therethere isis no lll(h~ation lhnt D,I,.M conulct",d 
military history about their interests in the treatment such sites and themilitar:{ history groupsgroups about their interestJl in the treatment ofof sur.h site<! (md t he 
Janrlr.cape(A)Iandscape(s) ofof whlchwhich theyt hey arearc parts.yarU! , Consultation is to identif ing Project's(;ons,dtatlOTL l~ keykey t o ldentifying thethe Pl"OJe~"t's 
impactsimpact~ onon thethe "Desert"Desert 1"Training'aining (;enl.erCenter CulturalCultural LaLandscape."ndscape." InIn hishis Commenl~comments, 
King explains, "the significance of a landscape site, anything is.lung Ilxp!ainR, "th" significnnce ef ,')landscaptl (or(or ,,,ik, oror <l nything else)else) is notnot anan 
abstract quality uninvolved observer can measure; is inevitably embedded!:I.batr!l~t quality thatthat anan uninvol.ed obaerver can meai'uro; itit lS inev ilab~y ,.mhcddcd 

minds those perhaps value Withoutabout placs."aoe Withoutinin thethe mincli; ofof thollC whowho knowknow ahout andand perhaps value thethe pw.CtI,"OOO 
proper (,'on3ultation, it if; i rupCl.'!sih lc toto dett!nnine the extent of thl! J't'ujecC& ;milar-tElproper consultation, it is impossible determine the extent of the Project's impacts 
00 thethe cu1tural landsc.apeon cultural landscape. 

7.7. TheThe DI!IIS doe: lS"Qt SJl tim t he AmericanAmerican lodillll RcJigio YiI Frct:<iomDEIS does Not Satisfu the Indian Relieious Freedom 
Act"" 

American Indian Religious Freedom 4"1ato ('AIRFA') was enactedTheThe Am"'rlcan Indian RcHgiOll~ Freedom Act310 (AIRFA") was ellar.ten toto 
ptotcr.t and prc~cr\'e t.he (.r aditional rcligieu~ rights andand cultutal prat'tice~ ofof Katiy»protect and preserve the traditional religious rights cultural practices Native 
Americans. These rights include access to sacred sites, freedom to throughAme):ican~. These right.; include acce~s W sar.md ,.'iw~ freedom w worshipworship tbough 
c~ remonil1.l a nd lr aditlOllld Tig],t~ andand UF1() andand posiles81On ofof objects ~'Qn6idered 
sacred.sacred, amoamongn" otheotherr rights.ri"ht!l. AIRFA requires agencies respect 
ceremonial and traditional rights use possession objects considered 

AlRFA required federalfederal agcncie~ toto resV6ct thethe 
customs, oc~monica andand tt'arlitien~ ofof Kative Arnerkan religi.(l n~.customs, ceremonies traditions Native American religions. 

The DEIS that "t[h]e BLM complies with AIRFA obtainingThe DElS statesstates that ~t(hle DI.\{ (',OmpliQ;J ""ith AlRFA byby ubt<uning andand 
considering the views traditional religious practitioners as part of the NEPAcon:lide ring the views ofof t ,·aditionnl reJ.igiou.<; prllclitiollers 81;: l)arl.of t.he )l};l:'.A 

WI twH I'A, I 1()fi;;i6 C .F .R. 1'&n.IIOII.307 NHPA, 5 106; 36 C.F.R. Part 800. 
-J)R18.p 3.f>.Z8.308 DEIS, p. 3.5-28. 
M't I{.irul' C"..omm rn"", p . Hlsos King Comments, p. 10. 
" . 4242 Ii S.C, § HI"~.310 U.S.C. S 1996. 
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compliancerolJ\p1i~nce process."311prucess ," ~ll DEIS contains evidence that the has takenTheThe DBIS co ntl\i !l.~ nono evidence thal th!) BLMBLM has utk",n anyany 
action to obtain and consider "the views of traditional religious practitioners."act iun Ion nbt~ 1l1 ~nd r,nnsidCl' ~the vj ew~ uf traditiuna l rc ligio\.\~ praclitiun",H." 

H Graves ProtectionTheThe DEl S dO NI Kat Satjsfy ,1,!! NativeNative AmericanAmerican Gravc~ Prolfoctiu DActAct8. DEIS does Not Satisfu the 

TheThe ).fative American GrllvcA r wteC(ian Actm (").fAGPRA") requ[rell fedlc' raiNative American Graves Protection Act312 ('NAGPRA") requires federal 
agencies return Native American cultural items their respective peoples." gonci!!s toto .'.. turn ).fativc Atuerican cultural item s toto the ir r,u'pcctiv+I p<,ople3. 
Cultural items include remains, associated funerary objects, unassociatedCultural icc mll include humanhuman remain!'!, aSdociated fu nerary oujccta, una &wcu.ted 
f\IIlflrn ry objects,objects, sacred obJccu, Bnd nhjl<CtI! or cul~ura l p:l trimony .al~ Cuder 
NAGPRA'sKAGPHA<! implementingImpleme nting regulations,slarcgu la tions.lIJ if the discovery Native American 
funerary sacred objects and objects of cultural patrimony.3ls Under 

~ it the dmcovcry ofof Na tive Amcrican 
ancestral remains items can be expected on federal or tribal land, thea ncestnd remains oror culturalcultural il.f\ms t:Il n he "-XlJeded on federal Of tribolland, t.he 
federal agency must consult with culturally affiliated tribes and preparefedertli agcm~y must. con sult. ' "nth cultuTil lly affiliai~d tril.Hl8 and prepru:e andand 
impit!ment aa Plan ofof i\ction .~l ~implement PIan Action.315 

The DEIS fails to comply with requirements andTIle DETS completelycompletely f~il~ lo comply witn thethe reqtLirIJmc;nUl ofof NAGPRANAGPRA and 
it~ implementing regulll.t,ioll~. Instead, th~ DETS stateH, "filfhumall r&maill~ Orits implementing regulations. Instead, the DEIS states, "ft// human remains or 
1l '1<!<JCiated fu ne r!)l'Y objccts are discovel'cd ()li publicpublic 1:1 nd~ withinwithin tltl! Proj6(;t an>a, 
theUIC BLMAT ,M willwill O)mplycomply withwith the lawlaw andlind regulations'regulatiollii".'. "316! lS TheThe DEISDEIS ignure~ thethe 
associated funerary objects ore discovered on lands the Project area, 

the ' ignores 
NAGPRA regulations that require consultation culturally affiliated tribesK4.GPRA r".guiatio)ls t hat re(luire OJ lliiuit.atwn withwith culturally afillial:ed tribe;! andand 
preparation a nd irnplement(ltiol1 ofof aa PlanPlan or Action if cultural itcmA fl Ie expected 1.0 
bebe found.found. King explains his comments that, "[g]iven geomorphological 
preparation and implementation of Action if cultural items are expected, to 

King ('Jcplai.ns inin hill com ment6 tha t, ~[gli\'en thethe ~,'comorpho logu~.'l.l 

evidence that buried Holocene (if not Pleistocene) archaeological sites are present inf! lI idence lhat buried Holocene Clf nOl Ple istocene) a rdlfleological sires fi re pre<lem ill 
thethe proJat.."'t f1l'f!fI, aa POA mUl'lt bebe d!:! \'eloped now, prior toto Pt"Ojcc~ Ilppro\"nl.~311project area, POA must developed now, prior project approva1."317 

l\-1oreover, the DEISDEIS states, "BL.\t ",· il l comply wjtl·_ thethe lawlaw and r!:!gulntlon<!" 1fMoreover, the states, "BLM will comply with and regulations" if 
"human l"(!mains or associal.cd fUllerary ohjects arB dio;c()\"c rcd."!18 T h!:! DEISDEIS"human remains or associated funerary objects are discovered.'3l8 The 
complet ely ignores ~GPRA'i! reql.UT!:!mento with respect j, ) una~l'>Odntl'ld fu ncl'at y 
objects, sacred objects objects t.rimuny. 
completely ignores NAGPRA's requirements with respect to unassociated funerary 

cultural patrimony.obiech, slicred 0bjocts andand objects. ofof elL It\.ll"fil p~ 

a" LIt-IS, p.p. ;Uj.';12.311 DEIS, 3.5-32. 
U!~ C.S. C. § l001 c< ..,q. 
313 2525 U.S,C. § 3001. 
312 25 U.S.C. 5 3001 et seq. 
'"~ U.S.C. 5 3001. 
314 43 C.F.R. $ 10 et seq.~,. 4g C.PA § 10 et """I. 
11:0 4343 C.PA § 10,3{c).315 C.F.R. $ 10.3(c). 
~,. DEIS. p.p. 3.5·33.316 DEIS, 3.5-33. 
II' !{,n~ Comm~nb<. Jl la.31? Klng Comments, p. 12. 
318 DEIS, p. 3.5-33."" UBIS, 1'. ~.~·33. 
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D,n. 	 Must Analyze Propose Mitigation forTheThe DEISDEIS Mllst Disclose,Disclose, Analyze andand Propose Mitigation fOr 
Impacts Associated with 	 MaterialsImpacts ASSOclntnd with HazardousHazardous l\'laterials 

The DEIS to Adequatelv Analvze. Disciose.Dii'.do~~. andI\nd MitieateMithw,tg1.1. 	 T he PElS FailsFails to Adequatelv Analv~e . 

Impacts Associated the Release of Hazardousrdou~ MaterialsMHI&ria1fIwptl&l6 M'KIClated withwith t he &kase (I f Hl(Ul. 
frow F1<)(1liingfrom Floodine 

The DEl S staleI'; th.n~ {ollow ing PI'Ojcct COlliltructIDD. ~erog ion would occur inin aaThe DEIS states that following Project construction, "erosion would occur 
Dllllllier comristent withwith f'~ing condit iolls , ,.,larin g toto wind andand n!lsh nooding"' -' manner consistent existing conditions relating wind flash flooding"erg 
a nd ~o ll- sile inundation oh h.. PQlal' arrays during flood perrO<!". is a nl icipfltcd [If! aaand "on-site inundation ofthe solar arrays during flood periods is anticipated as 
matt er of Project dcsign . H~ However, as Cl:ploined byby h azHrdO \l!' IDliterla lr. el:pertmatter of Project design."3zo However, as explained hazardous materials expert 
Matt Hagemann in his attached comments, DEIS fails disclose "erosionMHtt Ha llemflllll III his ar lach € d com mlmtfl, thethe D!;I.8 f[~ils toto d isr: losc thatthat "eTl)(jion 
fromfrom flo,)din g deiltHbiliw, top~l le PVPV pll.ncl arraysarrays and maymay cau!c eVap \lTltliull Jlond~ 
toto ovcrtopovertop andand releaserelea se wwastewater."321aMcwiltcr."m This result the release of 

flooding destabiiize, topple panel and cause evaporation ponds 
This maymay nc8ult inin the T€ lease or toxictoxic 

coml>o unds <lnd lttlpnctof; t.o er.olo~r.acompounds and impacts to ecologicall receptors.322receptor~.·1"2 

The Project. i~ locatedlocated ')ll il broltd, alluvial fan ill aa picdmont.mThe Project is on a broad alluvial fan in Fiedmont.3zs The'l'he ProjectProject 
ph.Ct!s in fra!.1.ructure (including PVPV rmnels ami evt~PQratiQn p')nd~) in thethe path ofofplaces infrastructure (including panels and evaporation ponds) in path 
distributary ephemeral stream channels which characteristically fill overtopa istnbV'."lry ephemeral stre<lm chanMls which cit"-""lcl.cristically rill andand o\'crtop toto 
accommodate infrequent rainfall events.s24 As Hagemann explains, "[d]esertaOo..'Om mod.,"l te infrequent rainfall 6\'enl.A,l2' A8 Ha~mlHtnel(p1a i ns "ldlescr~ 
piedmonts are characterized ephemeral flownow netnetworks....or\o; thatthat oonvcy hillh·velOCllyl)icrlmo,l ts ar.. eharacteri7.6d byby c phc ruct >tl convey high-velocity 
flows through complex array unstable channels which shift positions duringflOW8lhro u g.h aa comple:!: array ofof uII~t<:Ible ch,mncl.3 .... hich i' h irt POSitllllll:l d .u-ing 
flooding. Predicting floods settings is difficult because of limited amountsfloOlilng P rcdi<..'ting n ood .''1 inin thesethese s;c l.tings il! difficult. becalJ.3e ofl imlwd I:t.Inoums 
ofof measuredmCA!;uocd datadata onon flowflow Ifrequency andl~QucnC'y !l nd llydrauliCiJ.hydraulics."325H 

",." Ilfmcaftsss21sh showsrch II ho"' that~ thaI. 

"'conventional concepts ofof OOOdIllll.infloodplain lUmanagementilnagcmcllt (j .c .,(i.e., asas rclaj.cd toto pt! renOlalperennial·'oon\"cn t.:.L()llal ooncept~ related 

streams) not transfer' to alluvial fan settings and'flood-hazard management [."]]
lltreams) dodo not (,ransfp.r' t(l aJluvul.l fl.n !i.() i,tings rind 'floo(l·jmurd lllana.g.n:ucnt. [.. 
isis aa pal'j,ir.\.\la)·jy challengin g task, " 'i~~particularly challenging task.D'326 

31e DEIS, p. 4.7-8.~.J't Ul(I's. p . ... 1
320 Id. at " , ....20-11.UI /<1 

^tp.4.20-9.~'.I:IMS~tIllln n Co4Ulle.tl.t;., pp_ 1·2.321 Hagemann Comments, pp. 1-2. 
322 Id. atp.2.mid", ". 2. 
323 Id.mld.Mp J 
324 Id. ^tp.3.!ItI T,l. 
325 Id.-Id. 
326 l'd. (quoting Geologic Assessment Piedmont and Playa Flood Hazards in the Ivanpah... Td. (q"ot.>n<: Uool~gic A""""mcnt ofof Plcdn":Ult MId 1'18y~ n ood Ha.~,d.e ;n II" , lvanPM ValleyValley 
Area, Clark County, Nevada, 2010, available at http://www.nbmg.unr.edr:r./pubs/r/r53/index html).A.,~.., Ciarlo. ('",,,nty, N~,·"d.", 2.(\ l O, n",,; l~h1~ III http:;.I'w""". llhm!.unr.~d.u/p\.(l'd1l'ft/i:>tindo»: , MmJ). 
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,flv panels contaimng cadmium laihu-ide ("CdTc") mar ba u sed forfor thePV panels containing cadmium telluride ("CdTe") may be used the 
Project.sz?l'r()Jt:oct.~2'7 CdTe hazardous substance and panels break,CdTe isis aa hazardnuR substance !'tad ifif p:1.ncls break. CdTeCdTe couldcould bebe 
released.328, TheThe DEISDETS states,stale ~, withoutv.lithout anyany evidenc'~, thatthat "if"if thethc modulesmodules werewerereleIlAed.~" j evidence, 

damaged,dLt !ll ~ ged, CdTeCdTe wouldwould notnot mQbilizmobilize!! fromfrom the gb""J mLo the cnvironmen t. inin anyany
the glass into the environment 
plausiblepJnusiblc Project conditions.'32s EvidenceI'roject condJ Li()n s,"~iI<l shows otherwise. recent study foundI':vidt:once ~I:tOW3 otherwiii€L AA reccnt study fou:nd 

cadmium~ from broken panels can leach into groundwater at concentrationsthatthat ,~ dmi \1m r.'om orokcn PVPV prl ll!!l" eaaleach inlo j!roundwate r a t ooucctltration3 
that exceed r:nvironrnental Scl"\:!oOning Levels whichwhich han- been eBt~b l ished (orthat exceed Environmental Screening Levels have been established for 
"protection against leaching and subsequent impacts to groundwater.'330 Panels~p~l.9Ction /l!.:ainst leaching and 81\b~quenl impact8 to groundwnt~r_"~ao Paneb 
(bAr. brcltk duringduring fuJodin¥ CQuid rc lMACCd'l'e (at ooneenh-a tions t hat e:ttooed 
EnvironmentalF.nvironmental Screp.ning l.Screening Levels)eve.II.) thatI.h..·u maymay bebe carriedf'.ar ried to[() theI.h.. McCoy)feCvy WashWai:!h and~nd thetb e 
Colorado River.331 

that break flooding could release CdTe (at concentrations that exceed 

ColOJ'Bdo Ri"er_3~1 

}1ooLhng couldcould alsoalso lllulldute Ol vnpOt!U;on ponds,ponds, Ik fJ ding toto eroS:lOn , fuilure ofofFlooding inundate evaporation leading erosion, failure 
j,he pondi embankment~ ~nd Il. release ofof wast",wuIH,_'l."I:l Th", eVllporution pOn dRthe ponds' embankments and a release wastewater.3s2 The evaporation ponds 
would C<J:alv in dlf;"harg'" fl'Qnt th l! wal.eJ' treatlll",nt ~ystem andand would requir", iJ.would contain discharge from the water treatment system would require a 
Wast!'! Dis(;hill'gk Rkquil'elllflnt pcrmit frolll the ColoradoColorado River Regional Watill'Waste Discharge Requirement permit from the River Regional Water 
qunlity Comrol Doard_ m A"' :Ol'ding to th'" DETS, r,he Roli.d~ produ~ed il'om 
precipitationpradpi ttllion o[minenliRof minerals inin wastewaterW!Ui I.eW ~I .er wouldwould likelylikely he c1a;Rlri",d liS CI!l8! IT nO Il-
Quality Control Board.333 According to the DEIS, the solids produced from 

be classified as Class II non' 
hazardouslIa ZUI'M\UI industrialindusLrial waste.ss4WfJ Rto.:'\.'~ The DEIS contains analysis impacts associatedThll DETS oonta ins nono anflly ~U1 ofof impllcts aAf;()(:lated 
withwil.h thet he release ofrelease of ind uindustrials trial wastewaste 1has aa resu lt or Ooodillg_ result of flooding._ 

T his 18 ptu'l.ieular ly oonccr nin{;' oonsidenng t_he recent nood eVllu t. a t thtl 
Genesi!>Genesis SolarSolar EEnergynergy ProjerProject.l. thatthat dnmagf!ddamaged Apapproximatelyprm..-imat!'! ly 200200 mirrorll. '''~ 'I'h", 

This is particularly concerning considering the recent flood event at the 
mirrors.335 The 

ofthe project characterized the 100'year flood.336 Based ondeveloperdeveloper o( the projed r.ba raet.;riZOld th.; stormstorm asas aa lOQ-year flood. >138 Based on 
d~t-a from thethe PTc"ipitation Frequency Dutil Server fromfrom the NationalNational O,:ean ic andanddata from Precipitation Frequency Data Server the Oceanic 
Atmospheric Administration, Hagemann determined that was actuallyAtmosph"'rk Admini" lration, HagemuIUl deterillined thl. t thethe stormstorm was tlctlllllly aa 
500-yeiII floodflood evcnt_:<~7 TheThe DETS provides nono andysi~ of the Pl'oject'a lmp~cts500-year event.337 DEIS provides analysis ofthe Project's impacts 

Ii! &e D}!;lS. p.p. 1.9-6 (t.h e Appl;"",t. h,," ,,!)t, dct:o:'tmi.llcd whichwhich typ e ofof f'V panel will, bebe 
Project.Proj ect, panels containing CdTe iiois 0,,"one of the options being considered). 
32? See DEIS, 4.9-6 (the Applicant has not determined type PV panel will usedused fnrfor t.hthee 

PVPV p"n~h ,""".3in,,,~ Cd.T~ ~f thl ~ptio"" h";"6 con.id~r.d). 
328 Id. a'p.2."'Td. "t p. 2. 
;of D~lS, p.....Hi_

"*'s30 H~~Ill"Hagemannnn Comments, (quoting Screening for Environmental Concerns at Sites with
 
32s DEIS, p. 4.9-6. 

Con:.m"Dt~ p.p. 22 (quotl"l< S<:~"~III: r..r Environm"nb.1GonC>' rn~ "I Fliu.1 wlU> 
Contaminated and Groundwater).C.oll~m.im"ed SoilSoil "nd Ground"'at~r). 
,." HagomOl.Ll1l COlllIDenu;, p . 2.331 Hagemann Comments, p, 2. 
as Ill. a~ pp. 3-t;. 
-323 JdId. atp. <I.4. 

332 Id. atpp. 3-5. 
_ lOl JI 

SM 1)1::1S. p.p. 2·22 .334 DEIS, 2-22. 
om H"",m,nlTl (',ommen"" p _2_335 Hagemann Comments, p. 2. 
336 Id.~t.I. 

337 Id.,1m ld, 
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associated!)F.llOC,\!itcd withwith aa 500-yearDOO-year flood.flood. Further, the only provides mitigation forFurther. th~ DEISDEIS only provides umigatiu ll fu r 25-25
yeaI' lind 1IJIJ·year storms. il3S mitigation for a 500-yearyear and L00-year storms.338 ItIt doesdocs nonott, providepl'ovidc anyany mitigation fOI' ~ MIO,yur 
stormdtorm event.event_ panels containing CdTe used for Project and floodingIfIfPVPV panel~ cunl!\iniug Cd'Ie areare u~f'd for thethe Project aud nooding 
occurs,occurs, Od're could be releas.cd t;() :'If eC<>y wash andand thethe Colorado RiveI'.CdTe could be released to McOoy wash Colorado River. 

Eviilence shows~hOW3 thatthat flood-hazardflood management inin alluvialalluvial fanfan settingsS<:! u ingt< isisEvidence · h~urd IU!:Ina~ment 

particularlyparticularly cchallenging. Tellingly,hallenging_ Thllingl)', thethe recent~nt flood at Genesis project causednoad a t thethe (',.-cne8U1 IlI"OJlld ellu!\ed 
significantsicrn fil'.ant,damage.danwge_ According Hagemann, the DEIS' mitigation measures forAccordin(i; toto Ha(i;tHnann. t he DElS' mltig~Hlon meaf<UI'C!l fur 
lm)\acts 1iSl!000aled ....itb 25-yetlf t1 nd 1aO-ycar si.or:nsimpacts associated with 25-year and 100-year storms 

would clear ly not hI! adequate in thethe eventevent of aa "tornl of t he magJlltllde whichwould clearly not be adequate in of storm ofthe magnitude which 
u(;cnrIe.d on thethe Geue!llf, Solal' Energy Project sitesite onon July 30·31, 20 12. TIle 
rainfall Genesis Solar Energy Froject showsahows thatthat floodingOoorting thatthat ill 
occurred on Genesis Solar Energy Project July 30-31, 2012. The 
r!lillfall eventevent atat thethe Genesis SoJar Enllr!;Y PI'ojed is 

anticipated can occur in the desert estimating the likelihoodnotnot II.ntkip ated can OCt~ur i n the de3erl wherewhere esiinwling the likelihood ofof 
floodflood events i~ natoriou~ly diITkult....F1oo(ling of the m~, O:lli ,tl1dt\ ob~rwd onevents is notoriously difficult... Flooding ofthe magnitude observed on 
July 3()- :'!1 , 20122012 nt the Gellesill 8o1NI' Enel'gy ProjectProject sit<! wouldwould havehave thetheJuly 30-31, at the Genesis Solar Energy site 
p(JtR.ntial toto eaUilC wirlespread dElOla.~ I') PVPV panc!lIrraYI:l Hnd t;() thethepotential cause widespread damage to panel arrays and to 
eVf,poration ponds,ponds, impactll notnot allll.ly~.crl inin thethe DElS. iI6aevaporation impacts analyzed DEIS.33e 

include an analysis of impactsTn light, ofof thisthis eviden ce, thethe nF-IS U\us~ bebe reviaed toto i[lc1ude IlnIn light evidence, DEIS must revised a m, l.ysis of impact.!! 
and mitigation associated with the release of CdTe from PV panels and industrialnnd mltigatioll llSsociatad with t he rc]l!ase uf CdTe from l'Vpanels lind industrial 
WAste fromfrom llvllporlltion pondo;.waste evaporation ponds. 

2.2. DEIS Fails _ . Mod )1i112HI&TheThe DEIS Fll. il ll toto AtieQuit!.t:lv DisclofIC AUillmAdequatelv Disclose. Analyze. and Mitieate 
t he Pl'vies,t'll PotentialPotential toto Yiolate WUt.eI Quality SUlUciarJi! fw dthe Project's Violate Water Quality Standards and 
Wfi~Ul D;fI<'.hiln!~ Heguiremenl.!;Waste Discharse Requirements 

Th~ ProJ"d melllde~ upup 1,.0 ci l<ht <!VNporation pon(if; ror discharg~ tJ.·OIll th<! 
"water treatment system._ ThThee ProjectProject willwill ahoalso iml'adimpact l85185 ac,·c sacres ufof wateJ:'~waters ofof thc 

The Project includes to eight evaporation ponds for discharge from the 
'nWr tr"atmem ~y~t.cm the 

State, includingincluding ephem"ralephemeral dJ:drainages.3aoainageB.i'O TtHagemannllgemann explaill~explains inin bi ll (lO mmcnts thatthatStat"" his comments 
ddischargeischar l<C Ooffwaill"'w~terwastewater tot;() tllthes sva.poevaporationnltion pondsp011(1;; would require Waste Discharge-,,,-auld requ(re aa Wadte Dischnrge 
Requirement permit [rom t he Colorado Rivcr Regional Wtlkr QU>ll ity ControlRequirement permit from the Colorado River Regional Water Quality Control 
B6a1d.3a1 also notes that any fiI1 placement (e.g. during road construction) orBonrd.M1 HeHe a illo noW:; t hat a ny fill Jl ltJ.cc)1lcnt (e.;i{. during road oonstruction) ur 
ploceruent ofof PV pflne l ;:;upporl.,<; flCro~ ephemen o.l drainages would reqUi re 8.placement PV panel supports across ephemeral drainages would require a 

... DEIS, ))p. 4.20-18 19.19.338 DEIS, pp. 4.20-18 -
~ 1I~,crn"nn Comments, 1'- 4_ 
340 DEIS, p. ·4,3·6.4.3-6. 
339 Hagemann Comments, p, 4. 
M: DE/ f;, J), 

loA'liartmOlnn ('A)mm~n(", \,_ i3ar Hagemann Comments, p, 4. 
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permit.3a2 fails evaluate these permit requirements. An/11\ analysisfmltly$i~ isisp l::!l'mil,,~U TheThe DEISDEIS fall~ toto cv.1.!UIl.W thc~c :permi l rpqui rcmll nts. 
necessary to the Project will not cause or contribute to an exceedanceneCe~ury to showshow thatthat t hp Pl'oject w ill not cau~e ur cuntr ibute t.o nn CXCEo cdtlHCfl ofof 
water quality established forrOl' surface~\lrface waterwal.er andand gt'<lumll'.'.1.tel' under thetheWll.tEo.1' quality standardsstandards e~lablidhed groundwater under 
Basin Plan, ensure compliance the requirements of the Porter-CologneT'l ll.sin Phm, toto enn're fullfull cOlnpli !:ln(.'<:l withwith t.he requirements of Lhe P oruJI;·Cologne 
W!:Ite r Qualitr Control .\ ct ;j1)d thethe C!:Ilil'ornia 'Yater Coo.e, a nd toto showshow thatthatWater Quality Control Act and California Water Code, and 
t\·flA LCwIl.tAI' di.<;charge il wl GIL placementplacement willwill nrlt cauBe adver !lC efftlct s toto wildlifewastewater discharge and fill not cause adverse effects wildlife 
andand,wowrs o( the State.waters of the State. 

FU rlhe r, l.he Cali forn ia Wtlter (',(Ide requires t he ;\pplic:1 nt toto prepare aaFurther, the California Water Code requires the Applicant prepare 
Report of Wa Rte Dif>Ch arge fur a pprova l fromfrom thethe Colorado Rive t RWQCH:J.t' prIOr totoReport of Waste Discharge for approval Colorado River RWQCB343 prior 
Project approval. Hagemann notes that other solar projects with evaporation!'wject ilppmvill . Hagem ann notes Ihm other IIOla1' projecf.i! WIth evaporAtion pondsponds 
and fill placement were required prepare ROWDs prior to Project approval.3aaII:l.ld IiI! placement were reqUIred toto prl:tpllre ROWDs prior t o r l'ojl:tct nPI)ro\'a!.»4 
The n OWD Ahould be ind udcd m tI l"I:! vi~ed DEl S soso thatthat thethe public r~ n reviewreview thetheThe ROWD should be included in a revised DEIS public can 
Project's potential impacts on water resources and biological resources. HagemannP)"oje,~t'~ po tenhallmpad~ on "'· !l.te ~ TC",',urcc~ and blOlog\~1 TC~lW'CC A. Hagemann 
explnlnA t hat,explains that, 

[I.]he ROWn shouldshould include dOCl.l.menLlJ.tion aboutabout wasti;wllter pOl1d[i]he ROWD include documentation wastewater pond 
,~or.i!tructio" (including desigl.l ~pcc; rie9J,ionR, sizing (ind uding floo d eventconstruction (including design specifications, sizing (including flood event 
considerations) and evaluation of the need leak detection), provisions for'~ nilid et"at.i o ru;) and «ValuatIOn of t n", need forfor le ak deWcllOn), (IrQvisionJ; for 
monitoring and reporting quality biological impacts (i(includingncJ uditlg birdbirdmonitoring and reporting waterwater qualitr andand bioLogical i n. par.~ 
mort:llity), a lld an evalun t ion ofof Lhe nced lO r grouudwtlter .uoni toring.341mofiality), and an evaluation the need for groundwater monitoring.34s 

None ofthis information has been disclosed.Nonl:t ofth.is information has bel:ln dil>Clo$tld. 

3. TheThe DEl S r " i!s tQ AdeqUAtely AnalpO'!, DlM.loI!C pod Mrti~llte3. DEIS Fails to Adequatelv Analyze. Disclose. and Mitiqate 
Hllzt!Id~ the Site.Wos:inted wjth liffi"m ~I ;\:[;htan' l'lIc ofof thc SUeHazards Associated with Former Militarv Use 

'l'h1:l DEISDEIS identifie~ unexplod~d ordiunm:e ("C"XO") inin tJ,c ProjectProject al"~a ,The identifies unexploded ordinance ('UXO) the area, andand 
generally describes the history General Patton's World War Desert Traininggen~rally dO'!!lc:ribes tho hi~ tory ofof Gener,)! I'atwn's 'VOl']d \\'>1t IIII Del>er, 1\~ i uint: 

Center.346 The DEIS also generally describes the Muroc Army Field locatedCEont.er . ~oIG The VEIS uw gemml.l~v dl:l:><.:rib e ~ the Mume Army AirAir Field Jot'.3. leci 
south of the Project site, which was used as a heavy bombardment crew trainingIIOUtl:1. of t h", P roj ect 8ite, which was utied at:l. heavy bombardment t:1'OW training 
ha.<lC dUrJag 'NQrl d WarWar TP" The DEIS "tate» thatthatbase during World II.347 The DEIS states 

,... ld. • t pp. i·i;. 

343 ("CaI.....1. W"Waterte:r Code.Code, §$ 13260.13260.
 
342 Jd. atpp. 4-5. 
m 
3oO ·1J~8.m~nn (".ommen\'>.}>p_ S·!;.3aa Hagemann Comments, pp. 5-6. 
345 Id. at p. 5.h'M. &1 p.~. 
... J)"'1~, p. 3,22-1346 DEIS, p.3.22_4. 
847 lcl.U< ld, 
2M:l{)2()o.2553"020cv 
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bomb3 andand expJn~ ivc m"l~ritlle, !lD.d pns&ihle incendiary !Iu d PYl'o!.cr,htlir.bombs explosive materials, and possible incendiary and pyrotechnic 
materials, were stored airfield grounds in five magazines or bunkers.m >1tcriais , WC1'e storcd onon ail'fLc ld p;rnl.1nds in upup toto five magazine~ 01' bunker~ . 

AA gunnA1Y r ange, 8kce r. ranp;e, and jeep type I,argot ran ge, (1 11 withwithgunnery range, skeet range, andjeep type target range, all 
ammunit.ion storage, were cons t~'u r,tcd and u8ed byby ~A..tammunition storage, were constructed and used Army'my personnel.348per~nnel,J;~ 

TheThe n ElS lI.cknow ledge~ tlill t "l:XO p roscnt.!! lin lmmediate rklk ofof I1('UI", ptty>;icaiDEIS acknowledges that "UXO presents an immediate risk acute physical 
injury fro m fire o r ex(.losion rei!ult inp; (tom accidental oror unintc lltionhl dewnll. l,ion"injury from fire or explosion resulting from accidental unintentional detonation" 
li nd ~umlltmUfied U XO could be P'"lIAA!\[ onon thethe solar plan t !lite Of lI.long thetheand "unidentified UXO could be present solar plant site or along 
propof;Cd linear fucilit ici;_":l-t9 S llecir1t'.Al1y,proposed linear facilities.'34s Specifically, 

surface and shallow sub-surface UXO disturbed vehicles, workersI:<urfa~ and sh allow Aub" Hl ( racc:: UXO couldcould bebe disturhed byby vehicles, workers 
walking, andlor excavation using I:<hovel~ oror slm ilar hand too!8, ao<l deeperwalking, and/or excavation using shovels similar hand tools, and deeper 
sub-surface could be disturbed earth and excavationI>\l b·~urface UXOUXO m uld lle di ~tul"bed byby eartn movementmovement nnd excavation 
proce~"e~ thatthat wouldwould bebe fc quirp.d fOJ' devdopment of thc PrQTloeed Action .~processes required for development of the Proposed Action.35o 

Mr. Hagemann reviewed the DEIS with respect hazards associated on theMr. Ha~cmann revicwed till'! DEI::; with res],pc t toto haY,ill'ri~ as~oci!:i.ted on thw 
sitei (.e f, 'omfrom remnantsremnants ofofththee miiitary'smihtary'&useuse oftof thehl'! Slsite.tc , Hagemann also conductedd hishid~ Hagemann nl~o condu~t~


oown"l\'n researchresearr, h regarding~ardlll g thethe military'sOlili ta l"y'a useUM! oft]of the", l'Projectrvject site.site Hagemann concluded
~ Hn!;Cma nn conduded 
t ha t t he DRTS' anaiY8!.!! and mitlgallon fot· t he Pro~ect~ imparts fI..~l'KIeiarJ!{l withthat the DEIS' analysis and mitigation for the Project's impacts associated with 
former military use ofthe Project site is inadequate.fOfDlel" IIl ili t lHY u3C of the Projeet SIte t~ inadequate. 

Ufl gA mfl nn d iscovered Ihat the ~(PJ " >1cticc bombing rang<! ul1dcrHcs aaHagemann discovered that the "fo]ractice bombing range underlies 
m3jorit.y of the Project area U a nd aa .Jeep Range underlies ~the easwrn generator tietiemajority ofthe Project area" and Jeep Range underlies "the eastern generator 

alignment and access road.'351 Mr. Hagemann's research also revealed thatlineline alif:1II0Cnt a nd anan accc>i.ll road."551 Mr . Hllgemann '\" Te6l; lII"t:h n1110 re vl'!a lcd t hat 
"high"high flXplosiyc bomb..,.'"' WP.J'C used a t t hO:! fi ring and bom bing llrell 1.'S2 At"Cordm g t oexplosive bombs" were used at the firing and bombing atea.352 According to 
Hagemann, "[t]he former Firing and Bombing Area, underlies much theITnJ,<cm:Hm, "[tJhc fonnO:!r l''inng nnl! Bombing Area, whichwhich underlies mur.h ofof the 

footprint, represents where UXO may inin the torm ofofProjectProject [oot print, rCIJrC8cntf; anan areaarea whei'c l:XO may bebe ppresentr0~nt the form 
practice bombs incendiary devices."S53 Notably, during limited surveys of thepnlcticO:! bombs andand inccndial·Y dp.vic:cs ." ~i ;-.Jot:1biy, dur m g 1i00j,ted 8Ul'\'Ay~ ofthc 
neighboringneighboring Blythem ythe SoJSolar Power Project,ar PO\vel: Project, s~vesevenn l :XOUXO findingsfinding~ wwereere rep(llreported.354tc(P~, is' ItIt i~ 
likely that UXO would the entire Blythe project ~siteitA wel'Cwereliil.f:l iy tha t moremore VXO w()uld bebe foundfound ifif [he enti1'\' Blyt h.e project 
sutl'cy"d.s(.:; Hagemann oondud!:! ij tha~ "almo.st lli'Bul"ICdll', hnmrdous mllteriakl andsurveyed.355 Hagemann concludes that "almost assuredly, hazardous materials and 

348 Id.~" .HI M ~~ p.,j ;!2-~_34s Id. atp. 4.22-5. 
350 Id.mid 
.. ""p"'Knn Comments,Comments, pp.pp. 6-7. 
:.l.t352 ld.Id. III Pp. 17 . 

^t 

35I Hagemann 6-7. 

s53 Id. S.""Td. a t p
^tp.8.364 Id. at p. 9.IC;< ld. Mp. II 

355 Id.iI'>O .fd, 
~6(5:1-1I:1l(,.,2553"02ocv 
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unexploded ordnance be found areas~ wherewhtre earthworkcnrthwork willwil l taketak" place,phl,:e,unexploded ordnance willwill hll found inin arc~
pUII,in!; worker~ at. risk. .. "l!r,putting workers at risk..."356 

Hagemann's conclusion is particularly concerning because, "in addition toHagemann's ()Qnelu~wn i~ p(trticularly ("mcflI'ning because, "in ~(lditi()n to thethe 
explosioncxpl(~i(m hazatd represented the UXO, toxic chemicals may soilhHatd r epreoentl:!d byby t,hc UXO, toxic chemicals runy bebe foundfound inin thethe f\(Jil 

associated with the practice bombs and incendiary devices.ss? Specifically, "[t]heas!KJcia~d wi~h (h e Jlradi,~ hmubll a nd incendllu y (l.wi r,C~ .3F Spccili<:ally, "[t]he 
bullets and impacted soil contain metal~ OOppe~,bullets a nd impa<..1;cd soi l maymay oont:lin leadlead andand othero th~",' metals,, includingi nclud in~ copper, zinc,"'inc, 
tungsten,~ungslen, arsenic, antimony and nickel at concentrations that would pose risk toardenic, 3mimony a nd mckel a l oonCfin t raLions that WOllld puse aa ri~k: to 
workers excavating geil."3ss The DEIS fails to identifi' the potential forWorkeNi eXC8,'a t ing ;!Oi l.~MIj The Ufi;IS completelycompletely f'aih! t.o ld..nt i£y t he potent Ial ror 
oonlamifllltion asooci.-lt..d wit h bulleL>; ~hal., according toto TTagc:ma nn, (u e like ly 1.0 11econtamination associated with bullets that, according Hagemann, are likely to be 
fount! onon t he Projed siie.'~found the Project site.3se 

Thf"l DElS fll f;( l complet ll1.v fa i l~ toto disclOAA und a na lpf"l I, he prelklncc ofofThe DEIS also completely fails disclose and analyze the presence 

contamination the Project site presence ofpyrotechnic, incendiaryCl)nt amination onon the Project: si ~e fromfrom thethe pre~en~ of' pyrote<.:hnic, lnClln(liiU")' oror 
tracer ammunition. ~ c(lrnpounds (IfLnwer ummumLion. InIn hishi~ commcomments,ents, HagemannHugcmann flxexplainsplain" thatLha compounds of 
concern used pyrotechnic munitions include perchlorates'360 Percholatesconce")1 used. inin PYl'otechnic lntlllition~ incl\\de pCI'"hlorate ~ , 'so P er<.:hohl~e~ cancan bebe 
inhaled soil dust.361 PerchloratesPen.,hlorates iinhibitnhibh thyroidthyroid function andand arel'e aa riAk l;Oinhal lld viavia ~ ,)il cil1i;t. i!>;\ function ~ risk to 
human health.362 To prevent significant risk to worker safety public health,human heo.lth,';l To prevent ~it:ni rlcnnt rb k (.Q wurker sn.fd~' andand publi,: he».ith, 
Hagemann recommends that soil sampling be conducted on Project site priorHa gemann l'CC<.lttUllends ~htlc !:loil aamplin f:" b.. \:<)llc.ud.ed au thethe I' roJe<.:~ "'ttl prior toto 
Project,ap proval. 'J<i3Project approval.363 

Given the iDteDei!.y ofof thethe m uitaa'Y ma neuvers onon the Projecl. Silt! nnd inin t heGiven the intensity military maneuvers the Project site and the 
p,.oj~t \'lcini~1', th e DElS' IlIla lYo'lis or hSdOCltlied impacts is ext remely til\fieicnL 

mus~ bebe rcvi include full disclosure of military uses of the Project 
Project vicinity, the DEIS' analysis of associated impacts is extremely deficient. 
TheThe DEISDF.I~ must revised~d toto include full di~closuro of milita ry \hlea or the Proje<..1. 
area, including any soil contamination hazards posed by the military use. ImImpactspHd~M~", illc1udlllg any ooi! contamina tion huzan te po·sed by the militnry u~c, 
from soil I'l>ntaminat ion m\lst be evaluated priorprior toto Proje<..1: nppr')I'>lll\nd mihgutionfrom soil contamination must be evaluated Project approval and mitigation 
for those impacts must be provided.f(lr t h l~e impacts mu~t he provido::d. 

358 Id. 
357 frl ot t A-"JI'I /d. aep.S 
-358 Id. at p. 7 ./riHtp. 7 
35s Jd. at p . 8.~ Id. • t p. 6. 
360 Jd.~ /" 
36r Id.~Td 

362 Id."'. Jd. 
..., Td.363 Id. 
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TheThe DEISDEIS :\iust Disclose,Disclose, Analyze, andand ProposePropose MitigationMitigation forfor 
ImpactsImpacts toto WaterWater ResourcesResources 

E.E. Must Arr'alyze, 

TheThe DKLS FailsFails tQ Adeq uaLely Analyw Immctil A~ated wit41.1. DEIS to Adequatelv Analyze Impacts Associated with 
FloodingFloodine 

TheThe DEISDEIS state~ thr\t "tmlcss suitablysuitably prQtected hom flQoding, thethe proPQ&edstates that "unless protected from flooding, proposed 
on-siteon-site buildingsbuildings couldcould becomr. il1urHlatrd dm'il1g fl heavyheavy stOl'm ovont,"$··become inundated during a storm event."364 
!I.,fitigatiQu me(-\snre WATEH-4 reqlllres "all Qn-~it-C buildings,buildings, maintemmce al'ea8.Mitigation measure WATER-4 requires "aII on-site maintenance areas, 
designateddesignated paJ"i;:ing lotc, andand adsociated rfleilities bebe (~(m8h'ueted atat anan r.levation ofof atatparking lots, associated facilities constructed elevation 
Jr.ast 22 feet, (-\bQve thethe hlghe~l; ;mtici)!fltcd floodflood nOV!S dm'iJJg aa lOO-yr.ar evr.nt.''-'IMleast feet above highest anticipated flows during 100-year event.'365 

DEIS states, "[t]he potential for MSEP result increasedTheThe DEW alsoalso ~tflt.es, "[tJhe poi.-ential rO!' thethe MSKP toto resuh inin increasBd 
stormwaLer nQWS, suchsuch thatthat existmg 91' plannedplanned stQnnwater drClinar;c facilitiesfacilitiesstormwater flows, existing or stormwater drainage 
couldcould bebe in~u[fi(~ient toto convc~' flQws. isis con8iderr.d minQr,"·1nr.insufficient convey flows, considered minor."366 

Roocenlly, Cl macsive floodflood occurredoccurred atat thfJ Genc~is SolarSolar EnergyEnergy Project.Project. InIn itsitsRecently, a massive the Genesis 
environmenwl revie,\, Qf thethe GenesisGenesis pI'ojed, thethe BLMBLM conduded that "mitigation"mitigationenvironmental review of project, concluded that 
meaSU1'es fJn8Ul'C thatthat potentialpotential GSEPGSEP clrainage ami floodingflooding rclated impa(~ts wouldwouldmeasures ensure drainage and related impacts 
hfJ milllmi~,ed."~n7 MeasuresMeasures induded con~b-ucting engineeredengineered channel~ toto rcdircct 
water project site.368 TlowfJver,However, thethe recentrecent flQod resultedresulted inin 
be minimized.'367 included constructing channels redirect 
Wfltcr flowflow aroundaround thethe projecl dIte, ~ns flood 
significant including (among other~ignifieant damage,damage, lllcluchng (ltillQng Qlher things):things): 

. One,halfOne-half milcmile toto oneone milc ofof tort<)i~etortoise fencing wasroncing WflS wa~herlwashed out;out;• mile 
•. from the project site oneDebrisDebris hom t.he projfJct Aite waswas movedmoved upup toto Que milemile off-siteoff-site byby 

n (>(lrlwat.>,r~; 


ro 195195 mnTorsmirrors werewere broken;broken; 

floodwaters; 

•. Caissons to six ofsoil erosion;Cfli~~ons werewere damageddamaged byby threethree t(l 5ix feetfeet Qfsoil erosion; 
AA temporarytemporary V-ditchV-ditch Wfl.5 destroyed;destroyed; 

. AA channHI ononchannel thethe casteast sideside of project sitesite wasWaH flCOUl'edscoured fromrrom flQodflood 
•. was 
• ofproject 


waters;waters; 

•. TheThe mainmain accessaccess roadroad waswas iillpa~sableimpassable (and(and aa temporarytemporary roadroad hadhad toto bebe 

graded evacuate the site);grHdfJd toto eVflcuatc thfJ cite); 

' (H DmR, p.p. 1.:20-9,364 DEIS, 4.20-9. 
365 Jd.""" lei. 
368 Id. 4.20-H."'" Td. at p

^tp.4.20-8.367 Final Envfuonmental Impact Statement for Genesis Solar Energy Project, August 2010, p. 4.19,," i'illru. Environ",-cntal Tmpad Sts.tclli€nt f(lr (',-en""i, &elm EJJC1'gy Projed;. AlL!;ud 201 0, P 4. I~-
25.25. 
388 Id,"" Icl. 
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Approximately six inches sediment deposits accumulated• Approximntcly eix inches ofof AAdimcnt d~po~lts accumtlltl u.d inin thethe 
mu' ror field;field; 

o• Approximately 31,300 cubic yard soil was displaced; 
mirror 
Approximately 31,,300 cubic Y!lrd ofof sOil W!l3 di~plHccd; 

• Construction trailers were flooded; andConstruct.ion I,r llilerd were l1oodcd; ,\I, d 
• cro~illg Wf.& wa~hed out.-:II< !Jo TheThc tortoiset(ll"toi~ crossing was washed out.369 

repair the damage, NextEra had grade temporary road outside oftheToTo rcplli r ttw dam age, NextEra had toto gl'ade aa tcmpora'T rontl outsidO:! o r t hO:! 
project's right-of-way,- replace the tortoise fencing and off-highway vehicles andproj",ct'l'I flg h t of-way, repl1:ice t he IQ r(o iss fcncing and useuse off-1:u!;hway >'chiclc!! and 
olMr cq .tipmc nt toto retrieve de bril; ~hfll W>is carr ied off-site, a IUCUl~ othc l' Lhings.other equipment retrieve debris that was carried off-site, among other things. 

According toto Nc:-ct.Era. the flood ing damage .... <16 ,,0 ..agni.6cant hCc,a U$6,According NextEra, the flooding damage was so significant because, 

[w]ith construction unfinished, the full design handling storm-waterwaUo r waRwasIwlith ,~on~t.ruClion unfinish~d, tho:! full dCRil:"Tl ofof handling storm·
realized. Open underground power and piping trenches channeledd waterwaternotnot l'cahn~d. Open underground power and piping tl'f'.lJ,:hcf< cJltmnel~

non-designated areas. AsA~ waterwate., follows the ofleast resistance,toto non·dcsignatcd aread. ' follow~ I,he pathpath of k!l,~t resist nnce, openopen 
tl'flnches, material ~tor!l,gfl, unJllliAh~d gmding, ~llong withwith othsr minor item~trenches, material storage, unfinished grading, along other minor items 
allow~d additional erosiOIl Rud ij~c1imenlaticn build_up .~Qallowed additional erosion and sedimentation build-up.sro 

This 8ignjri~ant damagedamage resultsresults inin unana.ly<ted signif,,~ ant advn..., eff~t:t<I. ForFor 
~X'Hlexample,l plc, thethc Project sitePmj (!(~t Bite will'I,.,iU needneed moremore grgradingading whichwhich willwill ""sult in ~ddltwnal 
'Ihis significant unanalyzed significant adverse effects. 

result in additional 
significant adverse effects to air quality and biological resources, among otherPLgnifu~Rllt adverse erred.s to a ir qua!ily a nd hiological ,"(lsou.:t:cs, limon!!; other 
im l'ncts.impacts. 

Clearly, BLM was incorrect when it concluded that mitigation measuresClearly, BLM was incorrcct when il ooncJud:!d t hat nnos,alion mcru>ures 
would mi nimize impacts from floodi o.g a t tbe GenesisGenesis projcet s ite. ItIt II ppeara thatwould minimize impacts from flooding at the project site. appears that 
construction phases were not properly timed. For example, were erectedconsnuajon ph!lses were not properly tlln~d . For example, mirrorsmirrors l'II'ere en>.d ed 
before stormwater prevention measures were completed. Instead, preventb ~ fore ~t01·mwatlJl" prevention mcaa\.\rc~ w~re ,~om pllJtcd, 1n61;ead, toto prevent 
significant damage, makes sense all features necessary handle stormwater~jgnirlCant damage, itit m aklJ~ ~cn~e thatthat all fea[u l'f~s ncccs;oal'Y toto ht1ndl~ st ormwater 
be place to the corLrnerLcernetlt construction.Le inin pla~-e priorprior to the cmnmen r;emenl ofof otherother c;onBtrncti()n. 

EvidenceEvidence shshowsoWH t hthat>!i, itit;is reasonably foreseeable that flood the Project~ .'Oa S<1nr,bly rnrcsccahlc t haI aa flo od. atat tho Pl'lljc~t 

~site cause significant damage. The DEIS must aII reasonablyite couldcould cau"" significant dnrua~o, Thc D~;rS musl disclosedisclose nnreai>Onably 
fOre<!O:!ellb le impad;" aMocia tod with II major 1loQ(1 a nd Il ropCl1'.O allall (casihloforeseeabie impacts associated with a major flood and propose feasible 
IDIUga~ion. InIn additinn, BLM dhould l"Cquire t he Applicant toto construct allall Projectmitigation. addition, BLM should require the Applicant construct Project 
ft!atUl'l:'II necessary toto handle sl.onnwate r prior toto all other colmtruc1.ion.features necessarv handle stormwater prior all other construction. 

36e See K, Genesis Energy Project Major Event 713712012 [ConversationsII6t Sill! AttachmentAttachment K. G.,1l~M SolarSolar EoC1:C' f>:roj6ct M~jar RainRain f!\'ent onon 7/3.L12011: [C"n'...,.,.~t;o"~ 


with NextEra Compliance on 8/11, ~Genesis Damage Assessment, and Flood Event"ent I'bows,Photos,
"",Il. N~ut:,"nl COJlll'li"""" On &'1). ntei. FloodFlood I)am..~e A1oS&Sment, and FL.,,:] ~

a vavai"Iable&ila ble aat: htip://www.enersl'.ca.gov/sitingcases/senesist: .http:.!,'"""""·. enemY.<:a",,,,·/8\tinGe ~_!Rem: W solar/compliance/submittals/Julv-31;;olan'ro mt>lj~n!il).'"II blNU0I1"',J"ly.:..U:c 
2012 Flood Event/..2() 12 Flu"" enol! 
310 Id,~" ld. 
2553-020c'/~!I-O:ilkY 
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2.2, The DEIS Fails~ tot.o AdequatelvArlflQ\latl.llv Analvze.,\n~LlV'Z€ andand Mitigate:Mitjgate ImpactsImpac\.s toto ttwThe DEI::; Fn jJ the 
Colorado RiverCQlomdo ltiver 

TheThe ProjectProject sit€ o\'orlie ~ thethe Palo Vfml.", l'I,f"sa Groundw!\,er Basin.~71site overlies PaIo Verde Mesa Groundwater Basin.371 The'T'h'e 
D~IS l:\t.a.te.~ thatthat wat.cr fo r thethe ProjectProject willwill come (rom.DEIS states water for come from, 

three wells and a sufficient number of back-up wells".Alltwotwo oror thOOi! primaryprimary weill! !lnd 1'1 I'>uffieient nllmber of back-up wells ...ALI 
wells constructed and operated within the solar plant site at thewelLo; wouldwould bebe colllll.l:ucted und operated within tbe solar pbnt 8itl'l lit t he 
t:lUl:\tern endend of Unil 1; the pl'eCU;C location of thethe well f ield wouldwould bebeeastern of Unit l; tlne precise location of weII field 
defined d,uring detailed design. If possible, one of the we1ls wouldd efined du..i.ng thethe detlfiled. d esl!!,, _ I f possible, on.. of the well<; would bebe 
located near proposed water treatment system avea. As currentlylocated DellI thethe pTOpOt>l::Id \\'u ',e r treatmen t sy.rtem area. As cltr r.:n tty 
planned, the wells would pump groundwater from the PVMGB, whereplunned, tbe weIll'> wl)\lId pum p gl"O\mdwRt"' I from the PVMG:R, ....'here thethe 
waterWMC1' tablelllble has beenhaa he~m measured or rlear amsl.372men~ l.I,.ed atat 01' nenr 254254 feetfeet nm~l.I 72 

The DEIS acknowledges that "[s]ubsurface inllow into the P\MGB occursThe DETS acknowlcdg<::~ that " [~J\lb~UIface inflow into thc l'V.\:fGB (,ccur~ 
rl'Olll thethe l{)I()TlJ.do River V111 t.he PVVGB, ,,"Ila Aec(Jl'(ling to t J, 1'I DEIS, th~ pv'l.-rGn 
"is"i~ hydrologicallyhydn)l<.lgi(;ally continuousCI.lntinuou~ withwiLb the(he PWGB.PVVGn. Therefore, basins 
:[rom Colorado River via the PWG8..."373 According to the DEIS, the P\MGB 

T1·.er~f<.lre , bothboth blle1nAareare 
considered together support of the supply assessment" and "the basrnsoonsider",d together inin 8UPPQrt or (,he waterwater ijupply alIseti8m..nt " Ilnd "the twotwo basins 
tu:e co Ll l:lelivelr referred w asas th,e PaJQ Vel'de Gr(lUlldwlit.er [\u.<Ii n , '314 t-'ul'(her.are collectively referred to the PaIo Verde Groundwater Basin.'374 Further, 
"[g]roundwater migrating from Colorado through the P\MGB represents"(gJroundwliter migmting from thethe C..olorado RiverRiver t hrough the PVMOn relJresenw 
most ofof thethe sub,mrfuce i nflow toto the bWjin, :SI~ The DETS a ll100 stnt-c6 t ha t t,btlmost subsurface inflow the basin..."gzs The DEIS also states that the 
"PYMGR IS lribUtlHYW t he lowtl r Color:ldo River, and isis paa of thethe ClI"redo Hiver"PVMGB is tributary to the Iower Colorado River, and part of Colorado River 
:\ II.\l i rer,~:r16 the Colorado River Compact,l''inally, the P'v"MGB ~j(~ IikPly subject. toto the Colorado Rh'er COlopad,aeuifer."3zc Finally, the P\MGB "is likely subject 
L922, tlne Boulder Project and the Consolidated Dectee 547 U.S' 150lfJ22. t he Boulder CanyonCanyon I'l'OJ~ t Act,Act, tl nd t he COllilOlidllled Deerr.c ()47 CS, 160 
(2OOG),"317 which, together with other laws, regulations and contracts, make up(2000):311 Which, t\'gdhtlr with othtlr ltlwtl, reg'\\latlOns lind contmr,b , mnke up thethe 
"Luw"Law oU he Riveofthe River."}'," the DEIS concludes, without any evidence, thatYet,Yet, the OBIS r:onclud f<~, with-Jut any eVldenc~, that 
~"groundwater connection between Colorado the PVMGB notgroundwM.cr connection b"twecll thethe C;':,lomd<.l RiverRiver andand the P\I).1'GB isis not 
o.nlicipatc d,"J7~ analysis of the Project's impact onThe DEIS lJl'ovides nono analYAis <.lUhe l'l'()ject'~ impllc t on thetheanticipated."szs The DEIS provides 
Co lor'J d(, River.River.Colorado 

Yt DEIS, p,p. 3.20-13.20-4._If. D~JS, 
.,. Jd. u P ;) ·18.372 Id. at p . 2-L8 . 

..., 1<1. at p. 3.20--7 (c.mphario; ~ddt'd).313 Id. atp.3.20-7 (emphasis added). 
1I' 1J. a~p 4 .1 3-2_ 
375 Id. atp.3.20-7._ 
374 Id. atp.4.18-2
""ld. alp 3.2fl.? 
316 Jd. atp. 3.20-4._.s' !d. a~ p. 3.20--1m,.37',t Id, 
", ld. Rt p, ~.2 (:C 1 .378 Id, atp. B.2O-7. 
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l'Ul'suant 1O che LawLaw ohhe River. auy diven,ion oror cQn~Ulll:p tivc 11 SC uf lowcrPursuant to the of the River, any diversion consumptive use of lower 
ColoradoColorado RiverRiver mainstream wu l.er without anan entitlement is illc gnP7~ Consumptive 
useuse ofthe,If th(~ mainstream includes "water drawn the mainstream underground 

mainstream water without entitlement is illegal.szs Consumptive 
mainstn1am mclurlns "wllter tlrllwn fromfrom tho malll~tream byby underground 

pumping."~ TheThe acctlunting sur[M:c lliothodology waswas developed ill the '1990s bybypumping."s8o accounting surface methodoiogy developed in the 1990s 

thethe U. S. GAological Slll"\'~y, inin (X10p ~rllhem Wlth th~ BureauBureau [If & <:111. ma!.ion, IIIU.S. Geological Survey, cooperation with the of Reclamation, to 
identifi' outside Colorado River floodplain yield water that beidenuiy wellswells ou tsi, le thethe ('..olonvlo Ri.'er l100dplain thatthat yte ld W l1.t<';f tlmt willwill hfl 
::eplaced water from the River and require an entitlement.s8l UnderUndAf thet herGI11.'\CAd byby wate r frow t he Rwer Hnd l'i'oquire a n etltitlem~nt.·~ 1 

accounting surface methodology, any that pumps from below theaCC<.ltmti ng surfa ce me t hodology, III\)' wellwell tha t pumps waterwater ftom helow the 
account ing surface is pf6,;umetl \.0 bebe pumping Colorado River water andand t hereroreaccounting surface is presumed to pumping Colorado River water therefore 
requi re;. ti n enti tlement.1I&Irequires an entitlement.382 

According USGS' Update ofthe Accounting Surface Along the Loweri\ccOTilin g toto USGS' Update ofth4:1 Account.ing Surface Along the Lower 
ColoradoColofl:l do RRiverivc:r report,report, thethe accounting1:I~~'() untJ.l1 g surfaceulfa~t' at the:H t1:.e ProjectProject sitesite appearsappeal'S toto bebe III the~ in the 
r~rangenge ofof :::,i2252 totil 25626(; feet.383fed.~ ! BecauseBe~tiua~ thethe Project wouldwould pumppump w~tct· fr'!m "t wo orProject water from "two or 
threethree primaryprimary wellswells andand aa sufficient~uffi, of back-up wells" undeterminedcient numbernumber ofbl\~k·\lp well~" inin \lndetermin~d 
It">Cl\tio n~ "at"at tho ea~tcm e"d of UnitUnit 1, .. wlwre thethe waterwater wble ha~ beol1 m~a~\lredLocations the eastern end of 1... where table has been measured 
(It 0,. nea r 254254 feetfeet !lm~ l .ll~~	 Project to pump water~ thel"e i ~ potential fur thethe Projo(.I; Ul puDlp w!:\wr fromfromo.t or rlear amsl,"38a there is potential for 
nolow the nC("Iluntin g sudar.e, Withoul anyany o\·idenx toto thethe (.enLr!U"y, itit mu~1. btlbelow the accounting surface. Without evidence contrary, must be 
ru;sumcd thatthat tho Project would pumppump C<o lonldQ RiVCT.' Wl*wr (lnd the AppLi£an~ mustmust 
obtain an entitlement. TThehe DEISO~lS (.ecompletelymilIo!:"'!), faifails tols t o an.alanalyze oryze 01" mitigate thismich;atc thi ~ 
assumed the Project would Colorado River water and the Applicant 
ObUliu all ontit loment. 
6iKni.fic.'\ nt ad\"crsc errcd.significant adverse effect. 

.vlII. THE DEIS FAILSTilE [)EIS FAILS TOTO CONSTDF.R A REASOKABLE RANGERANGE OFOFVll. 	 CONSIDERAREASONABLE 
ALTERNATI\IESALTERNATIVES 

A.A. 	Thc PurpOl<c andand "'"ocd St!l. t ement isis Arbitrarily NarrowNarrow andand 
Private Interests... 

The Purpose Need Statement Arbitrarily 
PromotesPromotes PI·ivate IlItcrc~t. 

AnAn RTS mustmust bnefly de ~Cl'ibe the und~rl.Ylllg pUl1)OSC anrl need toto whichwhich thetheEIS briefly describe the underlying purpose and need 
ao:ell!~y i8 re~p()nding inin pnlpt\'l illg Ihe ti llernatives. mduding the Proposed 
Actitl)).[gtf6n.38s1.Sl The BLM's Hq,ndbooh mandates purpose and 
agency is responding proposing the alternatives, including the Proposed 

The BLr...f~ NEPANEPA Hmvllwok mundA.tes thatthat thethe purpo~e and, needneed 
~t.'\lAment fo r a n "xte,.nally generAted action mUHt dc"'~rihe thethe BL r...f s Ilu rpos.::: andstatement for an externally generated action must describe BLM's purpose and 

m AI ,:t:>/U,:.>. C<lI-i/ornio-, M 7 U S. 15(1, 1M, (WOfo).31s Arizond u. California,54T U.S. 150, 156 (2006). 
310 let. a l 16::1380 Jd. 153. 
38r See ̂ tAttachment L, Update the Accounting Surface Along Lower Colorado River, ScientificlOll S« AttadIm" n t 1, Update ofof t.bc A='I."u.l"" Surl"3C1O Along thethe r."w~r Coloradu KI.-e~, s.:,omtiiic 
JII~atiBation& R"}Io,," WOiI ·!>l13.Investigations Report 2008-51 13. 
382 Id.1ft fa. IL -po3,

^tp.3.., fri. a" p.p. 14, Fi~ure (;. 

384 DEIS, 2-18 (emphasis added).dd;xl) 


3$ Id. at, 14, Figure 6. 
... DE(S. p.p. ::.15 (cmpha.i. ~
385 '(I40 C.F.R.c.-r.n ~S 1502.13. ,'I' 15(12.1l, 
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need, applicant's or external proponent's purpose and need.386 The'l'hc "need""nocd~ for[orlleed. notnot anan appliCBnt'S or e Xle~1H1J proponent's P\lrpOlle and neeri .AA6 
the action is the underlying problem or opportunity which BLM is respondingthe l:lc lio:m ill the under lying problem or (Jpportullity toto WhiCh thethe BL!'It ill re~ponding 
with the action.387 "purpose" the goal or that the BLM is trying towit h tho ilction, :lS7 TheThe "purpose" isis the gOeli Or objectiveobjective th at lh~ BLM i~ tl'Y ing to 
reach.388rc~{'h.~ ClearlyClearly distinguishingdisting\li~hin purpose' and public~ thethe pU1 need clarifies forp t'~c und thethe need d l:lrifi,ea Itlf thethe public 
and decision makers the agency is proposing to large amounts ofnnd ul:ICis ion makHra whywhy t he llgclley i~ P!'Op'Jsmg t{l spendspend I ~rgc llmoum:H of 
taxpayers't.lxp~'ef ! money, while the same time causing significant environmental' mon(lY, while atat t he ~Ilme t ime <:<l\l~ing 3ign if,cllnt environment<l i 
impacts.38si..,puct;8.·\S9 As recently repeated by Ninth Circuit, "an agency cannot define itsA.!I recentir rep\l llted by thethe )ilnth Circuit, ~lln l:lgoucy cannOl dMine it<. 
ohJecth'es in unreasonably na rrow tt:! rms ~;100objectives in unreasonably narrow terms."3e0 

TheThe In~IS conl.a.illil tin tlrb it rarily narrow purpose andand need statoment t ha tDEIS contains an arbitrarily narrow purpose need statement that 
un pl'!rnliss.ibiy promotes pri vate objective!!. The PillJlO3e andand needneed stlltcment statesstates:impermissibly promotes private objectives. The purpose statement 
that the BLM's purpose and need for Project is respond the application for1.hat the B1..\1's purpooo am;1 Deed for thethe ProjeCL is toto re~pond toto t ho a pplication for 
fhe ROW.Se1 ThisThis nllnarrowlyJnrwly defineddefined statement~t>ll:ement impliesimplies thatthat BLMm....\ I standst.·uldl toto gam1.ha ROW.3!l1 ~ gain 
nothing more than rubber-stamped document end of this process. ItI I, isisnot h lnil' more thun aa r u bber-sttucpetl dt!Cmuen l atat thethe end (, ft.his \lroc.css. 
:nonsensical think the BLM would spend taxpayer money and impactIJ ono)Cnsicai toto think thatthat th\\ BL)'-I 'i\'ould ~pend t axpayer money nc.!l impilct thethe 
environment inconsequential result. While the iintroductionntroductioTI to thettl t heenVir(JDrnent forfor suchsuch anan inconsequent inI1'osu1I._ \'/hile lh" 

lpurpose and need statement recites statutes, regulations and orders that encouragepur ~}()sc ~ ad need slatemen~ redl..\\ll atatutc~, regulation6 and orders t ha t encourage 
the development of renewable energy on public lands, these sources of authority dothe r\.cvclopmen l, of renewahle \\nergy on public iar _ds. these S<Jurc..s of a\lthr,l'ity do 
IJO~ enooura ge t he deveiopm" some parcels over others.3g2ll t ofof ij(Ime pfln'.c ls OVf~r others.,'tl2root encourage the development 

B. Reasonable l\l t e rnatjyc.!l O mitted (rum Anaiyt:; isB. Reasonable Alternatives Omitted from Analysis 

Under NEPA, federal agencies~gcnciflil m ul!tmust consideconsiderr ;)ltcl'llativco'l toalternatives to theirthair proposedpropo!'.(.'dU nder -"lEPA, fudef~ 1 
nct.ionsactions ilSas wellwell asfI theirtheir e nvironmental impacts_ alternatives analysis~~ TheThe a ll.crnativos tl.Jlllly~s hashas~ environmental impacts.3e3 
herm called thethe ~linchpin~ ofthfl Envhonmental l m pad Sl;)U!Dlc nt. 394heen called "linchpin" of the Environmental Impact Statement.sea 

EIS must "[r]igorously explore and objectively evaluate all reasonableAnAn E[S mus t "[r] igorQnsly explore an d ohjectively evuiu »i:e un t'l:la!!ODable 
nltematives, and forfor '1 1tcrn ati vC8 which W tIrO: plim-'_nated from d"tailed study, brieflyalternatives, and alternatives which were eliminated from detailed study, briefly 

386 NEPA Handbook p. 35 (citing 40 C.F.R. $ 1502.13)."'" NR P.A liall«b.x,k p , 35 (citin;: 40 <:.F,R, ! J;;02, t:I), 
387 Id... id, 
388 Id.- Id. 
38e Ronald E. Bass et a1., The NEPA Book 89 ed.- .Ronald R. BaSI e t ~L. 'I'he NF;PA R~"k 1111 (2d.(2d. "d.. 2001).2001). 

"'3so NillWoolhlr"",National Pdrhs && Can&rotllw.,Conseruation Ass'nA"" ',, IJ.u. 8Bureau1>l~o{of f.andLand M~/UMtrnd'gernent (2010)(2010) 20tO WI. t9Sl)717.
2010 WL 1980717, 
S (gth Ctu. 2010), quoting of Carrnel-By-The-Sea u. United States Dep't. Transp , F.3dII ('Jll1 Cit. 20tO), quotin(;' CityCity ~fCrmv!. R), 'T'htt-."ka ~. {,flited Sl<U~ Tk.o ·1. ofof Th"up.• 123123 Y.&! 
1142, 11 ~f> {9lh. Cir_ 1997).rL42, 1155 (gth Cir. 1997). 
•• DRIR p.p. 1-2.1-2.3e1 DEIS 
~,.3s2 Id. 
3e3 ,401O (''PRiJ60Z.)cFR S 1502.14.4_m 
3e4 Mn""""MolLroe C"County Conseruation Council," M:- C"""~rv',*",, Co",,.;jl, {,w;,Inc. ....u. Volpe (2d'Clrr.1972) 472 F.2d 693.,.. • 'o/pt (2<:1 e", )972) 4-'12 r.2,\ sea. 
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di8CUc8 thethe rcasons forfor thcH havinghaving heen ehmmat<ld."39~ ItIt isis "absolutely"absolutely ps~entialdiscuss reasons their been eliminated.'3e5 essential 
toto lhe NEPANEPA prONCS8 thflllhe deci8ionmaker bebe providedprovided withwith aa deuuled andand carefulcarefulthe process that the decisionmaker detailed 
tlnalysie uf the relallve environmentalenvironmental ments nnd demcrit-, ofof thethe propo~ed actionanalysis ofthe relative merits and demerits proposed actron 
andand possiblepossible alternatives,alternatives, aa reqmrement thllt courtscourts havehave characteri7(~d as 'therequirement that characterized as'the 
linchpin ofof I.he entireentire impactimpact statcment"'300 ThisThis 15 parti.cularly tl'ue inin caHes whe1'chinchpin the statement."'3e6 is particularly true cases where 
therethere maymay bebe ;'unre80Ived conl1icl.." concerningconcerning ali.(Fna!.lve usesuses ofof availahle"unresolved conflicts alternative available 
l"eHourcec,".""resources.'397 

ThB all;cI'native di8!~u8sion mustmust includeinclude notnot onlyonly pnmal'y aitel"lwtiveB; ' .e"The alternative discussion primary alternatives, i.e,, 
BubsiitutBs forfor thethe agenC)~b proposedproposed actionaction thal accomplishaccomplish thethe actionaction m [mOl-hel'substitutes agency's that in another 
manner, butbut alsoalso SCCOndill")' alternatwe5, whichwhich aro meanS ofof can;.'l.ng ou!. thethe acllOn 
inin aa diO'erenl.different manner.manner.ses:)Ilt1 discussed governed a 
rmanner, secondary alternatives, are means carrying out action 

TheThe rangerange ofof alternativesalternatives toto bebe discu%ed isis g<Jvel'nBd byby <l 
"rule ofreason." AgenciesAgencies havehave aa dulyduty "to"to studystudy all allernatives thal appearappear"n\le ofrea80n" aII alternatives that 
reasonable:reasonable andand appropnateappropriate forfOT study,study . . ., well alternatives.. , asas weB asas significantsignificant alternahveH 
suggested comment period."3ee8l1ggBsted byby otherother agenciesagencies oror thethe publicpublic duringduring thethe commenL period."3l>'J 
Reasonahle alternativesalternatives al'B thosethose thatthat maymay bebe feasiblyfeasibly cal'l'ied outout ba~ed onon 
frechnical, environmental, factors. ItIt isis wellwell establishedestablished thatthat anan 
-Reasonable are carried based 
technical , economic,economic, envll'onmental, andand otherother factors, 

altcrnatlvB lS notnot lllfeasible merelymerely becausebecause thethe projecc proponentproponent doesdoes notnot likelike it. oror 


not implementing it.400 "The"The 'exi3tell(~'existence ofof aa viableviable butbut unexmni.nwl 
alternative is infeasible project it 
isis noi: capablecapable ofof lm"lBmenting il,<()<) unexamined 
alternative renders environmental impact statement inadequate."'401aJternatwB renrlel"s anan envi.l'onmental imp<lct slal'cment lllaJequatc'''4111 

IfIf anan EISEIS i~ pl'eparerl inin conncction withwith anan applicationapplication [01' aa permitpermit oror otherotheris prepared connection for 
federal approval,approval, thethe EISEIS mustmust rigorouslyrigorously amtlyz<l andand discussdiscuss <llt"rnativBs thatthat arearetfederal analyze alternatives 

4040 CPR § lo02.14(a) 
-"'"3s6 NRDC u. Callaway,524F.2d73,92 omitted): Silua u. Lynn,482F.2d 
","'3e5 C.F.R. $ 1502.14(a). 

NROC v, Cal/away, 524 iI.2cl 79, 92 (2d(2d Cir.Cir. 1975)1975) (citation(citation muiltoo); seesee Si.'w v. Lynlt, 482 r,M 
Council thoroughatat 1280;1285; AllAll '"dianIndian PuebloPueblo Council u.u. [f"itod States,United Stdtes, g7~975 FF.2d,.2<1 11;37,L437 , 1·L4441H (10th(10th Cir.Cir. 1992)1992) [a[a t.horou gh 

discussion of alternatives is "imperative"].di""llssiOn oJ thethe alte"nati Veg i. "imperaLi.ve"] 
;m Sec -12 U.s.C. § 4.'32(2)(E); CalitoFIW:! v, Block, 690 P1d 70:1, 766-767 (9th(9th C'I', 1982), 
3sB Methou Vo,llel Citizens CormoilCoun cil "'.u- RegionalRegional Forester,Forester, 833833 J'.2d 810810 (9th(gth Gir. 1Cir. L987), reu'd on!J~7), ,,,"'J On 
3e7 See 42U.5.C. $ a332(2XE); Californ'ia u. Bloch,690 F.zd 753, 766'767 Cir. 1982). 
,.. SeeSee Me/ho,,-' Vil/ley Cilize"" F.2d 

other ground,s,490 U.S. 332 olso Mandelket, Law ed., rel.8,
(Jlilm' gF01mds, ·190 eg, 3.,2 (1989);(1989); seesee also "Ian~elker, NEPANEPA L<u" andand Litigat;m, (2d(2d cd"LitieatiorL rd, 8, 
2000).20(0). 
' " Rr}'J,""',"U CWl!fXJbeilo [,,/ '1 Pa.-k Comll! 'I) v. lJniled State5 FPA, 6-81 F.W H).1l. HI..7 (1st- Cil', 

1982) omitted); Carmel-By-The-Sea u. U.S. Dept. of Transp.,g59~ f·.3-dF.3d 892,892, 00·,903 (9th(gth 
3ss Rooseuelt Carnpobello Int'I Parh Cornrn'n u. United Stdtes EPA, 684 F.2d 1041, 1047 (1st Cir. 
198~) (quotations(quotations Qmitwd): CityCity ofof Ca.rmd-B,v-The·&a o. us D"pi. o{l'rw)sp" 
Cir,19%)Oir. 1996). 
'" 8"" C.<;Q, FOrty Mosl .15ked ",","51",,,s C,oMcmin.g CTCQ'., N£l<'l nc..gui<>lior,s (1981), que shan No.No.roo See CEQ, Forty Most Ashed Questions Concerning CEQ's NEPA Regula'tions (198I), question 
2(&),46 Peel.Reg. lHII2!i, lH027 (M""~ch 23,23, 1981)2(a), 46 Fed.Reg. 18026, 18027 (I\{arch 1981).
"1 nc~,.oU/',,(,,' Ltd, C', Roo..rlso", 35 JI.3d 1,:)00, 13071307 (9th Cir, Hlf):{), '{fl.olwg Id,,)w Co."),,,,,"uGl.irm 
uague.League L'.u. Mr""I"""',Mummq956~),,(i F.2dP .2d HOH,1508, 151915 HI (f)t.l,(gth Cir.Cir. 1992);1992); .<ccsee UrazirwGrazing y-;eldsFields FcxrFarm1.'1 u.u. (Joiri.."",h.'",:ri!, {i26 
a'r Resources Ltd,. u. Robertson, S5 F.3d 1300, (gth Ctu. 1993), quoting Idaho Conseruation 

Goldschrnidt, 626 
.F.2d 1068, 1072 Cir. the existence supportive studies and containedF.2d lOGS, 1012 (1st(1st Cir, 1980)1980) [Even[Even th~ D"istcnc~ ofof ,upp",,(ive s ludie. 'md memorandamemoranda ,"mtainexl 
inin thethe admini"'~a tive ,""cord bul notnot incor)!U""t.-,d inin thethe illS cannotcannot "bring"bring intointo "Ompli"""C~ withwith 
NEPA an itself is inadequate"l.qu~t.-,'"l. 

administrative record but incorporated EIS compliance 
NF·PA ~n EISEIS thatthat byby ltooIl' i< in~rl ~
2553-02oc'rZ,lIi3-0;.;;x" 
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"rcasonable," regardless ofof whelher thethe proponentproponent oror applicantapplicant lihe~ oror isis it.~df'"reasonable," regard,less whether lihes itself 
"('pablc ofof carrymg alit aa particu. lar aitematiL'tL "R,casonf1bl" alternativesalternatives indud"capable carrying out particular alternatiue. "Reasonable include 
thOSfl tha t areare practlcal oror re a~ iblc f,'om thethe lechnical andand cconomic standpoiJJt andandthose that practical feasible from technical economic standpoint 
1.lsmg commoncommon sensc, rath.cr thlm simplysimply desil'able fi'om thethe standpoil1t ofof thetheusing sense, rather than desirable from standpoint 
applicant"<i12 Omrts ha ve shownliUJe rdJlctance til strikmg downdown EIBb thatthat failfail totoapplicant."4o2 Courts have shown little reluctance in striking EISs 
indu(le aa thoroughthorough discu&;ion ofof rcaRonablc, lCRs envHonmenlally damagingdamaginginclude discussion reasonable, Iess environmentaliy 
aiternativcs.ll~ Finally, anan EISEIS mustmust includc aa diw,usslOn ofof "natUl'ai oror depletabledepletablealternatives.aos Finally, include discussion "natural 
recourw requirementsrequirements mul conseruationconseruation potcrrlwl ofof uariOUN alternafir;~s andandr:esource and potential uarious alternatiues 
mi1igathm measure~."·tr).l,mitig ation tn edsur es.' 404 

1.1. Tll<: DEISDEIS FailedFailed toto Serioll~lv C011Ridcr Altl:Illatiye SitesSitesThe Seriouslv Consider Alternative 

TheThe DL1,f mustmust considerconsider r"asonablc altem:~.tives, cven ifif thc ApplicantApplicant doesdoesBLM reasonable alternatives, even the 
not li.ke thethe alLernalive oror isis incapableincapable ofof implemenling thethe Project, onon ananrrot like alternative implementing Project 
altcr natlve sile.~()Q TheThe DEISDEIS cLat."c "[f1]n aU-private landland alt.ernative ;vas nol.alternative site.ao5 states "[a]n all-private alternative was not 
carriedcarried forward fur detaileddetailed evalualion inin thc PA/EISPA/EIS becau';e 110 privatc parcelsparcels ororforward for evaluation the because no private 
comhinatlOns ofof parc"b ofof 8ufficient Slze WCrC availableavailable thatthat metmet thethe minimumminimumcombinations parcels sufficient size were 
requiremenw."·j{lf; Thede rcqui:rcmcllts , accordil1g toto thethe D~IS, nrc aa minimumminimum ofofrequirements.'406 These requirements, according DEIS, are 
1,GOO conhguous (or(or ncal'ly contJguous) acresacres liBted forfor salesale oror leaselease locatedlocated ,,'ithin.t,500 contiguous nearly contiguous) listed within 

Colorado Substation proximity a reasonable gen-tie2020 milesmiles ofof thethe Colorad.o RiverRiver Sub8Lation andand inin proximilv toto el r"aR011ablc gen-tic 
linc option,;~' BL}'f's d.ecision nollo cOJ1sidcr a]jcl'llatc 51t"S onon privatc bnd thatthat dodo 
not:rot meetmeet thecethese requirementsrequirements JS impermigsihle bece) usp itit lSis basedbased onon eln arbitral'ily 
f.ine option.ao? BLM's decision not to consider alternate sites private land 

is impermissible because an arbitrarily 
narrow need -- the request for a ROW. TheThenanow purposepurpose andand ncpd·- toto respondrespond toto Lhe Applicant'sApplicant's requesl fiJr fl nOi\'_ 
BL1-f melY not adoptadopt privateprivate illte1'eRI" toto draftdraft aa na:,TOW purposepurpose andand needneed sl.alementIBLM may not interests narrow statement 
thatthat excludec aite1'llativcB thatthat rail t.o me"l cpeclfie pl'ivate objectives.weexcludes alternatives fail to meet specific private objectives.ao8 

As drafied, DEIS NEPA s basic requirement to considerAR drafted, thethe D~~lS violatesviolates NEPA's i>asi r requiremenll,o considcl' 
altcrnati'·"R toto thethe proposedproposed Proj"d_ l\umC1'OuS eJ::_vHonmental organizalions hav!)alternatives Project. Numerous environmental organizations have 
recommendcd cl'lt"rin toto considerconsider whcn selectingselecting landland forfor aitinr: rcnewable energyenergy 
projects_'09projects.aos The proposed site for not satisfr criteria. 
rrecommended criteria when siting renewable 

Th" proposcd sitc fOJ' thethe ProjectProject doesdoes llOt snti~fy anyany ofof thesethese lTiteria_ 
'lhe site is ideal Thi~long-term energ'y generation. ThisThe proposedproposed ProjectProject slte 1S notnot ldeal forfor 10nr;-tCl'rn energy generat1on_ 

" Porty ;"1cst As'kc,d Qucstions Concerning CEQ'" [NRPA] Regubtion" atat QuestionQuestion 211.402'" Forty Most Asked Questions Concernirg CEQ's [NEPA] Regulations 2a. 
,f\3 MClrb" MmmtainAudubo" 8oc;eiy r; 914 F.1d 17S (9th(9th Cu. 19~()); D,.iJ(}is ,}_ Ii S

Agriculture, F.3d 1273 (lst(lst Gir_ 19%)_ 
aol S,ef,See, '.g"e.g., Marble Mountain Audubon Society u. Rice,nic"" 974 F.2d 179 Cir. L990); Dubois u U.S._ 
Dept.Dept. ofof Ailriw/tu.r", 102102 F_:Jd l~n Cir. 1996). 
404 40 C.F.R.5 1502.16(f), emphasis added.,,~ 10 C.F.R § 1502,16(f), clllpha"i" a(lded. 
405 See CEQ, Forty Most Asked Questions Concerning NEPA Regulations No. 2(a) (1981)<06 i:k, CRQ. Port.y 1>.-1001 ,\sbd (j.ll""tion. r()ncerning CEQ'sCEQ's NE:PA M1l'ubt.ion' No_ Z(~) (1981) 
406~ DEIS, 2-59." nr.lR. p.p. 1··Fi\), 
'Lo? Id."" ld. 
'108 NEPA 50.'-"" ,,"EPA HandbookHandbook p.p. FiO, 
'!0e SeeSee AAttachmentt.tachillont "1M,. .<knowableRenewable SitingSiting rrit~ri" fo-,' C" liforllla Dc,crt. COTI"ervalion At'ea,.m Criteria for CaLifornia Desert Conservation Area. 
l~M-U2(>CV2553-020cv 
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parlicular 8lte lieslies withinwithin unrilsturbcd desel't habilal thatthat containscontains untoucheduntouched andand 
intacti.ntact enl'ironmentalenvironmental resourcesresources. As in preceding sections, 
particular site undisturbed desert habitat 

I\S discusseddiscussed atat lengthlength In thethe prernding .'~ection.'~, 
the sitesite IS charaetel'J.zed byby dc"ert :;crub vegel.lJtion, desertdesert washes,washes, andand sandsand duneH.l;he is characterized desert scrub vegetation, dunes. 
Special-sla(ucl speciesspecies werewere observedobserved onon Lhe site InIn addition,addition, manymany culturalculturalSpecial-status the site. 
l'esources existexist on-~itc.r:esources on-site. 

TheThe llr.-:Vr shouldshould cons1der anan alternatealternate ~ite onon di~turbed bnd. InIn thethe desertdesertBLM consider site disturbed land. 
1;o of Project site, there is extensive amountto thethe northwestnorthwest of' thethe Projf!ci. 811.f!, forfor example,example, tr.ere lS anan ex(.em;ive ~mount ofof 
abandonedabandoned farmlandfarmland (.hat wouldwould racilil.ate long-(.erm energy generaLion whil"that facilitate long-term energ"y generation while 
rcduclIlg thethe Project's impactsimpacts onon envi"onment~"ll rewurce6.'111 The."e areasareas havehaveleducing Project s environmental resources.alo These 
exi~l.ing infra~tructUl'f! an,l ,lre nearnear ro~d~ andand eX1btmg powerpower .lines.existing 'T'he BL}.-i muA 
evaluate siting these sites, or 
existing infoastructure and are roads Iines. The BLM must 
evaluat" slting thethe ProjectProject onon the~e alternatealternate sit"s, or- riskrisk failingfailing toto evaluateevaluate aa 
viahle ali;el'llatJ.ve.',riabIe alternative. 

TheThe DEiS Tmprope,.ly Y.limin~tcd /\II'''l'!I()t.ive SolarSolar Energy2.2. DEIS Improperllr Eliminated Alternative Enerev 
Technologies FrQm Considet~tionTechnolosies From Consideration 

TheThe nETS failsfails toto ,l(lequatcly analyzeanalyze alternatlve ~olm' enel'gy technQiogles,DEIS adequately alternative solar energy technologies. 
TheThe DETS, ,vithout anyany analysisanalysis oror evidence,evidence, s(.ate,; thatthat ol.her l)"lles ofof energyenergy 

would reduce ForFor example,example, thethe DEISDEIS dismis.'w8 distributeddistributed 
DEIS, without states other types 

projectsprojects ",!ould notnot "f!dU(;e impacts.impacts. dismisses 
an alternative Project.4il DEIS provides no analysis evidencesolarsolar asas ,JIl aiternatwe toto thethe Pl'oject.~:l TheThe DElS provi,les nQ amuYdis oror eVldence 

to elimination this technology. InIn reahty,reality, becausebecause distributeddistributedl.() supportsupport climmatwl1 ofof thlR alternativealternative technology 
solarsolar technologled CQuid bebe mstalled inin urbanurban andand othel' developeddeveloped aread thal havehavetechnologies could installed other areas that 
alreadyalready beenbeen distmbed, theythey wouldwould havehave 8uhsl.antially fewerfewer envHQnmenLaldisturbed, substantially environmental 
impacts.impacts 

TheThe maS ('dust COlwidcr TheThe Above AltQrnatiyes R€2"ardlei;i;l ofof TheThe3.3. DEIS Must Consider Above Alternatives Reeardless 
A:opli<;ant's ';Preferenee"Applicant's "Preference" 

LestLest therH he anyany lingeringhcliHfthat thethe apphc~nt'~ desiresdesires dictatedictate thethethere be lingering belief that applicant's 
nlng"p of' >lltm'nativ"s thatthat NEP.~\ requiresrequires bebe diHcu:>sed inin anan EIS,EIS, wewe Wish tQ slate 

this case applicable TheThe factfact that. BL}.i 1S 
:range of alternatives NEPA discussed wish to state 
emphaticallyemphatically thatthat thlS isis notnot thethe caoo underunder applic~hle law.law. that BLM is 

permitting role, initiating projectactingacting inin aa permi(rmg n)le, ratherrather thanthan ,nitiating" thethe P1'Oj",-;t itself,itself, inin nono wayway limitslimits 
t!:ce exlent Qfits ubhgatiolls underunder NEPA. CEQCEQ am1 Ih" courtscourts havehave r"pHajHdlyrbhe extent of its obligations NEPA. and the repeatedly 
declareddeclared thatthat thethe ,luty 1,0 chscuss alt"rnativeH inin anan Ers 1S nono differentdifferent whenwhen th"dutv to discuss alternatives EIS is the 

,,' Fke,~ ttachmellt )." _\lap: Ab""~()lM F"rmIand. _ BMtel'n Rinri<ide CQ'Unl), C"",cbell" Vailoy410 See Attachment N, Map: Abandoned Farmland - Eastern Riverside County, Coachella Valley 
/lilocx;. ofof G()v~rnm~nl,.Assoc. Governments. 
411 DEISJ p.2-61.111 DEIS, p. 2-6l. 
2553-020cv2nr.3·G"00" 
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aClion i ~ initialed byby i\ Federal ~I;e nr.y or byby pnval", parties. HZ BJ",v1 m\l~t t herdorcaction is initiated a Federal agency or private parties.al2 BLM must therefore 
consider all alternatives that are reasonably the project and evaluateconKidcr ~\ll alternatives lhal are l'easonflbly relatedrelated toto the pn1jec, tUHl evuhw.te 
Lh()w in the ~;m.{;hem in the EIS. 

In this case, Project's purpose and need could be satisfied by off-In lhi~ eaee. thethe PrOJOC t'~ p urpose !:Ind need could he fullyfully ~!ltj~fjed by anan oJt 
sit.e altermltiv<! Of' hy aa tcchnologi(~111 !lh.~ tnati\'c that requirt:!~ Ieee ucrengc a ndsite alternative or by technological alternative that requires less acreage and 
ret!>QI\rCeS, .~: ach of t.hese approa(' h(l~ U'i fe W! ible, <!oonO ID1C, a nd wil i minimizc ororresources. Each of these approaches is feasible, economic, and will minimize 
avoid potentially significant impacts. Under NEPA, it imperative that they bea void putentially sigttificaut impad.s. Unde r ~F.PA, it isis impenHive tha t-they he 
evaluated in detail irrespective ofthe applicant's preference.e"Il IUAted in detail U:ree:poctiVf:l of the Applu:ant'a prefe rence_ 

C.C. AlternativeAlternative 33 - Central Gen-tie Rourbe -- isis t·theh e E nEnvironmentallyvironmt ll tl1Jly_ Cl:lntr>lJ Geo-tie Rou1e 

PreferablePreferable AlternativeAlternative 


NEPA regulations state "that~ lhtl~ agenciesa gcnciNI shall...shalL.. [i][i]dendentifi'tii'r thethe agency'sB.gC tlr.y'~NMJA regula tiou8 ~tate 
preferred alternative alternatives, one exists, inin thethe drdraftaft statementabtementpreferred alternativ<! oror aiterntttil' eij , ifif ()nc oror moremore <!xist.~ . 

and identi$' such alternative in the final statement unless another law prohibits!Iud identify ~uch "itel'na IJw) ill th e fine:il s ta"HU<!U, unless i\uoth cr J!:IW p, t)hihlts 
1;he expression such ~ 'rhc DElS statesstates thatthat BLH'~ pl'cfcrn,(lLhc e:qlreHion ofof su~h aa preference."al3preferent:f:l."·l The DEIS BLM's preferred 
alternativealtc.m ativc isie thethe proposedproposed Project.4l4l'roject.~·· Yet, the summary impacts byy"t, th~ DEIS'DEIS' Hummary ofof hl:'p!l.r. l.s by 
alternative reveals that Alternative 3-Central Gen-tie Route wouldoll.e rn o.tive cflvcais that .'\J ternative S-C"ntn1L ('.en-tic Roure would havehave 
suht'Ul.ntially less impacts [0 numc .'Ous resource:; . For cxampl", Alte rnative 33substantially less impacts to numerous resources. For example, Alternative 
would affect 20 24 fewer known cultural resource sites.415 The DEIS should bewOldd flffect 20 toto 2-1 fu wcr kl\llWn cultutal rellOurce siLCS.413 The DElS f<houid he 
:revised identifu Alternative 3-Central Gen-tie Route as the environmentally,...vii'lCd toto identify Aite.matin' 3-Ccntf\ll1Gen-tic Route fuI the environmentally 
preferred IIltemativ--e.preferred alternative. 

addition, because the Applicant owns adjacent BSPP416 (the siteInIn addition, because the Apphcant nownow owns thethe adj acent &5PP",a (the ~iw 
t hrough whichwhich th e eentral gen-t ie route nmA), the Applican t fJn'~ t consttucl. hoth 
projects affords most environmental protection. .1:'For01' eexample,xamplc, 
l;hrough the central gen-tie route runs), the Applicant must construct both 
jl l'OjClr. Ul inin aa wayway thatthat ilITortl~ thethe mos t environmental prot{>(.1:ion . 
because Alternative 3-Central Gen-tie-tie RullteRoute cocoulduld be ,(sed forforbe used bo,h pr()jcc t~, ~n (l ititbccn.uAe ,~lt<!l'na (jve 3-Ce.nntl l Gen both projects, and 

'rould greatly decrease impacts associated separate transmission routes,would grf:la tiy decr<!ase lmptlct s asaOdtlted withwith twotwo &eparale trttn~lDi9~ion m utes. 
thl'i BL::v.r ~houhll'cqui"e th r, AppliclUl l. [0 develop tblS "OU[l'ithe BLM should require the Applicant to develop this route. 

4r2 CEQ, Guidance Regarding NEPA Regulafions, 34263 (1983), available at:. 1:1 C~Q. Ouidona R"I«ITding NRPA n~NiI",~_ 5858 Fed.Reg.Fed.Reg. 3>1 263 (1963). " .... oJM hl" .. L: 

httn://ceo.hss.doe.eov/nena/regs/1983/1983euid.htm (as "l~ 1. 2(10).bt~liG!!Q b fll! dre em-jtwpairenII98311%8ruj4 bl,lQ (ao. ofofJJuly 1, 2010). 
4r3 40 C.F.R. $ 1502.14(e).' ~10 C.P.R. § Hi02.14{eJ . 
"t OBIS. p. R."' ~ .4r4 DEIS, p. ES-4. 
m DJ::LO:;, p.p. l>:S -8.415 DEIS, ES-8. 
, " &,e htt!, ://,,»\; M 120627-7 14633.htmI.. w"j .com.'articleiH'r-Co.:.tO120 112 7·7 H 63a.11 tml.'tte 5ss http ://online.wsj.com/article/BT-CO-20 
2553-020cv~!~~·U i!J 1<>' 
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\|/III. THETHE DEISDEIS FAILSFAILS 1'0 COMPLY WITH THE FEDERALFEDERAL LANDLAND POLICYPOLICYVIII. 	 TO COMPLYWITH T]IIE 
MANAGEMENTACTANDAND 1\:IANAGEl\IENT ACT 

Thr Frdcn)I Lalld PolicyPolicy && I'l'ian>tgement ActAct ('TLP1v1.-'\"") cstablishes 
r:equirements public land.417 FLPJFLPMA..IA require~requires thatthat tlL.\t, 

The Federal 	Land Management ('FLPMA") establishes 
requirements forfor landland useuse planningplanning onon publi(~ lHnd.,j," BLM, 
under Secretary the "develop, appropriate,undBr thethe SrC:t"HaI'Y ofof Lhe Interior,Interior, "devHlop, maintain,maintain, andand whenwhen approprinte, 
revi&e landland useuse plHns" toto en~ure thatthat land manrJgement bebe conductedconducted "on"on thethe hil~isrevise plans" ensure Iand management 	 basis 
ofof multipIc usp. andand sustainedsustained yield",jlS TheThe processprocess forfor devp.lopinK maintaining,maintaining,multiple use yield."+ts 	 developing, 
andand 1"p.vi~ing l'H80urCC man<lgemp.nt plansplans 13 controlledcontrolled hy FLPMAFLPMA regulations.regulations. ~1~revising resource management is by 	 a1e 

Under FLP1I..4., ifif HI ,:;".[ wishcB toto changH aa resourceresource mana!(cment plan,plan, itit cancan onlyonlylJnder FLPMA, BLM wishes change management 
dodo soso byby [o1"mally amendingamending thethe plan:plan:formally 

AnAn amp.ndmBnt ~hall hH initiatedinitiated hy thethe needneed toto con,oider monitoringmonitoring >llldamendment shall be by consider and 
p.valuation finding~, llHW data,data, nHW oror revided poliry, aa changB ininevaluation findings, new new revised policy, change 
Cil'(~UmstancHS oror aa propos.ed actionaction thatthat mil)' rHsult inin aa changechange inin thethe scopP.circumstances proposed may result 	 scope 

ofof l'B~OUJ:rc usesuses or aa changechange inin thethe tH1"mS, ronditions andand dedBions ofof thetheresource or 	 terms, conditions decisions 
plan. Anapprovedapproved plan, .,\n amendmentamendment shallshall bebe mademade throughthrough anan environmentalenvironmental 

a~~eSBmCllt ofof thethe proposedproposed cha.nge, oror nn Hnvironmp.lltal impacL statement.. ififassessment 	 change, an environmental impact statement, 
neeessary, publicpublic lllvolvement asas pl'eocrihed inin §161 0.2 ofof thi~ title,title, 
interagency 	 consistency determination as ~ $ 

necessary, involvement prescribed $ 1610.2 this 
in(,eragem.'Y coordinationcoordination andand consl~tcncy detcrminatlOil ,1f1 prescribedprescribed inin 
UnO.3 ofthisofthis titletitle andand anyany othCl' datadata 01" Hnalysis thatthat maymay bebe appropnate.1610.3 	 other or analysis appropriate. . . 

<20420 

TheThe ohjective ofof re~oUl.'CP' managementmanagement planningplanning byby thethe Burp.au ofof Lilndobjective resource 	 Bureau Land 
r>-fanagp.ment isis toto m~ximi'~e rP.30Ul'CC valuesvalues forfor th" publicpublic throughthrough aa ratlonal,JManagement maximize resou(ce the 	 rational, 
eonfli~tently appliedapplied ,;ct ofof regulationsregulations andand proceduresprocedures whichwhich promotepromote thB conceptconcept ofofconsistently set 	 the 
rmultiple 	 participation the state,multiple useuse managementmanagement andand ensureensure partlripatlO:l byby th.e public,public, ~tate, andand locallocal 
governments, Indian tribes, 	 federal IW~ourcegovernment,c;, Indi>lll (.ribes, andand appropriateappropriate fedcral agencies.agencies. Resource 
rmanagement plans designed to 	 managementmanagement Plan~ areare dp.~lgned Lo guideguide andand controlcontrol futurefuture )11 an!1.gHlUBnt actionsactions 
andand thethe developmentdevelopment ofof Stlb5equenc, moremore detaileddetailed andand hruited scopescope plan~ fo1'subsequent, 	 limited plans for 

43 LS.C, §§ 1701- 1785 (2000).'"4r? 43 u.s.c. ss 1701-1785 (2006). 
n 13 U,S.C. §§ 1701(a)(7),1701(a)(7), 1712(..); _<e e "h, F&m C'. n"",,,lU. 01' wn.a Hgmt., 28'1 F.:l<lIO<:i2_ lOh7 (!Jlh 

2002) (rolding that FLPMA "requires BLM prepare [resource management :pl~Il"lplans] fQrfor tllethe 
ate 43 {J.$.C. SS 1712(a); see also Kern u. Bureau of Land Mgmt ,284 F.3d 1062, 1067 (gth 
Cir.Cir. 20(2) {holdinr that, FLP ,,1A "reqU,;"," thethe llLl>I toto p"'epa)'e [ro.,)u1'''' mana~omcnt 
"uri(lus dielricts unde',' it., "onl1'oLvarious districts under its control."). 
., 13 CFR §§ 160l-CJ.-1610.8 (ZOrn;).4re 43 cFR ss 1601.0-1610.8 (2006). 
''" 4:-1 CFR § 1610,5-;;.4r0 43 cFR s 1610.5-5. 
2lO3·02{1cv2553-020cv 
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r:esources~ andand uses.421u~e8 ..!2l "Consistent" means the BLM plans wiII adhererc~lJur r:c "C{Jnsisoonli"'mAans thatthat lh€ nLM plan~ will adhere toto thethe 
l;erms, conditions, and~ decisions officially approved and adopted resource relatedttlrms, conditiOll~, n d decisions ofof officiI,11y approv€u and a d opt Olri !'ASIJU1'Ce TelatBd 
plans,'~'Plans'azz 

TheThe Projed isis lucon sistent w ith thethe CDCACDCA P1a l)A.A. Proiect Inconsistent with Plan 

CDCA plan was developed in accordance with FLPMA inventoryTheThe CDCA plan Wall developed in acconianca WiUl FLP:\IA toto invento ry 
(IDCA resources and prepare comprehensive management~ planplan forfur thetheCDCA re:.ourct's a nd toto pref'a re aa coltlprAhcru;i\'c landland useuse managemcn

area.423 Under plan, BLM inventoried desert area withwiiJI publicpublie inputinputa rea.·U UndBr thethe CDCACDCA .,lll n, BL\f in"entoried thethe dc!iCrt fI~" 

identified areas appropriate for wilderness, limited, moderate andand inl t::l nAi"':landand ldent ified Mea<! app m prunc ror wildemeS<!, lin i ted, modcrll~ intensive 
uses.u",e~ 

TheThe CDCA plan daf>Crihe ~ areflS thal were inventoriedinventoried forfor hioI'l!!;:i",!!.lCDCA plan describes areas that were biological 
r:esources, cultural resources, recreational uses, grazing, mineral development, andIl!!<Ourcas, euhUI'a l resoun,:es, recnatiomd Uf;(lS, grazin g, mineral uevtlIopment, all<i 
manymany otherother uses.UI~e~ , TheThe l'Project siterojox.'t site isi~ designatedde~ignatcd ClassCla~8 L,L. Under the CDCA plan,Under the CDCAplan, 
1\{ultiple-Use::Vl ultiple Class (I-,imited Use) protects sensitive, natural, scenic, ecological,-U~e Cia-os LL (Limit€d Use) prlJt ech sen~ i tiv(', natunll, ac€D.i.c , ecollJgical, 
and cultural resource values.424'~. PublicPublic landsla mls designateddealgnated as,, ~ ClassCJ!l~R LL flrfl managed totoDnn cultunll r flSOUl'Ce val ue$. are managed 
provideprovid€ forfor ge ngenerallyerally lower-intensity,lowel'·intcn~ carefully controlled multiplemultiple use of resources,; ty, carefully con tr. ,lled ~~e orre SooUI'W8, 
whi le <::In~u,ing t hat sen.sitiv~ valu<'Ifi areare n<lt signi ficllnrly d im ini,qhed ,ol2l''rhile ensuring that sensitive values not significantly diminished.42s 

The BLM ii! col)!\iJ~dng a mending the COG.I\ planplan [0 Il ltow for sol.u powerThe BLM is considering amending the CDCA to allow for solar power 
developmentdevelopment onon thethe Proj~d s.il.c. ThisThis ill funda mentally incompat ible withwith thetheProject site. is fundamentally incompatible 
RLM', Cift :>s I. designa tion bet,;9,US6 thethe !«,]ar J'ower plan t will !'Iignifir Rntly impactIBLM's Class L designation because solar power plant will significantly impact 
t he biological ann (;ultmal feIlO UI'(',e va lues onon thethe E.ite, all described a ll()ve. The1;he biological and cultural resource values site, as described above. The 
habitat that now exists on will be destroyed and the site will not likelyhflhitat that now t'.xi8Ul on thethe sitesite will be dE'rtroyed and tlw Gite will not liktly 
rrecover centuries or longer. TThe Projecthe Pl'Ojcct wiwillll n otnot bebe desll;n ed 1.() nr,co'llnmOt.iatel'1lI'A)ver forfor o.:entm'ies 01' long~ r, designed to accommodate 
sensitive, natural, scenic, ecological, and cultural resource values on site,eansitive, nil t ur ~l, sccnk, cr.o logiCAl, ::mri r.,dtm al l-e i\() UI'I'.e valu€s on thethe projectproject sit e , 
n ~ i~ reCl, u.ircd byby rhe CDCA Limited Cs€ designation. Thfl Project isis incompatibleas is required the CDCA Limited Use designation. The Project incompatible 

',vith the CDCA plan designation adopted through a comprehensive planning effort.""ilk t i"l e C])CA plan de>;ign ation udopted thr,mgh fJ mmpl'ehen~ ive planning effon. 
'the BLM ~shouldh not override the this planningThe BLl'II for the short-term'mld not overnde th e wisdomwisdom ofof t his phmning efforteffort for i hl! ahart-t erm 
lcenefits that may or may not occur ftom siting of this experimental power plant.nt ,llenefiu. t hilt ID ily or filly no t QC(;11t" from thethe sitin r: Clf t his experim l! I\~!ll jl"I"I',er "l ~

... iii atat § 1601 0-2.42r Id. s 1601.0,2. 

.: Iff. ~t § 1601.0- ~.422 Id. ats 1601.0.5. 
4Q Cahfomu. D~""Tl C.(}n,.."...·~tiom Pl"n or 11»10 asas a mended, p.p. S.5. 
424 Id. atp. L3. 

aB California Desert Conseryation Plan of 1980 amended, 
'.:Il I,! "t p, 13. 
,t25<til Id,Id, 
~2553-020ae~a· o2!!o.~ 

69



AugustAugust 2:~, 201223,20L2 
Page 7070I?age 

CONCLUSIONIX.lX, CONCLUSION 

TheThe DK1S failsfails asas anan mformatlOlwi documentdocument and,and, thus. isis madequate lmderDEIS informational thus, inadequate under 
N~:PA TheThe DF.TS f'ail~ toto efltabli~h thethe ProjectProject setting. doesdoes notnot fullyfully andand faIrlyl:trEPA. DEIS fails establish setting, fairly 
describedescribe t hc propo£od actiol), providcs inwmpJete anaiy£e"q ofof somesome P:rOjHct impaL"Wthe proposed action, provides incomplete analyses Project impacts 
andand whollywholly oroHS diseussioD ofof othc,' p<ltentlally Rignjficant adver~e eff~tc, andand failsomits discussion other potentially significant adverse effects, fails 
toto adcquately mitigatemitigate tbc Pl'Ojcct's adverse imPllCL5. TheThe DErB mustmust bebe re"ised 1,0adequately the Project's adverse impacts. DEIS revised to 
curecure tbes" defieiencies andand mustmust bebe ci r culated forfor pubJie reviewreview andand eomment \Ve,these deficiencies circulated public comment. We 
re~pectfully urgeurge I.he BUI toto dodo soso pn or t<l takingtaking anyany actmn <l)) thethe Applicant'sApplicant'si:espectfully the BLM prior to action on 
pendingpending federalfederal )!crmit llpplieation8.permit applications. 

Si))Cflrcly,Sincerely, 

(r^*4P-
IL"lcbacl KRachael E. KossKoss 
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Because life is good. CENTER fo r  BIOLOGICAL DIVERSITY 

protecting and restoring natural ecosystems and imperiled species through 
science, education, policy, and environmental law 

via email and USPS 
8/23/2012 

Jeff Childers, Project Manager 
California Desert District 
Bureau of Land Management 
22835 Calle San Juan De Los Lagos 
Moreno Valley, 92553 
jchilders@blm.gov 

Re: Comments on Draft Plan Amendment (PA) to the California Desert Conservation 
Area Plan, 1980, as amended (CDCA Plan), and Draft Environmental Impact Statement 
(DEIS) for the McCoy Solar Energy Project (MSEP) 

Dear Mr. Childers: 

These comments are submitted on behalf of the Center for Biological Diversity’s more 
than 378,000 staff, members and supporters in California and throughout the western states, 
regarding the Draft Plan Amendment (PA) to the California Desert Conservation Area Plan, 
1980, as amended (CDCA Plan), and Draft Environmental Impact Statement (DEIS) for the 
McCoy Solar Energy Project (MSEP). 

The development of renewable energy is a critical component of efforts to reduce 
greenhouse gas emissions, avoid the worst consequences of global warming, and to assist 
California in meeting its required emission reductions. The Center for Biological Diversity (the 
“Center”) strongly supports the development of renewable energy production, and the generation 
of electricity from solar power, in particular. However, like any project, proposed solar power 
projects should be thoughtfully planned to minimize impacts to the environment. In particular, 
renewable energy projects should avoid impacts to sensitive species and habitats, and should be 
sited in proximity to the areas of electricity end-use in order to reduce the need for extensive new 
transmission corridors and lines and the efficiency loss associated with extended energy 
transmission. Only by maintaining the highest environmental standards with regard to local 
impacts, and effects on species and habitat, can renewable energy production be truly 
sustainable.   

We support the comments submitted by Defenders of Wildlife, Natural Resources 
Defense Council, Sierra Club, the Wilderness Society and Audubon California and incorporate 
those comments herein. In addition to the issues identified in that letter, we have the additional 
following concerns: 

Arizona • California • Nevada • New Mexico • Alaska • Oregon • Washington • Illinois • Minnesota • Vermont • Washington, DC 

Ileene Anderson, Biologist
 
8033 Sunset Boulevard, #447 • Los Angeles, CA 90046-2401 


tel: (323) 654.5943 fax: (323) 650.4620 email: ianderson@biologicaldiversity.org   

www.BiologicalDiversity.org
 

http:www.BiologicalDiversity.org
mailto:ianderson@biologicaldiversity.org
mailto:jchilders@blm.gov


 

 

 

 

 

 

  

 

 

  

 

 
 

 

                                                 
 

 
  

     
  

Joint Review With Blythe Solar Project Amendment Is Needed  

As the BLM is aware, the Blythe Solar Project adjacent to the proposed McCoy project 
was previously issued a right of way grant by BLM. Since that time, some site clearing was 
begun but no construction of the solar project was ever undertaken and Solar Millennium/Solar 
Trust of America entered bankruptcy.  The Blythe project – whatever it may currently entail--
was recently acquired by NextEra from the STA bankruptcy and NextEra has applied to amend 
its permit from the California Energy Commission1, because of changes in technology from a 
solar-trough project to a photovoltaic project. The BLM will also be reviewing amendments 
including a change in the technology for the Blythe project from solar trough to PV.  Therefore, 
because both the Blythe project and the McCoy project are connected – intending to share the 
same gen tie lines and roads—and because they are adjacent proposals from the same developer, 
the BLM should undertake joint NEPA review of the two projects.  Such joint review will allow 
for greater flexibility in meeting the renewable energy goals and reduce impacts due to siting of 
the project components and infrastructure. BLM must seize this opportunity to further reduce 
environmental impacts of these projects by engaging in joint coordinated NEPA review.   

While we anticipate that NextEra and the BLM may argue that each of these projects 
could go forward independently, the facts show that they are connected actions2—even if one is 
not necessary for the other to proceed. NEPA’s implementing regulations explain that agencies 
should consider connected, cumulative, and similar actions in the same impacts statement. 
“Connected actions” must “be considered together in a single EIS.”  Thomas v. Peterson, 753 
F.2d 754, 758 (9th Cir. 1985); 40 C.F.R. § 1508.25(a)(1), and where two actions are 
“inextricably intertwined” they are connected actions that must be considered together. Thomas, 
753 F.2d at 759; Save the Yaak Committee v. Block, 840 F.2d 714, 720 (9th Cir. 1988). Here 
some project features will be shared, such as roads and gen-tie lines/corridors and therefore the 
two projects are intertwined and should be considered together. 

Even actions that are considered cumulative to each other and are proceeding at the same 
time through the NEPA process should be considered in the same NEPA review.  Cumulative 
actions “which when viewed with other proposed actions have cumulatively significant impacts 
[] should [] be discussed in the same impact statement.”  40 C.F.R. § 1508.25(a)(2).  Similarly, 
reasonably foreseeable actions also should be considered together in the same environmental 
review document when the actions “have similarities that provide a basis for evaluating their 
environmental consequences together, such as common timing or geography,” and the “best way 
to assess adequately [their] combined impacts […] or reasonable alternatives” is to consider 
them together.  40 C.F.R. § 1508.25(a)(3). 

1 http://www.energy.ca.gov/sitingcases/solar_millennium_blythe/compliance/documents/amendment/ 
2 Connected actions are those actions that: 
i. Automatically trigger other actions which may require environmental impact statements.  
ii. Cannot or will not proceed unless other actions are taken previously or simultaneously. 
iii. Are interdependent parts of a larger action and depend on the larger action for their justification. 
40 C.F.R. § 1508.25(a)(1).  
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The requirements that connected actions, cumulative, and/or similar actions be evaluated 
together prevents an agency from dividing a single project into segments that individually seem 
to have limited environmental impact, but as a whole have considerable impact.  See Thomas v. 
Peterson, 753 F.2d at 758. It is important for federal agencies to consider connected actions 
together in a single NEPA process as opposed to segmenting review.  Daly v. Volpe, 514 F.2d 
1106, 1110 (9th Cir. 1975) (where actions are interconnected in terms of fulfilling a joint 
purpose it may be necessary to conduct a single NEPA review); Sierra Club v. U.S. Dept. of 
Energy, 255 F. 2d 1177, 1184 (D. Colo. 2002). 

As noted above, considering the actions together will also provide significant benefit to 
the environment because it can minimize impacts and ensure any conservation measures – such 
as avoiding the washes – are consistent across the two projects and the landscape. 

Dissected Fan Landscape/Project Alignment 

We strongly suggest that the BLM consider an alternative in which both projects (MSEP 
and Blythe Solar Energy Project) are re-aligned to avoid the ecologically and hydrological 
important dissected fan area as identified in BLM’s Northern and Eastern Colorado Plan 
(NECO). We submit Attachment 1, which shows the overlap of MSEP boundaries with the 
dissected fan landscape in the area. Clearly over half of McCoy Unit 2 is inappropriately sited 
and at odds with conservation of the dissected fan landscape.  In addition to all of the biological 
benefits that the dissected fan landscape provides to desert tortoise and other desert wildlife, 
including rare and common migratory birds, its value to hydrological processes should be 
strongly considered. NextEra’s Genesis solar project recently sustained significant, expensive 
impacts due to flooding3, because it is also inappropriately sited on an area with dissected fan on 
an alluvial floodplain. The areas proposed for development of the McCoy project should be 
moved out of the dissected fan landscape to avoid impacts to desert species habitat, soils, surface 
hydrology, and project infrastructure. 

Desert washes, especially in this part of the California Desert Conservation Area 
(CDCA), are important habitat for desert tortoise and other wildlife even if they do not support 
any trees or have only sparse trees common to the desert dry wash woodlands.  In fact the DEIS 
documents that one of the dominant components of the vegetated ephemeral swales is galleta 
grass (at 3.3-2), a preferred food plant for desert tortoise.  While we recognize that only one 
desert tortoise was identified on-site during the single year survey, we note that it and additional 
sign and burrows were documented in the dissected fan landscape indicating that these areas are 
part of the desert tortoise home ranges for local individuals and further reinforcing the need to 
abandon the western portion of the proposed project in order to avoid desert tortoise impacts.  

Desert Kit Fox 

The DEIS recognizes that the desert kit fox is a protected animal as a furbearing mammal 
under California Code of Regulations Title 14 Section 460 (DEIS at 3.4-3) and recognizes that 
desert kit fox occurs on site (at 3.4-16).  In fact 57 kit fox natal dens were identified on the 

3 http://www.energy.ca.gov/sitingcases/genesis_solar/compliance/submittals/July-31-2012_Flood_Event/ 
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project site and gen-tie alignment during spring 2011 surveys.  However, density estimates were 
not quantified for the number of desert kit fox that will be displaced and “taken” by the proposed 
project. As the BLM is well aware, the first documentation of a deadly outbreak of canine 
distemper was confirmed in late 2011 in desert kit fox, when dead kit foxes found on and 
adjacent to the Genesis industrial solar project during construction were necropsied by state 
veterinarians. 

The state wildlife veterinarian for the California Department of Fish and Game isn't 
certain the distemper outbreak is connected to the construction activities, but has concluded that 
habitat disturbance causes stress, and when animals succumb to stress they become more 
susceptible to disease. 

Kit foxes have great fidelity to their natal burrows and as documented on the Genesis 
project site are not easily evicted from their burrows and home ranges through “passive 
relocation” or hazing. The DEIS incorrectly states that no “take” permits are given for desert kit 
fox, but as the BLM is aware, the California Department of Fish and Game did give take permits 
for desert kit foxes on Genesis to allow for trackable electronic collars for monitoring of some 
animals and inoculation of others against distemper.  If any hazing activities are approved for 
desert kit fox as part of the project, we request that take permits be sought for the onsite kit foxes 
to monitor the ultimate outcome of the any hazing activities. 

Despite the efforts of state and federal biologists, who tried to prevent the disease from 
spreading the efforts have not been successful, and so far the kit fox distemper epidemic has 
spread over eleven miles south of the Genesis project site. Hope is dimming that the epidemic 
can now be contained. The BLM must ensure that this devastating impact to the desert kit fox 
population from fast-track industrial development is not repeated at the McCoy site or any other.  
Additional disruption of native populations of desert kit foxes from hazing them off the McCoy 
proposed project site, will result in additional displaced animals wandering the desert and 
potentially spreading the disease farther through the population. This is unacceptable. 

The DEIS fails to quantify how many kit fox territories overlap the proposed project site, 
or analyze the impacts to this species from the proposed project. The measures proposed at 4.4-
36 for kit fox and badger are the same type of measures implemented for the Genesis project that 
failed to control the distemper outbreak and indeed may have caused it.  Clearly a supplemental 
or revised DEIS needs to include a substantial section on the status of the on-site desert kit fox 
population, direct, indirect, and cumulative impacts to the species, and should require a Desert 
Kit Fox avoidance, minimization and relocation plan that sets out clear strategies to first avoid 
impacts to the species through re-design and then minimize and mitigate any remaining impacts 
to this species.  

Burrowing Owls 

The DEIS notes that three burrowing owl pairs and at least 11 active burrows are located 
in the proposed project area (DEIS at 3.4-12). Preliminary results from the 2006-7 statewide 
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census identified that the Sonoran desert in California harbors few Western burrowing owls.4 

Even more worrisome is the documented crash of burrowing owls in their former stronghold in 
the Imperial Valley.  The Imperial Valley has had a recently documented decline of 27% in the 
past years5, resulting in an even more dire state for burrowing owls in California.  Because 
burrowing owls are in decline throughout California, and now their “stronghold” is documented 
to be declining severely, the burrowing owls on this proposed project site (and on other 
renewable energy projects) become even more important to species conservation efforts.  The 
recirculated or supplemental DEIS needs to evaluate the potential impact of the proposed project 
on this regional distribution of owls. 

While habitat acquisition specifically for burrowing owls as identified in the DEIS, the 
proposed mitigation of only 6.5 acres per “active burrow” is too low (DEIS at 4.4-38), especially 
in the Colorado Desert, as it is outdated agency guidance. Mean burrowing owl foraging 
territories are 242 hectares in size, although foraging territories for owl in heavily cultivated 
areas is only 35 hectares6. Regardless, the acquisition of only 19.5 acres (8 hectares) fails to 
mitigate for one bird even if it was relying on a heavily cultivated area. Therefore, additional 
mitigation acreage needs to be required – calculated using the mean foraging territory size times 
the number of owls.  Using the average foraging territory size for mitigation calculations may not 
accurately predict the carrying capacity and may overestimate the carrying capacity of the 
proposed project site, since the proposed project site at 1300 acres – it may be that in this area of 
the Colorado desert 1300+ acres is necessary to support one burrowing owl. While the DEIS fails 
to incorporate the guidance from CDFG from 20127. the carrying capacity is tied to habitat 
quality, language should be included that mitigation lands that are acquired for burrowing owl be 
native habitats on undisturbed lands, not cultivated lands, which are subject to the whims of land 
use changes. The long-term persistence of burrowing owls lies in their ability to utilize natural 
landscapes, not human-created ones. 

While “passive relocation” does minimize immediate direct take of burrowing owls, 
ultimately the burrowing owls’ available habitat is reduced, and “relocated” birds are forced to 
compete for resources with other resident burrowing owls and may move into less suitable 
habitat, ultimately resulting in “take”.  While the DEIS proposes to require the development of a 
Burrowing Owl Mitigation Plan (4.4-37) and passively relocate burrowing owls, no draft plan is 
provided and it is unclear if any monitoring targeting “passively relocated” burrowing owl 
survivorship will occur.  No requirements of the plan are provided.  

Indeed, another reason for pulling the project development away from the western side is 
that during the fall surveys for plants, at least 8 burrowing owls remained on site and were 
located “in the western half of the Solar Plant Site Survey Area” (Appendix C – Fall Plant 
Surveys at pg. 14). And another reason to support avoiding the dissected fan landscape is that 
burrowing owls are also found in these areas, as the survey notes burrowing owls “were flushed 
from wash banks in incised washes” (Ibid). 

4 IBP 2008; Wilkerson and Seigel 2010 
5 Manning 2009. 
6  USFWS 2003 
7 www.dfg.ca.gov/wildlife/nongame/docs/BUOWStaffReport.pdf 
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Golden Eagle 

While the DEIS identified seven golden eagle nests within a ten mile radius of the 
proposed project site and that they represented four eagle territories (at 3.4-13). It is unclear how 
many territories are affected by the proposed project.  Furthermore, the DEIS fails to present 
exactly how to mitigate the loss of a substantial amount of foraging habitat for the golden eagle 
from this project and other permitted projects within the territories. The fact still remains that 
significant amounts of foraging habitat will decrease carrying capacity of the landscape and 
could result in a potential loss of habitat needed to support a nesting pair, which would impact 
reproductive capacity. 

Scientific literature on this subject is clear - the presence of humans detected by a raptor 
in its nesting or hunting habitat can be a significant habitat-altering disturbance even if the 
human is far from an active nest8. Regardless of distance, a straight-line view of disturbance 
affects raptors, and an effective approach to mitigate impacts of disturbance for golden eagles 
involves calculation of viewsheds using a three-dimensional GIS tool and development of 
buffers based on the modeling9. Golden eagles have also been documented to avoid 
industrialized areas that are developed in their territory.10 Additionally, the DEIS does not 
actually clearly analyze the impacts to and mitigations for the golden eagle under the Bald Eagle 
and Golden Eagle Protection Act, which prohibits, except under certain specified conditions, the 
take, possession, and commerce of such birds.  Any anticipated “take” of golden eagles by the 
project must first be permitted under the Bald and Golden Eagle Protection Act—the BLM 
should not issue any approval until that permit is secured. 

Cryptobiotic Soil Crusts and Desert Pavement 

The proposed project is located in the Mojave Desert Air Quality Management District 
area, which is already in non-attainment for PM-10 particulate matter11. The construction of the 
proposed project further increases emissions of these types of particles because of the disruption 
and elimination of potentially thousands of acres of cryptobiotic soil crusts.  Indeed, the 
proposed project site fits the description identified by USGS as most vulnerable to wind 
erosion12. 

Cryptobiotic soil crusts are an essential ecological component in arid lands.  They are the 
“glue” that holds surface soil particles together precluding erosion, provide “safe sites” for seed 
germination, trap and slowly release soil moisture, and provide CO2 uptake through 
photosynthesis13. 

8 Richardson and Miller 1997 
9 Camp et al. 1997; Richardson and Miller 1997 
10 Walker et al. 2005 
11 http://www.mdaqmd.ca.gov/index.aspx?page=214 
12 http://ag.arizona.edu/OALS/ALN/aln51/chavez.html 
13 Belnap 2003, Belnap et al 2003, Belnap 2006, Belnap et al. 2007 
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The DEIS does not describe the on-site cryptobiotic soil crusts.  The proposed project 
will disturb an unidentified portion of these soil crusts and will likely cause them to lose their 
capacity to stabilize soils and trap soil moisture.  The DEIS fails to provide a map of the soil 
crusts over the project site, and to present any avoidance or minimization measures.  It is unclear 
how many acres of cryptobiotic soils will be affected by the project.  The revised or 
supplemental DEIS must identify the extent of the cryptobiotic soils on site and analyze the 
potential impacts to these diminutive, but essential desert ecosystem components as a result of 
this project. 

While desert pavements are mentioned as occurring on the proposed project site (DEIS at 
3.7-10), quantitative acreage of pavement are not identified.  The impact to air quality from 
disturbance of desert pavement is not analyzed. Clearly, avoidance of any impacts from 
construction to desert pavements will leave these ancient formations in place and protect the air 
quality of the region. 

Conclusion 

Thank you for your consideration of these comments.  In light of the many omissions in 
the environmental review to date, we urge the BLM to revise and re-circulate the DEIS for both 
this project and the connected Blythe solar project redesign or prepare a supplemental DEIS 
addressing these issues and others before making any decision regarding the proposed plan 
amendment and right-of-way application.  In the event BLM chooses not to revise the DEIS and 
provide adequate analysis, the BLM should reject the right-of-way application and the plan 
amendment.  Please feel free to contact me if you have any questions about these comments or 
the documents provided. 

Sincerely, 

Ileene Anderson 
Biologist/Desert Program Director 

cc: (via email) 
Brian Croft, USFWS, brian_croft@fws.gov 
Kevin Hunting, CDFG, khunting@dfg.ca.gov 
Tom Plenys, EPA, Plenys.Thomas@epa.gov 
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COLORADO RIVER INDIAN TRIBES 

Colorado River Indian Reservation 

26600 MOHAVE RD. 
PARKER, ARIZONA 85344 

TELEPHONE (928) 669-9211 
FAX (928) 669-1216 

Via E-mail and U.S. Mail 

Jeffrey Childers ' 
Project Manager, McCoy Solar Energy Project 
Bureau of Land Management 
22835 Calle San Juan De Los Lagos 
Moreno Valley, CA 92553 
Email: camccoysep@blm.gov 
jchilders@blm.gov 

Re: McCoy S%r Energy Project Draft Environmenta/lmpact 
Statement 

Dear Mr. Childers: 

The Colorado River Indian Tribes (flCRIT" or flTribes") submits these comments on the Draft 
Environmental Impact Statement (fiDEIS") prepared by the Bureau of Land Management 
(flBLM") for the McCoy Solar Energy Project (the flProject"). BLM proposes to construct a 
utility-scale solar facility and a generation-intertie (flgen-tie") transmission line on 4,900 
acres of undeveloped land in the Mohave desert near the Colorado River Indian Reservation 
and within the Tribes' ancestral and cultural homeland. Because of the Tribes' strong past 
and ongoing connection to the proposed site, CRIT is deeply concerned about the Project's 
impacts on cultural and other resources. 

CRIT's people, particularly its Mohave and Chemehuevi members, have lived in the Project 
area since time immemorial, passing through and near the Project site on ancient trails, 
conducting religious ceremonies in the surrounding mountains, and using the rocks, native 
plants, and other resources in the area to produce tools, harvest food, and engage in 
ceremonial practices. Even today, CRIT's members continue to use the area as part of their 
traditional and religious practices. For example, Salt Song trails pass through the area; these 
trails and their associated songs-which include specific references to the surrounding 
mountajns-are still used and sung by CRIT's Chemehuevi members with spiritual and 
cultural dan responsibility. According to Mohave elders, the CRIT's Mohave me"mbers also 
hold spiritual runs on the trails in the area. 

mailto:camccoysep@blm.gov


Given this historic and ongoing use of the area, constructing a 5,OOO-acre solar field on the 
proposed Project site will have devastating cultural resource impacts. As both BlM and the 
Applicant know from recent experience at the Genesis Solar Energy Project ("Genesis"), it is 
very likely that the proposed grading, vegetation removal, and ground-disturbing activities 
will unearth and damage buried cultural artifacts (such as manos and metates, flakes, 
lithics, hammerstones, pottery, and other objects) left behind by CRIT's ancestors and held 
sacred by its present-day members. Disturbing these artifacts, which are strongly associated 
with the ancestors who used them, is taboo to CRIT's Mohave members, causing them 
significant emotional, spiritual, and cultural harm. Should any human remains be disturbed, 
the harm felt by CRIT's members will likewise be significant. This spiritual harm cannot be 
mitigated by the remedial provisions of the Native American Graves Protection and 
Repatriation Act. Finally, and without any doubt, the proposed Project will also significantly 
contribute to the wholesale transformation of the region from an untouched desert 
landscape to an industrial one. Not only will this transformation impact discrete 
archaeological resources (the narrow focus of the DE IS), it will also adversely impact the 
ongoing cultural and spiritual practices of CRlT's members. 

In sum, the proposed Project is the most recent in a series of misguided attempts to solve 
the problems caused by the nation's excessive consumption of fossil fuels by destroying the 
natural and spiritual landscapes of the American Southwest. Rather than continue down 
this misguided path, CRIT urges BlM to revise the DEIS to include a Project alternative that 
joins energy conservation efforts and distributed generation of solar power. Such an 
alternative would have no impacts on cultural resources or any other natural resources 
threatened by the industrialization of the desert. It would also address the environmental 
injustice of placing the burden of solving climate change on CRIT and other native people, 
who have contributed little to the problem and have, throughout history, been forced to 
sacrifice what they hold sacred to satisfy the "needs" of the rest of the nation. 

Moreover, the agency cannot approve the proposed Project on the record before it. As 
detailed below, the DEIS, as currently drafted, violates the National Environmental Policy 
Act, 42 United States Code § 4321 et seq. ("NEPA"). The information contained in the DEIS 
also indicates that BlM's actions are running afoul ofthe National Historic Preservation Act, 
16 United States Code § 470 et seq. ("NHPA"). These federal laws require that, before an 
agency approves a project, it must identify cultural resources that may be impacted by a 
Project, determine how the Project will impact these resources, and analyze measures to 
mitigate or avoid these impacts. Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 
350 (1989) (NEPA's procedures "require that agencies take a 'hard look at environmental 
consequences' and . . . provide for broad dissemination of relevant environmental 
information.") (citations omitted); Muckleshoot Indian Tribe v. U.S. Forest Serv., 177 F.3d 
800, 805 (9th Cir. 1999) ("Section 106 of NHPA is a 'stop, look, and listen' provision that 
requires each federal agency to consider the effects of its programs."). The DEIS repeatedly 
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falls short of these standards by deferring the identification of cultural resources and the 
development of mitigation measures until some future date. 

I. The DEIS Fails to Identify and Analyze the Project's Significant Cultural Resource 
Impacts. 

NEPA requires federal agencies to prepare an EIS for all "major Federal actions significantly 
affecting the quality of the human environment." 42 U.S.c. § 4332(2)(C). An EIS must take a 
"'hard look at environmental consequences' [and] provide for broad dissemination of 
relevant environmental information." Robertson, 490 U.S. at 350 (citations omitted). This 
"hard look" must include information about the project's impacts to cultural resources. See 
40 C.F.R. § 1508.27 (An EIS must include information about "the degree to which the action 
may adversely affect districts, sites, highways, structures, or objects listed in or eligible for 
listing in the National Register of Historic Places or may cause loss or destruction of 
significant scientific, cultural, or historical resources."). likewise, the NHPA requires federal 
agencies to consider the effects of their actions on historic properties, including significant 
cultural resources, before committing to those actions. Muckleshoot, 177 F.3d at 80S. 

Here, the DEIS's discussion of cultural resource impacts contains numerous flaws and 
deficiencies. For example: 

Definition of Cultural Resources. As a preliminary matter, the DEIS suffers from a critically 
flawed definition of "cultural resources," which undermines the accuracy and quality of its 
subsequent analysis. The DEIS states at the outset that: 

A cultural resource is a location of human activity, occupation, or use 
identifiable through field inventory, historical documentation, or oral 
evidence. Cultural resources include both archaeological, historiC, or 
architectural sites, structures, or places with important public and scientific 
uses, and may include definite locations (sites or places) oftraditional cultural 
or religious importance to specified social and/or cultural groups, e.g., 
"traditional cultural property." The cultural resources that are evaluated in 
this section may fall under one of the following resource types: prehistoric 
archaeological resource, ethnographic resource, and historic-period 
archaeological and built-environment resources. Cultural resources may be 
but are not necessarily eligible for the National Register of Historic Places 
(NRHP). 

DEIS at 3.5-1. The document does not provide any information on how BlM developed this 
definition of cultural resources, nor cite to legal authority in support of this definition. 
However, five paragraphs later, BLM further narrows the definition, stating, "[c]ultural 
resources are categorized as buildings, sites, structures, objects, and districts for the 
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purposes of complying with federal law (NEPA and the National Historic Preservation Act of 
1966 [NHPA] § 106)." DEIS at 3.S-1. There is no basis for asserting that this narrow 
definition of "cultural resources" is compelled, or even allowed, by NEPA. BlM's second, 
narrower definition of cultural resources simply parrots NHPA's definition of "historic 
resource" : 

"Historic property" or "historic resource" means any prehistoric or historic 
district, site, building, structure, or object included in, or eligible for inclusion 
on the National Register, including artifacts, records, and material remains 
related to such a property or resource. 

16 U.S.c. § 470w{S). In contrast, NEPA guidelines specify that EIRs must address impacts to 
"historic and cultural resources." 40 C.F.R. § lS02.16{g) (emphasis supplied). BlM offers no 
justification for substituting the definition of "historic resources" in one statute for the 
definition of "cultural resources" in another statute. By paring its analysis of cultural 
resources under NEPA down to only those tangible phenomena listed in the NHPA 
definition of "historical resources," BlM excludes from consideration a host of important 
tangible and intangible cultural resources that are potentially affected by the project, such 
as viewsheds and landscapes, plants and animals used in and/or central to cultural and 
religious practices and creation stories, and religious and customary practices (e.g., hunting 
and gathering, religious ceremonies, and trail-walking). 

Even when describing tangible archaeological resources, BlM artificially narrows its 
analysis. While the DE IS repeatedly acknowledges that "[c]ultural resources may be but are 
not necessarily eligible for the National Register of Historic Places {NRHP)," BlM 
nevertheless relies exclusively on that definition in undertaking its analysis. DEIS at 3.S-1; 
see also DEIS at 3.S-31 {"Cultural resources need not be determined eligible for the National 
Register of Historic Places (as in the NHPA) to receive consideration under NEPA"). 
Throughout its assessment of the affected environment and environmental consequences, 
BlM treats NRHP eligibility as determinative of whether an archaeological resource is a 
significant cultural resource for purposes ofthe NEPA analysis and ignores impacts on those 
sites that are not eligible. For example, Table 4.S-1 describes only the NRHP-eligible sites 
within the Project area that would be affected. DEIS at 4.S-S. It does not address the 
Project's impacts to the non-eligible archaeological sites. This is a significant oversight, as 
these prehistoric artifacts represent a tangible and significant connection to the ancestors 
of CRIT members. Their removal from CRIT's ancestral homeland, and the possibility of 
damage during excavation, represent a significant environmental and cultural consequence 
that cannot be ignored by the EIS. 

Deferred Ethnographic Assessment. The DEIS's analysis of cultural resources focuses 
almost exclusively on archaeological resources, i.e., prehistoric artifacts, that could be 
impacted by the Project. DEIS at 4.S-3 to 4.S-6. When known archaeological resources are 
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discussed in the DEIS, they are discussed in terms of their scientific significance ratherthan 
their cultural or spiritual significance to native people and tribes. E.g., DEIS at 3.5-29 
(finding site MS-MH-P-001, a prehistoric ceramic scatter, eligible only under Criteria 0, 
rather than Criteria A). By focusing on the scientific significance of these artifacts, the DEIS 
ignores their cultural and religious importance to CRIT and other nearby tribes. 

BlM has implicitly acknowledged the inadequacy of this approach by proposing to conduct 
an Ethnographic Assessment ("Assessment") of the area that will purportedly assist BlM in 
identifying places of Native American cultural and spiritual significance, traditional 
practices, and other concerns that might be affected by the Project. McCoy Solar Energy 
Project Ethnographic Assessment Work Plan at 1. While CRIT agrees that such an 
Assessment is necessary, this work should have been completed prior to development of 
the DEIS. If the Ethnographic Assessment truthfully recognizes that the Project Area 
includes places of cultural and spiritual significance-as it is purportedly designed to do
this information will come too late to be of any real value. The Project is already designed, 
the public already will have had its one opportunity to comment on the environmental 
review document, and BlM will be well on its way to approving the project in time for the 
Obama Administration's December 2012 deadline.1 Under these circumstances, the 
Ethnographic Assessment appears to be little more than an after-the-fact effort by BlM to 
show that it "took into account" the views of Indian tribes. See also letter from Shute, 
Mihaly & Weinberger to Messrs. John Kalish & Jeffrey Childers re: McCoy Solar Energy 
Project Ethnographic Assessment Work Plan and literature Review (2008(P) llCAD06000 
CACA-48728) (July 26, 2012). 

Moreover, the DEIS ignores existing information regarding the cultural importance of both 
the region and the Project area. In the 1970s and 1980s, CRIT members participated in the 
designation of lands in the California Desert Conservation Area. This effort resulted in the 
creation of two maps regarding cultural resources and Native American concerns (attached 
as Exhibits 1 and 2). While these maps do not depict the full extent of cultural resources in 
the area, they are a helpful starting place. The Native American Element map in particular 
shows the sensitivity of the Project site and surrounding area. Yet BlM has uniformly 
ignored these existing resources for understanding the cultural sensitivity of the Project 
area and instead deferred its analysis to later studies. 

Buried Resources. The DEIS briefly acknowledges the general possibility that the Project will 
unearth and damage buried cultural resources during grading and construction: 

1 See The .White House, Office of the Press Secretary "We Can't Wait: Obama 
Administration Announces Seven Major Renewable Energy Infrastructure Projects that 
Would Power 1.5 million Homes to be Expedited" (August 7, 2012). 
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Ground-disturbing construction activities associated with project could 
directly affect cultural resources by damaging or displacing artifacts .... 
These historic properties, and any additional archaeological sites that are 
inadvertently discovered during construction, would be located within the full 
extent of the Project's below ground impacts .... 

DEIS at 4.5-4. In addressing the impacts of the Project, however, the DEIS makes no effort 
to quantify the likelihood of this occurrence, to identify areas that may be more or less 
likely to contain buried resources, or to suggest non-invasive methods of ensuring that such 
resources are not harmed. The DEIS's effort in this regard can hardly be called a "hard look" 
at the environmental consequences of the proposed action. Instead, this statement 
amounts to a useless generalitl-following similar logic, no area of the American 
Southwest is more or less suitable for utility-scale solar development, as all areas contain 
the "possibility" of additional discoveries. 

Importantly, the DEIS elsewhere contains information that portions of this site are 
particularly likely to reveal buried resources if the Project applicant is allowed to grade the 
site to 20 feet. DEIS at 3.5-30 to 31 (stating that the site contains Holocene-age deposits 
with a high potential for buried archeological deposits and late Pleistocene deposits with a 
medium to high potential for shallow subsurface deposits); DEIS at 4.5-4. Given this 
information, NEPA requires BlM to complete additional analysis, revise the impact section 
to explain where these deposits are in relation to the Project impacts, and to identify 
alternatives and mitigation that would avoid these resources or lessen the likelihood of 
harm. 

The DEIS also vastly understates the harm that will be caused by unearthing buried 
artifacts. As discussed above, the impact to CRIT goes beyond just the loss of scientific 
information about the people who occupied this place in the past; disturbing these artifacts 
causes cultural and spiritual harm to CRIT's members. This impact must be given adequate 
recognition in the DEIS. 

To be clear, however, CRIT does not condone the use of invasive techniques to determine 
the location of these buried resources. CRIT has made repeated, direct efforts to express to 
BlM and the Obama administration that the wholesale transformation of our ancestral 
homeland is resulting in profound spiritual, cultural, and religious harm. These efforts have 
been uniformly rebuffed. As a consequence, CRIT is forced to resort to the procedural 
protections given by NEPA and the NHPA to make our voice heard and to hold BlM 

2 Even more egregiously, when buried resources are ultimately discovered, BlM 

will undoubtedly point to this short section to argue that supplemental environmental 
review is not required, as at the Genesis Solar Energy Project. 
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accountable for its actions. NEPA requires a hard look at all environmental consequences of 
an action; in this instance, NEPA requires BlM to conduct further analysis to provide more 
than vague generalities regarding the Project's impacts on buried resources. This statement 
does not mean, however, that CRIT agrees with or supports NEPA's requirements. Under 
CRIT's view, disturbance of buried resources causes harm; it does not matter if such 
resources are disturbed in the name of lIanalysis" or project development. 

Finally, the DEIS fails to acknowledge that the development of the Project could expose 
buried resources to an additional source of harm: flash floods. Flooding is common in this 
area-the proposed Project is located within a desert wash-and historic deposits in the 
area likely have been displaced by recurrent floods already. DEIS at 3.5-29, Appendix B-24. 
The removal of vegetation, grading, and other development activity required by the Project 
will increase the chances that these floods will unearth buried resources and expose them 
to damage by Project workers. See DEIS at 4.7-6 (stating that the preferred alternative will 
result in a IInoticeable and possibly substantial increase in water erosion rates during low 
frequency, high intensity rainfall events"). Recent flooding at the Genesis site during project 
construction exposed and moved scores of buried artifacts that otherwise would have 
remained buried and intact. 

Prehistoric Trails Network Cultural Landscape. The Project area overlaps with a network of 
prehistoric trails heading from past village sites to springs in the surrounding mountains and 
to the Colorado River, a source of spiritual cleaning. Many Tribal members hold this area to 
be sacred, as it is inextricably tied to mystical and spiritual world and has served as an 
abundant and sustainable source of food and medicine. The DEIS acknowledges that the 
Prehistoric Trails Network Cultural landscape ("PTNCl") is a potential cultural landscape, 
and indicates that lI[a]rchaeological sites that may not be eligible for inclusion in the NRHP 
or CRHR on their own may still be eligible as contributing elements to these potential 
cultural landscapes if the sites have integrity and can be tied to significant elements of the 
district as a whole." DEIS at 3.5-29. According to the DEIS, the NRHP criteria for the 
potential PTNCl are still being developed. DEIS at 3.5-50. However, BlM does not proposed 
or implemented an interim methodology for determining which non-NRHP-eligible 
prehistoric sites may contribute to the PTNCl. BlM has identified several prehistoric sites 
within the APE that it has determined are ineligible for NRHP listing, including lithic scatters, 
artifact scatters, and cairns (DEIS at 0-8, Table 4), but it has not attempted to evaluate 
these sites for their relationship to the PTNCl. By failing to do so, it has improperly excluded 
these sites from consideration as part of the cultural landscape of the PTNCl, and has 
understated the Project's potential cultural resource impacts. 

Avoidance. The DEIS finds that 18 lIunevaluated archaeological and historic sites within the 
Project area of potential effects would be avoided by Project design and through the 
imposition of site management conditions." DEIS at 4.5-5. However, the location and 
description of these sites is absent, and the DEIS does not elaborate on how impacts to 
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them will be avoided. While CRIT understands the need to keep information about the 
location of these sites confidential, tribes with connections to these resources, such as CRIT, 
must not be asked to take on faith the assertion that unspecified "conditions" will avoid 
them. At the very least, the DEIS should specify exactly what "site management conditions" 
will be used, how they will be implemented, and how effective they will be. CRIT also 
requests information about how the project will be designed to avoid impacts to these 
known sites. 

Cumulative Impacts. The DEIS focuses its discussion of cumulative impacts to cultural 
resources too narrowly, and does not consider them in the context of the larger push to 
transform federally owned land in this area of the American Southwest into a region for 
solar energy development. See Bureau of Land Management, Final Programmatic 
Environmental Impact Statement for Solar Energy Development in Six Southwest States, 
Appendix B (listing 8 approved and 50 pending solar project applications in Arizona and 
California, totaling nearly 600,000 acres, as of May 31, 2012); White House Office of the 
Press Secretary "We Can't Wait: Obama Administration Announces Seven Major Renewable 
Energy Infrastructure Projects that Would Power 1.5 million Homes to be Expedited" 
(August 7, 2012). The DEIS should be revised to include a description of this phenomenon 
and to analyze the cumulative impacts the Project will have on the Tribes' cultural 
resources and ancestral homeland within the broader context of increased project 
development in the region as a whole. See 40 C.F.R. § 1508.7; Blue Mountains Biodiversity 
Project v. Blackwood, 161 F.3d 1208, 1215 (9th Cir. 1998) (NEPA requires analysis of the 
cumulative impacts of all "reasonably foreseeable" future projects); Grand Canyon Trust v. 
Federal Aviation Administration, 290 F.3d 339, 347 (D.C. Cir. 2002) (holding that where 
many projects across a geographic area contribute to a similar environmental impacts, the 
cumulative impacts of all projects must be analyzed under NEPA). The cultural resources in 
the this region of the American Southwest are finite. They are also irreplaceable. While this 
Project concerns only 5,000 acres, when its impacts are combined with those of the myriad 
other projects in the region, it is clear that, in aggregate, the depletion and degradation of 
these resources is vast. The DEIS does not acknowledge, let alone take a hard look at, this 
issue. 

Even BLM's list of reasonably foreseeable future projects downplays the extent of impacts 
across the landscape. The list of proposed projects focuses almost exclusively in eastern 
Riverside County. Numerous solar projects in Arizona, located less than 10 miles from the 
Project site, are relegated to a single line in the cumulative projects table. DEIS at 4.1-13. In 
particular, the analysis fails to mention that the Quartzite Project (AZA 034666), a 1,500
acre power tower, is already undergoing environmental review and is located less than 25 
miles from the Project. The cumulative impact section must be revised to more fully explain 
these Arizona projects and to take their cumulative impacts into account. 
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Visual Resources. The Visual Resources section of the DEIS does not address the cultural 
implications of the Project's disruption of the visual landscape. While the DEIS considers 
impacts to motorists on Interstate Highway 10, and "[u]sers of OHV routes on the Palo 
Verde Mesa and dispersed users of the surrounding mountains seeking solitude and 
unconfined recreation" (DEIS at 4.19-10), it fails to consider the Project's visual impact on 
Tribal members. The Palo Verde Mesa and the McCoy and Big Maria Mountains are more 
than a recreational resource for the Tribes; they have longstanding cultural and spiritual 
significance as ancestral lands. Any large-scale visual alteration to this space disturbs the 
sanctity of the outdoor environment and constitutes a significant impact. Despite this 
special significance, the DEIS does not mention the visual impact on CRIT members in the 
Visual Resources section, and the DEIS does not indicate that CRIT was consulted for this 
section. The DEIS also does not include a vantage point in the McCoy Mountains as a "Key 
Observation Point." BlM should consult with the Tribes' representatives to determine the 
full significance of the visual landscape of the Palo Verde Mesa and the McCoy and Big 
Maria Mountains as a cultural resource, and to explore possible additional or alternative 
mitigation that would best minimize visual impacts as a whole. 

Similarly, by ignoring tribal use of the area, BlM erroneously assigns a visual sensitivity 
rating of "medium" to the areas affected by the Project solar plant site. DEIS at 3.19-9. The 
DEIS states that this rating is based on "relatively low levels of recreation use, a history of 
low-level development of private lands in the area, and use as a transportation and utility 
corridor." Id. In other situations where the visual landscape has important cultural and 
religious values, BlM has acknowledged an increased visual sensitivity. See, e.g., Draft 
Environmental Impact Statement for the Quartzsite Solar Energy Project. This recognition is 
appropriate: tribal users are not able to simply chose a new destination if a project causes 
severe visual impacts to a landscape. Here, applying the correct sensitivity rating of "high" 
would necessarily change the EIS's analysis. It would shift the Project area into a VRM Class 
II classification (see DEIS Table 3.19-3), the objective of which is to "retain the existing 
character of the landscape." DEIS at 4.19-1. According to the DEIS's own analysis, the 
Project does not conform with these management objectives. DEIS at 4.19-6 to 10. 

Impact to Sacred Plants. CRIT is also concerned about the harm to certain biological 
resources that are important to our culture. The DEIS does not discuss the impact to plants 
as a cultural resource, either in the cultural resources section (as discussed above), or in the 
biological resources section. Creosote (Larrea tridentata) and mesquite (Prosopis 
gJanduJosa) in particular are valuable to the Tribes, both medicinally and aesthetically. For 
centuries, creosote has been utilized and respected for its cleansing and healing properties. 
Further, as one of the oldest, longest-living flowering plants in the region, it holds particular 
value to the area ecosystem, as habitat, shade, and a source of visual beauty. Mesquite 
wood is an integral part of the Mohave creation story, and thus has had a direct bearing on 
the existence of the Mohave people since time immemorial. In addition, it has played and 
continues to play significant functional and ceremonial roles throughout the lives of CRIT 
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members, including as cradle board for children, as a source of food and fuel, and in 
cremation ceremonies. 

The DEIS indicates the Project would directly impact 4,711 acres of creosote bush scrub 
habitat, and all mesquite trees in the 4,960-acre Project site. DEIS at 4.3-5 to 7. The loss of 
these plants is a significant cultural impact that is not addressed in the DEIS. 

The measures proposed in the DEIS as mitigation for impacts to creosote and mesquite are 
inadequate to avoid or reduce the cultural resource impacts of their loss. The DEIS states 
only that a special-status species avoidance and mitigation plan will somehow compensate 
forthe loss of native plant communities.ld. The off-site compensation portion of this plan is 
not yet developed, and could include land acquisition, restoration projects, or simply a 
"special status plant species distribution study." DEIS at 4.3-33 to 39. It is unclear how a 
special status plant study could remedy the loss of native habitats as a cultural resource. 
Even if the other mitigation options are available, it is unclear whether Tribal members will 
be able to continue to use the plants in their traditional fashion and/or whether the 
compensation lands will be located within CRIT's traditional homeland. The DE IS must be 
revised to analyze the impacts of the loss of this plant species on the Tribes and to minimize 
or mitigate for these cultural impacts. 

Consultation with Tribal Parties. BLM's consultation with CRIT has been perfunctory at 
best. Consultation under the NHPA means more than an invitation to comment. See 
Quechan Tribe of Fort Yuma Indian Reservation v. U.S. Dept. of Interior, 755 F. Supp. 2d 
1104, 1119 (S.D. Cal. 2010) ("While public informational meetings, consultations with 
individual tribal members, meetings with government staff or contracted investigators, and 
written updates are obviously a helpful and necessary part of the process, they don't 
amount to the type of 'government-to-government' consultation contemplated by the 
regulations."). Meaningful government-to-government consultation with CRIT requires that 
BLM meet with CRIT's Tribal Council and acknowledge and address the Tribes' concerns and 
input. To date, this has not occurred. CRIT encourages BLM to set up a time to meet with 
CRIT's Tribal Council to discuss the Tribe's concerns. 

In addition, the "Native American Coordination" section of the Cultural Resources analysis, 
DEIS at 3.5-27, must include a more extensive review of all of the consulted Tribes' 
participation in the environmental review process in order to fully disclose those Tribes' 
concerns. 

Environmental Justice. One of the most substantial environmental costs of the proposed 
Project is the destruction of cultural resources. This cost is borne exclusively by the people 
who are indigenous to the area, including CRIT's members. The power produced at the 
proposed Project, however, will likely go to serve residents of southern California. The 
climate change benefits will be spread across the globe. This imbalanced allocation of costs 
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and benefits, which disproportionately disadvantages a minority population while providing 
them little or no benefit from the project, satisfies any recognized definition of 
environmental injustice. See, e.g., Executive Order 12898, "Federal Actions To Address 
Environmental Justice in Minority Populations and low-Income Populations" (Feb. 11, 1994) 
(defining environmental justice as addressing "disproportionately high and adverse [] 
environmental effects of [] programs, policies, and activities on minority populations and 
low-income populations"). As BlM has elsewhere acknowledged regarding the federal 
government's environmental justice policy, "[t]he spirit of this policy-and not a 
mechanical threshold-should guide any analysis of disproportional impact." Bureau of 
land Management, Final Programmatic Environmental Impact Statement for Solar Energy 
Development in Six Southwest States, Response to Comments at 181. 

Nonetheless, the DEIS concludes that, because of the Colorado River Indian Reservation's 
"extended geography" and distance of 15 or more miles from the project site, the project's 
potential for disproportionately high adverse impacts on the people living on the 
Reservation is "diminished." It therefore concludes that the Reservation is not within the 
affected area for purposes of considering environmental justice. DEIS at 4.6-3. BlM offers 
no justification for summarily concluding on these grounds that Tribal members are not 
disproportionately affected by the project. The Reservation contains a population for which 
nearly two-thirds identify as minority, and over one quarter of the population lives below 
the federal poverty line. DEIS at 3.6-3. Additionally, many tribal members live outside the 
Reservation but in proximity to the Project area. Given the significant environmental 
impacts created by the Project on resources and land that are uniquely important to the 
Tribes, and on which they have depended for centuries, this section should be revised to 
acknowledge the significant environmental justice impacts to the Tribes. 

Finally, as a technical issue, Section 3.6 of the DEIS does not acknowledge that areas within 
the designated environmental justice impact area have poverty levels "meaningfully 
greater" than the general population. Please revise accordingly. 

II. The DEIS Improperly Defers the Development of Mitigation. 

The DEIS also fails to identify adequate mitigation measures, as required NEPA. 40 C.F.R. § 

1502.14(f); Robertson, 490 U.S. at 352 ("omission of a reasonably complete discussion of 
possible mitigation measures would undermine the 'action-forcing' function of NEPA"). In 
fact, the document contains only one proposed measure to mitigate impacts to cultural 
resources, which, BlM admits, may not fully avoid project-related impacts on cultural 
resources. DEIS at 4.5-11. The measure, CUl-l, calls simply for the future execution of a 
Memorandum of Agreement ("MOA") between BlM and consulting parties and the future 
preparation of a Historic Properties Treatment Plan ("HPTP"). DEIS at 4.5-9. Neither of 
these documents has yet been developed. By declining to discuss any specific mitigation 
measures that will be used to minimize or avoid impacts to cultural resources on the Project 
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site, the DEIS fails to identify in sufficient detail the ways in which impacts to cultural 
resources will actually be avoided or minimized, and fails as an informational document. 

BLM's deferral of identifying and detailing specific mitigation measures until the execution 
of the MOA and the development of the HPTP means that CRIT and other interested parties 
currently have no way of determining what the mitigation measures will actually be, or, 
therefore, what the impacts will eventually be. The Tribes cannot submit meaningful 
comments on the impacts to cultural resources without a fuller understanding of how BLM 
and the project proponent propose to avoid or minimize these impacts.,BLM has provided 
no justification for deferring the development of reasonably detailed mitigation measures 
until after the public has had an opportunity to comment on them. 

Because the DEIS finds that Mitigation Measure CUL-l would reduce but may not fully avoid 
impacts on cultural resources (DEIS at 4.S-11), BLM's proposal to develop mitigation 
measures in the future and acknowledgment that those future measures may not be 
effective in avoiding impacts to cultural resources is tantamount to avoiding NEPA's 
mitigation requirement entirely. 

Moreover, both the NHPA and the proposed Monitoring and Treatment Plan contemplate 
that cultural resources should be avoided if possible. DEIS 3.6-2, 4.6-8; 36 C.F.R. § 800.6. 
However, ifthe Project is planned and approved before any substantive cultural resources 
analysis is complete, it will be practically impossible to modify those plans later to avoid 
resources once they are found. This cart-before-the-horse approach resulted in serious 
conflicts at the Genesis Solar Energy Project when scores of buried artifacts were found in a 
100-acre area of the Project site during project construction. Following the discovery, the 
project applicant argued to BLM that it would be economically infeasible to avoid the 
resources at that point because the Project had already been approved and was in the 
midst of construction. BLM apparently concurred. As a result, those cultural artifacts, which 
are sacred to the Tribes and which the Tribes believe should not be disturbed, were 
unearthed and damaged by project grading. As is clear from this experience, the only way 
to avoid areas where cultural resources exist are to determine where those areas are 
before Project approval. 

The DEIS also states that BLM's obligations under Section 106 of the NHPA will be satisfied 
upon execution of the MOA. Not so. The MOA is simply a plan for carrying out the agency's 
obligations under federal law; failure to comply with the plan is a violation of the NHPA. 36 
C.F.R. § 800.6 ("A memorandum of agreement executed and implemented pursuant to this 
section evidences the agency official's compliance with section 106 and this part and shall 
govern the undertaking and all of its parts."); see Quechan Tribe of Fort Yuma Indian 
Reservation v. U.S. Dept. of Interior, 755 F. Supp. 2d 1104, 1110 (S.D. Cal. 2010). The DEIS 
should be revised to clarify this point. 
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III. The DEIS' Identified "Purpose and Need" Artificially Constrain Consideration of 
Alternatives. 

The DEIS states that "BLM's purpose and need for the [Project] is to respond to the 
Applicant's application under Title V of the Federal Land Policy and Management Act ... for 
a ROW grant to construct, operate, maintain and decommission a solar PV facility on public 
lands ...." DEIS at ES-2. This statement casts BLM in an entirely reactionary role. Instead of 
addressing a valid public purpose-the development of renewable energy-this statement 
of purpose and need responds only to NextEra's proposal at this particular site. Such a 
narrow scope impermissible constrains the analysis in the DEIS. The Ninth Circuit held that 
BLM violated NEPA for a similarly confined EIS in National Parks and Conservation 
Association v. Bureau of Land Management, 606 F.3d 1058, 1072 (9th Cir. 2010). In that 
case, BLM's purpose and need included one valid public purpose (meeting long-term landfill 
demand) along with three developer-oriented goals. In striking down the EIS, the court held 
that BLM may not "adopt[] private interests to draft a narrow purpose and need statement 
that excludes alternatives that fail to meet specific private objectives." But BLM has done 
exactly that-responded nearly exclusively to NextEra's private interests-in this case. 

This tactic has severe consequences for the DEIS's consideration of alternatives. In 
particular, the DEIS eliminated a distributed solar technology alternative from detailed 
analysis, based in part on the alternative's failure to "meet BLM's purpose and need." DEIS 
at 2-61.3 According to the DEIS, this alternative passes the feasibility test. Id. Moreover, 
while the DEIS contains no discussion of this alternative's environmental impacts (see id.), it 
is clear that distributed generation generally has less environmental impacts than utility
scale solar facilities, as such technology can be readily incorporated in the built 
environment. If BLM were to redefine the purpose of the Project to express more directly 
the public goals-reducing dependence on greenhouse gas emissions, providing energy, 
creating jobs, and reducing dependence on foreign energy sources-it is clear that the 
distributed generation alternative should be given a detailed analysis. 

3 While the DEIS concludes that this alternative also fails because it is "remote 
and speculative," this reasoning is unsupported. DEIS at 2-61 to 62. The DEIS states that 
"approximately 3,500 acres of distributed generation" would be required to match the 
Project's output, but provides no information to support the conclusion that statewide 
development of this scope this would be infeasible. Id. 
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IV. The Significant Diminishment of Sensitive Values by Industrial Development of 
Class L Lands Violates FLPMA. 

Under the Federal land Policy and Management Act ("FlPMA"), Congress determined that 
the California Desert contains "historical, scenic, archeological, environmental, biological, 
cultural, scientific, educational, recreational, and economic resources that are uniquely 
located adjacent to an area of large population" and as such, these resources, including 
"numerous archeological and historic sites, are seriously threatened." 43 U.S.c. § 1781. In 
response, Congress directed BlM to prepare a land use management plan forthe area that 
would protect these fragile and threatened resources. Id. 

BlM's subsequent California Desert Conservation Act Plan ("COCA Plan/l) includes four land 
use classifications (Classes C, l, M, and I) that direct the multiple uses accommodated on 
BlM land into appropriate areas. The Project area falls entirely within Class l, which is 
intended to "protect[] sensitive natural, scenic, ecological, and cultural resource values." 
DEIS at 3.10-3. Therefore, lands designated as Class l must be "managed to provide for 
generally lower-intensity, carefully controlled mUltiple use of resources, while ensuring that 
sensitive values are not significantly diminished./I Id. (emphasis added). 

As outlined in this comment letter, it is clear that sensitive values within the Project site
particularly cultural and visual resources-are significantly diminished by the proposed 
Project. CRIT does not concur with BlM's determination that all cultural resources impacts 
and all adverse effects to places of traditional cultural or religious importance can be 
"resolved" via a MOA under the NHPA (DEIS at 4.10-11 to 12), particularly given that BlM 
has acknowledged it does not yet know what the full extent of Project impacts will be. As 
such, any approval of the Project as currently designed would violate both the COCA Plan 
and FlPMA. See also COCA Plan, Table 1 (requiring projects within Class llands to preserve 
and protect archaeological resources and Native American cultural and religious values). 

V. Conclusion 

The DEIS for the McCoy Solar Energy Project contains significant flaws. As CRIT has seen on 
a number of solar energy projects throughout the region, BlM seems intent on pushing 
analysis of cultural resource impacts further and further down the road, until it becomes 
little more than an after-the-fact effort to acknowledge the significant detrimental effect of 
these projects only after construction has begun. CRIT strongly objects to this tactic in 
general and to any project-including the McCoy Solar Energy Project-that is reviewed by 
BlM in such circumstances. 
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GIDEON KRACOV 
Attorney at Law 

801 South Grand Avenue 

11th Floor 


Los Angeles) California 90017 


(213) 629-2071 gk@gideonlaw.net
Fax: (213) 623-7755 www.gideonlaw.net 

August 23,2012 

Jeffrey Childers, Project Manager 

Bureau of Land Management 

California Desert District 

22835 Calle San Juan de Los Lagos 

Moreno Valley, CA 92553. 

camccoysep@blm.gov 


RE: 	 Draft Plan Amendment I EIS for the McCoy Solar Energy Project prepared by 

BLM Palm Springs - South Coast Field Office, Publication Index #BLM/CA-ES
2012-012+ 1793, Department of Interior ("DOl") Control #DES 12-21, and 
Application #CACA-048728 

Dear Mr. Childers, 

I am writing on behalf of Laborers International Union of North America, Local Union 
No. 1184, and its members living in Riverside County CLIUNA Local Union No. 1184" or 
"Commentors"), concerning the Draft Plan Amendment I EIS for the McCoy Solar Energy 
Project prepared by BLM Palm Springs - South Coast Field Office, Pnblication Index 
#BLM/CA-ES-20 12-012+ 1793, Department ofInterior ("DOl") Control #DES 12-21, and 

Application #CACA-048728. McCoy Solar LLC is seeking to bnild an up-to-750 megawatt 
("MW") photovoltaic (PV) solar energy generating facility in unincorporated Riverside County. 
In order to build the project would reqnire BLM granting a 7,700-acre right-of-way and 
amending the California Desert Conservation Area Plan of 1980 ("CDCA Plan"). 

We have prepared these comments with the assistance of Michael F. McGowan, Ph.D., 
an expert wildlife biologist with more than 25 years of experience that inclndes conducting 
ecological research, teaching nniversity classes in ecology, teaching post-graduate environmental 
management on topics such as NEPA, CEQA, permitting and regulatory compliance, and 
drafting portions of other EIR and ElS documents including those for solar energy development 
in Sonthern California. His comments and curricnlum vitae are attached hereto as Exhibit 1 and 
are incorporated by reference in their entirety. Each of McGowan's comments must be 

commented to separately. 
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LlUNA Local Union No. 1184 recognizes that the development of renewable energy is 

critical for the reduction of greenhouse gas emissions. Renewable energy is essential to forestall 
the worst consequences of climate change and to help the state of California meet its ambitions 
emissions reductions goals. LlUNA Local Union No. 1184 supports the development of 
renewable energy production, including the development of solar power generation through both 
appropriately sited solar "farms" and distributed solar power generation. All solar power 
projects must be properly sited and carefully planned to minimize impacts on the environment. 
Renewable energy projects should avoid impacts to sensitive species and habitats and should be 
sited in proximity to electricity consumers to reduce the costs and impacts associated with new 
transmission corridors. Only by maintaining the highest standards in these and other ways can 

renewable energy production be truly sustainable. Unfortunately, the proposed project falls short 
in these and other ways. As a consequence, the Draft Environmental Impact Statement ("DEIS") 
will need to be revised and recirculated, as set forth below. 

I. BACKGROUND 

McCoy Solar LLC, a subsidiary ofNext Era Energy Resources LLC, proposes to 

construct, operate, maintain, and decommission an up-to-750 megawatt (MW) photovoltaic solar 
energy generating facility and related infrastructure in unincorporated Riverside County, 
California, to be known as the McCoy Solar Energy Project ("MSEP"). The majority of the 
MSEP would be developed on public land administered by the Bureau of Land Management 
(BLM). Approximately 477 acres of privately owned land would be included in the proposed 
solar plant site boundary. The Project would generate and deliver solar-generated power to the 
California electrical grid through an interconnection at the Colorado River Substation (CRS) 
owned by Southern California Edison (SCE). 

McCoy Solar LLC has submitted a Standard Form (SF)-299 to the Bureau of Land 
Management ("BLM") requesting a right-of-way (ROW) for the approximately 7,700-acre 
portion of the MSEP that would be developed on BLM-administered land. Moreover, a land use 
plan amendment to the California Desert Conservation Area Plan of 1980 ("CDCA Plan") 
identifying the area in which the MSEP is to be developed as appropriate for the proposed use is 

required. 

Additionally, McCoy Solar LLC filed an Application for Land Use and Development 
with the Riverside County (County) Planning Department seeking a Conditional Use Permit 
("CUP") for the portion of the solar plant site that would be developed on private land under the 

County's land use jurisdiction and a Public Use Permit (PUP) for the portion of the gen-tie line 
that would be developed on private land and on a small area of County-owned property. 
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The MSEP is proposed to be constructed on approximately 7,700 acres ofBLM land and 
477 acres of private land. The MSEP would be located in the southern California inland desert, 
approximately 13 miles northwest ofthe City of Blythe and 6 miles north of the Interstate 10 (I
10) freeway in Riverside County, California. 

II. STANDING 

Members ofLIUNA Local Union No. 1184 live, work, and recreate in the immediate 
vicinity of the proposed Project site. These members will suffer the impacts of a poorly executed 
or inadequately mitigated Project, just as would the members of any nearby homeowners 

association, community group, or environmental group. Hundreds of LIUNA Local Union No. 
1184 members live and work in areas that will be affected by traffic, air pollution, and water 
pollution generated by the Project. 

In addition, construction workers will suffer many ofthe most significant impacts from 
the Project as currently proposed, such as from air pollution emissions, poorly maintained or 
controlled construction equipment and other impacts. Therefore, LIUNA Local Union No. 1184 
and its members have a direct interest in ensuring that the Project is adequately analyzed and that 
its environmental and public health impacts are mitigated to the fullest extent feasible. 

III. LEGAL STANDARDS 

A. National Environmental Policy Act ("NEPA") 

Congress enacted NEP A in recognition of the "profound impact of man's activity on the 
interrelations of all components of the natural environment," including "industrial expansion, 
resource exploitation, and new and expanding technological advances." 42 U.S.c. § 433l(a). 
NEPA is the "basic national charter for protection of the environment." 40 C.F.R. § l500.l(a). 

NEP A requires that federal agencies prepare a "detailed statement" - known as an 
EIS - for all "major Federal actions significantly affecting the quality of the human 
environment." 42 U.S.C. § 4332. The environmental impact statement C'EIS") is intended to 
create an open, informed, and public decision-making process that insures "that environmental 
information is available to public officials and citizens before decisions are made and before 
actions are taken" and "to help public officials make decisions that are based on understanding of 
environmental consequences, and take actions that protect, restore, and enhance the 

environment." 40 C.F.R. § 1500.1. A federal agency's obligation to prepare an EIS extends to 
any federal action that "will or may" have a significant effect on the environment. 40 C.F.R. § 
1508.3. The federal agency must "[r]igorously explore and objectively evaluate" a range of 
alternatives to proposed federal actions and their impacts in the EIS. 40 C.F.R. § l502.14(a). 
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The evaluation of mitigation measures is an essential component of an EIS. A federal 

agency is required to evaluate possible mitigation measures in defining the scope of the EIS, in 

examining impacts of the proposed action and alternatives, and in explaining its ultimate 

decision. See 40C.F.R. §§ l502.14(f), 1502.16(h), 1505.2(c), 1508.25(b). 

Agencies must insure the professional integrity, including scientific integrity, of the 

discussion and analysis in an EIS. 40 C.F.R. § 1502.24. The information in an EIS must be of 

high quality, as accurate scientific analysis, expert agency comments, and public scrutiny are 

essential to implementingNEPA. 40 C.F.R. §§ 1500.I(b), 1502.24. 

B. The Federal Land Policy and Management Act ("FLPMA") 

FLPMA sets forth the general management framework for the public lands based on the 

principles of multiple use and sustained yield. See 43 U.S.C. § 1732(a). FLPMA requires that 

BLM "develop, maintain, and, when appropriate, revise land use plans" for the public lands, 43 

U.S.c. § 1712(a), and that the agency "[i]n managing the public lands ... take any action 

necessary to prevent unnecessary or undue degradation of the lands." 43 U.S.C. § 1732(b). 

FLPMA establishes a heightened standard for the management of the CDCA - the act 

specifically provides "for the immediate and future protection and administration of the public 

lands in the California desert within the framework of a program of multiple use and sustained 

yield, and the maintenance of environmental quality." 43 U.S.C. § 1781(b). 

FLPMA mandated the preparation of the California Desert Conservation Area Plan, see 

43 U.S.C. § 1781(d), the goal of which is: 

to provide for the use of the public lands, and resources of the California Desert 

Conservation Area, including economic, education, scientific, and recreational 

uses, in a manner which enhances wherever possible-and which does not 

diminish, on balance-the environmental, cultural, and aesthetic values of the 

Desert and its productivity. 

(BLM, The California Desert Conservation Area Plan 1980 as amended at 5-6 (1999». 

The BLM derives its authority to grant ROWs for the distribution of electric energy 

from FLPMA, Title V (43 U.S.c. §§ 1761-1771) and its implementing regulations (43 C.F.R. 

Part 2800). FLPMA authorizes BLM to "grant, issue, or renew rights-of-way over, upon, under, 

or through" the public lands for, among other uses, "systems for generation, transmission, and 

distribution of electric energy." 43 U.S.C. § 1761(a). Each ROW shall contain terms and 

conditions that, among other purposes, will "require compliance with State standards for public 

health and safety, environmental protection .. .if those standards are more stringent than 

applicable federal standards." Each ROW permit must contain terms and conditions which will 
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"minimize the damage to scenic and esthetic values and fish and wildlife habitat and otherwise 

protect the environment." 43 U.S.C. § 1765(a)(ii). Furthermore, each ROW shall contain terms 
and conditions that "require compliance with State standards for public health and safety, 
environmental protection, and siting, construction, operation, and maintenance of or for rights
of-way for similar purposes if those standards are more stringent than applicable Federal 
standards." 43 U.S.c. § I 765(a)(iv). 

Under 43 C.F.R. § 2805.12(a), the project applicant is obligated to comply with the 
Secretary's terms and conditions in the ROW permit requiring compliance with all existing 
Federal laws and regulations and state laws and regulations applicable to the authorized use, with 
the Secretary's terms and conditions relating to preventing damage to "[s]cenic, aesthetic, 
cultural, and environmental values, including fish and wildlife habitat" 43 C.F.R. 
§ 2805.12(i)(3)(i), and "[p]ublic health and safety" 43 C.F.R. § 2805.12(iii) and with those state 
standards that are more stringent than federal standards and that relate to public health and safety, 
environmental protection, and siting, constructing operating and maintaining any facilities on the 
ROW. 43 C.F.R. § 2805.12(i)(6). 

C. Endangered Species Act ("ESA") 

The ESA, 16 U.S.c. § 1531 et seq, protects threatened and endangered species listed 
under the Act. The ESA prohibits the unauthorized "take" ofa listed species. 16 U.S.c. § 
1538(a)(1 )(B). Federal agencies are required to ensure that "any action authorized [by the 

agency] ... is not likely to jeopardize the continues existence of any endangered species or 
threatened species or result in the destruction or adverse modification of habitat of such 
species ...." 16 U.S.C. § 1536(a)(2). 

Formal consultation with the United States Fish & Wildlife Service ("USFWS") is 
required for any federal action that may adversely affect a federally listed species. 16 U.S.c. 
§ 1536. The lead agency for a federal project must initiate a consultation through the preparation 
and submittal ofa Biological Assessment ("BA"), 16 U.S.c. § 1536(c), which would describe 
the Proposed Action to the USFWS. Following review of the BA, the USFWS is required to 
issue a Biological Opinion (BO). The lead agency must complete its consultation prior to 
releasing a Final Environmental Impact Statement. 

D. The Administrative Procedure Act ("AP A") 

The AP A provides that a "person suffering legal wrong because of agency action, or 
adversely affected or aggrieved by agency action within the meaning of a relevant statute, is 
entitled to judicial review thereof." 5 U.S.C. § 702. The APA provides that a court shall set 
aside agency "findings, conclusions, and actions" that are "arbitrary, capricious, an abuse of 
discretion, or otherwise not in accordance with law." 5 U.S.C. § 706(2)(A). 
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IV. THE DEIS VIOLATES NEPA 

A. Biological Soil Crust 

Michael F. McGowan, Ph.D., an expert wildlife biologist with more than 25 years 

experience, concluded that the DEIS failed to consider impacts to the invaluable soil crust of the 
California desert. 

Construction and operation of the MSEP would permanently damage critical biological 
soil crust habitat. Biological soil crust supports critical microorganisms, reduce erosion, and 
provide habitat for desert plants and animals. l Human activity generally affects biological soil 
crusts to diminish their ecological functioning, leading to negative effects on landscape stability, 
biodiversity, and biogeochemistry. Recovery of biological soil crusts may take up to 300 years 
so impacts to them by the Project should be considered permanent. 

The DEIS only gives passing references to the impact that the MSEP would have on 
biological soil crust. The DEIS on p. 3.7-10 mentions biological soil crusts as being an 
important factor with regard to limiting erosion. In Chapter 4 p. 4.3-7 the DEIS lists as a 
potential indirect impact to special status plants, "disturbance ofthe structure and ecological 
functioning of biological soil crusts, which may affect seed germination, reduce soil nutrition, 
and render the soil vulnerable to water and wind erosion." 

The treatment of biological resources in the DEIS is incomplete without a complete 
discussion of potential impacts to biological soil crusts in the project area. This discussion 
should include distribution maps as well as the kinds and significance of impacts to the soil 

crusts and the consequences of these impacts to plants, animals, hydrology, erosion, and 
generation of dust. Mitigation for these impacts should consider the uncertainty of restoration 
and the environmental consequences of a permanent change to such an important desert feature. 

B. Mitigation Measures 

Michael F. McGowan, Ph.D., an expert wildlife biologist with more than 25 years 
experience, concluded that the DEIS failed to consider mitigation measures that would be 

required to be implemented as part ofthe project. A federal agency is required to evaluate 

1 States, J. S. Commentary on Biological (Microphytic) Soil Crusts in the Rawlins Resource Management Area. 
http://www.voiceforthewild.org/greatdivide/states_soil.htmlaccessed 8/20/2012 (Exhibit 2); Nagy, M. L., Perez, 
A., and F. Garcia-Pichel. 2005 The prokaryotic diversity of biological soil crusts in the Sonoran Desert (Organ Pipe 
Cactus National Monument, AZ). FEMS Microbiology Ecology 54 (2005):233-245 (Exhibit 3); Belknap, J., et al. 
2001. Biological soil crusts: ecology and management. Technical Reference 1730-2. BLM/USDI/ST-0l/001+1730 
(Exhibit 4). 
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possible mitigation measures in examining the impacts of the proposed action and alternatives as 

well as in its' final decision. See 40 C.F.R. §§ 1502.14(f), 1502.16(h), 1505.2(c), 150S.25(b). 

Several of the mitigation measures cited in the EIS refer to unspecified mitigation 
measures that will in implemented as part of unwritten plans: the Biological Resources 
Mitigation Implementation & Monitoring Plan, the Invasive Weed Management Plan, the 
Special-Status Species Plant Impact Avoidance and Mitigation Plan, and several wildlife 
mitigation, relocation, and monitoring plans (DEIR p. 4.3-21). 

BLM is required to evaluate possible mitigation measures as part of the EIS, examine the 
impacts of the proposed action in light of the mitigation measures, and explain why the agency 
believes that those mitigation measures are sufficient. In particular 40 C.F.R. § l502.l4(f) states 
that the altcrnatives section of an EIS must "[i]nclude appropriate mitigation measures . ..." 40 
C.F.R. § 1502.16(h) states that the environmental consequences section of an EIS must state the 
"means to mitigate adverse environmental impacts." Moreover, 40 C.F.R. § l505.16(h) requires 
that the final Record of Decision after an EIS has been adopted "[s ]tate whether all practicable 

means to avoid or minimize environmental harm from the alternative selected have been 

adopted." BLM cannot finalize the NEPA process without stating, with specificity, the 
environmental mitigation measures that MSEP will be required to implement. 

C. Toxic Chemical Impacts Related to Cadmium Telluride 

The DEIS inadequately analyzes toxic chemical risks related to the Project. The Project 
may install thousands of panels containing cadmium telluride ("CdTe") encapsulated between 
two sheets of glass. The potential for cadmium to leach from broken panels has been observed in 

research papers.2 

A recent study conducted on the potential leaching risks of cadmium from broken PV 
panels found cadmium concentration in water at the point of breakage to be between 4 

micrograms per liter ("i.!g/L") to 6 i.!g/L3 This exceeds the groundwater and surface water 
(freshwater) Environmental Screening Levels established by the California Regional Water 
Quality Control Board("ESLs") of 0.25 i.!g/L by more than three times for the "protection of 
aqnatic habitats" and "protection against leaching and subsequent impacts to groundwater." 

At the end oftheir life, all of these panels are likely to end up in a landfill. Panels 
containing CdTe are likely to cause significant problems with landfill leachate and disposal
similar to the problems caused by household batteries containing mercury and cadmiwn, which 

2 Fate and Transport Evaluations of Potential Leaching Risks from Cadmium Telluride Photovoltaics (2012). 

Environmental Toxicology and Chemistry, Vol. 31, NO.7 (Exhibit 5). 

3 Salton Sea Restoration, Final Preferred Project Report, Salton Sea Authority, July 2004, available at 

http://www.saltonsea.ca.gov/media/ppr _final.pdf (Exhibit 6). 
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are now a significant problem at landfills throughout the state. Failing to analyze this 
foreseeable impact now constitutes both an inadequate project description and a piecemealing of 

the project, which will necessarily involve both installation and disposal. 

The EIR should consider the alternative of requiring the use ofless toxic silicon-based 
PV panels, which are readily available. An EIR must describe a range of reasonable alternatives 
to the Project, or to the location of the Project, which would feasibly attain most of the basic 
objectives of the project but would avoid or substantially lessen any of the significant effects of 

the project, and evaluate the comparative merits of the alternatives. 

D. Air Quality Impacts 

1. Vallcy Fever 

The DEIS fails to address the possibility that MSEP could increase occurrences of valley 
fever among residents of Riverside County as well as those who may work on the Project. 

Valley Fever is an illness caused by the C. immitis fungus that usually affects the lungs.4 

C. immitis grows in areas of low rainfall, high summer temperatures, and moderate winter 
temperatures. The Valley Fever fungus is found in some areas of the southwestern United States, 
and in parts of Mexico and Central and South America, which have soil and weather conditions 
that allow the fungus to grow. The fungal spores are generally found in the upper 30 centimeters 
of the soil horizon, especially in virgin undisturbed soils. The spores become airborne when 
uncultivated soil is disturbed by winds, construction, farming, and other activities. An estimated 
150,000 Coccidioides infections occur each year in the United States, although more than half of 

these infections do not produce any symptoms. 

In susceptible people and animals, infection occurs when a spore is inhaled. Valley Fever 
infection is highest in California from June to November. People working in occupations such as 
construction, agriculture, and archeology have an increased risk of exposure and disease because 
these jobs result in disturbance of soils where fungal spores may be found. Valley Fever 
symptoms (fatigue, cough, chest pain, fever, rash, headache and joint aches) generally occur 
within 3 weeks of exposure. There is currently no vaccine. 

4 Nat'l Institute for Health, Valley Fever: San Joaquin Valley Fever; Coccidioidomycosis PubMed Health(2011), 
available at http://www.ncbi.nlm.nih.gov/pubmedhealth/PMH0002299/ (Exhibit 7). 
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BLM should explore the impact that the MSEP would have on Valley Fever occurrences 
in Riverside County as well as possible mitigation measure. BLM should adopt mitigation 
measures adopted by the County of San Luis Obispo to protect worker safety at the MSEP site. 5 

2. 	 Diesel Particulate Matter ("DPM") 

The DEIS fails to discuss the impact of DPM emissions, generated from diesel-powered 
engines, on construction worker health and regional air quality from any activities associated 
with Project construction and operation. Project construction and operation will require the nse 
of diesel-powered trucks and equipment, including on-site diesel emergency power generators 
and diesel-fueled off-road vehicles. (DEIS 3.2-8). Construction activities at the site are going to 
be so heavily dependent upon diesel powered equipment to necessitate erecting an above-ground 
3,600-gallon diesel tank during construction. (DEIS p. 4.9-5). The Project will generate 
significant DPM emissions and impact construction worker health. 

Exposure to DPM may cause irritation to the eyes, nose, throat, and lungs, as well as 
neurological effects. DPM is classified as a "likely carcinogen.,,6 The California Office of 
Environmental Health Hazard Assessment ("OEHHA") states that truck drivers and equipment 
operators who are exposed to diesel exhaust are more likely to develop cancer than those not 

exposed. Short-term exposures to diesel exhaust include eye, nose, throat, and lung irritation, 
coughs, headaches, nausea, and lung tissue damage 7 

To protect worker health and to estimate impacts on regional air quality, DPM emissions 
mnst be quantified. If emissions are found to be harmful to human health, as determined by a 
risk assessment, and found to further degrade regional air quality, mitigation needs to be 
identified to include measures commonly implemented under CEQA and NEP A: 

• 	 Regular preventive maintenance to prevent emission increases dne to engine 
problems; 

• 	 Use oflow sulfur and low aromatic fuel meeting California standards for 
motor vehicle diesel fuel; 

• 	 Reduce equipment and vehicle idle times. Diesel equipment standing idle for 
more than five minutes shall be turned off. This includes trucks waiting to 

5 San Luis Obispo County Health Agency Public Health Bulletin, Spring 2008, available at http://www.slocounty.ca. 
gov/Assets/PH/Bulietins/2003+to+2008/2008+Spring+SLO+Public+Health+Bulietin.pdf (Exhibit 8); San Luis Obispo 
County Health Agency, Valley Fever Recommendations, available at http://www.slocounty.ca.gov/Assets/PH/ 
Epidemiology/Cocci+Recomendations.pdf (Exhibit 9). 
6 Diesel Particulate Matter, U.s. Environmental Protection Agency, Region 1: EPA New England, 

available at http://www.epa.gov/region1/eco/airtox/diesel.html(Exhibit 10). 

7 Health Effects of Diesel Exhaust, Office of Environmental Health Hazard Assessment, available 

at http://oehha.ca.gov/public_info/facts/dieselfacts.html (Exhibit 11). 
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deliver or receive aggregate or other bulk materials. Rotating drum concrete 
trucks could keep their engines running continuously as long as they were 
onsite; 

• 	 Use oflow-emitting Diesel engines meeting federal emissions standards; 

• 	 Diesel engines from 50 to 750 horsepower are to meet Tier 3 California 
Emission Standards for Off-road Compression-Ignition Engines; 

• 	 Off-road equipment with diesel engines larger than 750 horsepower shall meet 
Tier 2 California Emission Standards; 

• 	 All equipment shall be turned off when not in use. Engine idling of all 

equipment shall be minimized; 


• 	 All equipment engines shall be maintained in good operating condition and in 
tune per manufacturers' specification; and 

• 	 Meet Tier 3 California emission standards for off-road compression-ignition 
engines (for engines between 50 horsepower and 750 horsepower). 

Despite the likelihood that there may be potentially significant impacts from DPM 
emissions associated with Project construction on construction worker health and 
regional air quality, the DEIS does not analyze this issue. A revised DEIS must be 

prepared that identifies, evaluates, and quantifies these emissions. 

3. 	 Greenhouse Gas Emissions ("GHG") 

The DEIS improperly disregards the significant amount of GHG emissions that would be 
generated by the project. The DEIS estimates that lifetime GHG emissions from the MSEP, 
including construction, operation, and decommissioning, would total 8,313 metric tons of carbon 
dioxide equivalent ("MTC02E") per year. (DEIS p. 4.8-7). The DEIS also states that these 
emissions are below a GHG threshold of25,000 MTC02E per year and therefore, the Project's 

GHG emissions are not significant. (Id.) 

The 25,000 MTC02E threshold cited by the DEIS is not a threshold but a reporting limit 
set by EPA. 8 This reporting limit has been set by EPA and requires that industrial facilities 
emitting over 25,000 MTC02E report their emissions and obtain a pennit9 Therefore, this is not 
an appropriate threshold to compare the Project's GHG emissions. Although the Mojave Desert 
Air Quality Management District does not have GHG thresholds, the nearby County of San 

8 Fact Sheet: Mandatory Reporting of Greenhouse Gases (40 CFR part 98), U.S. Environmental 

Protection Agency, June 2011, available at http://www.epa.gov/climatechange/emissions/downloads09/ 

FactSheet.pdf (Exhibit 12). 

9 Fact Sheet -- Proposed Rule: Prevention of Significant Deterioration and Title V Greenhouse Gas Tailoring Rule, 

U.S. Environmental Protection Agency, available at http://www.epa.gov/nsr/fs20090930action.html(Exhibit 13). 
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Diego recommends a threshold of 900 MTC02E per year based on a paper by the California Air 
Pollution Control Officer Association ("CAPCOA,,).lO 

The Project's construction and operational GHG emissions are significant when 
compared to the 900 MTC02E/year CAPCOA threshold. A revised DEIS needs to be prepared 
that compares Project emissions to appropriate thresholds and identify them as significant. It 
must provide mitigation measures to reduce these emissions to the maximum extent feasible, to 
include: 

• Require preparation of a traffic control plan; 

• Demonstrate proper inspection and maintenance of construction equipment; 

• Implement a carpool program for construction workers; 

• 	 Employ a construction site manager to verify that engines are properly maintained 
and keep a maintenance log; 

• Configure construction parking to minimize traffic interference; 

• Consolidate truck deliveries when possible; 

• 	 Provide dedicated tnm lanes for movement of construction trucks and equipment 
on and off site; 

• 	 Suspend use of all construction equipment operations during second stage smog 
alerts; 

• 	 Establish a staging zone for trucks that are waiting to load or unload material at the 
work zone in a location where diesel emissions from the trucks will have minimum 
impact on abutters and the general public; 

• 	 Locate construction equipment away from sensitive receptors such as fresh air 
intakes to buildings, air conditioners and operable windows; 

• 	 Require all diesel trucks used by construction contractor(s) at the site, or for on-
road hauling of construction material, to be post-1996 models; 

• 	 Diesel portable generators less than 50 horsepower ("hp") shall not be allowed at 
the construction site; 

• 	 Use of hybrid and fuel efficient construction equipment and support vehicles (e.g., 
pick-up trucks); 

• Use of grid electricity for smaller equipment such as saws, pumps, and welders; 11 

10 Draft Count of San Diego Interim Guidelines for Determining Significance and Report Format and Content 

Requirements Climate Change, Dept. of Planning and Land Use, Department of Public Works, Oct. 23, 2008 - Nov. 
21,2008 (circulated for public review), available at http://www.co.san-diego.ca.us/dplu/docs/bpr/ccguidelines.pdf 
(Exhibit 14). 
11 Quantifying Greenhouse Gas Mitigation Measures - A Resource for local Government to Assess Emission 

Reductions From Greenhouse Gas Mitigation Measures, California Air Pollution Control Officers Association, Aug. 

11 

11

http://www.co.san-diego.ca.us/dplu/docs/bpr/ccguidelines.pdf
http:CAPCOA,,).lO


McCoy Solar Energy Project DEIS Comment 

August 23, 2012 

• 	 Reduction in vehicle miles traveled in construction crew commutes through 

carpooling, trip reduction, and bus service measures; and 

• 	 Use of a Heavy-Duty Off-Road Vehicle Plan to ensure compliances with 

construction lr,titigati(;lll measures (e.g., hourly meters on equipment, documenting the 

serial number, horsepower, manufacture age, fuel, etc. of all onsite equipment and 
daily logging of the operating hours of the equipment)12 

Vlll. THE PROJECT VIOLATES FLPMA 

A. 	Land Use Amendment Process 

The MSEP DEIR fails to make required findings under the CDCA Plan Amendment 


Process. In particular, the CDCA Plan Amendment Process requires that the BLM District 

Manager: 


I. Determine if the request has been properly submitted and if any law or 
regulation prohibits granting the requested amendment; 

2. Determine if alternative locations within the CDCA are available that would 

meet the applicant's needs without requiring a change in the plan '.I' classification, 
or an amendment to any plan element; 

3. Determine the environmental effects of granting and/or implementing the 
applicant's request; 

4. Consider the economic and social impacts of granting and/or implementing the 
applicant's request; 

5. Provide opportunities for and consideration of public comment on the 

proposed amendment, including input from the public and from federal, state, and 
local goverrnnent agencies; and 

6. Evaluate the effect of the proposed amendment on BLM management's desert

wide obligation to achieve and maintain a balance between resource use and 
resource protection. 

(DEIR p. 1-7) (emphasis added). 

2010, at 47, available at http://www.capcoa.org/wp-content/uploads/2010/11/CAPCOA-Quantification-Report-9
14-Final.pdf (Exhibit lS). 

12 Id. at 431. 


12 
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The MSEP DEIR, while it reviews possible alternative sites (DEIR p. 2-59-60), does not 

find whether any of these potential sites do not require a plan amendment. The CDCA Plan 
requires that all sites associated with power generation or transmission not identified in the 1980 
Plan will be considered through the plan amendment process. If the project is approved, a plan 
amendment will be necessary. The CDCA already contains multiple sites where energy 
generation is permitted under the Plan, and where construction and operation of a photovoltaic 
solar energy generating facility and related infrastructure would not require amending the CDCA 

plan. 

B. California Desert Conservation Area 

The MSEP falls within an area of the CDCA classified as Class L for limited use. The 
BLM is required to manage Class L lands "to protect sensitive, natural, scenic, ecological, and 
cultural resource values .... [providing] for generally lower-intensity, carefully controlled 
multiple uses that do not significantly diminish resource values." Bureau of Land Management, 

The California Desert Conservation Plan 1980, as amended 13 (1999). 

The CDCA Plan establishes four multiple use classes, multiple use class 

guidelines, and plan elements for specific resources or activities, such as 
motorized vehicle access, recreation, and vegetation. The MSEP site is currently 
classified as Multiple Use Class L (Limited Use). Approximately 4 million acres 
of public lands are classified as Class L. These lands are managed to protect 
sensitive, natural, scenic, ecological, and cultural resource values. They provide 
for generally lower-intensity, carefully controlled multiple uses that do not 
significantly diminish resource values. Id 

In addition to defining the required analyses and Decision Criteria for Plan Amendments, 
the CDCA Plan Energy Production and Utility Corridors Element (Energy Element) provides 
additional guidance for the location of energy facilities and utility corridors. The Energy Element 
identifies nine decision criteria to be evaluated when considering locating a new energy facility 
within the CDCA Plan area. These criteria are as follows: 

I. Minimize the number of separate ROWs by using existing ROWs as a basis for 
planning corridors. 

2. Encourage joint use of corridors for transmission lines, canals, pipelines, and 

cables. 
3. Provide alternative corridors to be considered during the processing of 


applications. 

4. Avoid sensitive resources wherever possible. 

5. Conform to local plans whenever possible. 

13 
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6. 	Consider wilderness values and be consistent with final wilderness 

recommendations. 


7. Complete the delivery system network. 

8. Consider ongoing projects for which decisions have been made. 

9. Consider corridor networks that take into account power needs and alternative 

fuel resources. 

(DEIR p. 1-7-8) (emphasis added). 

The MSEP violates the CDCA plan because it fails to avoid sensitive resources, 
fails to conform to local plans (in particular the ACEC and Management Plan), it is 

inconsistent with wilderness values and is inconsistent with wilderness recommendations 

(in particular the ACEC and Management Plan). 

IX. THE PROJECT VIOLATES THE ESA 

A. Section 7 Consultation 

The BLM should issue its Final EIS only after completing Section 7 Consultation with 

USFWS. USFWS requires that Section 7 Consultation be completed before a FEIS is issued. 

U.S. Fish &Wildlife Services, National Marine Fisheries Service, Endangered Species 

Consultation Handbook: Procedures for Conducting Consultation and Conference Activities 

Under Section 7 ofthe Endangered Species Act 4-11 (1998). In addition, BLM is required to 

submit the Section 7 Biological Opinion issued as a result of a Section 7 Consultation for public 

comment through the NEPA process, and provide the public comments to USFWS. 50 C.F.R. § 

402.14(g)(5). 

Moreover, BLM should have already integrated the findings of the Section 7 

Consultation with USFWS at the draft stage. 40 C.F.R. § 1502.25 states that "draft 

environmental impact statements ... [shall bel integrated with environmental impact analyses ... 

required by ... the Endangered Species Act ...." 

The MSEP DEIS implies that BLM could complete the NEP A process without including 

the results of the Section 7 consultation. The MSEP DEIS states that the terms and conditions 

issued as a result of the Section 7 Consultation process would be "identified" within the MSEP's 

Biological Resources Mitigation Monitoring Plan. BLM is required to integrate the results of its 

Section 7 consultation, not merely "identify, into the BRMMP and submit them for public 

comment as part of the FEIS prior to approval of the MSEP. 

X. CONCLUSION 

14 
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LIUNA Local Union No. 1184 believes the DEIS is wholly inadequate and requires 
significant revision, recirculation and review. Moreover, LIUNA believes that the Project as 
proposed would result in too many urunitigated adverse impacts on the envirorunent to be 
justified. Thank you for your attention to these comments. Please include this letter and all 

attachments hereto in the record of proceedings for this project. 

7o~~ 
Gideon Kracov 
Attorney for LIUNA Local Union No. 1184 
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THE METROPOLITAN WATER DISTRICT 

OF SOUTHERN CALIFORNIA 


Office of the General Manager 

August 23, 2012 

Via Electronic & U.S. Mail 

Jeffery Childers, Project Manager 

California Desert District Office 

U.S. Bureau of Land Management 

22835 Calle San Juan de Los Lagos 

Moreno Valley, California 92553-9046. 


Dear Mr. Jeffery Childers: 

Notice of Availability of the 

Draft Plan Amendment and Environmental Impact Statement for the 

Proposed McCoy Solar Energy Project (MSEP), Riverside County, CA 


The Metropolitan Water District of Southern California (Metropolitan) reviewed the 
McCoy Solar Energy Project (MSEP) Draft Plan Amendment and Environmental Impact 
Statement (EIS). The U.S. Bureau of Land Management Palm Springs/South Coast Field Office, 
Palm Springs, California (BLM) prepared the Draft and EIS related to McCoy Solar, LLC's 
right-of-way (ROW) application for the McCoy Solar Energy Project (MSEP), a 750-megawatt 
(MW) photovoltaic (PV) solar electricity generation project, which may include an amendment 
to the California Desert Conservation Area Plan (1980 as amended). 

Metropolitan is pleased to submit comments for consideration by BLM during the public 
comment period for the EIS. In sum, Metropolitan provides these comments to ensure that any 
potential impacts on its facilities or properties in the vicinity of the Project and on Colorado 
River water resources are adequately addressed. Metropolitan is pleased to submit these 

comments for consideration in preparing the final EIS. 


Background 

Metropolitan is a public agency and regional water wholesaler. It is comprised of 26 member 
public agencies serving more than 19 million people in six counties in Southern California. One 
of Metropolitan's major water supplies is Colorado River water, conveyed via Metropolitan's 
Colorado River Aqueduct (CRA). Metropolitan holds an entitlement to water from the Colorado 
River. The CRA consists of tunnels, open canals and buried pipelines. CRA-related facilities 
also include above and below ground reservoirs and aquifers, access and patrol roads, 
communication facilities, and residential housing sites. The CRA, which can deliver over 1.2 
million acre-feet of water annually to the southern California coastal plain, extends 242 miles 

700 N. Alameda Street, Los Angeles, California 90012· Mailing Address: P.O. Box 54153, Los Angeles, California, 90054-0153· Telephone: (213) 217-6000 
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from the Colorado River, through the Mojave Desert to Lake Mathews. Metropolitan has five 
pumping plants located along the CRA, which consume approximately 2,400 gigawatt-hours of 
energy when the CRA is operating at full capacity. 

Concurrent with its construction of the CRA in the mid-1930s, Metropolitan constructed 305 
miles of 230 kilovolt (kV) transmission lines that run from the Mead Substation in Southern 
Nevada, head south, then branch east to Parker, California, and then west along Metropolitan's 
CRA. Metropolitan's CRA transmission line easements lie on federally-owned land, managed 
by BLM. The transmission lines were built for the sole and exclusive purpose of supplying 
power from the Hoover and Parker projects to the five pumping plants along the CRA. 

Metropolitan's ownership and operation of the CRA and its 230 kV transmission system is vital 
to its mission to provide Metropolitan's 5,200 square mile service area with adequate and 
reliable supplies of high-quality water to meet present and future needs in an environmentally 
and economically responsible way. 

Project Understanding 

The Applicant proposes to construct, operate, maintain, and decommission the MSEP in a 
location approximately 13 miles northwest of the City of Blythe, California, 32 miles east of 
Desert Center, and 6 miles north ofInterstate Freeway-l 0 (1-10). The MSEP solar plant site 
would be developed on approximately 4,315 acres of public land administered by BLM and on 
approximately 477 acres of private land subject to Riverside County's (County's) land use 
jurisdiction. 

The key components of the Project are: 

1. 	 The solar plant site, i.e., all facilities that create a footprint in and around the field of solar 
panels, including: the solar field (consisting of up to two solar power plants identified as Unit 
1 and Unit 2), up to two on-site substations (the Unit 1 and Unit 2 substations), an operations 
and maintenance (O&M) facility to be shared by Unit 1 and Unit 2 (if constructed); and 
related infrastructure and improvements; 

2. 	 A double-circuit, overhead 230 kV gen-tie line; 

3. 	 A 230 kV switchyard located near the Colorado River Substation (CRS); 

4. 	 Two telecommunications lines; 

5. 	 A Southern California Edison (SCE)-owned and operated distribution line; and 

6. 	 An access road providing access to the solar plant site. 

2



Mr. Jeffery Childers 
August 23, 2012 
Page 3 

The Project would operate year-round, and would generate electricity during daylight hours 
when electricity demand is at its peak. The MSEP would generate and deliver solar-generated 
power to the regional electrical grid through an interconnection at the CRS. 

The MSEP would be constructed in up to two units. Unit 1 is expected to have a 250 MW 
capacity comprising an estimated 125 complete or equivalent partial 2 MW blocks. Unit 2 
would have an up to 500 MW capacity consisting of up to 250 complete or equivalent partial 2 
MW blocks. The construction ofUnit 1 would include the access road, water treatment system, 
initial gen-tie line (consisting of the support towers and first circuit), O&M building, parking 
area, and the first 125 complete or equivalent partial 2 MW blocks. Proposed facilities on 
private and County-owned land would be limited to solar arrays and inverters, and a portion of 
the access road, gen-tie line, distribution line, and telecommunication line. Of the total Project, 
approximately 50 MW is expected to be developed on private land. 

In the substation of each Unit, the voltage would be stepped up to 230 kV to match the voltage of 
the gen-tie line that would interconnect MSEP generation output with the SCE CRS. The MSEP 
gen-tie line route would extend south from the solar plant site along the eastern and south-eastern 
border of the Blythe Solar Energy Project (BSEP) site as proposed, or if a different route 
alternative is selected, either through the center of the BSEP site or along the western border of 
the BSEP site before turning south to cross the 1-10 and west toward the CRS south ofI-10. The 
MSEP gen-tie line route is estimated to be approximately 12.5 to 15.5 miles long, including 2 
miles within the solar plant site boundary. 

No water service is available at the proposed site. Groundwater in the area is contained within 
the Palo Verde Mesa Groundwater Basin (PVMGB) of the Colorado River Hydrologic Region. 
The Applicant does not propose to extend municipal water or sewer service to the Project site. 
Water in sufficient quantity and quality to serve Project needs is expected to be available from 
two or three primary wells and a sufficient number of back-up wells, which would be used in the 
event the primary wells are shut down for maintenance. All wells would be constructed and 
operated within the solar plant site at the eastern end of Unit 1; the precise location of the well 
field would be defined during the detailed design phase. If possible, one of the wells would be 
located near the proposed water treatment system area. As currently planned, the wells would 
pump groundwater from the PVMGB, where the water table has been measured at or near 254 
feet amsl. 

Construction-related water use would support site preparation (including operation of a portable 
batch plant, if needed) and grading activities. During earthwork for the grading of access roads, 
foundations, equipment pads, and other components, the primary uses of water would be for 
compaction and dust control. Smaller quantities would be required for preparation of the 
concrete required for building foundations and other minor uses. Subsequent to the earthwork 
activities, the primary water use would be for dust suppression. Based on similar projects, the 
Applicant estimates that the average water usage rate during construction would be 
approximately 180 to 200 gallons per minute. The total water usage during construction of Unit 1 
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is estimated to be approximately 450 acre-feet (AF), based on similar projects. The water 
demand associated with the construction of Unit 2 would be reduced relative to Unit 1, because 
elements common to the units would have been installed as part of Unit 1. The total water usage 
during construction of Unit 2 is estimated to be approximately 200 to 300 AF. 
Drinking (potable) water would be supplied for construction workers on-site, and is estimated to 
be approximately 10,000 gallons per month (approximately 0.5 acre-foot per year (AFY)), 
varying seasonally and by work activities. The potable water could be brought to the solar plant 
site by tanker truck, or groundwater could be used with a package water treatment system to treat 
the water to meet potable standards. 

Based on the anticipated uses (including drinking water, showers, restroom facilities, panel 
washing, dust suppression, and 3,000-gallon dedicated fire supply, among other uses), the 
estimated quantity of water needed for operation and maintenance of the MSEP would be 
approximately 15 to 22 AFY per Unit, plus a total of 1 AFY of potable water (31 to 45 AFY for 
the entire Project). The primary use of water during operation and maintenance-related activities 
would be for panel washing and dust control (the proposed PV technology requires no water for 
the generation of electricity). 

Land Use Issues: Potential Impacts on Metropolitan Facilities 

Although Metropolitan has not yet identified any direct impacts, the Project is in the general 
vicinity of Metropolitan facilities, perhaps as close as 8 miles. As described above, Metropolitan 
currently has a significant number of facilities, real estate interests, and fee-owned rights-of-way, 
easements, and other properties (Facilities) located on or near BLM-managed land in southern 
California that are part of our water conveyance system. A map of the Project in relation to 
Metropolitan's Facilities is enclosed for reference. Metropolitan is concerned with potential 
direct or indirect impacts that may result from the construction and operation of any proposed 
solar energy project on or near our Facilities. In order to avoid potential impacts, Metropolitan 
requests that the final EIS include an assessment of potential impacts to Metropolitan's Facilities 
with proposed measures to avoid or mitigate significant adverse effects. 

Water Resources: Potential Impacts on Water Supplies 

Metropolitan is concerned about the Project's potential direct and cumulative impacts on water 
supplies, specifically potential impacts on Colorado River supplies. As noted above, 
Metropolitan holds an entitlement to imported water supplies from the Colorado River. Water 
from the Colorado River is allocated pursuant to federal law and is managed by the Department 
of the Interior, Bureau of Reclamation. In order to lawfully use Colorado River water, a party 
must have an entitlement to do so. See Boulder Canyon Project Act of 1928,43 U.S.C. §§ 1501, 
et seq.; Arizona v. California (Consolidated Decree), 547 U.S. 150 (2006). 

The Project proposes to use up to 750 acre-feet of water during construction and up to 45 acre
feet per year for long-term operations, from wells located on site. The total MSEP water usage 
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would be 1,650 acre-feet apportioned over the 33-year life of the project. The entire project site 
overlies the "Accounting Surface" area designated by U.S. Geological Survey (USGS) Scientific 
Investigation Report 2008-5113. The Accounting Surface is defined to represent the elevation 
and slope of the static water table in the river aquifer outside the flood plain and the reservoirs of 
the Colorado River that would exist if the water in the river aquifer were derived only from the 
river. The accounting surface extends outward from the edges of the flood plain or a reservoir to 
the subsurface boundary of the river aquifer. The USGS Report indicates that the aquifer 
underlying the lands is considered to be hydraulically connected to the Colorado River and 
groundwater withdrawn from wells located on these lands would be replaced by Colorado River 
water, in part or in total. Wells that have a static water-level elevation near (within ± 0.84 feet at 
the 95-percent confidence level), equal to, or below the elevation of the Accounting Surface are 
presumed to yield water that will be replaced by water from the Colorado River. Wells that have 
a static water-level elevation above the elevation of the Accounting Surface are presumed to 
yield water that will be replaced by water from precipitation and inflow from tributary valleys. 
This means that if it is determined that these wells are, in fact, pumping water that will be 
replaced by water from the Colorado River, the use of such water would need to be accounted for 
as consumptive use of Colorado River water as required under the Consolidated Decree in 
Arizona v. California. In addition, page 4-20.4 of the Draft EIS states that model results 
indicated that there would be a total change of about 128 acre-feet in the Palo Verde Irrigation 
District (PVID) drain mass balance at the end of the operation and maintenance period. If this 
were to result in a reduction in PVID return flows to the Colorado River over the construction or 
operation period, Metropolitan's Colorado River water supply would be reduced. 

All of California's apportiorunent to use of Colorado River water during normal, shortage, and 
Intentionally Created Surplus conditions is presently contracted, meaning that no new water 
entitlements are available for uses in California during these conditions. The project proponent 
would have to obtain imported water supplies from an existing contract holder or other non
Colorado River resource. 

Recognizing the limitations on alternate water supplies, Metropolitan is willing to consider terms 
and conditions of a water sale agreement to furnish supplemental water to the proponent. 
Section 131 (b) of the Metropolitan Water District Act provides Metropolitan with authority to 
enter into contracts to provide water to any private corporation or public agency for use in 
connection with generation of electric power at plants located outside of Metropolitan so long as 
a major portion of the power is used within Metropolitan's service area in Southern California. 
Any supplemental water sold for this Project would be an exchange of non-Colorado River water 
available to Metropolitan for Colorado River water available to Metropolitan. 

Metropolitan requests that it be copied on all groundwater monitoring and reports for the Project 
because of the potential impacts to Metropolitan's supplies from use of water that would be 
replaced by Colorado River water. Finally, on page 3.20-17, the distance from the MSEP for site 
numbers 4,5, and 6 shown in Table 3.20-10 should be revised. Rather than 14 miles from the 
MSEP, these sites are much further away, located near the Arizona-Sonora boundary. 
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We appreciate the opportunity to provide input to your planning process and we look forward to 
recei ving future environmental and related documentation on this proj ect. If we can be of further 
assistance, please contact Mr. Michael Melanson at (916) 650-2648. 

~yours, 

"---- Z/L-<-~
Deirdre West 

Manager, Environmental Planning Team 


LIM/lim 
(J:\Environmental Planning Team\COMPLETED JOBS\August 2012\Job No. 2012082301) 

Enclosure: 1) Map - Renewable Energy Projects 
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August 23, 2012 

Jeff Childers 
Project Manager 
Bureau of Land Management 
U.S. Department of the Interior 
1201 Bird Center Drive 
Palm Springs, CA 92262-8001 
VIA EMAIL: jchilders@blm.gov 

RE: 	 Comments on Draft Plan Amendment I Environmental Impact Statement for 
the McCoy Solar Energy Project 

Dear Mr. Childers: 

I am submitting this comment on behalf of our client, Renewable Resources Group, Inc., (RRG). 
We appreciate the opportunity to comment on the Draft Plan Amendment I Environmental 
Impact Statement (PAIEIS) for the McCoy Solar Energy Project (MSEP), dated May 2012. 

RRG owns and manages agricultural land throughout California, including land in eastern 
Riverside County near the MSEP. On some portions of its land, RRG facilitates development of 
solar energy generation facilities. As a landowner, RRG works with solar companies to sell 
them the land up-front or to engage in partnerships whereby RRG obtains necessary entitlements 
from governmental agencies and then transfers the land to them. 

I am writing to provide the BLM with accurate information regarding lands that RRG owns, 
which are addressed in the Draft P A/EIS analysis of alternatives and cumulative impacts. The 
Draft P AIEIS describes a project labeled "X" and "CUP03677," and indicates that ownership is 
not known. (See Figure 4.1-1 and Table 4.1-4 in the cumulative analysis.) RRG owns these 
lands. 

The northern section of the land labeled project CUP03677 in the Draft PA/EIS is incorrectly 
described as being developed for solar energy generation. RRG is not pursuing solar energy 
development of that northern piece. The large, contiguous southern piece is intended to be 

ANCHORAGE· BEIJING· BELLEVUE· BOISE · CHICAGO· DENVER · LOS ANGELES· MADISON 


MENLO PARK· PHOENIX · PORTLAND· SAN FRANCISCO · SEATTLE · SHANGHAI · WASHINGTON, D.C. 


Perkins Coie LLP and Affiliates 
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developed for solar energy development. Since RRG does not have a solar company technology 
partner for that land, RRG is seeking entitlements to allow a solar photovoltaic energy plant to be 
built and operated on that site, either as a stand-alone project called the "Palo Verde Mesa Solar 
Project" (PVMS), or to be combined with another nearby solar project if that project has 
undergone environmental review. (See the enclosed maps of the PVMS lands.) 

The PVMS lands are comprised of 3,250 acres of private, contiguous and previously disturbed 
parcels. The site can support up to 4,86 megawatts of solar photovoltaic energy generation and 
lies near the Colorado River Substation. RRG acquired control of these lands between June 2010 
and January 2011. Pursuant to its customary business plan, RRG has been actively and openly 
seeking a buyer or solar company technology partner to develop the PVMS lands for solar 
energy generation. 

For the purposes described above, RRG has submitted an application to Riverside County for a 
conditional use permit for a solar generation facility (EIR No. 532/Conditional Use Permit No. 
3684/Public Use Permit No. 916/Palo Verde Mesa Solar Project). Cultural and biological 
surveys, for both wildlife and plants, have already been conducted on the PVMS lands, and draft 
studies are being reviewed by appropriate agencies. If those studies (or other information) would 
assist the BLM in its analysis of cumulative impacts or alternatives, RRG will provide them. 

More than 90 percent of the PVMS site has already been disturbed by agricultural activities, so 
its development for solar energy generation would avoid or reduce impacts compared with 
development of undisturbed lands. Biological surveys completed to date have detected no 
federal or state threatened or endangered species on PVMS lands. For example, no desert 
tortoises or their sign have been observed on the site. Additionally, no kit fox were detected on 
the site. The surveys revealed that the site does not include Lands with Wilderness 
Characteristics, microphyll woodlands, or unavoidable federal or state jurisdictional waters. 

If you have additional questions, please do not hesitate to contact me. 

Attachments 

LEGAL24464285 .5 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION IX 


75 Hawthorne Street 

San Francisco, CA 94105 


AUr, 2:\ 2012 
Jeffery Childers, Project Manager 
California Desert District Office, BLM 
22835 Calle San Juan De Los Lagos 
Moreno Valley, California 92553 

Subject: 	 Draft Environmental Impact Statement for the Proposed McCoy Solar Energy Project and 
California Desert Conservation Area Plan Amendment, Riverside County, California (CEQ 
#20120164) 

Dear Mr. Childers: 

The U.S. Environmental Protection Agency has reviewed the Draft Environmental Impact Statement for 
the proposed McCoy Solar Energy Project (MSEP) and California Desert Conservation Area Plan 
Amendment. Our review and comments are provided pursuant to the National Environmental Policy Act, 
the Council on Environmental Quality Regulations (40 CFR Parts 1500-1508), and our NEPA review 
authority under Section 309 of the Clean Air Act. 

EPA continues to support increasing the development of renewable energy resources in an expeditious 
and well planned manner. Using renewable energy resources such as solar power can help the nation meet 
its energy requirements while reducing greenhouse gas emissions. We encourage BLM to apply its land 
management and regulatory authorities in a manner that will promote a long-term sustainable balance 
between available energy supplies, energy demand, and protection ofecosystems and human health. 

On September 27, 2011, EPA provided extensive formal scoping comments for the project, including 
detailed recommendations regarding purpose and need, range of alternatives, cumulative impacts, 
biological and water resources, and other resource areas of concern. We are pleased that the DEIS 
indicates that there will be limited grading of the project site and the layout ofthe solar field will allow 
existing drainage patterns to be maintained where possible. We commend the inclusion of a 
comprehensive hydrological section and a detailed discussion of the groundwater and surface water 
modeling analyses. EPA also commends the early analyses ofkey resource areas, such as jurisdictional 
waters of the United States, impacts to threatened and endangered species, and cultural resources. This 
information is important to determine a project's viability and avoid potential project delays. 

Notwithstanding the positive aspects ofthe proposed project, the DEIS identifies potential impacts to 
aquatic resources, air quality, desert pavement, biological resources, and tribal resources, as well as the 
cumulative impacts associated with other large-scale solar energy projects proposed in the area. Based on 
our review of the DEIS, we have rated the project and document as Environmental Concerns
Inszif./icient Information (EC-2) (see the enclosed "Summary of EPA Rating Definitions"). 

We recommend that the FEIS clearly explain the rationale for identifying Alternative I as BLM's 
preferred alternative. In addition, we recommend that the Final EIS include additional discussion of 
impacts to aquatic resources from of disc-and-roll grading and the use ofengineered channels, and the 
effectiveness ofthe proposed mitigation measures to account for stormwater drainage and impacts from 
flooding events. We also recommend clarification ofthe subsurface connection of the Palo Verde Mesa 
Groundwater Basin to the Colorado River. With respect to PM)o air quality impacts resulting from the 46
month construction period, we recommend requiring additional mitigation measures as proposed in the 
neighboring South Coast Air Quality Management District (SCAQMD) Rule 403, phased construction, 
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and early coordination among multiple renewable energy project construction schedules to minimize 
adverse air quality impacts in the region. 

We recommend that the Final EIS provide the outcome ofgovernment-to-government consultation 
between the BLM and the tribal governments and update discussions of, and demonstrate consistency 
with, the Desert Renewable Energy Conservation Plan and the Solar Programmatic EIS. The latter 
discussion should be supported by up-to-date maps illustrating proposed Solar Energy Zone development 
boundaries. 

We appreciate the opportunity to review this DEIS, and are available to discuss our comments. Please 
note that starting October 1, 2012, EPA Headquarters will not accept paper copies or CDs ofEISs for 
official filing purposes. Submissions on or after October 1,2012, must be made through the EPA's new 
electronic EIS submittal tool: e-NEPA. To begin using e-NEPA, you must fIrSt register with the EPA's 
electronic reporting site - htt.ps://cdx.epa.gov/epa home.asp. Electronic submission does not change 
requirements for distribution of EISs for public review and comment, and lead agencies should still 
provide one hard copy of the Final EIS released for public circulation to the EPA Region 9 office in San 
Francisco (Mail Code: CED-2). Ifyou have any questions, please contact me at (415) 972-3843 or contact 
Anne Ardillo, the lead reviewer for this Project. Anne can be reached at (415) 947-4257 or 
ardillo.anne@epa.gov. 

Enrique Manzanilla, Director 
Communities and Ecosystems Division 

Enclosures: 	 Summary of EPA Rating Definitions 
EPA's Detailed Comments 

Cc: 	 Bill Miller, U.S. Army Corps ofEngineers 
Joe Marhamati, Department of Energy 
Tera Keeler Baird, US Fish and Wildlife 
Magdalena Rodriguez, California Department ofFish and Game 

Jeff Grubbe, Acting Chairman and Jeanne Jussila, ED, Agua Caliente Band of Cahuilla Indians 
Maryann Green, Chairperson and Bill Anderson, ED, Augustine Band ofCahuilla Indians 
David Roosevelt, Chairman and Dadene Coombes, ED, Cabazon Band ofMission Indians 
Luther Salgado, Sr., Chairman and Brian Bahari, ED, Cahuilla Band ofIndians 
Charles Wood, Chairman and Tom Pradetto, Environmental Director (ED), Chemehuevi Indian 
Tribe 
Sherry Cordova, Chairperson and Kevin Conrad, ED, Cocopah Indian Tribe 
Eldred Enas, ChairrDan and Guthrie Dick, Acting ED, Colorado River Indian Tribes 
Timothy Williams, Chairperson and Luke Johnson, ED, Fort Mojave Indian Tribe 
Keeny Escalanti, President and Chase Choate, ED, Quechan Indian tribe 
Robert Martin, Chairperson and Liz Bogdanski, ED, Morongo Band of Cahuilla Mission Indians 
Joseph Hamilton, Chairman and Reginald Agunwah, ED, Ramona Band ofCahuilla 
James Ramos, Chairman and Clifford Batten, ED, San Manuel Band of Serrano Mission Indians 
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Scott Cozart, Chairman and Erica Helms-Schenk, ED, Soboba Band of Luiseno Indians 
Maxine Resvaloso, Chairwoman and Gerardo Bojorquez, ED, Torres Martinez Desert Cahuilla 
Indians 
Darrell Mike, Chairperson and Marshall Cheung, ED, Twenty-Nine Palms Band of Mission 
Indians 
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United States Department ofthe Interior 
FISH AND WILDLIFE SERVICE 

Ecological Services 
Palm Springs Fish and Wildlife Office 

777 East Tahquitz Canyon Way, Suite 208 
Palm Springs, California 92262 

In Reply Refer To: 
FWS-ERIV-IOB0592-12TA0545 

AUG 2 3 2012 
Memorandum 

To: 	 District Manager, California Desert District, Bureau of Land Management. (J / 

Moreno Valley, California r? 
Attention: Jeffery Childers, Project Manager 	 I1v 

From: ~J. Assistant Field Supervisor, Palm Springs Fish and Wildlife OffiCJe, / 
Palm Springs, California Cf5'" 

Subject: 	 Comments on the Draft Environmental Impact StatementlDraft California 
Desert Conservation Area Plan Amendment for the Proposed McCoy Solar Project 
(Application CACA-048728), Riverside County, California 

This memorandum transmits the U.S. Fish and Wildlife Service's (Service) comments on the 
above-referenced draft Environmental Impact Statement/California Desert Conservation Area 
Plan Amendment (EIS/CDCA P A) for the proposed McCoy Solar Energy Project (MSEP or 
Project). The comments provided herein are based on the information provided in the draft 
EIS/CDCA P A; the Service's knowledge of sensitive and declining wildlife populations and 
vegetation communities; and our participation in regional renewable energy conservation 
planning efforts. 

We offer the following comments on the draft EIS/CDCA P A as they relate to potential 
impacts on public trust resources. The primary concern and mandate ofthe Service is the 
protection of fish and wildlife resources and their habitats. The Service has legal 
responsibility for the welfare ofmigratory birds, anadromous fish, and threatened/endangered 
animals and plants occurring in the United States. We are also responsible for administering 
the Endangered Species Act of 1973, as amended (16 U.S.C. 1531 et seq.). We recognize the 
need for development of renewable energy and the challenge ofbalancing solar energy 
development with conserving natural resources in the southwest. We are working with the 
agencies involved in this effort and offer our assistance to help achieve the various State and 
Federal renewable energy goals and policies guiding renewable energy programs. 

NextEra Energy Resources, LLC (NextEra or applicant) has filed an application for a right-of
way (ROW) grant with the Bureau of Land Management (BLM) to construct, operate, maintain, 
and decommission an up-to-750 megawatt (MW) photovoltaic (PV) solar energy generating 
facility and related infrastructure in unincorporated Riverside County, California. The majority 
of the Project would be developed on public land administered by the BLM. Approximately 
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7,700 acres of the Project is proposed on BLM-administered land and 477 acres ofprivately 
owned land would be included in the proposed site boundary. Within the BLM-administered 
lands, construction and operation the preferred alternative would disturb approximately 4,900 
acres. Remaining acreage that would not be disturbed would be excluded from the ROW. The 
BLM's stated purpose and need for the proposed Project is to construct, operate, maintain, and 
decommission a solar PV facility on public lands in compliance with the Federal Land Policy 
and Management Act of 1976 (43 USC §1701 et seq.), BLM ROW regulations and other 
applicable Federal laws. NextEra also has a loan guarantee application pending with the 
U.S. Department of Energy (DOE). If the DOE decides to enter into negotiation ofa possible 
loan guarantee with the Applicant, the DOE would likely become a cooperating agency in 
developing the final Environmental Impact Statement (EIS). 

Based on our review of the DEIS we are commenting to two categories of concern: (1) impacts 
to the federally threatened Mojave desert tortoise (Gopherus agassizii), particularly on the 
western boundary ofthe project; and (2) potential project impacts on golden eagle (Aquila 
chrysaetos) and migratory birds, and the need for additional surveys to meet stated goals. The 
draft EIS presents and evaluates six alternatives for the project, and we will be addressing the 
first three alternatives. Alternative 1, the proposed action and BLM-preferred alternative, would 
consist ofUnits 1 and 2 for a combined capacity ofat least 500 MW and up to 750 MW. The 
proposed action gen-tie line would run on the eastern border of the project along the border of 
Blythe Solar Power Project (BSPP) and continue south to interconnect with the Colorado River 
Substation. Alternative 2, Reduced Acreage Alternative, would consist ofonly Unit 1, for a 
capacity of250 MW. It would permanently disturb 1,693 acres ofBLM-administered land and 
477 acres of privately owned land under Riverside County jurisdiction. Alternative 3 includes 
two options for alternate gen-tie line routes a central or western route. The central route would 
be a total of 12.5 miles long, 5.5 miles ofwhich would differ from the Proposed Action gen-tie 
line. It would be collocated with the approved gen-tie line for the adjacent BSPP. The western 
route would be 15.5 miles long, 8.5 miles ofwhich would differ from the proposed action gen-tie 
line. It would be located farther west than either the proposed route or the central route, and 
would travel along the western side of the adjacent BSPP. 

Desert Tortoise 

Areas ofhigher concentration ofactive desert tortoise sign were strongly associated with the 
upper alluvial fans and incised drainages on the western portion within Unit 2 of the Project. 
Therefore, the Reduced Acreage Alternative (Alternative 2) is preferred by the Service because it 
minimizes potential impacts to desert tortoise by excluding higher quality habitat ofUnit 2. The 
Service is concerned about the design of the western boundary (Unit 2) in the agency preferred 
alternative. The western side of the project consists of deeply incised desert dry washes 
interspersed with desert pavement. As proposed, the western boundary would wrap fencing and 
maintenance roads tightly around desert pavement and then cross drainages, creating extreme 
inter-digitation that maximizes edge to area ratios of the project. 
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Although this design excludes some of the larger riparian drainages, the fingers of fencing that 
exclude larger incised washes extend relatively great distances into the western edge of the 
proj ect. These development fingers create a potential entrapment hazard to wildlife. The 
extreme inter-digitation would unnecessarily create a wildlife management problem that 
threatens local wildlife populations with an unnecessarily high mortality and predation risk. 
Given the extreme/steep topography and unstable slopes, any fence design could not be relied 
upon to keep wildlife out of the development area, especially after heavy rainfall events. 
Various wildlife species could become disoriented both inside and outside the fence, and would 
suffer increased predation/mortality risk. Therefore, the Project design is neither reasonable nor 
prudent from a wildlife management perspective, and we recommend reconfiguration to develop 
a more compatible project in this wildland setting. 

In an agency/applicant meeting on August 14,2012, the Service discussed pursuing an 
alternative fence alignment for the preferred alternative that would reduce potential edge effects 
of the project by truncating the fingers ofsolar panels extending to the west into wildlands and 
higher quality desert tortoise habitat. If the preferred alternative is selected, we recommend 
designing a two unit project with a combined capacity up to 500 MW, reducing the acreage on 
the western boundary, and using a central collocated gen-tie line with adjacent BSPP. The area 
between McCoy Mountains, the Project site, and along the BSPP site forms a continuous band of 
occupied habitat along the upper alluvial fans that links tortoise populations north and south. 
This area is modeled higher quality habitat according to the U.S. Geological Survey desert 
tortoise habitat model (Nussear et al. 2009) and desert tortoise protocol survey results validate 
higher densities in this area. The protection ofhabitat linkages for resident populations is 
necessary to maintain a viable population of the species in this area. Therefore, we recommend 
protecting the translocation areas, the upper bajadas (mapped as "dissected fans" in the BLM 
northern and eastern Colorado Desert Coordinated Management Plan landforms map) and 
prohibiting additional renewable energy development of within the unused portion of the 7,700 
acres ROW from all future development. 

Golden Eagle 

To fully analyze the potential risks to golden eagles, the draft EIS should present up-to-date 
biological information about eagles that breed, feed, shelter, and/or migrate in the vicinity that 
will potentially be affected by the proposed activity. However, surveys conducted to date 
consisted ofprimarily nesting season helicopter work and spring/summer avian point count plots 
that do not adequately address year-round eagle presence within or adjacent to the project 
footprint. We recommended that surveys follow the Service's Interim Golden Eagle Inventory 
and Monitoring Protocols (Pagel et al. 2010), but the dates of the aerial surveys were generally 
outside ofwhat the Service recommends as time periods suitable for initial reconnaissance and 
surveys of Mojave/Sonoran Desert habitat per the nesting chronologies ofbirds in that area. The 
document does not adequately evaluate potential threats to golden eagle via direct or indirect loss 
of foraging habitat or increased disturbance at or near known territories. At this time, the Service 
has not adopted specific guidance for the potential loss of golden eagle foraging habitat near an 
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active nest. The conclusions drawn about the direct and indirect impacts of foraging habitat are 
based on incidental observations ofprey during other focal species surveys and limited eagle 
survey data. 

Cumulative analyses should use the appropriate geographic and temporal boundaries and we do 
not consider a 10-mile radius of the project footprint to be appropriate scale. This is an adequate 
scale to inventory golden eagles that occur near a project but it is not suitable to determine 
cumulative impacts. We recommend evaluating cumulative impacts at the local area population 
level, which is based on dispersal distances from a nest or 140 miles (Pagel et al. 2010). 

In summary, we understand that the BSPP and McCoy projects are separate with different 
permitting processes and schedules. However, since both projects share the same ownership and 
boundary, the public has a unique opportunity for increased flexibility to work with the applicant 
to minimize adverse impacts. Therefore, if the preferred alternative is selected, we request the 
applicant and BLM to cooperatively work with the Service, California Department ofFish and 
Game, and interested public in a minor reconfiguration of the western end of the McCoy project 
to reduce edge effects to wildlife. With over 11,700 acres ofapproved/proposed development 
between these two projects, or even the 4,900 acres for the MSEP alone, this reconfiguration 
represents only minor change in acreage. Eliminating the western-most fingers ofdevelopment 
would eliminate approximately 600 acres ofMSEP, which represent 12 percent of the overall 
project footprint, and 5 percent of the two projects combined. Therefore, we consider a project 
modification of this scale to be both technically and economically feasible and more 
conveniently accommodated because power purchase agreement has not been approved for 
Unit 2 of the Project. 

We look forward to working with BLM to refine the design of the western end of the MSEP so 
that the public, State, and Federal interests do not overlook an important opportunity to plan a 
project consistent with fundamental reserve design planning principles. If you have any 
questions regarding these comments, please contact Tera Baird of this office at 760-322-2070, 
extension 205. 

cc: 

Magdlena Rodriguez, CDFG, Ontario, California 


Literature Cited: 

Nussear, K.E., Esque, T.C., Inman, R.D., Gass, Leila, Thomas, K.A., Wallace, C.S.A., Blainey, 
J.B., Miller, D.M., and Webb, R.H. 2009. Modeling habitat of the desert tortoise 
(Gopherus agassizii) in the Mojave and parts of the Sonoran Deserts of California, 
Nevada, Utah, and Arizona: U.S. Geological Survey Open-File Report 2009-1102. 

Pagel, J.E., D.M. Whittington, and G.T. Allen. 2010. Interim golden eagle inventory and 
monitoring protocols; and other recommendations. Division ofMigratory Bird 
Management, U.S. Fish and Wildlife Service. 



STATE OF CALIFORNIA - THE NATURAL RESOURCES AGENCY EDMUND G. BROWN, JR ... Governor 

COLORADO RIVER BOARD OF CALIFORNIA 
770 FAIRMONT AVENUE, SUITE 100 
GLENDALE, CA 91203-1068 
(818) 500-1625 
(818) 543-4685 FAX 

DfC!mY~l{'l
~\ AUG 2 7 2012 IJI 

ADMINISTRATION 
p RIVERSIDE COUNTY 

LANNING DEPARTMENT

August 23, 2012 

State Clearinghouse 
1400 Tenth Street 
P.O. Box 3044 

Sacramento, CA 95812-3044 


Regarding SCH# 2012 054 002: Notice of Completion & Environmental Document Transmittal 
Form for the Draft Plan Amendment and Environmental Impact Statement for the McCoy Solar 
Energy Project (May 2012, Bureau of Land Management) in Riverside County, Califomia; and 
SCH# 2011 101 007: Riverside County Planning Depaliment Conditional Use Permit No. 
36711Public Use Permit No. 9111McCoy Solar Energy Project 

To Whom It May Concern: 

The Colorado River Board of California (Board) has received and reviewed a copy of Notice of 
Completion & EnvirOlmlental Docmnent Trallsmittal FOIDl for the Draft Plan Amendment and 
Environmental Impact Statement (EIS) (May 2012, Bureau ofLalld Management) for the McCoy 
Solar Energy Project (MSEP) in Riverside County, Califomia. 

The Board's earlier comments on the Notice ofPreparation of a draft Environmental Impact Report 
for the MSEP regarding potential Colorado River water use due to the groundwater pmnping at this 
project site have not been addressed in this Draft EIS. The earlier comments contained in the 
October 28, 2011 comment letter were addressed to Mr. Scott Morgan, Director of the State 
Clearinghouse alld may be found on Page B-200 of the Draft EIS. A copy of the Board's earlier 
comment letter is attached here for reference. As neither the Executive Summary nor Chapter I 
through 4 ofthe Draft EIS address the Board's previous COlnments on the potential for groundwater 
pmnped for the MSEP to be replaced by Colorado River water, as the static water elevation in MSEP 
welIs could be at all elevation near to, equal to, or below the Colorado River "Accounting Surface" 
elevation once the MSEP wells begin pumping water, these comments should be addressed in the 
Final EIS. 

ill this Draft EIS, the estimated groill1dwater extraction fi'om the Palo Verde Mesa Groill1dwater 
Basin (PVMGB) is stated to be about 2,100 acre-feet, including a total of750 acre-feet during the 
46-month construction period and a total of 1,350 acre-feet during the operational 30-year period. 
Based on infoIDlation contained in the U.S. Geological Survey Scientific illvestigation Report 2008
5113, groundwater at the location of the proposed MSEP welIs at a static water elevation near to, 
equal to, or below the "Accounting Surface", ifpmnped, is presumed to be replaced by water from 
the Colorado River. Any amount of groundwater withdrawn from the wells that will be replaced by 
Colorado River water, in total or in part, is considered a consumptive use ofColorado River water. 

According to the Consolidated Decree of the U.S. Supreme Court in the case of Arizona v. 
California, el al. entered March 27, 2006, (547 U.S. 150,2006), the consumptive use ofwater means 
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State Clearinghouse 
August 23,2012 
Page 2 

"diversion from the stream less such return flow thereto as is available for consumptive use in the 
United States or in satisfaction ofthe Mexican treaty obligation" and consumptive use "includes all 
consumptive uses of water of the mainstream, including water drawn from the mainstream by 
underground pumping". Additionally, pursuant to the 1925 Boulder Canyon Project Act (BCPA) 
and the Consolidated Decree, no water shall be delivered from storage or used by any water user 
without a valid contract between the Secretary of the Interior and the water user for such use, i.e., 
through a BCP A Section 5 contract. 

Prior to the issuance of the Decree in Arizona v. California, et aI., BCPA Section 5 contracts had 
been entered into between users ofColorado River mainstream water in California and the Secretary 
ofthe Interior for the use ofwater in amounts that exceed California's apportionment under anorn1al 
condition as set forth in the Consolidated Decree. Thus, no additional Colorado River water is 
available for use by any new water users near the Colorado River under shOJiage, nOlTI1al, or 
Intentionally Created Surplus conditions, except through an agreement with an existing BCPA 
Section 5 contract holder, through an exchange ofnon-Colorado River water in order to off-set any 
potential use of Colorado River water. 

As a result of discussions associated with the use ofwater by other solar energy projects, including 
the Blythe Solar Power Project, Palen Solar Power Project, Desert Harvest Solar Project, and the 
Genesis Solar Energy Project, the Board has consistently suggested that a mechanism exists for 
obtaining a legally authorized and reliable water supply for these proposed projects should they be 
detelTI1ined to be using groundwater which would be replaced by Colorado River water. Currently, 
that option involves obtaining water through an existing BCPA Section 5 contract holder, i.e. The 
Metropolitan Water District of Southern California. Although other options may be available, it is 
the Board's current assessment that these other options may not be implementable in a timely mat1l1er 
and/or address the requirement that Colorado River water consun1ptively used can only be satisfied 
via a valid BCPA Section 5 contractual entitlement. 

If you have any questions or require fmiher infonnation, please feel free to contact me, or Dr. Jay 
Chen of my staff, at (SIS) 500-1625. 

Sincerely, 

Attachments 
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cc: Mr. Terrance 1. Fulp, Ph.D., Acting Regional Director, Lower Colorado Regional Office, 
U.S. Bureau of Reclamation 


Mr. Steven C. Hvinden, Director, Boulder Canyon Operations Office, 

U.S. Bureau of Reclamation 

Mr. John Kalish, Field Office Manager, Palm Springs-South Coast Field Office, BLM 
Mr. Jeffrey Childers, Project Manager, California Desert District Office, BLM 
Ms. Eileen Allen, Manager, California Energy Commission 
Mr. Jay Olivas, Project Planner, Riverside County Planning Department 
Mr. William J. Hasencamp, Manager of Colorado River Resources, 

The Metropolitan Water District of Southern California 
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Defenders of Wildlife 

Natural Resources Defense Council 


Sierra Club 

The Wilderness Society 


Audubon California 


August 23, 2012 

Jeff Childers, Project Manager 
California Desert District 
Bureau of Land Management 
22835 Calle San Juan De Los Lagos 
Moreno Valley, CA 92553 
(Via email: jchilders@blm.gov) 

Re: Comments on Draft Plan Amendment (PA) to the California Desert Conservation Area Plan, 
1980, as amended (CDCA Plan), and Draft Environmental Impact Statement (DEIS) for the McCoy 
Solar Energy Project (MSEP) 

Dear Mr. Childers: 

Thank you for the opportunity to provide comments on the Draft PA and DEIS for the proposed 
MSEP. These comments are submitted on behalf of Defenders of Wildlife (“Defenders”), the 
Natural Resources Defense Council (“NRDC”), the Sierra Club, The Wilderness Society (TWS) and 
Audubon California (“Audubon”), all non-profit public interest conservation organizations with 
offices in California as well as elsewhere in this country. These five organizations have been 
intensively involved in the permitting and decision-making processes for development of renewable 
energy on public lands particularly here in California over the past three years. 

Defenders has more than 1 million members nationwide with more than 170,000 members and 
supporters in California. Defenders is dedicated to protecting all wild animals and plants in their 
natural communities. To this end, we employ science, public education and participation, media, 
legislative advocacy, litigation, and proactive on-the-ground solutions in order to impede the 
accelerating rate of extinction of species, associated loss of biological diversity, and habitat alteration 
and destruction. 

NRDC has over 1.2 million members and online activists nationwide, more than 250,000 of whom 
live in California. NRDC uses law, science and the support of its members and activists to protect 
the planet's wildlife and wild places and to ensure a safe and healthy environment for all living 
things. NRDC has worked to protect wildlands and natural values on public lands and to promote 
pursuit of all cost effective energy efficiency measures and sustainable energy development for many 
years. 
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The Sierra Club is a national nonprofit organization of approximately 1.3 million members and 
supporters (approximately 250,000 of whom live in California) dedicated to exploring, enjoying, and 
protecting the wild places of the earth; to practicing and promoting the responsible use of the earth’s 
ecosystems and resources; to educating and enlisting humanity to protect and restore the quality of 
the natural and human environment; and to using all lawful means to carry out these objectives. The 
Sierra Club’s concerns encompass protecting our public lands, wildlife, air and water while at the 
same time rapidly increasing our use of renewable energy to reduce global warming. 

The mission of The Wilderness Society is to protect wilderness and inspire Americans to care for 
our wild places. We have worked for more than 70 years to maintain the integrity of America's 
wilderness and public lands and ensure that land management practices are ecologically sustainable 
and based on sound science. With more than half a million members and supporters nation-wide, 
TWS represents a diverse range of citizens. 

Audubon California is the state office of National Audubon Society with 150,000 members and 
supporters in California. Audubon’s mission is to conserve and restore natural ecosystems, focusing 
on birds, other wildlife, and their habitats for the benefit of humanity and the earth's biological 
diversity. For more than a century, Audubon has built a legacy of conservation success by mobilizing 
the strength of its network of members, Chapters, Audubon Centers, state offices and dedicated 
professional staff to connect people with nature and the power to protect it. 

As we transition toward a clean energy future, it is imperative for our future and the future of our 
wild places and wildlife that we strike a balance between addressing the near term impacts of large 
scale solar energy development with the long-term impacts of climate change on our biological 
diversity, fish and wildlife habitat and natural landscapes. To ensure that the proper balance is 
achieved, we need smart planning for renewable power that avoids and minimizes adverse impacts 
on wildlife and wild lands. These projects should be placed in the least harmful locations near 
existing transmission lines and on already disturbed lands. 

We strongly support the emission reduction goals found in the Global Warming Solutions Act of 
2006, AB 32, including the development of renewable energy in California. However, we urge that in 
seeking to meet our renewable energy portfolio standard in California, project proponents and land 
managers ensure that projects are designed from their inception in the most sustainable manner 
possible. This is essential to ensure that project approval moves forward expeditiously and in a 
manner that does not sacrifice our fragile desert landscape and wildlife in the rush to meet our 
renewable energy goals. 

Summary of comments: 

Our comments, detailed below, address recommendations for avoiding and minimizing impacts to 
natural communities, biological resources and lands with wilderness characteristics; expanding the 
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range of alternatives to include a combined federal-private land project involving the Reduced 
Acreage alternative plus the Palo Verde Mesa Solar Project (“PVMSP”) private lands available for 
solar energy development; and analyzing opportunities for coordinated environmental review and 
development of both the McCoy and Blythe solar projects that would provide for a reasonable level 
of solar energy development while protecting federal lands with significant natural resources and 
values. 

Brief description of the proposed project: 

The DEIS analyzes the proposed MSEP, a 750 MW solar electricity generation facility utilizing PV 
technology located approximately 13 miles northwest of Blythe, CA. It includes arrays of PV panels, 
access roads, a 16-mile long generation tie-line, communication lines and switch-yard adjacent to the 
Colorado River Substation. The proposed project would be located on 7,700 acres of public land, 
and 470 acres of private land under the land use authority of Riverside County. 

The facilities to be located on private land would include some of the solar panel arrays, inverters, 
and portions of the access road, generation tie-line, electric power distribution line, and a 
telecommunications line. The proposed 16-mile generation-tie line (gen-tie), with a right-of-way 
width of 100 feet, will require about 200 acres of public and private lands. The proposed 20-acre 
switch yard will be located adjacent to and connect into Southern California Edison’s Colorado 
River Substation located southwest of Blythe and south of Interstate 10. 

Our specific comments are as follows: 

1. Introduction. Our organizations recognize the need to develop our nation's renewable energy 
resources and to do so rapidly in order to respond effectively to the challenge of climate change. 
Unique natural resources here in California are already being affected by climate change, including, 
for example, American pikas in the Sierra Nevada and Joshua trees in the Mojave Desert. We also 
recognize that renewable energy development can help create jobs in communities which have been 
impacted by the current economic situation. For these and other related reasons, our organizations 
are working with regulators and project proponents to move properly sited renewable energy 
projects forward. That said, renewable energy development is not appropriate everywhere on the 
public lands and must be balanced against the equally urgent need to protect unique and sensitive 
resources of the CDCA. California is fortunate in having ample renewable resources, and especially 
solar energy, in many areas of the State, which provide opportunities for development of renewable 
energy generation and transmission in an environmentally and economically sound manner. 

We strongly support renewable energy production and utilization, but we do not consider the 
construction of large-scale projects, and especially the very large solar energy projects proposed on 
relatively undisturbed public lands in the CDCA, to be the only way, or even the best way, to 
achieve our renewable energy goals. We strongly advocate that, ideally, such large scale solar projects 
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should be located on degraded or disturbed land such as abandoned agricultural fields, industrial 
sites, and near existing infrastructure rather than on public lands containing intact natural biological 
communities, particularly those that include threatened, endangered or other at-risk species. 

As we and our colleagues at other organizations have repeatedly stated, the best way to develop the 
renewable resources of the CDCA is through comprehensive, pro-active planning involving federal, 
state and local governments to identify the most appropriate areas for such development -- i.e., 
development zones -- and to guide development to those zones. See, e.g., letter dated June 29, 2009 
to Interior Secretary Salazar and California's Governor Schwarzenegger and signed by eleven 
organizations, including our own, attached to this letter. 

Although the proposed MSEP is located within the Proposed Riverside East Solar Energy Zone 
(SEZ), a large majority of the project is located on undisturbed and sensitive public lands containing 
Microphyll woodland, comprised of small-leaved trees including Blue palo verde (Cercidium floridum), 
Ironwood (Olneya tesota), and Smoke tree (Psorothamnus spinosus) that are confined to washes and small 
drainages where soil moisture is relatively high. In comments submitted by our organizations on the 
Solar PEIS, we recommended that the BLM exclude these woodlands from solar energy 
development. Another significant feature within the MSEP is the Dissected Fans landform, 
identified and mapped by BLM in the Northern and Eastern Colorado Desert Coordinated 
Management Plan (NECO Plan). This landform is comprised of alluvial fans that are dissected by 
numerous drainages or washes that have formed incised channels in response to precipitation 
runoff. This landform has special significance with regard to Desert tortoise conservation in the 
region, which is addressed in greater detail in this letter. Furthermore, portions of the proposed 
MSEP are on public lands having wilderness characteristics, which are also addressed in greater 
detail. Of note, there is significant overlap between these important resources and the proposed 
MSEP. 

Our comments on the proposed project are intended to offer ways in which the project can be made 
more environmentally sensitive, and we hope that the project proponent as well as the BLM will 
give them serious consideration. 

2. Cooperating agencies. The DEIS is intended to satisfy the requirements of the California 
Environmental Quality Act (CEQA) as well as those of NEPA, but it does not appear local 
jurisdictions are jointly participating in the environmental analysis at this time. The DEIS indicates 
that in March 2012, the County of Riverside returned the application for use of 470 acres of private 
lands as part of the proposed MSEP, and that BLM anticipates that application will be re-filed at a 
later date. Thus, the NEPA and CEQA processes will not occur simultaneously, which BLM 
describes as a “bifurcated.” 

Comment: The proposed MSEP appears dependent on both public and private lands. Please 
indicate how the CEQA and NEPA analyses and the associated mitigation requirements would be 
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coordinated. We would like to know if any special requirements stemming from CEQA, other than 
fully mitigating impacts to state listed species and state jurisdictional resources (e.g., ephemeral 
streams) will be applied to the entire project or simply limited to those occurring on private lands. 

3.  Sensitive and Significant Lands and Resources 

Lands with Wilderness Characteristics. In April 2011, the wilderness characteristics inventory of 
WIU #325 was updated and was used to determine whether public lands within the proposed 
Riverside East Solar Energy Zone (SEZ) have wilderness characteristics. The area in the vicinity of 
the proposed MSEP, identified as the East McCoy sub-unit (#325-1) is approximately 30,200 acres 
in size, of which about 27,640 acres are on public lands. This inventory sub-unit is generally 
bounded on the south by I-10, on the west by the foot of the McCoy Mountains, on the north by St. 
John’s Mine Road/Arlington Mine Road, on the east by Gas Line Road to I-10. 

In October 2011, based on this inventory, 11,925 acres of WIU #325-1 on the eastern side of the 
SEZ (in the area of McCoy Wash) was found to have wilderness characteristics. These lands include 
1,256 acres of Unit 2 of the proposed MSEP. 

Comment: The proposed McCoy solar project would impact 1,256 acres of BLM-identified “Lands 
with Wilderness Characteristics,” or LWC. These LWC were identified by the BLM during the solar 
programmatic EIS (SPEIS) planning process, per BLM’s authority to do so under section 201 of 
FLPMA. See Supplemental PEIS at pp. C-58 – C-60. Under section 201 of FLPMA, the BLM has 
the authority to identify LWC, and an obligation to consider impacts to these lands in planning 
documents such as the PEIS. See BLM Manual 6310, BLM Manual 6320. 

The LWC identified in the SPEIS are adjacent to the Palen-McCoy wilderness. This wilderness area 
is important for Nelson’s bighorn sheep and Golden eagles. The lands encompassed by the LWC 
also contain Microphyll woodland, a special habitat important to a variety of species including Kit 
fox, migrating songbirds, Desert mule deer and Desert tortoises. 

Our organizations are deeply concerned about the precedent of agency-identified LWC being 
included in ROW applications and impacted by utility-scale solar energy development. BLM should 
remove these lands from the ROW application area. If that is not possible, then BLM should 
identify these lands as a permanent exclusion area within the ROW application area. 

We do not believe that the loss of rare LWC can be appropriately mitigated on site given the nature 
of the proposed MSEP in altering the landscape. However, if construction is approved on LWC, we 
then recommend the BLM require specific measures that, while they will not mitigate for the loss of 
LWC on the site, will at least help to offset irreversible impacts to agency-identified LWC and help 
to compensate for the loss of these important lands. 

In order of preference, we request that the BLM: 
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1. Avoid impacts by removing LWC lands from consideration for the MSEP. 

2. Offset or compensate for LWC lands impacts through the purchase of a comparable amount 
of land within designated wilderness (i.e., inholdings) in proximity to the project or within 
designated wilderness areas within the Eastern Riverside County Region. 

3. Funding of wilderness restoration (e.g., road closures, etc.) in designated wilderness adjacent 
to the Riverside East SEZ or within the Eastern Riverside County region. 

Plant Communities. The western half of project area contains most, if not all, of the Microphyll 
woodland (Dry Desert Wash Woodlands) and Creosote bush-Big galleta communities, both 
considered sensitive by the California Department of Fish and Game because of their importance in 
sustaining the diversity and movement of biological resources in the region. Both these 
communities are associated with drainages, which naturally meander over alluvial fans over long 
periods of time through fluvial processes. 

Comment: Microphyll woodland and Creosote bush-Big galleta communities, rather than simply 
the individual drainages supporting these plant assemblages, should be accounted for in assessing 
impacts of the project and in developing impact avoidance, minimization and compensatory 
mitigation. Wildlife inhabiting the area, including the Desert tortoise, move from drainage to 
drainage across the overall community that includes the desert pavement areas. Impact avoidance of 
these communities should be a priority. Furthermore, animal species richness in the Microphyll 
woodland community is much higher than in other community types in the desert, and is slow to 
recover from disturbance. (see NECO Plan, page 3-29). The general area northwest of Blythe, CA 
that includes the McCoy Wash drainage system has been identified by BLM as high in animal species 
richness, and this same area supports a large expanse of Microphyll woodland (see NECO Plan, 
Map H-3). The proposed MSEP appears to overlap with this area and should be addressed in the 
FEIS and excluded from development. 

Dissected Fans.  Dissected Fans is a landform described and mapped by BLM in the NECO 
planning area (see NECO Plan, Map 3-4).  Dissected Fans in the NECO planning are important in 
sustaining and conserving Desert tortoises, as they are not only occupied by this species, but provide 
regional habitat linkages enabling gene flow among designated conservation areas and critical 
habitat, units which is critical to recovery of the species. In various biological opinions for solar 
projects in this region, the U.S. Fish and Wildlife Service has included the following conservation 
recommendation, thus strengthening the importance of preventing further loss of Dissected Fans 
habitat: 

“We recommend that the BLM amend the CDCA Plan to prohibit additional 
renewable energy development (i.e., utility-scale solar and wind energy facilities) 
within the upper bajadas (mapped as “dissected fans” on the Landforms Map 3-4 in 
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BLM 2002) adjacent to the mountains of northeastern Riverside County. This 
recommendation is intended to protect the higher quality desert tortoise habitats in 
the recovery unit.”1 

Desert tortoise. The MSEP is located within the Colorado Desert Recovery Unit for the Desert 
tortoise.2 The eastern boundary of the preferred alternative footprint overlaps with habitat for desert 
tortoise that has been modeled as having a habitat suitability index of up to 0.7, according to the 
widely referenced USGS Desert tortoise habitat suitability model3. 

Comment: While the rest of the project area was modeled as having a habitat suitability index of 
0.6 and under, it is important to recognize that Desert tortoise habitat is characterized differently in 
the Sonoran/Colorado desert than in the Mojave Desert. In the Sonoran desert, drainages that 
support vegetation provide important cover, food and other resources that are critical to Desert 
tortoise survival. The vegetated washes that meander through the desert pavement and alluvium on 
the MSEP site are important habitat for the local Desert tortoise population in this region, especially 
because the surrounding desert pavement does not provide the same cover and resources. 

Comment: While the density of Desert tortoise in the project area is relatively low, it is important 
to note that the individuals that persist on the periphery of the Desert tortoise range have a specific 
set of adaptations that allow them to survive in less ideal environments. In the face of environmental 
fluctuations, including but not limited to climate change, flood events, extreme temperatures, etc, 
individuals on the edge of the Desert tortoise range can play a significant geographic and genetic 
role in the population as a whole. In a study of 245 imperiled species worldwide, Channell and 
Lomolino (2000)4 found that 68% of surveyed species retained a greater than expected portion of 
their distribution in habitat peripheral to the historical range; thus, areas supporting peripheral 
populations can function as refugia against environmental catastrophes. The population of Desert 
tortoise on the edge of the Mojave sub-species’ range in the vicinity of the McCoy project may 
prove to be just as important to the long-term survival of the species as larger core populations. 

Comment: For the reasons given above and the confirmation from the DEIS that “nearly all 
[tortoise] use [is] concentrated in the western portion of the site” (DEIS p. 3.4-8), we consider the 
western half of the MSEP site to be inappropriate for solar energy development, and these lands 
should be excluded from not only this project but from future development that would result in a 
loss of habitat. 

1 Fish and Wildlife Service. 2010. Section 7 Biological Opinion on the Blythe Solar Power Project, California. Carlsbad Fish and 
Wildlife Office, Carlsbad, CA. 43 pp. 

2 Fish and Wildlife Service. 2011. Revised Recovery Plan for the Mojave Population of the Desert Tortoise.
 
Sacramento, CA.
 
3 Nussear, K.E., Esque, T.C., Inman, R.D., Gass, Leila, Thomas, K.A., Wallace, C.S.A., Blainey, J.B., Miller, D.M., and 

Webb, R.H., 2009, Modeling habitat of the desert tortoise (Gopherus agassizii) in the Mojave and parts of the Sonoran 

Deserts of California, Nevada, Utah, and Arizona: U.S. Geological Survey Open-File Report 2009-1102, 18 p. 

4 Channell, R. and M.V. Lomolino. 2000. Dynamic biogeography and conservation of endangered species. Nature 

403:84-86. 
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4. Alternatives. NEPA requires that BLM consider a range of alternatives, which is “the heart of 
the environmental impact statement.” 40 C.F.R. § 1502.14. NEPA requires BLM to “rigorously 
explore and objectively evaluate” a range of alternatives to proposed federal actions. See id. §§ 
1502.14(a) and 1508.25(c). “An agency must look at every reasonable alternative, with the range 
dictated by the nature and scope of the proposed action.”5An agency violates NEPA by failing to 
“rigorously explore and objectively evaluate all reasonable alternatives” to the proposed action.6 

This evaluation extends to considering more environmentally protective alternatives and mitigation 
measures.7 NEPA requires that an actual “range” of alternatives is considered, so that they will 
“preclude agencies from defining the objectives of their actions in terms so unreasonably narrow 
that they can be accomplished by only one alternative (i.e. the applicant’s proposed project).”8 This 
requirement prevents the EIS from becoming “a foreordained formality.”9 

Comment: As we indicated in our scoping comments on the proposed MSEP, NEPA’s 
implementing regulations explain that agencies should consider connected, cumulative, and similar 
actions in the same environmental impact statement. "Connected actions" must "be considered 
together in a single EIS.”7 Likewise, cumulative actions "which when viewed with other proposed 
actions have cumulatively significant impacts should be discussed in the same impact statement." 40 
C.F.R. § 1508.25(a)(2). Similar, reasonably foreseeable actions also should be considered together in 
the same environmental review document when the actions "have similarities that provide a basis for 
evaluating their environmental consequences together, such as common timing or geography," and 
the "best way to assess adequately [their] combined impacts or reasonable alternatives" is to 
consider them together. 40 C.F.R. § 1508.25(a)(3). Thus, we believe it is imperative that BLM 
consider the effects of both the MSEP and the Blythe connected actions in a single NEPA analysis, 
including a range of alternatives that applies to the entire development area in a consistent and 
coordinated manner. 

Comment: We believe that the Reduced Acreage Alternative (Alternative 2) should be given 
further consideration for the reasons articulated below: 

•	 The Reduced Acreage Alternative would protect public lands and sensitive resources 
occurring in the proposed Unit 2 of the project. Under this alternative, 2,700 acres located 
on the western half of the application area would not be approved for development. This 
area contains a large majority of the sensitive resources described previously – Lands with 

5 Northwest Envtl. Defense Center v. Bonneville Power Admin., 117 F.3d 1520, 1538 (9th Cir. 1997). 

6 City of Tenakee Springs v. Clough, 915 F.2d 1308, 1310 (9th Cir. 1990) (quoting 40 C.F.R. § 1502.14). 

7 See, e.g., Kootenai Tribe of Idaho v. Veneman, 313 F.3d 1094,1122-1123 (9th Cir. 2002) (and cases cited 

therein). 

8 Colorado Environmental Coalition v. Dombeck, 185 F.3d 1162, 1174 (10th Cir. 1999), citing Simmons v. 

United States Army Corps of Engineers, 120 F.3d 664, 669 (7th Cir. 1997). 

9 City of New York v. Department of Transp., 715 F.2d 732, 743 (2nd Cir. 1983). See also, Davis v. 

Mineta, 302 F.3d 1104 (10th Cir. 2002). 
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Wilderness Characteristics, Desert tortoise, Microphyll woodland and vegetated drainages, 
Creosote bush-Big galleta swales, and dissected fans. Specifically, the Reduced Acreage 
Alternative would allow the BLM to avoid relocation of any tortoises and concentration of 
tortoises in the proposed relocation area. 

•	 The Reduced Acreage Alternative conforms to the management guidelines for Limited Use 
Class public lands in the CDCA. Limited Use Class is a BLM designation described in the 
CDCA Plan, as follows: 

“Multiple-Use Class L (Limited Use) protects sensitive, natural, scenic, 
ecological, and cultural resource values. Public lands designated as Class L are 
managed to provide for generally lower-intensity, carefully controlled 
multiple use of resources, while ensuring that sensitive values are not 
significantly diminished.”10 

In recognition of the sensitive resources occurring in the region where the proposed MSEP 
is located, BLM designated public lands as Limited Use Class specifically to protect sensitive 
resources that occur on and surrounding the proposed MSEP. We consider the BLM’s 
Preferred Alternative to be inconsistent with the provisions of the CDCA Plan because of 
the size, intensity and duration of the proposed MSEP and its significant adverse impacts on 
sensitive public lands and resources. 

•	 The Reduced Acreage Alternative would provide for a successful, reasonably-sized project 
that entails the use of approximately 2,200 acres of public land and 470 acres of adjacent 
private land, which the applicant has acquired and proposes to utilize in support of the 
MSEP. This portion of the proposed MSEP is referred to as Unit 1 and would generate 
approximately 250 MW using PV technology. It is noteworthy that NextEra has a power 
purchase agreement with the Southern California Edison Company for 250 MW, which 
corresponds to the planned power output of Unit 1 of the proposed MSEP. It makes little 
sense to entertain a project greater than 250 MW at this time (i.e., the Reduced Acreage 
Alternative) considering the significant public land resources that would be lost due to the 
MSEP as proposed by the applicant, and the number of renewable energy projects available 
to the utilities at a lesser environmental (and likely economic) cost. At this time it is uncertain 
whether any investor-owned utility (“IOU”) has the interest or capacity to procure 
renewable energy resources on this scale, given that the IOUs have more than met 
California’s 2020 renewable portfolio standard goals and many of the larger public land 
projects have had high failure rates. 

Comment: The DEIS for the MSEP fails to consider an obvious “Disturbed Lands Alternative” 
using neighboring disturbed lands to the east of the proposed project location. Instead of siting the 
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solar plant mostly on public land with only a small portion on private lands, as the MSEP is 
currently proposed, BLM could consider shifting portions of the project eastward so that a larger 
percentage of the project would be on disturbed, private lands and a smaller percentage would be on 
native, public lands. This would allow BLM to preserve for resource protection significant natural 
vegetation communities, undisturbed habitat and areas of great diversity and density of biological 
resources. 

The most reasonable location for this alternative would involve eliminating from the project the 
public lands on its western portion that are proposed for MSEP Solar Unit 2, and replacing them 
with the disturbed private lands to the southeast that comprise the southern piece of the project 
labeled “X” and “CUP03677” in Figure 4.1-1 and Table 4.1-4 of the DEIS. The southern portion of 
these “CUP03677” lands is adjacent to the Blythe Solar Power Project site, which is contiguous to 
MSEP and is controlled by the MSEP applicant, NextEra. 

Since at least the fall of 2011, the company that controls the “CUP03677” lands, Renewable 
Resources Group (RRG), has openly discussed its solar development plans for those lands with 
several non-profit public interest conservation organizations (and presumably with others). 
According to RRG, the southern portion of the “CUP03677” lands are previously disturbed by 
agricultural use, are the site of a conditional use permit application submitted to Riverside County 
for solar photovoltaic development of up to 486 megawatts, and are available to other solar 
developers and have been since fall of 2011. 

This alternative would clearly constitute a feasible and reasonable Disturbed Lands Alternative. This 
Disturbed Lands Alternative would achieve the environmental benefits of the Reduced Acreage 
Alternative (see above) in the DEIS, which proposes use of only the eastern half of the MSEP 
project site, and would use previously disturbed lands to preserve the project’s ability to produce up 
to 750 MW of renewable power. 

BLM’s duty to consider such a Disturbed Lands Alternative arises under both the California Desert 
Conservation Plan and under NEPA. The Desert Plan requires, for lands such as the Project site 
that carry the Multiple-Use Class L designation, that “all State and federal listed species and their 
critical habitat will be fully protected.” (MUC L Guidelines ## 10 and 17, DEIS pages 3.10-5 and 3.10
6; emphasis added) Due to uncertainties regarding desert tortoise counts and mitigation 
effectiveness, avoiding impacts to valuable desert tortoise habitat achieves the Desert Plan's goals far 
more effectively than continuing to allow such development when other sites on disturbed land are 
readily available. 

NEPA also requires analysis of feasible alternatives to the proposed action. As explained below, the 
Disturbed Lands Alternative is feasible, it would enable production of up to 750 MW of renewable 
energy, and it would avoid the most environmentally damaging impacts of the project. It is BLM's 
responsibility to study such an alternative in a Supplemental DEIS for the McCoy project. 
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The Disturbed Lands Alternative would be beneficial for the same reasons the Reduced Acreage 
Alternative is preferred; primarily because it would allow BLM to avoid the most biologically 
sensitive areas of the MSEP site (see this letter, Section 3, Sensitive Resources), avoid the Lands with 
Wilderness Characteristics designations, and avoid the Class L (Limited Use Class) BLM lands in the 
Western portion of the project area (Unit 2). Additionally this proposed Disturbed Lands 
Alternative should be considered for the following reasons: 

•	 This alternative would implement the screening criteria in BLM Instructional Memorandum 
2011-61 which places a high priority on previously disturbed sites or areas adjacent to 
previously disturbed or developed sites. 

•	 This alternative would shift development eastward, away from Solar Unit 2 and avoid the 
most concentrated areas of cultural resources. (DEIS, Vol. 1, page 3.5-29) 

•	 This alternative would still enable a substantial portion of the solar plant to be sited on BLM 
lands, and thus achieves BLM mandates to determine appropriate sites on public lands for 
development of solar energy facilities. 

•	 Since the Preferred Alternative includes 470 acres of private lands, the BLM “anticipates that 
the Applicant will re-file its [Conditional Use Permit] application [with Riverside County] at a 
later date” and the DEIS “assumes that the portion of the Project proposed on privately 
owned land could be implemented. . . .” (DEIS, page 1-1). Thus, the Disturbed Lands 
Alternative is similar in feasibility to the Preferred Alternative and a similar conclusion is 
appropriate for the Disturbed Lands Alternative. 

5.	 Cumulative Impacts/Relationship to Blythe Solar Power Project 

The applicant for the proposed project, NextEra Energy, has recently acquired the adjacent Blythe 
Solar Power Project which was permitted by the California Energy Commission and BLM in 2010. 
NextEra intends to develop the Blythe project using photovoltaic technology rather than solar 
thermal trough technology for which the project was permitted. Thus, the Blythe project will 
require a new plan of development and environmental review by both the California Energy 
Commission and BLM. 

Comment: The acquisition of the Blythe solar project by NextEra and its plan to convert the 
project to photovoltaic technology creates significant opportunities for coordinating development 
and sharing infrastructure such as staging and laydown areas, roads and transmission facilities, 
thereby minimizing the adverse effects of each project. In addition, the photovoltaic technology that 
will now be used on both projects provides much greater project layout flexibility compared to 
solar-thermal trough technology. 

We recommend that BLM expand the range of alternatives, and consider the MSEP and Blythe 
projects in one NEPA analysis because they are interrelated and interdependent, and plan on sharing 
common facilities including the gen-tie transmission line to the Colorado River Substation, a 
common east-west boundary, staging and assembly areas, and the same PV technology. Such an 
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analytical approach will provide coordinated opportunities for avoiding and minimizing impacts for 
the entire project area, such as including an alternative that would eliminate the western half of each 
project area where the biological resource values are significantly higher and reduce the cumulative 
impacts to sensitive biological resources. 

Comment: A revised environmental review and analysis, such as a supplemental DEIS/EIS that 
addresses both projects as a single development should be prepared, and issued for public review 
and comment for 90 days. This is required by NEPA because the projects share a common purpose 
and need, affect the same biological resources, share common technology and infrastructure and are 
proposed by the same applicant, NextEra. The projects are clearly connected actions and should be 
analyzed as such. 

Conclusion: This concludes our comments on the DEIS for the MSEP. Please contact us if you 
have any questions, and thank you again for the opportunity to participate in the analysis of this 
proposed project. We would welcome an in-person meeting with BLM management and staff to 
discuss our issues and recommendations contained in this letter. 

Sincerely, 

Jeff Aardahl 
California Representative 
Defenders of Wildlife 
jaardahl@defenders.org 

Stephanie Dashiell 
Desert Associate 
Defenders of Wildlife 
sdashiell@defenders.org 
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Helen O’Shea 
Western Renewable Energy Director 
Natural Resources Defense Council 
hoshea@nrdc.org 

Sally Miller 
Senior Regional Conservation Representative 
The Wilderness Society 
Sally_miller@tws.org 

Sarah Friedman 
Senior Campaign Representative Beyond Coal Campaign 
Sierra Club 
sarah.friedman@sierraclub.org 

Garry George 
Renewable Energy Project Director 
Audubon California 
ggeorge@audubon.org 
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Audubon California 
California Native Plant Society * California Wilderness Coalition   

Center for Biological Diversity * Defenders of Wildlife   
Desert Protective Council * Mojave Desert Land Trust   

National Parks Conservation Association  
Natural Resources Defense Council * Sierra Club * The Nature Conservancy 

The Wilderness Society * The Wildlands Conservancy 

Renewable Siting Criteria for California Desert Conservation Area 

Environmental stakeholders have been asked by land management agencies, elected officials, other 
decision-makers, and renewable energy proponents to provide criteria for use in identifying potential 
renewable energy sites in the California Desert Conservation Area (CDCA). Large parts of the 
California desert ecosystem have survived despite pressures from mining, grazing, ORV, real estate 
development and military uses over the last century.  Now, utility scale renewable energy 
development presents the challenge of new land consumptive activities on a potentially 
unprecedented scale. Without careful planning, the surviving desert ecosystems may be further 
fragmented, degraded and lost. 

The criteria below primarily address the siting of solar energy projects and would need to be further 
refined to address factors that are specific to the siting of wind and geothermal facilities.  While the 
criteria listed below are not ranked, they are intended to inform planning processes and were 
designed to provide ecosystem level protection to the CDCA (including public, private and military 
lands) by giving preference to disturbed lands, steering development away from lands with high 
environmental values, and avoiding the deserts’ undeveloped cores.  They were developed with 
input from field scientists, land managers, and conservation professionals and fall into two 
categories: 1) areas to prioritize for siting and 2) high conflict areas.  The criteria are intended to 
guide solar development to areas with comparatively low potential for conflict and controversy in an 
effort to help California meet its ambitious renewable energy goals in a timely manner.  

Areas to Prioritize for Siting 
o	 Lands that have been mechanically disturbed, i.e., locations that are degraded and disturbed 

by mechanical disturbance: 
	 Lands that have been “type-converted” from native vegetation through plowing, 

bulldozing or other mechanical impact often in support of agriculture or other land 
cover change activities (mining, clearance for development, heavy off-road vehicle 
use).1 

o	 Public lands of comparatively low resource value located adjacent to degraded and impacted 
private lands on the fringes of the CDCA:2 

 Allow for the expansion of renewable energy development onto private lands. 
 Private lands development offers tax benefits to local government. 

o	 Brownfields: 

 Revitalize idle or underutilized industrialized sites. 

 Existing transmission capacity and infrastructure are typically in place. 
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o	 Locations adjacent to urbanized areas:3 

 Provide jobs for local residents often in underserved communities; 
 Minimize growth-inducing impacts; 
 Provide homes and services for the workforce that will be required at new energy 

facilities; 
 Minimize workforce commute and associated greenhouse gas emissions.  

o	 Locations that minimize the need to build new roads.   
o	 Locations that could be served by existing substations.  
o	 Areas proximate to sources of municipal wastewater for use in cleaning. 
o	 Locations proximate to load centers. 
o	 Locations adjacent to federally designated corridors with existing major transmission lines.4 

High Conflict Areas 
In an effort to flag areas that will generate significant controversy the environmental community has 
developed the following list of criteria for areas to avoid in siting renewable projects. These criteria 
are fairly broad. They are intended to minimize resource conflicts and thereby help California meet 
its ambitious renewable goals. The criteria are not intended to serve as a substitute for project 
specific review. They do not include the categories of lands within the California desert that are off 
limits to all development by statute or policy.5 

o	 Locations that support sensitive biological resources, including: federally designated and 
proposed critical habitat; significant6 populations of federal or state threatened and 
endangered species,7 significant populations of sensitive, rare and special status species,8 and 
rare or unique plant communities.9 

o	 Areas of Critical Environmental Concern, Wildlife Habitat Management Areas, proposed 
HCP and NCCP Conservation Reserves.10 

o	 Lands purchased for conservation including those conveyed to the BLM.11 

o	 Landscape-level biological linkage areas required for the continued functioning of biological 
and ecological processes.12 

o	 Proposed Wilderness Areas, proposed National Monuments, and Citizens’ Wilderness 
Inventory Areas.13 

o	 Wetlands and riparian areas, including the upland habitat and groundwater resources 

required to protect the integrity of seeps, springs, streams or wetlands.14
 

o	 National Historic Register eligible sites and other known cultural resources. 
o	 Locations directly adjacent to National or State Park units.15 

 EXPLANATIONS 

1 Some of these lands may be currently abandoned from those prior activities, allowing some natural 

vegetation to be sparsely re-established.  However, because the desert is slow to heal, these lands do not 

support the high level of ecological functioning that undisturbed natural lands do.
 
2 Based on currently available data. 

3 Urbanized areas include desert communities that welcome local industrial development but do not include 

communities that are dependent on tourism for their economic survival. 

4 The term “federally designated corridors” does not include contingent corridors. 

5 Lands where development is prohibited by statute or policy include but are not limited to: 
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National Park Service units; designated Wilderness Areas; Wilderness Study Areas; BLM National 
Conservation Areas; National Recreation Areas; National Monuments; private preserves and reserves; 
Inventoried Roadless Areas on USFS lands; National Historic and National Scenic Trails; National Wild, 
Scenic and Recreational Rivers; HCP and NCCP lands precluded from development; conservation mitigation 
banks under conservation easements approved by the state Department of Fish and Game, U.S. Fish and 
Wildlife Service or Army Corps of Engineers a; California State Wetlands; California State Parks; Department 
of Fish and Game Wildlife Areas and Ecological Reserves; National Historic Register sites.  
6 Determining “significance” requires consideration of factors that include population size and characteristics, 
linkage, and feasibility of mitigation. 
7 Some listed species have no designated critical habitat or occupy habitat outside of designated critical 
habitat.  Locations with significant occurrences of federal or state threatened and endangered species should 
be avoided even if these locations are outside of designated critical habitat or conservation areas in order to 
minimize take and provide connectivity between critical habitat units. 
8 Significant populations/occurrences of sensitive, rare and special status species including CNPS list 1B and 
list 2 plants, and federal or state agency species of concern. 
9 Rare plant communities/assemblages include those defined by the California Native Plant Society’s Rare 
Plant Communities Initiative and by federal, state and county agencies.  
10 ACECs include Desert Tortoise Desert Wildlife Management Areas (DWMAs). The CDCA Plan has 
designated specific Wildlife Habitat Management Areas (HMAs) to conserve habitat for species such as the 
Mohave ground squirrel and bighorn sheep. Some of these designated areas are subject to development caps 
which apply to renewable energy projects (as well as other activities). 
11 These lands include compensation lands purchased for mitigation by other parties and transferred to the 
BLM and compensation lands purchased directly by the BLM. 
12 Landscape-level linkages provide connectivity between species populations, wildlife movement corridors, 
ecological process corridors (e.g., sand movement corridors), and climate change adaptation corridors.  They 
also provide connections between protected ecological reserves such as National Park units and Wilderness 
Areas. The long-term viability of existing populations within such reserves may be dependent upon habitat, 
populations or processes that extend outside of their boundaries.  While it is possible to describe current 
wildlife movement corridors, the problem of forecasting the future locations of such corridors is confounded 
by the lack of certainty inherent in global climate change.  Hence the need to maintain broad, landscape-level 
connections. To maintain ecological functions and natural history values inherent in parks, wilderness and 
other biological reserves, trans-boundary ecological processes must be identified and protected.  Specific and 
cumulative impacts that may threaten vital corridors and trans-boundary processes should be avoided. 
13 Proposed Wilderness Areas: lands proposed by a member of Congress to be set aside to preserve 
wilderness values. The proposal must be: 1) introduced as legislation, or 2) announced by a member of 
Congress with publicly available maps. Proposed National Monuments: areas proposed by the President or a 
member of Congress to protect objects of historic or scientific interest. The proposal must be: 1) introduced 
as legislation or 2) announced by a member of Congress with publicly available maps. Citizens' Wilderness 
Inventory Areas: lands that have been inventoried by citizens groups, conservationists, and agencies and 
found to have defined “wilderness characteristics.” The proposal has been publicly announced. 
14 The extent of upland habitat that needs to be protected is sensitive to site-specific resources.  For example: 
the NECO Amendment to the CDCA Plan protects streams within a 5-mile radius of Townsend big-eared 
bat maternity roosts; aquatic and riparian species may be highly sensitive to changes in groundwater levels.    
15 Adjacent: lying contiguous, adjoining or within 2 miles of park or state boundaries. (Note: lands more than 
2 miles from a park boundary should be evaluated for importance from a landscape-level linkage perspective, 
as further defined in footnote 12). 
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California Desert District BLM 

22835 Calle San Juan de Los Lagos 

Moreno Valley, CA 92553 


Comments by Alfredo Acosta Figueroa on the BLM Public meeting for the McCoy Solar 

Energy Project Draft Environment Impact Statement, of Thursday June 28, 2012 at the 


City of Blythe Multi-Purpose Room located at 235 N. Broadway 


My name is Alfredo Acosta Figueroa and I am a native of the Colorado River, born and raised in 
Blythe, California. I am also ElderlHistorian and Chemehuevi Tribal Monitor as well as 
CoordinatorlFounder ofLa Cuna de Aztlan Sacred Sites Protection Circle and I am hereby 
submitting these public comments ofour opposition to the McCoy Solar Power Project. 

These comments are a follow-up to the BLM public meeting for the McCoy Solar Energy Project 
DEIS. La Cuna de Aztlan Sacred SItes Protection Circle members Phil Smith and I gave public 
testimony concerning the McCoy Solar Project but to our knowledge, no one was recording our 
comments. For this reason, we are submitting this letter. 

La Cuna de Aztlan Sacred Sites Protection Circle 

Our group La Cuna de Aztlan Sacred Sites Protection Circle is a Native American organization 
comprised of mostly Native America individuals dedicated to physically protecting sacred sites. 
The mission of the Protection Circle is to protect and preserve sacred indigenous sites that are 
located along the Colorado River. 
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On February 15,2008, La Cuna de Aztlan Sacred Sites Protection Circle signed a Memorandum 
of Understanding (MOU) together with the Southern Low Desert Resources Conservation & 
Development Council with the Bureau ofLand Management. 

The MOU specifies the formation of partnership ofcultural resources and protection of the world 
famous Blythe Giant Intaglios, as well as over 300 geoglyph (intaglios), thousands of 
petroglyphs, hundreds of pictographs, surrounding mountain images and several hundred scared 
sites that are located along the Colorado River extending from Needles, California to Yuma, 
Arizona. 

In December 2009, I was designated by the Director of the Chemehuevi Tribe's Cultural Center 
to serve as one of the Tribal Sacred Sites Monitors to represent the tribe and educate the general 
public on the importance of the protection of sacred sites and artifacts. 

History of Aztlan in the Lower Colorado River Valleys 

For the past 58 years we have been studying Aztlan, "The Aztec Place ofOrigin" here in the 
Palo VerdelParker Valleys. After examining geographical and linguistic evidence, our research 
concludes that The Island ofAztlim was located within the Colorado River Indian Tribes 
Reservation at the base of the Moon Mountains. 

In the Parker Valley, there is a dried river channel adjacent to the Moon Mountains where the 
Aztec built dikes that separated the water from the river that flowed nearby. The water was 
channeled into a lake called "Mexico," around an island were they settled and built Azthin. 

Azthin means, "Place ofthe Herons," due to the abundance of herons in the Palo VerdelParker 
Valleys. It also means "Land ofWhiteness, " because of the large white limestone deposits that 
are seen on the slopes of the surrounding mountains. The name of the Aztec Nation is also 
derived from Aztlan, this is why we know that the "Aztecs" came from the Colorado River. In 
addition, Aztlan means, "Land ofthe Rising Sun, " because the sun rises during the equinoxes in 
between two peaks that outline a letter "U" in the Moon Mountains (Are seen from the Blythe 
Giant Intaglios in the west). This "U" represents the vulva of the women's womb and it is being 
impregnated by the rising sun. 

The island was located in what today is called the Moon Mountain Ranch located at the base of 
the Mountain range of the same name. The geoglyphs, pictographs. petro glyphs, intaglios, 
mountain images, rivers and swamps of the Lower Colorado River Basin Valleys bear witness to 
the indigenous nation creation story and their subsequent migrations. These artifacts, along with 
Mohave and Chemehuevi oral traditions, Nahuatl language, and codex as well as the names of 
mountain ranges and sites are essential in understanding the history of Aztlan. All this 
information and more is found in our book "Ancient Footprints ofthe Colorado River," (2002) . 
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For thousands of years, the Chemehuevi people have traditionally occupied, traveled, traded, and 
utilized resources within a broad geographical area located primarily with the desert lands of 
modem-day Southern Nevada, California and Arizona. The traditions of visiting the sacred sites 
and engaging in ceremonies on the land express the history and tradition ofour people. 

Unfortunately, there are cultural and sacred sites that have been ignored by the Bureau ofLand 
Management during the drafting of the environment-review documents for the McCoy Solar 
Power Project. As a large-scale solar commercial facility, the Project directly and indirectly 
threatens to destroy the sacred sites and traditions ofour Native people. 

Not only are the cultural sites directly impacted, but it is important to note that part of the 
significance of these sites is how they connect and relate to one another. These sites, both on and 
off the project sites, together tell the Creation Story of the Uto-Aztecan and Hokan Linguistic 
families. 

Most of the Native American languages have been lost in large part due to attempts by the 
federal government to stop people from speaking the language and practicing their cultural and 
traditions. So much has been lost that the survival ofour culture now depends on what remains 
on the ancestral ground, where the projects are proposed to be built. Cultural sites allow for the 
revival of language through stories and songs explaining the sacred images, land, and practices 
of traditional ceremonies including spiritual runs, the singing of Salt Songs and so on. 

The location ofartifacts in their environment serves as the strongest links to our past. Therefore, 
harm to the encompassing surrounding areas is tantamount to direct harm to the artifacts and 
sacred images because they are irreparable. The construction of Solar Projects will destroy 
hundreds ofculturally significant sites, artifacts, and remains of the Chemehuevi and other 
Native American Tribes-none ofwhich can be repaired, replaced, or re-created. 

The Sacred Mule Mountains 

In 1975, the Riverside County Tribes and our group organized opposition against the proposed 
Sun Desert Nuclear Power Plant projected to be built at the base of the Sacred Mule Mountains 
called "Calli. " Calli means "Earth/House" and its glyph is on the Aztec Sun Stone Calendar 
with the 20-day glyphs. 

The origin of word "California" derives from "Calli-Fornax" meaning "The Hot House. "In the 
Aztec cosmic tradition when the body ofa person dies they first go to "Calli." There at Calli, 
"The Great Spirit Cicimitl, " takes the spirit to one of the four final resting places all based on 
how the person died and how they lived during their life. 
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In the beginning ofthe19th century, the Mule Mountains were referred to as the "Upside -down 
Mountains" and as the "Molcajete Mountain, " because of their 3-peaks. In Nahuatl "Molcajete" 
represents "Mortar Stone. " 

Ron Van Fleet, a Mohave Elder descendent of the last Traditional Mohave Chief Peter Lambert, 
explains that "Mastumho, " with his magic wand, stirred the content ofa three-legged pot, or 
"molcajete. "He threw the contents up behind him, thus creating the Milky Way, the entire 
universe, water and air. When he was fmished, he placed the empty pot upside down on earth, 
with the three legs up, which created the three peaks of "Hamock A vi, " the Mule Mountains (15
miles southwest of Blythe, California). The Mohave oral creation story Hamock-Avi is similar to 
the Aztec creation story. 

The Mule Mountains also represent the "Giant Calajia," (The Giant Amazon Women Warrior) 
which image is seen east from Palo Verde Valley. Also, the name Calafia represents the center of 
government ofMexica1i, Baja California, Mexico. "Mexicalli" is also derived from "Calli" 
meaning "The House ofthe Mexico. " 

On September 9,2012 The Desert Sun Newspaper included an article by reporter K. Kaufinann 
which revealed that within the proposed Rio Mesa Project Site the remains of many mammoth 
ivory fossils and teeth of non-extinct prehistoric horses to hundreds ofdesert tortoise fossils 
including rare eggshell fragments carbon-dated at up to 13,700 years old were found within the 
area. This information alludes to our Indigenous Creation Story and the sacredness of the Mule 
Mountains. 

The McCoy Solar Project 

The McCoy Solar Project is an extension to the north of the Blythe Solar project and part of the 
overall expansion ofNextEra Inc. Natural Gas Power Plant. In 2000, they displace over 500 
citrus workers by destroying over 1500 acres ofcitrus trees to obtain the Colorado River water 
rights. 

During April-May 2011, the "Sun Geog/yph" which is part of the "KokopilliICicimit/" group 
was partly destroyed and completely destroyed was the 5-feet wide by 50-feet long "True North 
Geog/yph" (Also within the group are over 1 0 large images on the small mesa). The Quechan 
North/South trail and other EastIW est trails were also destroyed when the company leveled a 
150-foot wide by 5-miles long transmission line roadway. 

On June 17,2011, the Blythe Solar Company, CEO made complete fools of Secretary of Interior 
Ken Salazar, Governor of California Jerry Brown, Assemblyman Manuel Perez and the rest of 
the VIP's that were bused in from Palm Springs, California to participate in what was supposed 
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to be the official ground breaking event at the project site. However, the site had already been 
bulldozed a month prior to the ground breaking ceremony. During this event, no local citizens or 

Natives were invited to participate. 

The McCoy Solar Project is proposed to be built in the sacred McCoy Valley and the McCoy 
Wash runs through it. The McCoy valley is formed by the McCoy Mountains on the west and 
northwest; the Little Maria and the Big Maria Mountains form the northeast part of the valley, 
and if seen northwest from Blythe, CA the McCoy Valley is clearly outlined. 

At the extreme northwest of the McCoy Valley is the majestic Granite Peak that resembles a 
pyramid, and among the native oral cosmic tradition it forms the letter "X." The top triangle of 
the "X"represents the cosmos and the bottom triangle represents earth. Thus the phase "Where 
the Sky meets Earth. " The "X" also depicts the image ofan hourglass and is seen on the 
petroglyphs throughout the southwest and Mexico. In the Aztec Codex Granite Peak it is called 
'Tamoanchan," "Ta=TatalGrandfather", "Moan=Meets," ChaniChanti=HouseIEarth," all 
together this means "Where grandfather meets his House. " 

The McCoy project will destroy the giant geoglyphs ofEl Tosco (lOO-feet long by 30-feet wide) 
and the other large geoglyphs, trails, stone monuments and mazes. EI Tosco represents the 
descending of the Great Spirit to earth from Tamoanchan and the geoglyph is directly aligned 
with Granite Peak. 

The McCoy Mountains in the Uto-Aztecan language are called "Nonoalcatepetl" meaning 
"Where she is stretched out in her house in the Mountain Ridge. "This image portrays a sleeping 
woman with her head towards the north and face looking up and she is called "Quetzalpetlatl, " 
and is the duality of "Quetzalcoatl. " This image is seen west of the McCoy project site on top of 
the McCoy Mountain ridge. Directly west of the Sleeping Woman is the McCoy Well that has 
over 1,000 petroglyphs. It is one of the most condensed areas ofpetro glyphs in the Colorado 
River Desert. 

In the Big Maria Mountain there is a large white limestone Thunderbird Eagle image. The 
eagles' wings are over one half mile wide and are facing south towards west Blythe where the 
old Chemehuevi neighborhood of "La Liebre" (Jackrabbit) is located. According to our 
Chemehuevi elders, in the Uto-Aztecan language this neighborhood was called "Acacitli" which 
means "Jackrabbit in the SwamplTullies, " and it used to be an island before it was destroyed by 
thousands ofColorado River floods and modem day agriculture fields. The Thunderbird Eagle is 
called "Cuautlehuanitl, " meaning "Ascending Eagle. "It is the image of the origin of the 
Mexican Flag and is where the Bird Songs originated. The Bird Songs are famous chants that 
reveal the migrations to and from the Colorado River and are depicted in the Siguenza Codex. 
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The Thunderbird Eagle image is directly six-miles west of the Blythe Giant Intaglios next to 
Marie Peak and there is a mountain pass and a series of trails that pass west through the base of 
the eagle from the Blythe Giant Intaglios. This is where most of the main trails lead from and go 
west and pass through the proposed McCoy Solar Project site. Also, this is one of the main areas 
where Native American traditionalists continue to perform their ceremonial rituals. And in 
between the base of the Thunderbird Eagle and the small black peak that is directly in front, is 
where a cradle shape small valley is formed. This valley represents "La Cuna" in Spanish 
meaning "Cradle" thus, the name of our organization La Cuna Aztlan Sacred Sites Protection 
Circle. 

The McCoy Solar Power Project will destroy thousands of acres ofpristine desert environment 
and will exterminate thousands of scared turtles, horny toad, as well as other animals that live 
within the area. The turtle and the horny toad are one of the most venerated sacred animals 
among all the Indigenous nations, especially along the Colorado River. The turtle is the 
"Nahual/i" (animal representation) ofMother Earth and its image is seen in the center of the 
Aztec Sun Stone Calendar. The Horny Toad is the "Nahual/i" ofthe "Great Spirit Cicimitl, and 
it is represented by the Arica Mountains that are located 30-miles north of the project site. 

Setback of Solar Power Projects in the Desert 

In 2009, the 862 billion dollar economic stimulus fast-track package that was signed and 
promoted by President Barack Obama was a complete failure as we have seen with the 528 
million loan package that was given to Solyndra, Inc., a now-bankrupt solar panel manufacturer 
company from Fremont, California. The Solyndra Inc. has declined to testify before the 
congressional hearings that are investigating the 585 million government loan, thus making a 
complete mockery of these solar projects. 

The southern California blackout of September 10,2011 proves that the government should build 
these solar power projects in urban areas. This is where the majority of the energy is needed 
because of the risk of another blackout. As we now experienced, one man's mistake paralyze 6 
million people's lives and as we know the long distance transmission lines can easily be 
sabotaged. According to The Press Enterprise article of September 11,2011, "the nation's 
transmission lines remain all too vulnerable to cascadingfailure. " 

Summary of Conclusions by the California Energy Commission & LawslResolutions of 
Indigenous Rights 

The California Energy Commission: Resource Docket #09-AFC-8, recorded on June 22, 2010, 
the summary ofconclusions testimony ofElizabeth A. Bagwell, Ph.D., and Beverly E. Bastian, 
reveals the following: 
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IIStafffinds that the GSEP construction impact, when combined with impact from past, 
present, and reasonably foreseeable projects, contribute in a small but significant way to the 
cumulatively considerable adverse impactsfor cultural resources at both the local 1-10 
Corridor and regional levels. This analysis estimates that more than 800 sites within the 1-10 
Corridor, and 17,000 sites within the Southern California Desert Region, will potentially be 
destroyed. Mitigation can reduce the impact ofthis destruction, but not to a less-than

significant leveL" 

For this reason, we are opposing the construction of solar panel projects because of their gross 
violation to the following Indigenous, 'State, Federal and United Nation laws that support our 
demands and why these projects should not be constructed within sacred areas: 

• 	 Inter-Tribal Council of Arizona: Resolution 0212, opposing the Department of 
Interior Fast-Track Polices of Renewable Energy Projects on Ancestral Homelands, 
June 29, 2012 

• 	 National Congress of American Indians: Resolution #LNK-12-036, opposing the 
Department of Interior Fast-Track Polices of Renewable Energy Projects on 
Ancestral Homelands, June 17, 2012. 

• 	 Colorado River Indian Tribes Resolution and Letter to President Barack Obama: 
opposing the construction of Solar Power Projects within SO-miles from the CRIT 
Reservation boundary of February 27, 2012. 

• 	 United Nations Declaration on the Right of Indigenous People Resolution of2007: 
was adapted by the General Assembly during the 107tb plenary meeting and was 
signed by President Barack Obama on December IS, 2010. 

• 	 Native American Sacred Places, March 6, 2003(S.B. 18) 

• 	 Native American Sacred Lands Act, June 11, 2003 (H.R. 2419) 

• 	 The Sacred Land Protection Act, July 18, 2002 (H.R. 5155) 

• 	 The Native American Sacred Sites Protection Act, February 22, 2002 (S.B. 1828) 

• 	 Accommodations of Sacred Sites and Federal Land, Signed by President Bill 

Clinton on May 24, 1996 (Executive Order 13007) 
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• Native American Graves Protection & Repatriation Act of 1990 

• Archeological Resources Protection Act of 1979 

• American Indian Religious Freedom Act, August 11, 1978 

• The Civil Right Act of 1968 

• Antiquities Act of 1906 

We however, do not oppose to solar panels, we feel that they should be placed in areas that have 
already been disturbed as well as placing them on roof-tops and in urban areas where energy is 
mostly needed (warehouses, supermarkets, apartment complexes, abandoned air bases, and along 
the current electrical transmissions lines). In a recent study, it shows that the solar panels in the 
above mentioned areas are meeting the requirement by the state to create renewable energy. 

Please feel free to contact us regarding any questions or for an onsite tour of the mentioned sites. 

Enclosed are aerial photographs ofThe Sun Complex Geoglyph and the True North Geoglyph 
which were destroyed by the ISO-foot grid roadway of the Blythe Solar Project as well as 
pictures of Granite Peak & El Tosco Geoglyph, Quetzalpetlatl. 

. 

;;;~~:J~ 
Alfredo Acosta Figueroa 
ElderlHistorianiSacred Sites Monitor 
424 North Carlton Ave. 
Blythe, CA 92225 
Phone: (760) 922-6422 
Email: lacunadeaztlan@aol.com 
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These are aerial photographs of the geoglyph images of Kokopilli (Kokopelli) and Cicimitl 

which shows tbe destruction of the Sun Complex & True North GeogJyphs. 
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Quetza~petlatI's mountain image in the center ofthe McCoy Mountains 

In th~s pic~re you can see QuetzalpetiatI laying north to south in what is 

called NonoalcatepetI on the east side of the McCoy Mountain where she is doing 


penance..."After QuetzalcoatI gets drunk he orders his attendents to bring his elder sister 

QuetzalpetIati to share in his revel and she goes and joins him." 


(Anales d~ Cua.uhtitlan) 

Quetzaipetiatl's mountain image as seen further south 

"She came to were Quetzalcoatl was aDd sat next to him and accepted 4 cups of pulque 

and finally her 5th, her libation. Both were throughly drunk and when dawn came 


and they awakened they were fully aware of what they had done during the night and 

were completed distraughted with grief." In this image the head of 


Quetzalcoatl (Mc Coy Peak) forms the feet of QuetzalpetIatI. 

(Anales de Cuauhtitlan) 
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HE CRADLE OF AZTLAN 


BY: LA CUNA DE AZTLAN SACRED SITES PROTECTION CIRCLE 
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