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Comment Letter 1
 

Cheri_Vocelka@nps.gov To CAPSSolarPalen@blm.gov 

06/30/2010 11:21 AM cc	 Woody_Smeck@nps.gov, Curt_Sauer@nps.gov, 
Andrea_Compton@nps.gov, Carol_McCoy@nps.gov, 
David_A_Reynolds@nps.gov, Alan_Schmierer@nps.gov 

bcc 

Subject JOTR Response to DEIS for Palen Solar Power Project 

Attached you will find Joshua Tree National Park's response to the Draft
Environmental Impact Statement for the Palen Solar Power Project. 

(See attached file: Palen Solar Project Comments.PDF) 

Cheri Vocelka 
Program Assistant
Joshua Tree National Park 
760-367-5502 

"Unless someone like you cares a whole awful lot, 

Nothing is going to get better. It's not."  --Dr. Seuss 
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Comment Letter 2
 

Brendan Hughes To <capssolarpalen@blm.gov>, 
<jesusthedude@hotmail.com> <asolomon@energy.state.ca.us> 

cc 

07/01/2010 06:43 PM bcc 

Subject Comments on Palen Solar Power Project DEIS 

To whom it may concern:  

My name is Brendan Hughes and I would like to comment on the proposed Palen Solar 
Power Project Staff Assessment/Draft EIS. I encourage BLM and CEC to choose the No 
Action Alternative and amend the CDCA Plan to place this area off-limits to future 
development.  This project will have immitigable impacts to biological and visual resources.  
Additionally, viable alternatives exist that will not destroy intact desert habitat.  

The proposed project will have negative impacts on several endangered or special-status 
species.  This project will destroy 210 acres of the Chuckwalla Critical Habitat Unit for the 
desert tortoise.  Additionally, it will destroy thousands of acres of suitable habitat for desert 
tortoises.  These are unacceptable impacts to a federally-threatened species.  The 
cumulative impacts of all of these solar projects on desert tortoises could lead to the demise 
of the entire species in the wild.  CEC should not enable the extirpation of the California 
state reptile.  Furthermore, habitat will be lost for the Mojave fringe-toed lizard and the 
burrowing owl, which are sensitive species, as well as many other important plants and 
animals.  This project will also hinder the creation of new Mojave fringe-toed lizard habitat 
by obstructing sand movement in the northern Chuckwalla Valley.  As BLM and CEC staff 
acknowledge, the biological impacts of this project are immitigable, and therefore it should 
be denied. 

Severe impacts will also occur to the visual resources of the area, including the Coxcomb 
Mountains and Eagle Mountains of Joshua Tree National Park, and the Palen-McCoy, 
Chuckwalla, and Little Chuckwalla Mountains Wilderness Areas.  I have hiked in the 
Palen-McCoy and Little Chuckwalla Wilderness Areas, and I enjoyed the vast, unconfined 
landscapes that I observed during those hikes.  A project such as this would taint future 
hikes and reduce my ability to enjoy the California Desert.  

Finally, CEC staff identified a "Desert Center" Alternative that would be sited on and in the 
vicinity of former agricultural fields.  I suggest that, if a utility-scale plant needs to be 
constructed, CEC should only authorize siting to occur on previously-disturbed agricultural 
land. Very little, if any, undisturbed desert should be required to build such a plant.  Solar 
Millennium should be able to work within these limits.  Smaller solar plants are perhaps 
even more viable than larger ones, as the current Harper Dry Lake and Kramer Junction 
solar fields demonstrate.  CEC should begin encouraging applicants to use 
previously-disturbed land, and deny outright applications for intact, viable desert habitat. 

Again, I would like to ask BLM and CEC to choose the No Action Alternative for this project, 
and amend the CDCA plan to place this area off-limits to future development. 

Thank you for your consideration. 

Brendan Hughes 
61093 Prescott Trail 
Joshua Tree, CA 92252 
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Comment Letter 3
 

"Ileene Anderson" To <CAPSSolarPalen@blm.gov>, "'Allison Shaffer'" 
<ianderson@biologicaldiversit <Allison_Shaffer@blm.gov> 
y.org> cc "'Lisa Belenky'" <lbelenky@biologicaldiversity.org>, 

<asolomon@energy.state.ca.us>,07/01/2010 02:59 PM 
<docket@energy.state.ca.us>, <brian_croft@fws.gov>, 

bcc 

Subject CBD comments on Palen Solar Power Plant DEIS 

Hello Allison Shaffer,
 
Please find attached the Center for Biological Diversity’s comments on BLM’s DEIS for the Palen Solar
 
Power Plant Project. I will be sending a hardcopy with references via overnight mail.
 
Please feel free to contact me with any questions.
 
Best regards,
 
Ileene Anderson
 

ILeene Anderson 
Biologist/Public Lands Desert Director 
Center for Biological Diversity 
PMB 447 
8033 Sunset Boulevard 
Los Angeles, CA 90046 
(323) 654-5943 
www.biologicaldiversity.org 
"Our good fortune will only last as long as our natural resources" Will Rogers 
Please consider the impact on the environment before printing this e-mail. 
*Get the latest on the BP oil spill on the Center’s new Gulf Disaster website 
, updated daily.* 
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Comment Letter 3
 

CENTER for  BIOLOGICAL DIVERSITY 

VIA EMAIL AND FEDERAL EXPRESS OVERNIGHT DELIVERY 

July 1, 2010 

Allison Shaffer, Project Manager, 
Palm Springs South Coast Field Office 
Bureau of Land Management 
1201 Bird Center Drive 
Palm Springs, California 92262 
CAPSSolarPalen@blm.gov. 

Re: Comments on the Draft Environmental Impact Statement/Staff Assessment for the 
Chevron Energy Solutions/Solar Millennium Palen Solar Power Plant (PSPP) and Possible 
California Desert Conservation Area Plan Amendment (CEC Application For Certification 
(09-AFC-7)) 

Dear Project Manager Shaffer: 

These comments are submitted on behalf of the Center for Biological Diversity’s 255,000 staff, 
members and on-line activists in California and throughout the western states, regarding the 
Draft Environmental Impact Statement/Staff Assessment Chevron Energy Solutions/Solar 
Millennium Palen Solar Power Plant (PSPP) (“DEIS”) and Possible California Desert 
Conservation Area Plan Amendment (CEC Application For Certification (09-AFC-7)) 
(“proposed project”) , issued by the Bureau of Land Management (“BLM”). 

The development of renewable energy is a critical component of efforts to reduce 
greenhouse gas emissions, avoid the worst consequences of global warming, and to assist 
California in meeting emission reductions set by AB 32 and Executive Orders S-03-05 and S-21- 
09. The Center for Biological Diversity (the “Center”) strongly supports the development of 
renewable energy production, and the generation of electricity from solar power, in particular. 
However, like any project, proposed solar power projects should be thoughtfully planned to 
minimize impacts to the environment. In particular, renewable energy projects should avoid 
impacts to sensitive species and habitats, and should be sited in proximity to the areas of 
electricity end-use in order to reduce the need for extensive new transmission corridors and the 
efficiency loss associated with extended energy transmission. Only by maintaining the highest 
environmental standards with regard to local impacts, and effects on species and habitat, can 
renewable energy production be truly sustainable. 

As proposed, the project right of way includes over 5,000 acres of public lands and the 
project as proposed would permanently disturb approximately 3,000 acres of public lands in the 
Colorado desert that provide habitat for many species including the threatened desert tortoise and 
the imperiled Mojave fringe-toed lizard. The proposed project also includes new a new gas line, 

C 

Lisa T. Belenky •Senior Attorney • 351 California St., Suite 600 •San Francisco, CA 94104  

tel: (415) 436.9682 ext. 307 fax: (415) 436.9683 lbelenky@biologicaldiversity.org www.BiologicalDiversity.org 
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a gen-tie line, and a new substation. The DEIS for the proposed plan amendment and right-of
way application: fails to provide adequate identification and analysis of all of the significant 
impacts of the proposed project on the desert tortoise, the Mojave fringe-toed lizard, rare plants 
including Colorado desert microphyll woodlands, and other biological resources; fails to 
adequately address the significant cumulative impacts of the project; and lacks consideration of a 
reasonable range of alternatives. 

Of particular concern is the BLM’s failure to include adequate information regarding the 
impacts to resources and the failure to fully examine the impact of the proposed plan amendment 
to the California Desert Conservation Act Plan (“CDCA Plan”) along with other similar 
proposed plan amendments and as a result the current piecemeal process may lead to the 
approval of industrial sites sprawling across the California Desert generally, and the Chuckwalla 
Valley in particular, within habitat that should be protected to achieve the goals of the 
bioregional plan as a whole. The DEIS fails to consider potential alternative plan amendments 
that would protect the most sensitive lands from future development.  Alternative siting and 
alternative technologies (including distributed PV) should have been fully considered in the 
DEIS, because they could significantly reduce the impacts to many species, soils, and water 
resources in the Colorado desert. Although the area of the proposed project is currently part of 
the evaluation being undertaken by the BLM for the solar PEIS for solar energy zones, within the 
western portion of the “Riverside East” proposed solar energy study area (“SESA”), 
unfortunately, there has been no environmental documentation yet provided for that process and 
there is as yet no way to discern if the proposed project siting will be compatible with that 
planning. In scoping comments on the PEIS, the Center raised concerns about the impacts that 
development in this portion of the proposed SESA would have to species and habitats and 
particularly to connectivity. As the Center has emphasized in our comments on the various 
large-scale industrial solar proposals in the California desert, planning should be done before site 
specific projects are approved in order to ensure that resources are adequately protected from 
sprawl development and project impacts are avoided, minimized and mitigated.   

The Center has been informed that the project applicant continues to work with the 
agencies on alternative site configurations that may avoid or minimize some of the impacts of the 
project, however, the DEIS does not provide that information. Any new site configuration 
alternative will need to be circulated for public review and comment in a Supplemental or 
Revised DEIS that should also include additional information on those resources that were 
inadequately identified and analyzed in the DEIS and additional consideration of off-site 
alternatives and other alternatives. The Center urges the BLM to revise the DEIS to adequately 
address these and other issues detailed below and re-circulate the DEIS or a supplemental DEIS 
for public comment. 

In the sections that follow, the Center provides detailed comments on the ways in which 
the DEIS fails to adequately identify and analyze many of the impacts that could result from the 
proposed project, including but not limited to: impacts to biological resources, impacts to water 
resources, impacts to soils, direct and indirect impacts from the gen-tie line and substation, and 
cumulative impacts.  

Because the project approval process includes a quasi-judicial process in the California 
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Energy Commission, the Center hereby incorporates by reference all of the materials before the 
California Energy Commission regarding the approval of this project. BLM is a party to the 
CEC process, which is being conducted in concert with the BLM approval process, and BLM has 
access to all of the documents (most of which are also readily accessible on the internet), 
therefore, BLM should incorporate all of the documents and materials from that process into the 
administrative record for the BLM decision as well. 

I. 	 The BLM’s Analysis of the Proposed Plan Amendment and Proposed Project Fail 
to Comply with FLPMA. 

As part of FLPMA, Congress designated 25 million acres of southern California as the 
California Desert Conservation Area (“CDCA”). 43 U.S.C. § 1781(c). Congress declared in 
FLPMA that the CDCA is a rich and unique environment teeming with “historical, scenic, 
archaeological, environmental, biological, cultural, scientific, educational, recreational, and 
economic resources.” 43 U.S.C. § 1781(a)(2). Congress found that this desert and its resources 
are “extremely fragile, easily scarred, and slowly healed.”  Id. For the CDCA and other public 
lands, Congress mandated that the BLM “shall, by regulation or otherwise, take any action 
necessary to prevent unnecessary or undue degradation of the lands.” 43 U.S.C § 1732(b). 

The sum total of the plan amendment to the CDCA plan is one sentence: 
Permission granted to construct solar energy facility (proposed PSPP Project).  DEIS at A-6. 
The DEIS then lists the criteria for consideration of the plan amendment and right of way 
application and BLM’s responses to each issue.  DEIS at A-6 to A-9. The Center appreciates 
BLM’s effort in this regard (which were absent in other recent environmental documents 
prepared for large-scale solar projects), however, given the impact of the proposed project on 
other multiple uses of these public lands at the proposed site as well as other aspects of the 
bioregional planning, it is clear that BLM may also need to amend other parts of the plan as well 
and should have looked at additional and/or different amendments as part of the alternatives 
analysis. 

Although not clearly included as part of the proposed plan amendment, BLM did provide 
some additional information in the DEIS regarding potential plan amendments that would adopt 
3 right of way exclusion areas as part of a mitigation strategy.  See DEIS, Biological Resources 
Appendix B: Northern and Eastern Colorado Desert Coordinated Management Plan NECO Land 
Use Plan Amendments. The DEIS discusses plan amendments that would increase protection for 
the desert tortoise by designation of a Pinto Basin-Chuckwalla DWMA Tortoise Linkage Area 
(B-1), a Palen Dunes Solar Exclusion Area (B-2),and a Palen Wilderness- Chuckwalla DWMA 
Wildlife Linkage Area (B-2 to B-3) as exclusion areas for rights of way.  Unfortunately, the 
proposals do not clearly limit any other threats to protect key habitat values and species.   

While the Center supports additional protections for species and habitats on public land, 
we have several concerns with the proposed land use amendments not the least of which is the 
BLM’s failure to accurately address the limits of those protections on the ground under the 
current regulatory and statutory framework that applies to these public lands.  For example, most 
of the lands that would be excluded from new solar ROW siting under the proposal are MUC 

cont. 
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class M lands that are open to multiple other high intensity uses.  See CDCA Plan at 13. Specific 
comments on the proposal are discussed below: 

Pinto Basin-Chuckwalla DWMA Tortoise Linkage Area: The Center supports 
protection of the key linkage area between Joshua Tree National Park/Pinto Basin DWMA and 
the Chuckwalla DWMA.  However, this proposal is unclear (no map is provided) and it is 
inadequate to provide the needed protections. For example, the reference to the “unused portions 
of the First Solar Right of Way” appears to assume that the First Solar proposed project will be 
permitted although a DEIS has not even been issued for that project yet and certainly no decision 
has been made. As a result, such an assumption is unlawfully pre-decisional. Metcalf v. Daley, 
214 F.3d 1135, 1142 (9th Cir. 2000) (“the comprehensive 'hard look' mandated by Congress and 
required by the statute must be timely, and it must be taken objectively and in good faith, not as 
an exercise in form over substance, and not as a subterfuge designed to rationalize a decision 
already made.”)  

The “analysis” provided, such as it is, was clearly rushed.  For example, the appendix 
states in error that this would provide linkage between the Chuckwalla and the Chemehuevi 
critical habitat units (DEIS at B-1).  Moreover, while the DEIS states in a general way that the 
proposed plan amendment would “preclude further development from all major ground 
disturbing activities” it would also continue to allow “casual” uses (including ORV use) and does 
not withdraw the area from mining location – both of these activities and others could lead to 
significant ground disturbance and impacts to the linkage area under the proposal as stated.  

Palen Dunes Solar Exclusion Area: The Center supports protection of the Palen Dunes 
system and additional habitat protections for the imperiled Mojave fringe-toed lizard and other 
dune dependent species. However, the proposal is unclear and there is no map of the proposed 
exclusion area. The DEIS states that the area would be managed to maintain “the most essential 
portion of the Palen Dune system” but provides no map or other description of which portions 
BLM considers “most essential” nor does it explain why.  Moreover, the area appears to include 
significant amounts of private land but no discussion is provided on that issue.  Finally, as with 
the linkage area proposal, the primary “protection” is simply not allowing additional solar 
projects in the dunes exclusion area. While solar projects clearly represent a threat to dunes 
habitat they are not the only threat and as the DEIS states a “wide variety of uses would still be 
expected to occur in this area.” As a result it is unclear whether this proposal will result in 
significant conservation for the dunes or the species dependent on them.   

Palen Wilderness- Chuckwalla DWMA Wildlife Linkage Area:  The Center supports 
protection of a linkage between the Palen Wilderness and the Chuckwalla DWMA.  However, as 
with the other proposals, the protections only limit the threat from solar, there is no map or other 
clear delineation of the proposed protected linkage, and appears to also assume that another 
proposed solar project – the Genesis Ford Dry Lake Project—will be approved.   

The Center has repeatedly sought stronger protections for desert tortoise and tortoise 
critical habitat in the DWMAs within the CDCA as a whole and particularly within the NECO 
planning area. Despite the fact that desert tortoise populations in the NECO DWMAs continue 
to decline, BLM has continued to allow activities that significantly impact tortoise and critical 
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habitat within the DWMAs. For example, the BLM’s NECO plan amendment adopted ORV 
“open wash zones” on 218,711 acres (25%) in the Chemehuevi DWMA and 352,633 acres 
(43%) in the Chuckwalla DWMA, and in an additional 1,042 square miles (666,880 acres) of 
desert tortoise habitat outside of both the DWMAs and critical habitat.  As a result the NECO 
plan currently allows virtually unlimited ORV use in large parts of the DWMAs and allows 
significant damage to desert tortoises and their critical habitat to occur.   

The Center strongly supports greater protections for the desert tortoise and its habitat and 
urges BLM to amend the plan to remove all “open wash zones” from all critical habitat and 
DWMAs in the planning area.  The BLM should also provide ongoing monitoring of critical 
habitat and the DWMAs (and make all reports publically available) to ensure that all existing 
route closures and other protections in the DWMAs are implemented and any new protective 
measures have the intended effect.  In addition, BLM should consider a plan amendment that 
would change the MUC class of any of the lands in the Palen dunes and the linkage areas that are 
currently class M to either class C (controlled use) or class L (limited use).  The Center believes 
that at least portions of these areas may well be suitable for class C which is generally used for 
areas that are suitable for wilderness protection and these linkages and dunes would thereby gain 
additional long term protections.  In addition to a change in MUC class, the BLM should 
consider amending these essential areas into ACEC designation, to clearly identify and manage 
these areas for conservation of species. 

Even taking into account the proposed plan amendments that would exclude additional 
solar rights of way as part of the mitigation, BLM has failed to take a comprehensive look at the 
proposed plan amendment for the ROW to determine: 1) whether industrial scale projects are 
appropriate for any of the public lands in this area; 2) if so, how much of the public lands are 
suitable for such industrial uses given the need to balance other management goals including 
preservation of habitat and water resources; and 3) the location of the public lands suitable for 
such uses. As noted above, the BLM has also failed to explain how this proposed project would 
interface with the Solar PEIS process that is already under way and was intended to consider 
these questions. The Center remains concerned that the result of the current process is a 
piecemeal approach to project review with site-specific approvals made before planning is 
completed which threatens to undermine the “bioregional” approach in the CDCA Plan as a 
whole as well as violate the fundamental planning principles of FLPMA.  

A.	 The DEIS Fails to Adequately Address the Plan Amendment in the 
Context of the CDCA Plan. 

Unfortunately, the DEIS fails to adequately consider the impacts of the proposed project 
and plan amendment and reasonable alternatives in the context of FLPMA and the CDCA Plan. 
FLPMA requires that in developing and revising land use plans, the BLM consider many factors 
and “use a systematic interdisciplinary approach to achieve integrated consideration of physical, 
biological, economic, and other sciences . . . consider the relative scarcity of the values involved 
and the availability of alternative means (including recycling) and sites for realization of those 
values.” 43 U.S.C. § 1712(c). As stated clearly in the CDCA Plan: 
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The goal of the Plan is to provide for the use of the public lands, and 
resources of the California Desert Conservation Area, including economic, 
educational, scientific, and recreational uses, in a manner which enhances 
wherever possible—and which does not diminish, on balance—the 
environmental, cultural, and aesthetic values of the Desert and its productivity. 

CDCA Plan at 5-6. The CDCA Plan also provides several overarching management principles: 

MANAGEMENT PRINCIPLES 

The management principles contained in the law (FLPMA)—multiple use, 
sustained yield, and the maintenance of environmental quality—are not simple 
guides. Resolution of conflicts in the California Desert Plan requires innovative 
management approaches for everything from wilderness and wildlife to grazing 
and mineral development. These approaches include: 

—Seeking simplicity for management direction and public understanding, 
avoiding complication and confusing in detail which would make the Plan in 
comprehensive and unworkable. 

—Development of decision-making processes using appropriate 
guidelines and criteria which provide for public review and understanding. These 
processes are designed to help in allowing for the use of desert lands and 
resources while preventing their undue degradation or impairment. 

—Responding to national priority needs for resource use and 
development, both today and in the future, including such paramount priorities as 
energy development and transmission, without compromising the basic desert 
resources of soil, air, water, and vegetation, or public values such as wildlife, 
cultural resources, or magnificent desert scenery. This means, in the face of 
unknowns, erring on the side of conservation in order not to risk today what we 
cannot replace tomorrow. 

—Recognizing that the natural patterns of the California Desert, its 
geological and biological systems, are the basis for planning, and that human use 
patterns, from freeways to fence lines, define its boundaries. Only in this way can 
the public resources can be understood and protected by the Plan that can be 
publicly comprehended, accepted, and followed. 

CDCA Plan 1980 at 6 (first emphasis in original, second emphasis added).    

The CDCA Plan anticipated that there would be multiple plan amendments over the life 
of the plan and provides specific requirements for analysis of Plan amendments. Those 
requirements include determining “if alternative locations within the CDCA are available which 
would meet the applicant’s needs without requiring a change in the Plan’s classification, or an 
amendment to any Plan element” and evaluating “the effect of the proposed amendment on BLM 
management’s desert-wide obligation to achieve and maintain a balance between resource use 
and resource protection.” CDCA Plan at 121.  BLM reads this portion of the CDCA plan 
extremely narrowly and attempts to divorce it from the required NEPA analysis and alternatives. 
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Looking at the CDCA Plan requirement in context with the NEPA review it is clear that the 
BLM was required to analyze not only whether alternative locations were available that would 
not require a plan amendment, but also how the proposed amendment would affect desert-wide 
resource protection and whether alternative locations and alternative plan amendments would 
avoid or lessen those impacts—BLM fails to address the latter issue and did not look at any site 
alternatives.  The inclusion of multiple “no action” alternatives, a reduced acreage alternative, 
and a reconfigured alternative as part of the NEPA analysis failed to cure this omission. 

The CDCA Plan includes the Energy Production and Utility Corridors Element which is 
focused primarily on utility corridors with brief discussion of powerplant siting. Even in 1980 
the CDCA Plan contemplated that alternative energy projects would likely be developed in the 
future but did not expressly provide planning direction for solar energy production.  Nonetheless, 
the overarching principles expressed in the Decision Criteria are also applicable to the proposed 
project here including minimizing the number of separate rights-of-way, providing alternatives 
for consideration during the processing of applications, and “avoid[ing] sensitive resources 
wherever possible.” CDCA Plan at 93. Nothing in the DEIS shows that BLM considered the 
landscape level issues and management objectives or alternatives to the proposed plan 
amendment in the DEIS. 

In addition, BLM should have considered the impacts to existing land use plans for these 
public lands across several scales including, for example: in the Chuckwalla valley, in the 
Colorado Desert in California; and in the CDCA as a whole. 

B.	 The DEIS Fails to Adequately Address Impacts to Multiple Use Class M 
Lands and Loss of Multiple Use in Favor of a Single Use for Industrial 
Purposes.  

As FLPMA declares, public lands are to be managed for multiple uses “in a manner that 
will protect the quality of the scientific, scenic, historical, ecological, environmental, air and 
atmospheric, water resource, and archeological values.” 43 U.S.C.§ 1701(a)(7) & (8).  The 
CDCA Plan as amended provides for four distinct multiple use classes based on the sensitivity of 
resources in each area. The proposed project site is in MUC class M lands.  DEIS at C.12-35. 
Under the CDCA Plan, Multiple-use Class M (Moderate Use) “protects sensitive, natural, scenic, 
ecological, and cultural resources values. For public lands designated as Class M the CDCA 
Plan intends a “controlled balance between higher intensity use and protection of public lands. 
This class provides for a wide variety o[f] present and future uses such as mining, livestock 
grazing, recreation, energy, and utility development. Class M management is also designed to 
conserve desert resources and to mitigate damage to those resources which permitted uses may 
cause.” CDCA Plan at 13 (emphasis added).  The proposed project is a high-intensity, single use 
of resources that will displace all other uses and that will significantly diminish (indeed, 
completely destroy) of approximately 5,000 acres of habitat including impacting aeolian 
transport in the dunes ecosystem, directly impacting habitat for desert tortoise and blocking a key 
tortoise habitat linkage area, and other impacts to species and habitats.  The DEIS does consider 
alternative configurations that would avoid some impacts to some resources but still fails to 
consider how the impacts to sand dunes and Aeolian transport along with the loss of a large area 
of habitat will affect the biological resources of this area. Moreover, BLM does not address how 
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the loss of multiple uses in such a large area might affect other nearby public lands in the CDCA 
such as creating greater pressures on those land for the remaining multiple uses.  

The DEIS does not consider whether and how new access roads created for the proposed 
project may increase off-road vehicle use in this area and thereby significantly increase impacts 
from ORVs on species and habitats surrounding the proposed project.  As another example, the 
DEIS is unclear as to the extent that the proposal would require changes in the route network 
resulting in several routes which would need to be moved—those changes to the route network 
are simply not addressed in the DEIS (nor are the likely direct, indirect and cumulative impacts 
of changing those route designations adequately identified or analyzed, as discussed in detail 
below). Any changes to routes would require BLM to amend the route designations in the area 
because these routes are part of a network that was adopted through a plan amendment.  When 
BLM does consider these issues, as it must, in a revised or supplemental DEIS, a range of 
alternatives must be considered in addition to the fact that such changes will undoubtedly change 
use of the previously existing nearby routes, most likely causing increased use on other nearby 
routes. Even if BLM attempts to simply reroute along the fenceline for the proposed project a 
plan amendment would be required and BLM must then consider that new unauthorized routes to 
provide connections to the other routes, and/or entirely new unauthorized routes may be created 
by off-road vehicle users to avoid the industrial site entirely.   There is no evidence that 
recreational off-road vehicle users will be content to drive for miles along a fence adjoining an 
industrial site rather than striking off cross-country to connect with more scenic routes. Past 
experience shows that the latter is quite understandably a much more likely outcome and BLM 
should recognize this in analyzing the impacts of this project on the existing route network and 
any proposal to amend that network.   

C. Fails to Adequately Address Other Ongoing Planning Efforts 

As noted above, the DEIS fails to adequately address the proposed project in the context 
of other connected projects (including multiple renewable energy projects, substations and 
additional transmission lines) and the ongoing PEIS planning process for solar development in 
six western states undertaken by BLM and DOE. The scoping and early maps for the PEIS did 
identify this area as a proposed solar energy study area.1 Unfortunately, that planning process 
has been slow to move forward.  Without prior planning, there is a high risk that the direct, 
indirect and cumulative impacts of the proposed project in conjunction with others may lead to 
sprawl development in the area and undermine the planning for renewable energy industrial 
zones that BLM has undertaken. 

Of particular concern is the failure of the DEIS to analyze the impacts of the gen-tie and 
the Red Bluff substation which is listed as a cumulative project but no location is provided and 
the BLM has failed to explore alternatives that would minimize impacts of the placement of that 
substation. The Devers to Palo Verde No. 2 environmental review preferred alternative (as 
revised for the California-only line adopted by the CPUC) did not analyze a substation in this 
area. The BLM cannot lawfully piecemeal this project approval. Moreover, the BLM has failed 
to explain how this site specific approval would interface with, or alternatively undermine, the 
solar programmatic planning by federal agencies for the western states.  This critical issue 

1 http://solareis.anl.gov/documents/maps/studyareas/Solar_Study_Area_CA_Ltt_7-09.pdf 
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regarding planning on public lands is not adequately addressed in the DEIS which only mentions 
the PEIS process briefly, and then includes the PEIS as a foreseeable future project with no 
explanation (DEIS at B.3-13). The BLM does not analyze how the PEIS could be affected by 
the approval of this and other projects in the area and does not address how the piecemeal 
analysis of the substation and gen-tie line may undermine the planning for a solar zone in this 
area. Such analysis after the fact is not consistent with the planning requirements of FLPMA or, 
indeed, any rational land use planning principles. 

D. BLM Failed to Inventory the Resources of these Public Lands Before Making a 
Decision to Allow Destruction of those Resources 

FLPMA states that “[t]he Secretary shall prepare and maintain on a continuing basis an 
inventory of all public lands and their resource and other values,” and this “[t]his inventory shall 
be kept current so as to reflect changes in conditions and to identify new and emerging resource 
and other values.” 43 U.S.C. § 1711(a). FLPMA also requires that this inventory form the basis 
of the land use planning process. 43 U.S.C. § 1701(a)(2). See Center for Biological Diversity v. 
Bureau of Land Management, 422 F.Supp.2d 1115, 1166-67 (N.D. Cal. 2006) (discussing need 
for BLM to take into account known resources in making management decisions); ONDA v. 
Rasmussen, 451 F.Supp. 2d 1202, 1212-13 (D. Or. 2006) (finding that BLM did not take a hard 
look under NEPA by relying on outdated inventories and such reliance was inconsistent with 
BLM’s statutory obligations to engage in a continuing inventory under FLPMA). It is clear that 
BLM should not approve a management plan amendment based on outdated and inadequate 
inventories of affected resources on public lands. 

As detailed below in the NEPA sections, here BLM has failed to compile an adequate 
inventory of the resources of the public lands that could be affected by the proposed project 
before preparing the DEIS (including, e.g., rare plants, golden eagle surveys, and other biological 
resources) which is necessary in order to adequately assess the impacts to resources of these 
public lands in light of the proposed plan amendment and BLM has also failed to adequately 
analyze impacts on known resources.  Indeed, the DEIS states that surveys are ongoing after the 
DEIS was issued See DEIS at C.2-10 (“Follow-up spring and fall 2010 special-status plant 
surveys will be performed for 10 plant species within the Project Disturbance Area and along the 
proposed transmission line alignment and substation.”)  Similarly for golden eagles, inadequate 
surveys were conducted before the DEIS was prepared. See DEIS at C.2-4, C.2-39. Although the 
Center understands that golden eagle surveys have now been completed, because that 
information was not included in the DEIS and no analysis of impacts is provided, the BLM must 
revise and recirculate the DEIS or a supplement to include that new information.  Moreover, for 
the Red Bluff substation which is a necessary project component, no site has been identified and 
the potential impacts have not been disclosed or analyzed and, as a result, the location of the gen
tie line has also not been fully examined.  

Therefore, it appears that a revised DEIS or supplemental DEIS must be prepared to 
include several categories of new information including new survey data about the resources of 
the site and potential impacts of the project on resources of our public land and water, and that 
document must be circulated for public review and comment.  
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E. The DEIS Fails to Provide Adequate Information to Ensure that the BLM will 
Prevent Unnecessary and Undue Degradation of Public lands 

FLPMA requires BLM to “take any action necessary to prevent unnecessary or undue 
degradation of the lands” and “minimize adverse impacts on the natural, environmental, 
scientific, cultural, and other resources and values (including fish and wildlife habitat) of the 
public lands involved.” 43 U.S.C. §§ 1732(b), 1732(d)(2)(a). Without adequate information and 
analysis of the current status of the resources of these public lands, BLM cannot fulfill its duty to 
prevent unnecessary or undue degradation of the public lands and resources. Thus, the failure to 
provide an adequate current inventory of resources and environmental review undermines 
BLM’s ability to protect and manage these lands in accordance with the statutory directive. 

BLM has failed to properly identify and analyze impacts to the resources including the 
impacts from all of the project components.  As detailed below, the BLM’s failure in this regard 
violates the most basic requirements of NEPA and in addition undermines the BLM’s ability to 
ensure that the proposal does not cause unnecessary and undue degradation of public lands.  See 
Island Mountain Protectors, 144 IBLA 168, 202 (1998) (holding that “[t]o the extent BLM failed 
to meet its obligations under NEPA, it also failed to protect public lands from unnecessary or 
undue degradation.”); National Wildlife Federation, 140 IBLA 85, 101 (1997) (holding that 
“BLM violated FLPMA, because it failed to engage in any reasoned or informed decisionmaking 
process” or show that it had “balanced competing resource values”). 

II. The DEIS Fails to Comply with NEPA.  

NEPA is the “basic charter for protection of the environment.”  40 C.F.R. § 1500.1(a). In 
NEPA, Congress declared a national policy of “creat[ing] and maintain[ing] conditions under 
which man and nature can exist in productive harmony.”  Or. Natural Desert Ass’n v. Bureau of 
Land Mgmt., 531 F.3d 1114, 1120 (9th Cir. 2008) (quoting 42 U.S.C. § 4331(a)). NEPA is 
intended to “ensure that [federal agencies] … will have detailed information concerning 
significant environmental impacts” and “guarantee[] that the relevant information will be made 
available to the larger [public] audience.”  Blue Mountains Biodiversity Project v. Blackwood, 
161 F.3d 1208, 1212 (9th Cir. 1998). 

Under NEPA, before a federal agency takes a “‘major [f]ederal action[] significantly 
affecting the quality’ of the environment,” the agency must prepare an environmental impact 
statement (EIS).  Kern v. U.S. Bureau of Land Mgmt., 284 F.3d 1062, 1067 (9th Cir. 2002) 
(quoting 43 U.S.C. § 4332(2)(C)). “An EIS is a thorough analysis of the potential environmental 
impact that ‘provide[s] full and fair discussion of significant environmental impacts and … 
inform[s] decisionmakers and the public of the reasonable alternatives which would avoid or 
minimize adverse impacts or enhance the quality of the human environment.’”  Klamath-
Siskiyou Wildlands Ctr. v. Bureau of Land Mgmt., 387 F.3d 989, 993 (9th Cir. 2004) (citing 40 
C.F.R. § 1502.1). An EIS is NEPA’s “chief tool” and is “designed as an ‘action-forcing device 
to [e]nsure that the policies and goals defined in the Act are infused into the ongoing programs 
and actions of the Federal Government.’”  Or. Natural Desert Ass’n, 531 F.3d at 1121 (quoting 
40 C.F.R. § 1502.1). 
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An EIS must identify and analyze the direct, indirect, and cumulative effects of the 
proposed action. This requires more than “general statements about possible effects and some 
risk” or simply conclusory statements regarding the impacts of a project. Klamath Siskiyou 
Wildlands Center v. BLM, 387 F.3d 989, 995 (9th Cir. 2004) (citation omitted); Oregon Natural 
Resources Council v. BLM, 470 F.3d 818, 822-23 (9th Cir. 2006). Conclusory statements alone 
“do not equip a decisionmaker to make an informed decision about alternative courses of action 
or a court to review the Secretary’s reasoning.” NRDC v. Hodel, 865 F.2d 288, 298 (D.C. Cir. 
1988). 

NEPA also requires BLM to ensure the scientific integrity and accuracy of the 
information used in its decision-making.  40 CFR § 1502.24. The regulations specify that the 
agency “must insure that environmental information is available to public officials and citizens 
before decisions are made and before actions are taken.  The information must be of high quality. 
Accurate scientific analysis, expert agency comments, and public scrutiny are essential.” 
40 C.F.R. § 1500.1(b).  Where there is incomplete information that is relevant to the reasonably 
foreseeable impacts of a project and essential for a reasoned choice among alternatives, the BLM 
must obtain that information unless the costs of doing so would be exorbitant or the means of 
obtaining the information are unknown. 40 C.F.R. § 1502.22.  Here the costs are reasonable to 
obtain information needed to complete the analysis and the BLM must provide additional 
information in the EIS—through a supplement or revised EIS.  Even in those instances where 
complete data is unavailable, the EIS also must contain an analysis of the worst-case scenario 
resulting from the proposed project.  Friends of Endangered Species v. Jantzen, 760 F.3d 976, 
988 (9th Cir. 1985) (NEPA requires a worst case analysis when information relevant to impacts 
is essential and not known and the costs of obtaining the information are exorbitant or the means 
of obtaining it are not known) citing Save our Ecosystems v. Clark, 747 F.2d 1240, 1243 (9th 
Cir. 1984); 40 C.F.R. § 1502.22. 

A. Purpose And Need and Project Description are Too Narrowly Construed and 
Unlawfully Segment the Analysis  

1. Purpose and Need: 

Agencies cannot narrow the purpose and need statement to fit only the proposed project 
and then shape their findings to approve that project without a “hard look” at the environmental 
consequences. To do so would allow an agency to circumvent environmental laws by simply 
“going-through-the-motions.”  It is well established that NEPA review cannot be “used to 
rationalize or justify decisions already made.” 40 C.F.R. § 1502.5; Metcalf v. Daley, 214 F.3d 
1135, 1141-42 (9th Cir. 2000) (“the comprehensive ‘hard look’ mandated by Congress and 
required by the statute must be timely, and it must be taken objectively and in good faith, not as 
an exercise in form over substance, and not as a subterfuge designed to rationalize a decision 
already made.”)  As Ninth Circuit noted an “agency cannot define its objectives in unreasonably 
narrow terms.”  City of Carmel-by-the-Sea v. U.S. Dept. of Transportation, 123 F.3d 1142, 1155 
(9th Cir. 1997); Muckleshot Indian Tribe v. U.S. Forest Service, 177 F. 3d 900, 812 (9th Cir. 
1999). The statement of purpose and alternatives are closely linked since “the stated goal of a 
project necessarily dictates the range of ‘reasonable’ alternatives.”  City of Carmel, 123 F.3d at 
1155. The Ninth Circuit recently reaffirmed this point in National Parks Conservation Assn v. 
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BLM, 586 F.3d 735, 746-48 (9th Cir. 2009) (holding that “[a]s a result of [an] unreasonably 
narrow purpose and need statement, the BLM necessarily considered an unreasonably narrow 
range of alternatives” in violation of NEPA). 

The purpose behind the requirement that the purpose and need statement not be 
unreasonably narrow, and NEPA in general is, in large part, to “guarantee[ ] that the relevant 
information will be made available to the larger audience that may also play a role in both the 
decision-making process and the implementation of that decision.”  Robertson v. Methow Valley 
Citizens Council, 490 U.S. 332, 349 (1989).  The agency cannot camouflage its analysis or avoid 
robust public input, because “the very purpose of a draft and the ensuing comment period is to 
elicit suggestions and criticisms to enhance the proposed project.”  City of Carmel-by-the-Sea, 
123 F.3d at 1156. The agency cannot circumvent relevant public input by narrowing the purpose 
and need so that no alternatives can be meaningfully explored or by failing to review a 
reasonable range of alternatives. 

The BLM’s purpose and need for the proposed Palen project is “respond to Palen Solar 
I’s application under Title V of FLPMA (43 U.S.C. 1761) for a ROW grant to construct, operate, 
and decommission a solar thermal facility on public lands in compliance with FLPMA, BLM 
ROW regulations, and other Federal applicable laws” (DEIS at A-11), and also states that the 
“BLM authorities include: 

• Executive order 13212, dated May 18, 2001, which mandates that agencies act 
expediently and in a manner consistent with applicable laws to increase the “production 
and transmission of energy in a safe and environmentally sound manner.” 
• The EPAct, which requires the Department of the Interior (BLM’s parent agency) to 
approve at least 10,000 MW of renewable energy on public lands by 2015. 
• Secretarial Order 3285, dated March 11, 2009, which "establishes the development 
of renewable energy as a priority for the Department of the Interior.” 

DEIS at A-12. The DEIS notes that an amendment to the CDCA Plan is needed in order to 
approve the project but does not clearly identify the plan amendment as a part of the project 
being evaluated. Rather, the DEIS states: “If the BLM decides to approve the issuance of a 
ROW grant, the BLM will also amend the CDCA Plan as required.”  DEIS at A-11.  BLM’s 
purpose and need is very narrowly construed to the proposed project itself and an amendment to 
the Plan for the project only. The purpose and need provided in the DEIS is impermissibly 
narrow under NEPA for several reasons, most importantly because it foreclosed meaningful 
alternatives review in the DEIS.  Because the purpose and need and the alternatives analysis are 
at the “heart” of NEPA review and affect nearly all other aspects of the EIS, on this basis and 
others, BLM must revise and re-circulate the DEIS.  

The DOE purpose and need statement provides: 

The Applicant has applied to the Department of Energy (DOE) for a loan 
guarantee under Title XVII of the Energy Policy Act of 2005 (EPAct 05), as 
amended by Section 406 of the American Recovery and Reinvestment Act of 
2009, P.L. 111-5 (the “Recovery Act”). DOE is a cooperating agency on this EIS 
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pursuant to an MOU between DOE and BLM signed in January 2010. The 
purpose and need for action by DOE is to comply with its mandate under EPAct 
by selecting eligible projects that meet the goals of the Act. 

DEIS at A-12. 

In discussing the cumulative scenario, the DOE loan guarantee program is also described 
as one of the incentive programs for funding renewable energy projects: 

Example[s] of incentives for developers to propose renewable energy projects on 
private and public lands in California, Nevada and Arizona, include the following: 

� U.S. Treasury Department's Payments for Specified Energy Property in Lieu of 
Tax Credits under §1603 of the American Recovery and Reinvestment Act of 
2009 (Public Law 1115) - Offers a grant (in lieu of investment tax credit) to 
receive funding for 30% of their total capital cost at such time as a project 
achieves commercial operation (currently applies to projects that begin 
construction by December 31, 2010 and begin commercial operation before 
January 1, 2017). 

� U.S. Department of Energy (DOE) Loan Guarantee Program pursuant to §1703 
of Title XVII of the Energy Policy Act of 2005 - Offers a loan guarantee that is 
also a low interest loan to finance up to 80% of the capital cost at an interest rate 
much lower than conventional financing. The lower interest rate can reduce the 
cost of financing and the gross project cost on the order of several hundred 
million dollars over the life of the project, depending on the capital cost of the 
project. 

DEIS at B.3-2. 

The Center is well aware that deadlines for funding, particularly for the American 
Recovery and Reinvestment Act (“ARRA”) funds, have driven the pace of the environmental 
review for this project and others and, while such funding mechanisms are important, deadlines 
cannot be used as an excuse for rushed and inadequate NEPA review.  The BLM and DOE must 
be concerned with the adequate NEPA review and even if the agencies can properly have an 
objective of timely approval of projects they cannot properly have as purpose and need of the 
project a rushed inadequate environmental impact review.   

Moreover, in its discussion of the need for renewable energy production the DEIS fails to 
address risks associated with global climate change in context of including both the need for 
climate change mitigation strategies (e.g., reducing greenhouse gas emissions) and the need for 
climate change adaptation strategies (e.g., conserving intact wild lands and the corridors that 
connect them).  All climate change adaptation strategies underline the importance of protecting 
intact wild lands and associated wildlife corridors as a priority adaptation strategy measure.  

The habitat fragmentation, loss of connectivity for terrestrial wildlife, and introduction of 
predators and invasive weed species associated with the proposed project in the proposed 
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location may run contrary to an effective climate change adaptation strategy.  Siting the proposed 
project in the proposed location impacting sand dune ecosystems, occupied habitat and important 
habitat linkage areas, major washes and other fragile desert resources could undermine a 
meaningful climate change adaptation strategy with a poorly executed climate change mitigation 
strategy. Moreover, the project itself will emit greenhouse gases and the DEIS contains no 
discussion of ways to avoid, minimize or off set these emissions although such mitigation is 
clearly feasible and other technologies have far less or no GHG emissions during operations are 
also likely to have fewer emissions when calculated on a lifecycle basis.  The way to maintain 
healthy, vibrant ecosystems is not to fragment them and reduce their biodiversity.   

B.	 The DEIS Does Not Adequately Describe Environmental Baseline 

BLM is required to “describe the environment of the areas to be affected or created by the 
alternatives under consideration.” 40 CFR § 1502.15. The establishment of the baseline 
conditions of the affected environment is a practical requirement of the NEPA process.  In Half 
Moon Bay Fisherman’s Marketing Ass’n v. Carlucci, 857 F.2d 505, 510 (9th Cir. 1988), the 
Ninth Circuit states that “without establishing  . . . baseline conditions . . . there is simply no way 
to determine what effect [an action] will have on the environment, and consequently, no way to 
comply with NEPA.”  Similarly, without a clear understanding of the current status of these 
public lands BLM cannot make a rational decision regarding proposed project.  See Center for 
Biological Diversity v. U.S. Bureau of Land Management, et al., 422 F. Supp. 2d 1115, 1166-68 
(N.D. Cal. 2006) (holding that it was arbitrary and capricious for BLM to approve a project 
based on outdated and inaccurate information regarding biological resources found on public 
lands). 

The DEIS fails to provide adequate baseline information and description of the 
environmental setting in many areas including in particular the status of rare plants, animals  and 
communities including golden eagles, rare plants, and the sand dune ecosystem.   

The baseline descriptions in the DEIS are inadequate particularly for the areas where 
surveys are ongoing. As discussed below, because of the deficiencies of the baseline data for 
the proposed project area, the DEIS fails to adequately describe the environmental baseline. 
Many of the rare and common but essential species and habitats have incomplete and/or vague 
on-site descriptions that make determining the proposed project’s impacts difficult at best.  Some 
of the rare species/habitats baseline conditions are totally absent, therefore no impact assessment 
is provided either. A supplemental document is required to fully identify the baseline conditions 
of the site, and that baseline needs to be used to evaluate the impacts of the proposed project. 

C. 	 Failure to Identify and Analyze Direct and Indirect Impacts to Biological 
Resources 

The EIS fails to adequately analyze the direct, indirect, and cumulative impacts of the 
proposed project on the environment.  The Ninth Circuit has made clear that NEPA requires 
agencies to take a “hard look” at the effects of proposed actions; a cursory review of 
environmental impacts will not stand. Idaho Sporting Congress v. Thomas, 137 F.3d 1146, 
1150-52, 1154 (9th Cir. 1998). Where the BLM has incomplete or insufficient information, 
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NEPA requires the agency to do the necessary work to obtain it where possible. 40 C.F.R. 
§1502.22; see National Parks & Conservation Ass'n v. Babbitt, 241 F.3d 722, 733 (9th Cir. 
2001) (“lack of knowledge does not excuse the preparation of an EIS; rather it requires [the 
agency] to do the necessary work to obtain it.”) 

Moreover, BLM must look at reasonable mitigation measures to avoid impacts in the 
DEIS but failed to do so here. Even in those cases where the extent of impacts may be somewhat 
uncertain due to the complexity of the issues, BLM is not relieved of its responsibility under 
NEPA to discuss mitigation of reasonably likely impacts at the outset. Even if the discussion 
may of necessity be tentative or contingent, NEPA requires that the BLM provide some 
information regarding whether significant impacts could be avoided.  South Fork Band Council 
of Western Shoshone v. DOI , 588 F.3d 718 , 727 (9th Cir. 2009). 

The lack of comprehensive surveys is particularly problematic.  Failure to conduct 
sufficient surveys prior to construction of the project also effectively eliminates the most 
important function of surveys - using the information from the surveys to minimize harm caused 
by the project and reduce the need for mitigation.  Often efforts to mitigate harm are far less 
effective than preventing the harm in the first place.  In addition, without understanding the 
scope of harm before it occurs, it is difficult to quantify an appropriate amount and type of 
mitigation. 

The DEIS recognizes (at pg. ES-15) that based on the information provided in the 
biological resources analysis does not complies with all of the laws, ordinances, regulations, and 
standards (LORS). Additionally impacts are not fully mitigated. For this reason alone, a 
supplemental or revised DEIS needs to be provided that complies with all the LORS and 
additional alternatives are included (including a preferred alternative) that avoids and reduces the 
impacts to biological resources.  

The DEIS also acknowledges that the 2009 biological surveys are inadequate and 
supplementary 2010 surveys will be done (DEIS at C.2-3).  However the results of those surveys 
are not available in the DEIS. Therefore, it is impossible to evaluate the potential impact of the 
proposed project based on the lack of adequate survey data. 

The DEIS recognizes that the project is within two Wildlife Habitat Management Areas 
(WHMAs) as established under NECO – the Palen-Ford WHMA and Desert Wildlife 
Management Area (DWMA) Connectivity WHMA (DEIS at C.2-14).  No mitigation is proposed 
to mitigate the identified losses of these important WHMAs (DEIS at C.2-64). 

1.  Desert Tortoise 

The desert tortoise has lived in the western deserts for tens of thousands of years. In the 
1970’s their populations were noted to decline. Subsequently, the species was listed as 
threatened by the State of California in 1989 and by the U.S. Fish and Wildlife Service in 1990, 
which then issued a Recovery Plan for the tortoise in 1994. The U.S. Fish and Wildlife Service 
is in the process of updating the Recovery Plan, and a Draft Updated Recovery Plan was issued 
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in 2008, however it has not been finalized. Current data indicate a continued decline across the 
range of the listed species2 despite its protected status and recovery actions. 

The original and draft Updated Recovery Plans both recognize uniqueness in desert 
tortoise populations in California. This particular subpopulation of tortoise at the proposed 
project site are part of the Eastern Colorado Recovery unit3. Recent population genetics studies4 

have further confirmed 1994 Recovery Plan conclusions the Eastern Colorado Recovery unit was 
one of the most genetically unique recovery units. While the proposed project site may have low 
desert tortoise densities (the DEIS fails to identify the actual number of desert tortoise estimated 
to be onsite), this particular recovery unit has also been documented to have the second highest 
declines in population over the last two years – 37% decline 5. The DEIS fails to identify and 
consider the localized impact to this recovery unit that is already in steep decline.  

While Bio-10 requires a Desert Tortoise Relocation/Translocation Plan (DEIS at pg. C.2
130), no desert tortoise relocation/translocation plan was included in the DEIS. Recent desert 
tortoise translocations have resulted in significant short-term mortality up to 45%6 and unknown 
long-term survivorship.  It is imperative to have this important plan available in the revised DEIS 
in order for the public and decision makers to be able to evaluate the effectiveness of the 
proposed strategies. 

Mechanisms need to be included to assure that any and all mitigation acquisitions will be 
conserved in perpetuity for the conservation of the desert tortoise.  If those acquisitions are 
within existing Desert Wildlife Management Areas (DWMAs), higher levels of protection than 
are currently in place for DWMAs need to be put in place.  NEPA mandates consideration of the 
relevant environmental factors and environmental review of “[b]oth short- and long-term 
effects” in order to determine the significance of the project’s impacts.  40 C.F.R. § 1508.27(a) 
(emphasis added).  BLM has clearly failed to do so in this instance with respect to the impact to 
the desert tortoise. 

The 1:1 mitigation ratio of desert tortoise habitat outside of critical habitat is actually 
inadequate to mitigate for the destruction of habitat.  Mitigation presumes that acquisition will be 
appropriate tortoise habitat (occupied or unoccupied) which is currently existing and providing 
benefits to the species, to off-set the elimination of the proposed project site.  However, this 
strategy is still a net loss of habitat to the desert tortoise, as currently they are using or could use 
both the mitigation site and the proposed project site.  Therefore, in order to aid in recovery of 
this declining species, at a minimum a 2:1 mitigation ratio should be required as mitigation for 
the total elimination of desert tortoise habitat on the proposed project site. 

If tortoises are relocated or translocated, then the relocation and/or translocation areas 
need to be secured for tortoise conservation, to preclude moving the animals subsequently if 
additional projects move forward on the relocation or translocation site(s). 

2 USFWS 2009 
3 USFWS 1994 
4 Murphy et al. 2007 
5  USFWS 2009. 
6 Gowan and Berry 2010. 
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2. Desert Bighorn Sheep 

The DEIS completely dismisses any desert bighorn sheep impacts from the proposed 
project because of the I-10 interstate.  While we agree that the I-10 is currently a barrier to the 
movement of bighorn (and other species), clearly the DEIS fails to evaluate the opportunity via 
the propose project to re-establish historic linkage for bighorn sheep across the Chuckwalla 
Valley between the Palen Mountains (Bighorn Wildlife Habitat Management Area [WHMA]) 
and the Chuckwalla Mountains (Bighorn WHMA). The DEIS simply proposes to add another 
significant block to bighorn and wildlife movement in the area, without considering ways to 
ameliorate or improve the existing conditions. 

3. Mojave fringe-toed lizard/Sand dunes/Sand Transport System 

We agree with the DEIS conclusion that the impacts of the proposed project to the sand 
transport corridor, the sand dune habitat and the Mojave fringe-toed lizard will be significant 
impacts that cannot be mitigated unless the Project is reconfigured to avoid the obstruction of 
sand transport processes and the sand habitat of the Mojave fringe-toed lizard (DEIS at C.2-1). 
Clearly a supplemental DEIS must examine alternatives that reduce the significant impact to 
these rare communities, processes and species. 

The proposed project would “directly impact 1,735 acres of Mojave fringe-toed lizard 
habitat and would interfere with part of a regional sand transport corridor, affecting 
approximately 1,412 acres of downwind sand dunes” (DEIS at pg. C.2-4).  The DEIS proposes to 
mitigate Mojave fringe-toed lizard habitat at different mitigation ratios based on unexplained 
reasoning. For example occupied habitat of stabilized and partially stabilized dunes are proposed 
to be mitigated at 3:1, while occupied sand fields are to be mitigated at 1:1 (DEIS at pg C.2-65).  
Additionally indirect impacts (i.e. impacts caused to downwind sand deposits from impacts to 
the sand transport system) are proposed at only0.5:1 (DEIS at pg. C.2-65). Other solar energy 
projects proposed to impact Mojave fringe-toed lizard habitat have identified mitigation ratios of 
5:1 and 3:1 for direct impacts to all occupied Mojave fringe-toed lizard habitat and lesser ratios 
for indirect impacts. The DEIS fails to identify why different mitigation ratios are being used in 
different areas, when clearly the direct impacts will eliminate all occupied habitat of Mojave 
fringe-toed lizards on the site, and really directly impact down wind sand deposits as well. In 
addition, Table 6 notes that the acreage of stabilized and partially stabilized sand dunes to be 
directly impacted “may change upon verification of the extent of stabilized and partially 
stabilized sand dunes present in the Project Disturbance Area” (DEIS at pg.66). Clearly a 
supplemental DEIS needs to clarify exactly how much Mojave fringe-toed lizard habitat would 
be impacted by the proposed project and identify a consistent mitigation ratio for impacts to the 
Mojave fringe-toed lizard. 

The DEIS also fails to evaluate the impacts of the proposed project on Mojave fringe-
toed lizard outside of the project site. As Barrows et al. (2006)7 found, edge effects are 
significant for fringe-toed lizards and, in addition, the increase in predators associated with 

7  Barrows et al. 2006 
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developed edges may also have a significant adverse effect on fringe-toed lizards and other 
species. 

4. Rare and Special Status Plants 

As mentioned above, the botanical surveys were one of the inadequate surveys identified, 
and 2010 surveys were/are being done (DEIS at C.2-3). These incomplete data sets preclude 
evaluation of the impacts, or more importantly the ability to design the project to avoid and 
minimize impacts.  Clearly a supplemental DEIS is required to present these missing data.   

5. Migratory and Other Birds and Burrowing Owls 

Birds 

The DEIS downplays the fatalities that have been documented to occur from birds running into 
mirrors8. Adjacent to the proposed project site are agricultural fields, which also attract birds. 
The DEIS does not quantify the number of birds (rare, migratory or otherwise) that use/traverse 
the project site from the avian point count surveys, nor does it evaluate the impact to birds.  
McCrary9 estimated 1.7 birds deaths per week on a 32 ha site with mirrors and a power tower 
configuration. The proposed project site is approximately 1,578 ha (almost 50 times larger).  
While it is a solar trough technology and has a different kind of mirror and power plant 
configuration other researchers have evaluated, impacts to avian species from reflective surfaces 
and power lines10 are also a concern. The DEIS states that “there is insufficient information 
available to conclude with certainty that the PSPP would not be an ongoing source of mortality 
to birds for the life of the project” (DEIS at C.2-98).  We note that because of insufficient 
information the opposite conclusion could also be drawn.  The revised DEIS needs to analyze 
likely impacts to birds from the proposed project and mirror configuration based on the point 
counts. The failure to provide the baseline data from which to make any impact assessment 
violates NEPA. This failure to analyze impacts is not only a NEPA violation, but for migratory 
birds, may also lead to a violation of the Migratory Bird Treaty Act, 16 U.S.C. §§ 703 -711, 
because migratory birds may be “taken” if the proposed project is constructed.  Bio-16 requires 
an Avian Protection Plan which is proposed to “provide the information needed to determine if 
operation of the Project posed a collision risk for birds, and would provide adaptive management 
measures to mitigate those impacts to less than significant levels” (DEIS at pg. C.2-98). 
However, the Avian Protection Plan is not available to provide an assessment of impacts to 
migratory birds. 

While evaporation ponds noted as being part of the project in the DEIS (DEIS at pg. ES
11) we could not actually locate additional discussion of them in the DEIS.  Open water of any 
kind in the desert is an attractant to wildlife, and this very important issue needs to be addressed 
in the supplemental DEIS particularly with regards to the number and size of the basins, 

8 McCrary 1986 
Ibid 

10 Klem 1990, Erickson et al. 2005 
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attraction to animals including birds (including ravens), and strategies to keep them from 
attracting animals.   

Additionally Executive Order 13186  states “Each Federal agency taking actions that 
have, or are likely to have, a measurable negative effect on migratory bird populations is directed 
to develop and implement, within 2 years, a Memorandum of Understanding (MOU) with the 
Fish and Wildlife Service (Service) that shall promote the conservation of migratory bird 
populations.” 11 Furthermore the EO states that goals pursuant to the MOU include “3) prevent 
or abate the pollution or detrimental alteration of the Environment for the benefit of migratory 
birds, as practicable;” and “(6) ensure that environmental analyses of Federal actions required by 
the NEPA or other established environmental review processes evaluate the effects of actions 
and agency plans on migratory birds, with emphasis on species of concern;”.  Clearly, the 
supplemental DEIR needs to adequately identify the migratory bird issues on site and evaluate 
the impact to those species in light of the guidance in Executive Order 13186. 

Burrowing Owls 

The DEIS notes that burrowing owl including mated pairs are located in the proposed 
project area (DEIS at C.2-86-87). Preliminary results from the 2006-7 statewide census 
identified that the Sonoran desert harbors few Western burrowing owls.12  The DEIS fails to 
evaluate the potential impact of the proposed project on this regional distribution of owls. 

While “passive relocation” does minimize immediate direct take of burrowing owls, 
ultimately the burrowing owls’ available habitat is reduced, and “relocated” birds are forced to 
compete for resources with other resident burrowing owls and may move into less suitable 
habitat, ultimately resulting in “take”.  While Bio-18 requires a Burrowing Owl mitigation plan, 
that plan is not provided. Bio-18 also requires a Burrowing Owl Relocation and Translocation 
Plan which is also not provided.  As with other species, the lack of these plans does not enable 
the evaluation of proposed mitigation. Additionally, the requirements of the plan do not 
explicitly include long-term monitoring of passively relocated birds in order to evaluate 
survivorship of passively relocated birds. 

  Golden Eagle 

While no golden eagles were documented on the project site, as the DEIS notes “focused 
surveys for nest sites were not conducted, nor was an assessment made of use of the Project site 
by wintering golden eagles” (DEIS at pg. C.2-4). In addition, it appears that 2 golden eagle nests 
are located less than 10 miles away from the project site (DEIS Figure 10b – no page number). 
The DEIS fails to present exactly how to mitigate the loss of a substantial amount of foraging 
habitat for the golden eagle. The fact still remains that significant amounts of foraging habitat 
will decrease carrying capacity of the landscape and could result in a potential loss of habitat 
needed to support a nesting pair, which would impact reproductive capacity. 

11 http://ceq.hss.doe.gov/nepa/regs/eos/eo13186.html 
12 IBP 2008 
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Scientific literature on this subject is clear - the presence of humans detected by a raptor 
in its nesting or hunting habitat can be a significant habitat-altering disturbance even if the 
human is far from an active nest13. Regardless of distance, a straight-line view of disturbance 
affects raptors, and an effective approach to mitigate impacts of disturbance for golden eagles 
involves calculation of viewsheds using a three-dimensional GIS tool and development of 
buffers based on the modeling14. Golden eagles have also been documented to avoid 
industrialized areas that are developed in their territory.15 Additionally, the DEIS does not 
actually clearly analyze the impacts to and mitigations for the golden eagle under the Bald Eagle 
and Golden Eagle Protection Act, which prohibits, except under certain specified conditions, the 
take, possession, and commerce of such birds. 

6. Badger and Desert Kit Foxes 

Badgers and desert kit foxes were identified to occur throughout the project area (DEIS 
C.2-4). Literature on the highly territorial badger indicates that badger home territories range 
from 340 to 1,230 hectares16. Therefore, the proposed project could displace at least one badger 
territory. While surveys prior to construction are clearly essential, even passive relocation of 
badgers into suitable habitat may result “take”. Excluding badger from the site is likely to cause 
badgers to move into existing badger’s territory. The same scenario of passive relocation for kit 
fox may also result in “take”. Studies need to be provided on both on- and off-site badger and kit 
fox territories if animals are to be passively relocated in order to increase chances of persistence. 
At a minimum, the revised or supplemental DEIS should identify suitable habitat nearby if the 
project is relying on passive relocation as a mitigation strategy.   

7. Cryptobiotic soil crusts and Desert Pavement 

The proposed project is located in the Mojave Desert Air Quality Management District 
area, which is already in non-attainment for PM-10 particulate matter17. The construction of the 
proposed project further increases emissions of these types of particles because of the disruption 
and elimination of potentially thousands of acres of cryptobiotic soil crusts.  Cryptobiotic soil 
crusts are an essential ecological component in arid lands. They are the “glue” that holds surface 
soil particles together precluding erosion, provide “safe sites” for seed germination, trap and 
slowly release soil moisture, and provide CO2 uptake through photosynthesis18. 

The FEIS does not describe the on-site cryptobiotic soil crusts.  The proposed project will 
disturb an unidentified portion of these soil crusts and cause them to lose their capacity to 
stabilize soils and trap soil moisture.  The DEIS fails to provide a map of the soil crusts over the 
project site, and to present any avoidance or minimization measures.  It is unclear how many 
acres of cryptobiotics soils will be affected by the project.  The DEIS must identify the extent of 

13 Richardson and Miller 1997 
14 Camp et al. 1997; Richardson and Miller 1997 
15 Walker et al. 2005 
16 Long 1973, Goodrich and Buskirk 1998 
17 http://www.mdaqmd.ca.gov/index.aspx?page=214 
18 Belnap 2003, Belnap et al 2003, Belnap 2006, Belnap et al. 2007 
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the cryptobiotic soils on site and analyze the potential impacts to these diminutive, but essential 
desert ecosystem components as a result of this project. 

While desert pavements are mentioned as occurring on the proposed project site (DEIS at 
C.2-16), quantitative acreage of pavement are not identified.  The impact to air quality from 
disturbance of desert pavement is not analyzed.      

8. Insects 

The DEIS fails to address insects on the proposed project site.  In fact no surveys or 
evaluation of rare or common insects are included in the DEIS.  Dune habitats are notorious for 
supporting endemic insects, typically narrow habitat specialists19. 

9. Decommissioning and Reclamation Plan 

Desert lands are notoriously hard to revegetate or rehabilitate20 and revegetation never 
supports the same diversity that originally occurred in the plant community prior to 
disturbance21. The task of revegetating almost eleven square miles will be a Herculean effort that 
will require significant financial resources. In order to assure that the ambitious goals of the 
revegetation effort is met post project closure, it will be necessary to bond the project, so that all 
revegetation obligations will be met and assured. The bond needs to be structured so that it is tied 
to meeting the specific revegetation criteria. 

The project will cause permanent impacts to the on-site plant communities and habitat for 
wildlife despite “revegetation”, because the agency’s regulations based on the Northern and 
Eastern Colorado Plan’s rehabilitation strategies22 only requires 40% of the original density of 
the “dominant” perennials, only 30% of the original cover. Dominant perennials are further 
defined as “any combination of perennial plants that originally accounted cumulatively for at 
least 80 percent of relative density”.23 These requirements fail to truly “revegetate” the plant 
communities to their former diversity and cover even over the long term.  While Bio-22 requires 
the development of a Decommissioning Plan, that plan is not available for public review. In fact 
the DEIS states that “Draft Conceptual Decommissioning Plan (AECOM 2010d) does not 
provide sufficient information to guide the decommissioning of the channel or restoration of the 
Project Disturbance Area, nor does it provide any information that could be used to develop an 
estimate of the funding needed for those activities (DEIS at pg. C.2-99).  BLM’s own regulations 
43 CFR 3809.550 et seq. require a detailed reclamation plan and a cost estimate, they need to be 
included in the revised EIS. A comprehensive decommissioning plan must be developed not just 
for the proposed channels, but for the whole project site. This plan must be included in the 
revised or supplement DEIS in order to evaluate the effectiveness as mitigation. 

10. Fire Plan 

19 Dunn 2005. 
20 Lovich and Bainbridge 1999 
21 Longcore 1997 
22 http://www.blm.gov/ca/st/en/fo/cdd/neco.html 
23 Ibid 
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Fire in desert ecosystems is well documented to cause catastrophic landscape scale 
changes24  and impacts to the local species25. The DEIS mentions the impacts of fire via the 
proliferation of nonnative weeds (DEIS at C.2-17), it fails to analyze the impacts of fire on 
adjacent natural desert habitat. The DEIS fails to adequately analyze the impact that an escaped 
on-site-started fire could have on the natural lands adjacent to the project site if it escaped from 
the site.  The DEIS also fails to address the mitigation of this potential impact. Instead it defers it 
to the Worker Environmental Awareness Program (WEAP) and only requires “a discussion of 
fire prevention measures to be implemented by workers during project activities” (DEIS at C.2
153). A fire prevention and protection plan needs to be developed and required to prevent the 
escape of fire onto the adjacent landscape (avoidance), lay out clear guidelines for protocols if 
the fire does spread to adjacent wildlands (minimization) and a revegetation plan if fire does 
occur on adjacent lands originating from the project site (mitigation) or caused by any activities 
associated with construction or operation of the site even if the fire originates off of the project 
site. 

11. Failure to Identify Appropriate Mitigation 


Because the DEIS fails to provide adequate identification and analysis of impacts, 
inevitably, it also fails to identify adequate mitigation measures for the project’s environmental 
impacts.  “Implicit in NEPA’s demand that an agency prepare a detailed statement on ‘any 
adverse environmental effects which cannot be avoided should the proposal be implemented,’ 42 
U.S.C. § 4332(C)(ii), is an understanding that an EIS will discuss the extent to which adverse 
effects can be avoided.”  Methow Valley, 490 U.S. at 351-52. Because the DEIS does not 
adequately assess the project’s direct, indirect, and cumulative impacts, its analysis of mitigation 
measures for those impacts is necessarily flawed.  The DEIS must discuss mitigation in sufficient 
detail to ensure that environmental consequences have been fairly evaluated.”  Methow Valley, 
490 U.S. at 352; see also Idaho Sporting Congress, 137 F.3d at 1151 (“[w]ithout analytical detail 
to support the proposed mitigation measures, we are not persuaded that they amount to anything 

3-71more than a ‘mere listing’ of good management practices”). As the Supreme Court clarified in 
Robertson, 490 U.S. at 352, the “requirement that an EIS contain a detailed discussion of 
possible mitigation measures flows both from the language of [NEPA] and, more expressly, from 
CEQ’s implementing regulations” and the “omission of a reasonably complete discussion of 
possible mitigation measures would undermine the ‘action forcing’ function of NEPA.” 

Although NEPA does not require that the harms identified actually be mitigated, NEPA 
does require that an EIS discuss mitigation measures, with “sufficient detail to ensure that 
environmental consequences have been fairly evaluated” and the purpose of the mitigation 
discussion is to evaluate whether anticipated environmental impacts can be avoided. Methow 
Valley, 490 U.S. at 351-52. As the Ninth Circuit recently noted: “[a] mitigation discussion 
without at least some evaluation of effectiveness is useless in making that determination.”  South 
Fork Band Council of Western Shoshone v. DOI , 588 F.3d 718 , 727 (9th Cir. 2009) (emphasis 

24 Brown and Minnich 1986, Lovich and Bainbridge 1999, Brooks 2000, Brooks and Draper 
2006, Brooks and Minnich 2007
25  Dutcher 2009 
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in original).   

Here, the DEIS does not provide a full analysis of possible mitigation measures to avoid 
or lessen the impacts of the proposed project and therefore the BLM cannot properly assess the 
likelihood that such measures would actually avoid the impacts of the proposed project.  

D. 	Key Plans Not Included 

The DEIS fails to include key plans for public review.  Plans identified in the DEIS and 
relied upon for adequate mitigation but which are unavailable include: 
o	 Weed Management Plan (DEIS at C.2-170) 
o	 Biological Resources Mitigation Implementation and Monitoring Plan (DEIS at C.2-153) 
o	 Raven Management and Monitoring Plan (DEIS at C.2-169) 
o	 detailed revegetation plan for temporary disturbance (DEIS at C.2-158) 
o	 Decommissioning and Reclamation Plan (for permanent closure) (DEIS at C.2-181)  
o	 Burrowing Owl Mitigation and Monitoring Plan (DEIS at C.2-173) 
o	 Burrowing Owl Relocation/Translocation Plan (DEIS at C.2-86) 
o	 Avian Protection Plan (DEIS at C.2-171) 
o	 Desert Tortoise Relocation/Translocation Plan (DEIS at C.2-162) 
o	 Desert Tortoise Management Plan for Compensatory Mitigation Lands (DEIS at C.2-89)  
o	 Special-status Plant Impact Avoidance and Mitigation Plan (DEIS at C.2-175) 
o	 Management Plan for Sand Dune/Fringe-toed Lizard Compensation lands (DEIS at C.2

177) 
o	 Ground Water Dependent Vegetation Monitoring Plan (DEIS at C.2-182) 
o	 Compensatory Mitigation Plan for State Waters (DEIS at C.2-179) 
o	 Desert Tortoise Compensatory Mitigation Plan (DEIS at C.2-89) 

Plans that are not currently required but need to be included: 
o	 Bat Protection Plan 
o	 Plan for restoring sheet flow to the terrain downslope of the Project boundaries  
o	 Management Plan for Sand Dune/Fringe-toed Lizard  
o	 Fire Plan 

All of these plans are key components to evaluating the avoidance, minimization and 
mitigation to biological resources by the proposed project.  Their absence makes it impossible to 
evaluate the impacts from the proposed project.  Each of these plans needs to be included in the 
supplemental EIS. 

E. Impacts to Water Resources— Surface and Groundwater Water Impacts 

As the DEIS notes, the proposed project will impact a large number of washes and 
ephemeral streams and is on an alluvial fan.  These areas provide important habitat values that 
will be completely lost by the grading proposed for the project site.  Moreover, the loss of natural 
surface water flows and the re-direction of surface waters will have significant impacts to the 

cont. 
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dunes ecosystems.  The impacts on soils and particularly on sand transport from the proposed 
project have not been adequately addressed in the DEIS. 

The Center appreciates that the proposed Palen project would be dry-cooled with water 
use averaging 300 acre-feet/year. DEIS at C.9-4.  While this proposed project would use 
significantly less water than proposed for other projects (particularly the proposed Genesis 
project which seeks to use an average of 1,644 acre-feet/yr), even with dry cooling, the amount 
of water use by the project will be significant in this arid area and the DIES does not contain 
sufficient information to show that surface resources on other public lands will not be affected by 
the drawdown of the water table over the life of the project. Moreover, the cumulative impacts 
to groundwater resources from this project and others in the area could be significant annually 
and over the life of the project. 

Reserved Water Rights: As BLM is well aware, the California Desert Protection Act 
(“CDPA”) expressly reserved water rights for wilderness areas that were created under the act 
including the Palen-McCoy Wilderness and others.  16 U.S.C. §410aaa-76.26  The CDPA 
reserved sufficient water to fulfill the purposes of the Act which include to “preserve unrivaled 
scenic, geologic, and wildlife values associated with these unique natural landscapes,” 
“perpetuate in their natural state significant and diverse ecosystems of the California desert,” and 
“retain and enhance opportunities for scientific research in undisturbed ecosystems.” 103 P.L. 
433, Sec. 2. The priority date of such reserved water rights is 1994 when the CDPA was 
enacted. Therefore, at minimum, the BLM must ensure that use of water for the proposed 
project (and cumulative projects) over the life of the proposed projects will not impair those 
values in the wilderness that depend on water resources (including perennial, seasonal, and 
ephemeral creeks, springs and seeps as well as any riparian dependent plants and wildlife).    

Although no express reservation of rights has been made for many of the other public 
lands in the CDCA, the DEIS should have addressed the federal reserved water rights afforded to 
the public to protect surface water sources on all public lands affected by the proposed project.  
Pursuant to Public Water Reserve 107 (“PWR 107”), established by Executive Order in 1926, 
government agencies cannot authorize activities that will impair the public use of federal 
reserved water rights. 

PWR 107 creates a federal reserved water right in water flows that must be maintained to 
protect public water uses. U.S. v. Idaho, 959 P.2d 449,453 (Idaho, 1998) cert. denied; Idaho v. 
U.S. 526 U.S. 1012 (1999); Cappaert v. U.S., 426 U.S. 128, 145 (1976). PWR 107 applies to 
reserve water that supports riparian areas, reserve water that provides flow to adjacent creeks and 
isolated springs that are “nontributary” or which form the headwaters of streams.  U.S. v. City & 
County of Denver, 656 P.2d 1, 32 (Colo., 1982). Accordingly, BLM cannot authorize activities 
that will impair the public use of reserved waters covered by PWR 107.  

26  The reservation excluded two wilderness areas with regard to Colorado River water.  See 103 P.L. 433; 108 Stat. 
4471; 1994 Enacted S. 21; 103 Enacted S. 21, SEC. 204. COLORADO RIVER. (“With respect to the Havasu and 
Imperial wilderness areas designated by subsection 201(a) of this title, no rights to water of the Colorado River are 
reserved, either expressly, impliedly, or otherwise.”) 

3-73 
cont. 

3-74 

3-75 

3-76 

3-77 

Re: CBD Comments on Palen Solar Power Plant DEIS 24 
July 1, 2010 

K-36 



 

 

 

 

 

 

 

Comment Letter 3
 

BLM must examine the federal reserved water rights within the area affected by the 
proposed project and other proposed projects in this area that will use significant amounts of 
groundwater. This examination must include a survey of the any water sources potentially 
affected by the proposed project. The BLM must ensure that any springs, seeps, creeks or other 
water sources on public land and particularly within the wilderness areas are not degraded by the 
proposed projects’ use of water and continue meet the needs of the existing wildlife and native 
vegetation that depend on those water resources. 

PWR 107 also protects the public lands on which protected water sources exist. 
Accordingly, BLM should not only consider the impact of projects on water sources present on 
public lands, but also the direct and indirect impacts of the proposed project on the surrounding 
lands as well as impacts to the ecosystem as a whole. 

The Center is also concerned that the discussion in the DEIS is also incomplete because it 
fails to address any potential water rights that could arguably be created from use of groundwater 
by the proposed project on these public lands. While the Center recognizes that this issue may 
involve somewhat complex legal issues, at minimum, the BLM must address this question and to 
ensure that any water rights that could arguably be created will be conveyed back to the BLM 
owner and run with the land at the end of the proposed project ROW term.  The BLM must 
provide a mechanism to insure that in no case will the use of water for the proposed project on 
these public lands result in water rights accruing to the project applicant that it could arguably 
convey to any third party. Therefore, any water rights arguably created by groundwater 
pumping on these public lands for the proposed project must not ultimately accrue to any third 
party for use off-site or on-site in the future for any other project.  Moreover, BLM should ensure 
that the applicant will not use the groundwater associated with the project off-site for any 
purpose. 

The DEIS states (at pg. ES-16) that based on the information provided in the soils and 
water analysis it is undetermined if the project proposal and mitigations complies with all of the 
LORS –based primarily on the lack of a jurisdictional determination from the Army Corps of 
Engineers. However, the DEIS then assumes impacts can be mitigated.  

F.	 The DEIS Fails to Adequately Identify, Analyze and Off-set  

Impacts to Air Quality and GHG Emissions. 


Federal courts have squarely held that NEPA requires federal agencies to analyze climate 
change impacts. Center for Biological Diversity v. National Highway Traffic Safety 
Administration, 508 F.3d 508 (9th Cir. 2007). As most relevant here, NEPA requires 
consideration of greenhouse gas emissions (“GHG emissions”) associated with all projects and, 
in order to fulfill this requirement the agencies should look at all aspects of the project which 
may create greenhouse gas emissions including operations, construction, and life-cycle emissions 
from materials.  Where a proposed project will have significant GHG emissions, the agency 
should identify alternatives and/or mitigation measures that will lessen such effects. 

As part of the NEPA analysis federal agencies must assess and, wherever possible, 
quantify or estimate GHG emissions by type and source by analyzing the direct operational 
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impacts of proposed actions. Assessment of direct emissions of GHG from on-site combustion 
sources is relatively straightforward. For many projects, as with the proposed project, energy 
consumption will be the major source of GHGs.  The indirect effects of a project may be more 
far-reaching and will require careful analysis. Within this category, for example, the BLM should 
evaluate, GHG and GHG-precursor emissions associated with construction, electricity use, fossil 
fuel use, water consumption, waste disposal, transportation, the manufacture of building 
materials (lifecycle analysis), and land conversion. Moreover, because many project may 
undermine or destroy the value of carbon sinks, including desert soils, projects may have 
additional indirect effects from reduction in carbon sequestration, therefore both the direct and 
quantifiable GHG emissions as well as the GHG effects of destruction of carbon sinks should be 
analyzed. 

The discussion of greenhouse gas emissions (“GHG”) in the DEIS notes that the solar 
project will produce GHGs primarily from the gas boilers and Heat Transfer Fluid (“HTF”) 
heaters. The GHG emissions from the boilers during project operations is estimated to be 7,408 
metric tons CO2 equivalent (however the emissions from the HTF heaters are not listed), with 
the metric tons CO2 equivalent annually for total operations emissions (including all sources) of 
10,124 metric tons CO2 equivalent annually. DEIS at C.1-68 (Greenhouse gas table 3).  The 
boilers and heaters are stated to be for start up or freeze control (DEIS at C.1-69), but the DEIS 
assumes that they may be allowed to be used for very long periods of time – up to 12 hours per 
day for the boilers up to 5,100 hours per year (no clear limits on the HTF heaters is provided) . 
See DEIS at C.1-25. No explanation is provided for these long hours of supplemental natural gas 
use for this solar power plant and no additional limits are discussed or analyzed in violation of 
NEPA. The DEIS also fails to adequately explore whether an alternative solar technology (such 
as PV) would reduce greenhouse gas emissions both during operations and over the life-cycle of 
the components of the proposed project.  There is no discussion of reducing these sources by 
using alternative fuels or highly efficient vehicles and equipment and no discussion of providing 
off sets for these GHG emissions. 

Another GHG emission source for this proposed project is SF6 from electrical equipment 
leakage. DEIS at C.1-68.  However, the DEIS does not mention additional sources of SF6 from 
transmission lines associated with the project. Moreover, leakage of SF6 is of particular concern 
as it is many times more potent greenhouse gas than CO2—indeed, its potential as a GHG has 
been estimated at 23,900 times that of CO2 (for a 100 year time horizon) and it can persist in the 
atmosphere far longer than CO2 as well—up to 3,200 years.27  The DEIS fails to state the actual 
amount of SF6 that is estimated to leak from equipment and provides only that 12 MTCO2E is 
expected in emissions each year. No information is provided on the calculation.  Moreover, the 
DEIS does not analyze any alternatives to avoid or minimize the long-term emissions of this 
powerful GHG from operations and no mitigation measures are provided.   

27 P. Forster et al., Changes in Atmospheric Constituents and in Radiative Forcing, 
in CLIMATE CHANGE 2007: THE PHYSICAL SCIENCE BASIS. CONTRIBUTION OF WORKING GROUP I TO THE FOURTH 
ASSESSMENT REPORT OF THE INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE (Solomon, S., et al. eds., 
Cambridge University Press 2007) at p. 212, Table 2.14. 
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The GHG emissions from the construction phase of the project are stated to be over 
101,000 metric tons CO2 equivalent (Greenhouse gas table 2, DEIS C.1-68). Again, there is no 3-82 
discussion of reducing these emissions by using more efficient equipment or vehicles. 

The DEIS also fails to adequately address other air quality issues including PM10 both 
during construction and operation which is of particular concern in this area which is a 
nonattainment area for PM10 and ozone.  It is clear that extensive on-site grading will result in 
significant amounts of bare soils and increased PM10 may be introduced into the air by wind and 

3-83that the use of the area during construction and operations will lead to additional PM10 
emissions from the site.  Although some mitigation measures are suggested they are not specific 
and enforceable and because the extent of the impact has not been adequately addressed as an 
initial matter there is no way to show that the mitigation measures proffered will reduce the 
impacts to less than significance.  

BLM fails to identify any significant GHG emissions and therefore does not provide for 
avoidance, minimization, or mitigation.  BLM has also failed to include the loss of carbon 
sequestration from soils in its calculations or to provide a lifecycle analysis of GHG emissions 
that include manufacturing and disposal.  Moreover, it is undisputed that in the near-term GHG 3-84 
emissions will increase emissions during construction, and in the manufacturing and 
transportation of the components. BLM fails to consider any alternatives to the project that 
would minimize such emissions or to require that these near-term emissions be off set in any 
way. 

Although the proposed project may reduce GHG’s overall it will also emit GHGs during 
both construction and operations that are not accounted for or off-set, BLM completely fails to 3-85 
explore this aspect of the impacts of the project in the DEIS in violation of NEPA.  

G. The Analysis of Cumulative Impacts in the DEIS Is Inadequate 

A cumulative impact is “the impact on the environment which results from the 
incremental impact of the action when added to other past, present, and reasonably foreseeable 
future actions regardless of what agency (Federal or non-Federal) or person undertakes such 
other actions.  Cumulative impacts can result from individually minor but collectively significant 
actions taking place over a period of time.”  40 C.F.R. § 1508.7. The Ninth Circuit requires 
federal agencies to “catalogue” and provide useful analysis of past, present, and future projects. 
City of Carmel-By-The-Sea v. U.S. Dept. of Transp., 123 F.3d 1142, 1160 (9th Cir. 1997); 
Muckleshoot Indian Tribe v. U.S. Forest Service, 177 F.3d 800, 809-810 (9th Cir. 1999). 

“In determining whether a proposed action will significantly impact the human 
environment, the agency must consider ‘[w]hether the action is related to other actions with 
individually insignificant but cumulatively significant impacts. Significance exists if it is 
reasonable to anticipate a cumulatively significant impact on the environment.’ 40 C.F.R. § 
1508.27(b)(7).” Oregon Natural Resources Council v. BLM, 470 F.3d 818, 822-823 (9th Cir. 
2006). NEPA requires that cumulative impacts analysis provide “some quantified or detailed 
information,” because “[w]ithout such information, neither courts nor the public . . . can be 
assured that the Forest Service provided the hard look that it is required to provide.”  Neighbors 

Re: CBD Comments on Palen Solar Power Plant DEIS 27 
July 1, 2010 

K-39 



 
 

  

 

 

 

 

 

 

 

 
 

Comment Letter 3
 

of Cuddy Mountain v. United States Forest Service, 137 F.3d 1372, 1379 (9th Cir. 1988); see also 
id. (“very general” cumulative impacts information was not hard look required by NEPA). The 
discussion of future foreseeable actions requires more than a list of the number of acres affected, 
which is a necessary but not sufficient component of a NEPA analysis; the agency must also 
consider the actual environmental effects that can be expected from the projects on those acres. 
See Klamath-Siskiyou Wildlands Ctr. v. BLM, 387 F.3d 989, 995-96 (9th Cir. 2004) (finding that 
the environmental review documents “do not sufficiently identify or discuss the incremental 
impact that can be expected from each [project], or how those individual impacts might combine 
or synergistically interact with each other to affect the [] environment. As a result, they do not 
satisfy the requirements of the NEPA.”)  Finally, cumulative analysis must be done as early in 
the environmental review process as possible, it is not appropriate to “defer consideration of 
cumulative impacts to a future date.  ‘NEPA requires consideration of the potential impacts of an 
action before the action takes place.’”  Neighbors, 137 F.3d at 1380 quoting City of Tenakee 
Springs v. Clough, 915 F.2d 1308, 1313 (9th Cir. 1990) (emphasis in original).   

The DEIS identifies many of the cumulative projects but does not meaningfully analyze 
the cumulative impacts to resources in the California desert from the many proposed projects 
(including renewable energy projects and others). Moreover, because the initial identification 
and analysis of impacts unfinished, the cumulative impacts analysis cannot be complete. For 
example, the identification of plant communities on site is unfinished and incomplete as is the 
evaluation of the impacts of the gen-tie line and the Red Bluff substation, the cumulative impacts 
are also therefore inadequate. 

The DEIS also fails to consider all reasonably foreseeable impacts in the context of the 
cumulative impacts analysis.  See Native Ecosystems Council v. Dombek, et al, 304 F.3d 886 (9th 
Cir. 2002) (finding future timber sales and related forest road restriction amendments were 
“reasonably foreseeable cumulative impacts”).  The DEIS also fails to provide the needed 
analysis of how the impacts might combine or synergistically interact to affect the environment 
in this valley or region. See Klamath-Siskiyou Wildlands Ctr. v. BLM, 387 F.3d 989, 995-96 (9th 
Cir. 2004). 

The NEPA regulations also require that indirect effects including changes to land use 
patterns and induced growth be analyzed. “Indirect effects,” include those that “are caused by 
the action and are later in time or farther removed in distance, but are still reasonably 
foreseeable.  Indirect effects may include growth inducing effects and other effects related to 
induced changes in the pattern of land use, population density or growth rate, and related effects 
on air and water and other natural systems, including ecosystems.” 40 C.F.R. s.1508.8(b) 
(emphasis added).  See TOMAC v. Norton, 240 F. Supp.2d 45, 50-52 (D.D.C. 2003) (finding 
NEPA review lacking where the agency failed to address secondary growth as it pertained to 
impacts to groundwater, prime farmland, floodplains and stormwater run-off, wetlands and 
wildlife and vegetation); Friends of the Earth v. United States Army Corps of Eng’rs, 109 F. 
Supp.2d 30, 43 (D.D.C. 2000) (finding NEPA required analysis of inevitable secondary 
development that would result from casinos, and the agency failed to adequately consider the 
cumulative impact of casino construction in the area); see also Mullin v. Skinner, 756 F. Supp. 
904, 925 (E.D.N.C. 1990) (Agency enjoined from proceeding with bridge project which induced 
growth in island community until it prepared an adequate EIS identifying and discussing in detail 
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the direct, indirect, and cumulative impacts of and alternatives to the proposed Project); City of 
Davis v. Coleman, 521 F.2d 661 (9th Cir. 1975) (requiring agency to prepare an EIS on effects of 
proposed freeway interchange on a major interstate highway in an agricultural area and to 
include a full analysis of both the environmental effects of the exchange itself and of the 
development potential that it would create).   

Among the cumulative impacts to resources that have not been fully analyzed are impacts 
to desert tortoise, impacts to Mojave fringe-toed lizard and sand dunes ecosystems, impacts to 
golden eagles, and impacts to water resources.  The cumulative impacts to the resources of the 
California deserts has not been fully identified or analyzed, and mitigation measures have not 
been fully analyzed as well. 

H. The EIS’ Alternatives Analysis is Inadequate 

NEPA requires that an EIS contain a discussion of the “alternatives to the proposed 
action.” 42 U.S.C. §§ 4332(C)(iii),(E). The discussion of alternatives is at “the heart” of the 
NEPA process, and is intended to provide a “clear basis for choice among options by the 
decisionmaker and the public.”  40 C.F.R. §1502.14; Idaho Sporting Congress, 222 F.3d at 567 
(compliance with NEPA’s procedures “is not an end in itself . . . [but] it is through NEPA’s 
action forcing procedures that the sweeping policy goals announced in § 101 of NEPA are 
realized.”) (internal citations omitted).  NEPA’s regulations and Ninth Circuit case law require 
the agency to “rigorously explore” and objectively evaluate “all reasonable alternatives.”  40 
C.F.R. § 1502.14(a) (emphasis added); Envtl. Prot. Info. Ctr. v. U.S. Forest Serv., 234 Fed. 
Appx. 440, 442 (9th Cir. 2007). “The purpose of NEPA’s alternatives requirement is to ensure 
agencies do not undertake projects “without intense consideration of other more ecologically 
sound courses of action, including shelving the entire project, or of accomplishing the same 
result by entirely different means.”  Envtl. Defense Fund, Inc. v. U.S. Army Corps of Engrs., 492 
F.2d 1123, 1135 (5th Cir. 1974). An agency will be found in compliance with NEPA only when 
“all reasonable alternatives have been considered and an appropriate explanation is provided as 
to why an alternative was eliminated.”  Native Ecosystems Council v. U.S. Forest Serv., 428 F.3d 
1233, 1246 (9th Cir. 2005); Bob Marshall Alliance v. Hodel, 852 F.2d 1223, 1228-1229 (9th Cir. 
1988). The courts, in the Ninth Circuit as elsewhere, have consistently held that an agency’s 
failure to consider a reasonable alternative is fatal to an agency’s NEPA analysis. See, e.g., 
Idaho Conserv. League v. Mumma, 956 F.2d 1508, 1519-20 (9th Cir. 1992) (“The existence of a 
viable, but unexamined alternative renders an environmental impact statement inadequate.”).  

If BLM rejects an alternative from consideration, it must explain why a particular option 
is not feasible and was therefore eliminated from further consideration.  40 C.F.R. § 1502.14(a). 
The courts will scrutinize this explanation to ensure that the reasons given are adequately 
supported by the record. See Muckleshoot Indian Tribe v. U.S. Forest Service, 177 F.3d 800, 
813-15 (9th Cir. 1999); Idaho Conserv. League, 956 F.2d at 1522 (while agencies can use 
criteria to determine which options to fully evaluate, those criteria are subject to judicial review); 
Citizens for a Better Henderson, 768 F.2d at 1057. 

Here, BLM too narrowly construed the project purpose and need such that the DEIS did 
not consider an adequate range of alternatives to the proposed project. 
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The alternatives analysis is inadequate even with the inclusion of the alternative site 
configuration and a reduced acreage alternative. Additional feasible alternatives should be 
considered which would avoid all of the dunes habitat as well as alternatives that would have 
looked at alternative sites for the Red Bluff substation to avoid impacts to additional resources. 
In addition a phased alternative should have been included which would allow  the portions of 
the project that have the fewest impacts to move forward while also affording the project 
proponent time to find and acquire permits for more appropriate sites for one or more additional 
phases of the project reconfigured on other BLM lands or on previously degraded disturbed lands 
in this area (for example such as the lands discussed in the North of Desert Center alternative) 
and also to explore other off-site alternatives. 

The document also includes other alternatives that were stated as being “Site Alternatives 
Evaluated only under CEQA” which includes the proposed site and one off-site alternative – the 
North of Desert Center alternative. The document eliminated from consideration a distributed 
renewable energy alternative. The BLM (as well as the CEC) should have also looked 
alternative siting on previously degraded lands such as nearby farmlands, distributed solar 
alternatives, and other alternatives that could avoid impacts of the proposed project as well as 
impacts of the associated transmission lines and substations.  In addition, as discussed above, the 
BLM should have looked at alternatives for construction and operations that would reduce GHG 
emissions by using alternative technology and/or on site conservation measures and offsets.   

The BLM failed to consider any off-site alternative that would significantly reduce the 
impacts to biological resources including dunes ecosystems, desert tortoise habitat and key 
movement corridors, golden eagles, and others.  Because such alternatives are feasible, on this 
basis and other the range of alternatives is inadequate. The Center urges the BLM to revise the 
DEIS to adequately address a range of feasible alternatives and other issues detailed above and 
then to re-circulate a revised or supplemental DEIS for public comment. 

In addition, in order to meet the DOE’s purpose and need states that: “The two principal 
goals of the loan guarantee program are to encourage commercial use in the United States of new 
or significantly improved energy-related technologies and to achieve substantial environmental 
benefits. The purpose and need for action by DOE is to comply with their mandate under EPAct 
by selecting eligible projects that meet the goals of the Act.” DEIS at B.2-12. Assuming for the 
sake of argument alone that these are proper project objectives, the DEIS should have considered 
alternatives that would provide funding to other types of projects. Such alternatives could 
include, for example, conservation and efficiency measures that both avoid and reduce energy 
use within high-energy use load-centers including the Los Angeles area and the Inland Empire.   

Alternative measures could include funding community projects for training and 
implementation of conservation measures such as increased insulation, sealing and caulking, and 
new windows for older buildings and new or improved technologies for accomplishing these 
important goals.  For example, air conditioning creates the largest demand for energy during 
peak times and there already exist methods to reduce the energy use from air conditioning but 
implementation has lagged well behind technology. Conservation and efficiency measures are 
an excellent and quick way of reducing demand in both the short- and long-term and reduce the 
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need for additional power sources. In addition, many of the existing conservation and efficiency 
measures can provide immediate jobs and training in high population areas with significant 
unemployment (particularly among low skilled workers and youth).   

The existence of these and other feasible but unexplored alternatives shows that the 
BLM’s analysis of alternatives in the DEIS is inadequate. 

IV. Conclusion 

Thank you for your consideration of these comments. In light of the many omissions in 
the environmental review to date, we urge the BLM to revise and re-circulate the DEIS or 
prepare a supplemental DEIS before making any decision regarding the proposed plan 
amendment and right-of-way application.  In the event BLM chooses not to revise the DEIS and 
provide adequate analysis, the BLM should reject the right-of-way application and the plan 
amendment.  Please feel free to contact us if you have any questions about these comments or the 
documents provided. 

Sincerely, 

Lisa T. Belenky, Senior Attorney 
Center for Biological Diversity 
351 California St., Suite 600 

Ileene Anderson 
Biologist/Desert Program Director 
Center for Biological Diversity 
PMB 447, 8033 Sunset Blvd. 
Los Angeles, CA 90046 San Francisco, CA 94104 
(323) 654-5943 	 (415) 436-9682 x307 
ianderson@biologicaldiversity.org  	 Fax: (415) 436-9683 

lbelenky@biologicaldiversity.org 

cc: (via email) 

California Energy Commission  
Alan Solomon, Siting Project Manager 
asolomon@energy.state.ca.us 

Docket for the PALEN SOLAR POWER PLANT PROJECT 
docket@energy.state.ca.us (Attn: Docket No. 09-AFC-7) 

Brian Croft, USFWS, brian_croft@fws.gov 
Kevin Hunting, CDFG, khunting@dfg.ca.gov 
Tom Plenys, EPA, Plenys.Thomas@epa.gov 
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Joan Taylor To CAPSSolarPalen@blm.gov, allison_shaffer@blm.gov, CEC 
<palmcanyon@mac.com> Alan Solomon <asolomon@energy.state.ca.us> 

07/01/2010 03:33 PM cc 

bcc 

Subject Palen Solar comments, Sierra Club 

Attached please find Sierra Club comments on the above referenced project. 
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Alice Bond To "CAPSSolarPalen@blm.gov" <CAPSSolarPalen@blm.gov> 
<alice_bond@tws.org> 

cc "jim_abbott@ca.blm.gov" <jim_abbott@ca.blm.gov>, Alan 
07/01/2010 03:21 PM Solomon <Asolomon@energy.state.ca.us>, "jwald@nrdc.org" 

<jwald@nrdc.org>, Jeff Aardahl <jaardahl@defenders.org>, 
bcc 

Subject comments on proposed Palen Solar Power Plant 

To�Whom�It�May�Concern: 

Please�accept�and�fully�consider�the�following�comments�on�the�Draft�EIS�for�the�Palen�Solar�Power� 
Project�on�behalf�of�The�Wilderness�Society,��Natural�Resources�Defense�Council,�and�Defenders�of� 
Wildlife.� 

Thank�you, 

Alice�Bond 
The�Wilderness�Society 
California/Nevada�Office 
655�Montgomery�Street,�Suite�1000 
San�Francisco,�CA�94111 
O:�415�398�1111�ext.�103 
C:�415�517�3176 
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THE WILDERNESS SOCIETY 

NATURAL RESOURCES DEFENSE COUNCIL 


DEFENDERS OF WILDLIFE 


July 1, 2010 

CAPSSolarPalen@blm.gov 

Re: Draft Environmental Impact Statement and California  
Desert Conservation Area Plan Amendment for the  
Proposed Palen Solar Power Project  

Ms. Allison Shaffer: 

This letter constitutes the comments on the above-captioned proposed solar project and draft 
environmental impact statement (DEIS) of The Wilderness Society (TWS), the Natural Resources 
Defense Council (NRDC), and the Defenders of Wildlife, all national environmental membership 
organizations with long histories of advocacy on behalf of the lands and resources administered by 
the Bureau of Land Management (BLM). More recently these organizations have been intensively 
involved in the Bureau's work to develop a comprehensive solar program as well as its efforts to 
“fast track” the permitting of individual utility-scale solar projects in California so that they may be 
eligible for grant funding under the American Recovery and Reinvestment Act of 2009 (ARRA). 

Introduction.  Our organizations recognize the need to develop the nation's renewable energy 
resources and to do so rapidly in order to respond effectively to the challenge of climate change. 
Unique natural resources here in California are already being affected by climate change, including, 
for example, the pikas of Yosemite National Park and the Joshua trees in Joshua Tree National 
Park. We also recognize that renewable energy development can help create jobs in communities 
that are eager for them, because of the nation’s economic crisis. For these and other related 
reasons, our organizations are working with regulators and project proponents to move renewable 
energy projects forward. That said, renewable development is not appropriate everywhere on the 
public lands and must be balanced against the equally urgent need to protect unique and sensitive 5-01resources of the California Desert Conservation Area (CDCA). California is lucky indeed that we 
have sufficient renewable resources, including solar resources, to do their development in an 
environmentally and fiscally sensitive way.1 

As we and our colleagues at sister organizations have repeatedly stated, the best way to develop 
the solar resources of the CDCA is through comprehensive, pro-active planning by both the 
federal government and the state to identify the most appropriate areas for such development -- 
i.e., solar development zones -- and to guide development to those zones. See, e.g., letter dated June 
29, 2009 to Interior Secretary Salazar and California's Governor Schwarzenegger and signed by 11 
organizations, including our own, attached as Exhibit 1.  

We support the BLM's adoption of zone designation for its forthcoming solar programmatic EIS 5-02because of the benefits inherent in this approach, including but not limited to clustering 

1 California’s Renewable Energy Transition Initiative found, for example, that the state potentially could access 500 
GW of renewable energy, an order of magnitude greater than the state’s peak demand and far beyond the ability of 
our electric grid could handle. 
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development of large-scale projects in appropriate places, rather than permitting them to be 
located across the landscape in numerous locations. We also applaud the agency's – and the 
Interior Department’s – commitment to work closely with the State of California in the 
development of the Desert Renewable Energy Conservation Plan which, as you may already know, 
will designate not only renewable energy development zones, but also zones for conservation as 
well as include a comprehensive mitigation strategy. The integration and completion of both of 
these efforts offers the promise of a balanced plan that will facilitate development of renewable 
resources in the Desert while protecting desert resources. 

Despite our fundamental belief in the critical importance of agency-guided development of 
renewable energy, rather than developer-initiated development, we have, as indicated, been 
investing a great deal of time and effort into the fast track projects. We have done so in response 
to the emphasis the Department, the BLM and the developers place on meeting ARRA deadlines 
as well as the potential role these projects could play in meeting the renewable generation and 
economic goals of the state and federal governments. We have also done so because we wanted to 
make the projects, and especially the utility-scale solar projects, as environmentally sensitive as 
they can be and because we wanted to ensure, to the extent possible, that their accompanying 
environmental documents are as sound as they can be. It is now apparent to us that not even the 
best of the environmental documents being produced for the fast track projects and/or the best 
projects should be models or precedents for the future. 

The fast track project sites were chosen without the benefit of siting criteria developed either by 
desert activists, environmental organizations, scientists and others, see Renewable Siting Criteria for 
California Desert Conservation Area, attached to June 29, 2009 letter referred to above, or by the 
BLM. The BLM in fact has yet to develop any siting guidance that would help field staff, 
developers and others identify appropriate sites – i.e., those with relatively low resource values and 
fewer resource conflicts. Moreover, the projects themselves were designated by Interior and the 
BLM as fast track projects without consideration of potential environmental issues. And, equally 
important, the timetable established for review of these projects did not take into account their 
scale, the agency’s lack of experience with the technologies involved, and the agency’s lack of 
expertise permitting these kinds of projects. 

Regardless of the outcome of the environmental review process for this or any other fast track 
project, we urge the BLM and the Interior Department to acknowledge publicly the deficiencies of 
the current process and to commit publicly to improving it. More specifically, we urge both 
entities to affirm that neither the current process, nor any of the project sites, nor any of the 
environmental documents, establish any legal or procedural precedents for future decision-making, 
siting or environmental review. We make this urgent recommendation notwithstanding the fact 
that this particular project appears to be proposed for a site with acceptable areas and the 
accompanying DEIS represents a slight improvement in several respects over other such 
documents. 

The Palen Solar Power Plant Project.  The proposed project site has some characteristics that are 
conducive to solar development including a location near to existing infrastructure. The proposed 
site is 0.5 miles north of Interstate 10, which is also a designated utility corridor with existing and 
planned transmission lines. See Palen Solar Power Plant Project CEC-BLM SA/DEIS at A-4 and 
B.2-14. It is also 10 miles from the unincorporated area of Desert Center, id. A-4, and there are 
approximately 750 acres of agricultural land and 149 acres of developed land (roadways and 
cleared land) within a one-mile buffer to the east and southeast of the proposed project site. Id. 
C.2-16. Another characteristic conducive to solar development is the transmission capacity that 
exists approximately ten miles west of the Palen project site. It appears that a gen-tie line would be 
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built to connect to the Southern California Edison transmission system near Desert Center (the 
exact location is unknown at this time). Id. B.3-12. 

Equally important, portions of this ROW application appear to be of comparatively lower natural 
resource values than some of the other ROW applications currently being considered for ARRA 
funding. The entire site implicates no Area of Critical Environmental Concern (ACEC) designated 
by the BLM or other special agency designation. Although the proposed site overlaps with 
approximately 210 acres of desert tortoise critical habitat, id. C.2-63, it is our understanding that 
this is because the habitat boundaries had been adjusted to follow section lines and are not 
necessarily an accurate representation of habitat suitability. The Desert Wildlife Management Area 
boundary (DWMA), located outside of the proposed project area, is a more accurate 
representation of habitat suitability for desert tortoise. Although the site does provide habitat and 
connectivity for desert tortoise, a federally endangered species, and signs indicating the presence of 
and use by desert tortoise were found in the study area, no live desert tortoise were found on the 
site, id. C.2-35, unlike other ARRA project sites such as Tessera’s Calico project and Solar 
Millennium’s Ridgecrest project which support sizable populations of this endangered species. See 
Calico Solar Power Project CEC-BLM SA/DEIS at C.2-3 and Ridgecrest Solar Power Project 
CEC-BLM SA/DEIS 5.3-1. While the above characteristics render some portions of the site more 
appropriate than some other locations for solar development, we do still have concerns about 
project impacts and the DEIS document. 

Our principal concerns with the impacts of the Palen Solar project at this time relate to four 
biological resources: impacts to the sand transport corridor and stabilized and partially stabilized 
sand dunes in the eastern portion of the proposed project; impacts to desert tortoise connectivity 
and other wildlife movement corridors; impacts to the Chuckwalla DWMA and desert tortoise 
critical habitat from the proposed Red Bluff substation; and the availability of sufficient water for 
the proposed project. 

Biological Resources: The proposed project would have direct impacts to 1,735 acres of Mojave 
fringe-toed lizard habitat in the eastern portion of the proposed project site where fine sandy soils 
are present in the active and stabilized sand dunes. Id. C.2-83. Because of impacts to downwind 
active sand dunes from the disruption of the sand transport corridor, the project would also have 
significant impacts to the downwind habitat for this species. Id. Populations of the Mojave fringe-
toed lizard are naturally fragmented which “leaves the species vulnerable to local extirpations from 
additional habitat disturbance and fragmentation.” Id. C.2-84. The Mojave fringe-toed lizard is 
considered sensitive by state and federal agencies and impacts from this project, as currently 
configured, are significant and unmitigable. Id. In light of this finding, we strongly urge the BLM 
to continue to modify this project in order to avoid impacts to the sand transport corridor and 
Mojave fringe-toed lizard habitat. One modification we support is an alternative that largely avoids 
the eastern one-half of the proposed project in order to provide a suitable level of protection for 
this sensitive species and its habitat. 

A second area of concern is impacts to desert tortoise connectivity and other wildlife movement 
corridors. While this site is mostly considered low to moderate quality desert tortoise habitat 
(3,899 acres), id. C.2-63, the proposed project would significantly affect a desert tortoise habitat 
connectivity zone established pursuant to the Northern and Eastern Colorado Desert Coordinated 
Management Plan (NECO) to provide for movements north and south under I-10 and through 
existing drainage crossings. Id. ES-11 and C.2-82. This habitat connectivity zone connects high-
quality desert tortoise habitat in between the Chuckwalla DWMA, Chuckwalla Valley, and the 
Chemehuevi DWMA. Id. ES-11. Large washes through the center of the project site (running 
southwest to northeast) provide wildlife movement corridors for various species and habitat 
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connectivity for desert tortoise. Id. C.2-82. Impacts to desert tortoise connectivity from the 
proposed project are unmitigable as the project is currently configured. Id. C.2-83. Again, we urge 
the BLM to modify the project in order to avoid and significantly reduce impacts to desert tortoise 
connectivity and wildlife movement corridors. 

A third area of concern is the potential environmental impacts from the construction and 
operation of the proposed Red Bluff substation and the gen-tie line. Although the exact location 
of the substation is unknown, id. B.3-12, the DEIS states that it will be located in the Chuckwalla 
DWMA and desert tortoise critical habitat unit. Id. C.2-110. We urge the BLM to evaluate 
alternative sites for the substation to avoid impacts to the desert tortoise and Mojave fringe-toed 
lizard. 

Finally, the letter from the Colorado River Board of California dated March 22, 2010 indicates that 
the issue of groundwater availability for this project has not yet been settled. No new water from 
the Colorado River is available for this project including groundwater from lands underlying the 
“accounting surface” “except through the contract of an existing BCPA Section 5 contract 
holder”, page 2. The availability of sufficient water for the construction and operation of this 
facility is a key issue for this project and must be addressed in subsequent environmental analysis. 
The BLM must document for itself and the public that the developer in fact has the water needed 
for this project in hand; otherwise the agency cannot approve this proposed project. 

Cultural Resources: Analysis of the proposed project’s impacts to cultural resources is still 
ongoing. Id. C.3-1. The agencies are currently undertaking a negotiated stakeholder Programmatic 
Agreement (PA) that they expect to complete midsummer. Id. C.3-15. The PA will also address 
mitigation for project impacts to cultural resources. In addition, cultural resources data 
compilation for the reconfigured alternative is ongoing and the analysis of impacts to cultural 
resources will be included in the Supplemental Staff Assessment that the CEC has already 
committed to prepare. Id. ES-17. The BLM must also incorporate this information into its review 
of this proposed project and assess all project impacts – direct, indirect and cumulative – to 
cultural resources. Pending additional information and analysis on cultural resources, we reiterate 
our recommendation from our scoping comments that the BLM develop strategies to minimize 
and mitigate impacts on the area’s outstanding cultural resources and engage in consultation with 
local Native American tribes. Finally, we do not believe the BLM can finalize a NEPA document 
for this project without fully complying with the Section 106 requirements of the National 
Historic Preservation Act. The relevant findings regarding impacts to cultural resources and 
Native American values associated with the proposed project must be disclosed in the NEPA 
analysis. 

DEIS Elements: Our concerns with the draft environmental review document itself relate to three 
key elements: the purpose and need statement, the alternatives considered, and the cumulative 
impact analysis, all of which were problems with the Bureau’s first solar DEIS, the Ivanpah DEIS, 
and are showing incremental improvement with subsequent DEIS documents including the Palen 
Solar Power Plant DEIS. We are also concerned about how the BLM will ensure that the new 
proposal(s) and new information that have come to light or will come to light after publication of 
the DEIS will be fully analyzed and made available to the public. To maximize the legal 
defensibility of the Palen environmental review process, the BLM should seriously consider issuing 
a supplemental DEIS. Our organizations also believe that the DEIS should have addressed the 
impacts that climate change will have on species and their habitats. 

The purpose and need statement for this project is slightly broader than the one in the Ivanpah 
draft, but it remains too narrow. Ivanpah’s original purpose and need was explicitly limited to a 
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stark dichotomy: “approve” or “deny” the company’s application for a solar project and, as the 
result, the first draft document addressed only the “no action” option and the “proposed project.” 
A supplemental draft with a revised purpose and need and additional alternatives was issued in an 
attempt to remedy this egregious approach to “the heart” of the process established by the 
National Environmental Policy Act (NEPA). 

The Palen EIS draft states that the BLM’s purpose and need is “to respond to” the company’s 
ROW application. Id. A-11. The BLM should avoid both this mindset as well as too narrow a 
statement of purpose and need in order to help ensure that its EISs are legally defensible 
documents. In place of the statement that was used here, our organizations urge the adoption of 
the following to achieve these goals: 

The purpose of the proposed action is to “facilitate environmentally 

responsible commercial development of solar energy projects”2
 

consistent with the statutory authorities and policies applicable to 

the Bureau of Land Management, including those providing for  

contributions towards achieving the renewable energy and economic 

stimulus and renewable energy development objectives under the 

Energy Policy Act of 2005 (EPAct), the American Recovery and Re-

Investment Act, and Presidential and Secretarial orders as well as the 

Federal Land Policy and Management Act (FLPMA). 


The need for this action is to implement Federal policies, orders and 
laws that mandate or encourage the development of renewable 
energy sources, including the Energy Policy Act of 2005, which 
encourages the Department of the Interior to seek to approve at least  
10,000 MW of non-hydropower renewable energy on public lands by 
2015, and the Federal policy goal of producing 10% of the nation's 
electricity from renewable resources by 2010 and 25% by 2025; to 
enable effective implementation of the economic incentives for qualifying projects 
intended by the American Recovery and Reinvestment Act; and to support the State of 
California's renewable energy and climate change objectives, consistent with BLM’s 
mandates and responsibilities under FLMPA. 

This kind of purpose and need statement would clearly satisfy applicable legal requirements, see, 
e.g., National Parks Conservation Assn v. BLM, 586 F.3rd 735 (9th Cir. 2009), and thus help ensure 
that environmentally acceptable projects – which this project may end up being –will not only be 
permitted but will also be built without unnecessary delays. 

Alternatives: The DEIS for the Palen Solar project shows some improvement over the Ivanpah 
DEIS in its treatment of alternatives – in addition to the proposed project, two build alternatives 
are presented for NEPA analysis and three no project approval alternatives.3 See Palen DEIS at 
B.2-3. 

We recommended in previous comments on this proposed project that the BLM consider 
alternative configurations for this project that avoid impacts to the northeast and eastern portions 
of the site where the stabilized and partially stabilized sand dunes are located. We also urged the 
BLM to work to address impacts from the project to Mojave fringe-toed lizard and desert tortoise 

2 This quotation is from Secretary Salazar himself. 
3 One CEQA-only alternative is analyzed. See Palen DEIS at B.2-19. 
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movement including a desert tortoise connectivity zone established to provide for movements 
north and south under I-10 through existing drainage crossings. Id. C.2-82. 

The BLM has included two alternatives that reduce impacts to biological resources in comparison 
to the proposed project: the reconfigured alternative modifies the shape of the western and eastern 
power blocks to avoid some impacts to desert washes and wildlife movement corridors, id. B.2-1, 
and the reduced acreage alternative further eliminates portions of the proposed project that would 
have unmitigable impacts to both the sand transport corridor in the northern and northeastern 
portion and the wildlife movement corridor and reduces the project to 375 MW, id. B.2-1.  

It appears that the reconfigured project would reduce impacts to the main wash through the 
project site (that acts as a local sand source, provides Mojave fringe-toed lizard habitat and a 
wildlife movement corridor), but would still have substantial indirect impacts to stabilized and 
partially stabilized sand dunes. Id. C.2-2 and C.2-5. The 375 MW smaller project alternative would 
provide the benefits described above from the reconfigured alternative and would also 
substantially reduce the impacts to the sand transport corridor, sand dune habitat, and Mojave 
fringe-toed lizard of the construction and operation of the proposed project. Id.  

The reduced acreage alternative also eliminates the project overlap with 210 acres of Critical 
Habitat for desert tortoise in the southwestern portion of the project area. Id. B.2-1. However, as 
indicated above, it is our understanding that the project’s overlap with desert tortoise Critical 
Habitat is because the critical habitat boundaries had been adjusted to follow section lines and are 
not necessarily an accurate representation of habitat suitability. In fact, almost the entirety of the 
Chuckwalla Desert Critical Habitat Unit is located south of I-10, while the small area that overlaps 
with the proposed project is north of the interstate. It is unclear that avoiding this area would 
reduce significant biological impacts. 

We are pleased that the BLM recognizes the significant impacts that would occur to the Mojave 
fringe-toed lizard, its habitat, and the sand transport corridor from the proposed project footprint 
as well as the reconfigured alternative. Id. B.2-12, C.2-5 and C.2-83. We urge the BLM to continue 
to work with the applicant to address potential impacts to biological resources. The most effective 
way of mitigating significant impacts is through avoidance, which would entail consideration and 
adoption of an alternative that ensures important habitat and sensitive species in the northeast and 
eastern portions of the project site. Changes to the configuration and size of the project to reduce 
such impacts that have been developed after the release of the DEIS must be fully analyzed and 
made available to the public. 

However, we are still concerned that the BLM’s approach to the analysis of alternatives for the 
proposed project has unnecessarily limited the range of alternatives. The BLM states that it 
considers alternatives proposed to be located on lands outside of its jurisdiction to be 
“unreasonable.” Id. B.2-2. In defining what is a “reasonable” range of alternatives, NEPA requires 
consideration of alternatives “that are practical or feasible” and not just “whether the proponent 
or applicant likes or is itself capable of carrying out a particular alternative”; in fact, “[a]n 
alternative that is outside the legal jurisdiction of the lead agency must still be analyzed in 
the EIS if it is reasonable.” Council on Environmental Quality, Forty Most Asked Questions 
Concerning CEQ’s National Environmental Policy Act Regulations, Questions 2A and 2B, available at 
http://ceq.hss.doe.gov/nepa/regs/40/40p3.htm; 40 C.F.R. §§ 1502.14, 1506.2(d). The California 
Energy Commission (CEC) considers alternatives that include private lands provided site control 
can be obtained in a reasonable timeframe and with some certainty. In the case of the North of 
Desert Center private land alternative, the CEC found this alternative includes approximately 151 
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parcels with 40 separate landowners and that site control could be challenging to obtain due to the 
number of private land owners. See Palen DEIS at B.2-2. 

Finally, we are concerned with the BLM’s failure to include adequate information regarding the 
environmental impacts from the construction and operation of the proposed Red Bluff substation 
and the gen-tie line in the DEIS. Although the exact location of the substation is unknown, id. 
B.3-12, the DEIS states that it will be located in the Chuckwalla DWMA and desert tortoise 
critical habitat unit. Id. C.2-110. The DEIS should have included alternatives for the substation 
location that would have avoided this DWMA and impacts to the desert tortoise and Mojave 
fringe-toed lizard. We urge the BLM to address this deficiency in subsequent environmental 
review documents. 

Cumulative Impacts: In order to properly site renewable energy projects, it is essential that a 
cumulative impacts analysis be conducted to fully evaluate the implications of this type of 
development on public lands. Cumulative impact is defined as the impact on the environment 
which results from the incremental impacts of the action when added to other past, present, and 
reasonably foreseeable future action regardless of what agency or person undertakes such other 
actions. Cumulative impacts can result from individually minor but collectively significant actions 
taking place over a period of time. 40 C.F.R. § 1508.7. 

There are multiple solar and transmission projects proposed in the vicinity of the Palen Solar 
power plant that will contribute to overall cumulative impacts to sensitive resources in this area. A 
list of existing and future foreseeable projects along the 1-10 corridor in Eastern Riverside County 
is included in the DEIS. See Palen DEIS at B.3-8 to B.3-13. In addition to the proposed solar and 
transmission projects, the DEIS identifies residential development projects, a large race track, and 
several other projects that will also contribute to cumulative impacts. Id. B.3-9 to B.3-13. While 
not all of these projects are being permitted by the Bureau, all reasonable efforts must be made to 
obtain information regarding their potential impacts and construction timing so that a full picture 
of cumulative impacts can be presented in the final EIS. 

The DEIS utilizes qualitative information about these existing and foreseeable projects to develop 
estimates and model impacts to key topics such as air quality and biological resources. More 
quantitative information is highly desirable, to supplement this qualitative material. In addition, the 
DEIS should address impacts from this project in the context of other connected projects 
including the associated Red Bluff substation. Further, the cumulative impact analysis should 
evaluate at-risk species and their habitats in the region to identify the condition and trend for these 
species and whether additional impacts from current and foreseeable future projects would 
conform to BLM policy on special status species management (Manual 6840), wildlife habitat 
management (Manual 6500), as well as legal mandates for public land management established by 
FLPMA. 

FLPMA mandates that public lands: “…be managed in a manner that will protect the quality of 
scientific, scenic, historical, ecological, environmental, air and atmospheric, water resource, and 
archeological values; that, where appropriate, will preserve and protect certain public lands in their 
natural condition; that will provide food and habitat for fish and wildlife and domestic animals; 
and that will pro-vide for outdoor recreation and human occupancy and use;” (Sec. 5 102(8)). 
FLPMA also addresses management of public lands within the CDCA: “the California desert 
environment is a total ecosystem that is extremely fragile, easily scarred, and slowly healed. (Sec. 
601(a)(2)); and “the California desert environment and its resources, including certain rare and 
endangered species of wildlife, plants, and fishes, and numerous archeological and historic sites, 
are seriously threatened by air pollution, inadequate Federal management authority, and pressures 
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of increased use, particularly recreational use, which are certain to intensify because of the rapidly 
growing population of southern California; (Sec. 601(a)(3)); and lastly, “ It is the purpose of this 
section to provide for the immediate and future protection and administration of the public lands 
in the California desert within the framework of a program of multiple use and sustained yield, and 
the maintenance of environmental quality. (Sec. 601(b)). 

Climate Change Impacts: The DEIS’s discussion of climate change focuses on the reduction of 
greenhouse gases and the development of renewable energy resources. That is, it looks at the 
effects of the proposed action on climate change. It does not, however, analyze the impacts of 
climate change on species of concern in the project area, on their habitats, or on the importance of 
maintaining habitat connectivity in the sustaining species diversity and landscape level movements. 
The latter impacts are clearly relevant. See, e.g., Secretarial Order 3289, Addressing the Impacts of 
Climate Change on America’s Water, Land, and Other Natural and Cultural Resources (February 
22, 2010). Such an analysis will allow the BLM to assess and reduce the vulnerabilities of the 
proposed action to climate change, integrate climate change adaptation into the proposed action 
and alternatives and produce accurate predictions of environmental consequences of the proposed 
actions and alternatives. 

New Information: Lastly, we are concerned, as indicated above, about the new information, 
including information on the proposed project’s impacts to cultural resources in the reconfigured 
alternative, id. C.3-1, information about the location of the Red Bluff substation, id. B.3-12, 
information on further modifications to the configuration of the preferred alternative, id. A-2, and 
the complete survey results including data from special status plant and golden eagle surveys 
conducted this year, id. C.2-94, that has been developed since the DEIS was printed. In addition, 
the California Energy Commission will release a new document, the Palen Revised Staff 
Assessment, with relevant information to this project and information that was not available in the 
Palen DEIS. Id. A-2. If BLM issues a supplemental DEIS, new information in the Palen Revised 
Staff Assessment should be incorporated into that document.  

BLM should make every effort to ensure that all this new information is made available to the 
public (and other agencies) along with assessments and analyses of the information as well as that 
the public is given an opportunity to comment thereon. Public input on agency proposals is one of 
the hallmarks of NEPA review and it is to prevent the undermining of that critical aspect that 
limits have been imposed on agency efforts to “load up” final EISs with excessive amounts of new 
information. 

Conclusion. In conclusion, some areas within the site proposed for this project appear to have 
fewer resource conflicts than some of the other sites currently being reviewed for fast-track 
projects, but nonetheless the impacts to the resources identified in these comments and to other 
desert resources must be fully analyzed, avoided, and mitigated through the BLM process. As we 
have previously noted, renewable development is not appropriate everywhere on the public lands 
and must be balanced against the equally urgent need to protect unique and sensitive resources of 
the CDCA. California is lucky indeed that we have sufficient renewable resources, including solar 
resources, to do their development in an environmentally responsible manner. 

Thank you in advance for considering our comments. If you have any questions about them, 
please do not hesitate to contact us. 
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Sincerely, 


Alice Bond       Jeff Aardahl 
California Public Lands Policy Analyst California Representative 
The Wilderness Society     Defenders of Wildlife 
655 Montgomery Street, Suite 1000 1303 J Street, Suite 270 
San Francisco, CA 94111     Sacramento, CA 95814 

Johanna Wald 
Helen O’Shea 
Director and Deputy Director, Western Renewable Energy Project 
NRDC 
111 Sutter Street, 20th Floor 
San Francisco CA 94104 

cc: Jim Abbott, Acting California State Director, BLM 
cc: Alan Solomon, Project Manager, California Energy Commission 
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Audubon California 
California Native Plant Society * California Wilderness Coalition   

Center for Biological Diversity * Defenders of Wildlife   
Desert Protective Council * Mojave Desert Land Trust 

National Parks Conservation Association 
Natural Resources Defense Council * Sierra Club * The Nature Conservancy 

The Wilderness Society * The Wildlands Conservancy 
 
 

Renewable Siting Criteria for California Desert Conservation Area 
 
Environmental stakeholders have been asked by land management agencies, elected officials, other 
decision-makers, and renewable energy proponents to provide criteria for use in identifying potential 
renewable energy sites in the California Desert Conservation Area (CDCA). Large parts of the 
California desert ecosystem have survived despite pressures from mining, grazing, ORV, real estate 
development and military uses over the last century.  Now, utility scale renewable energy 
development presents the challenge of new land consumptive activities on a potentially 
unprecedented scale. Without careful planning, the surviving desert ecosystems may be further 
fragmented, degraded and lost. 
 
The criteria below primarily address the siting of solar energy projects and would need to be further 
refined to address factors that are specific to the siting of wind and geothermal facilities. While the 
criteria listed below are not ranked, they are intended to inform planning processes and were 
designed to provide ecosystem level protection to the CDCA (including public, private and military 
lands) by giving preference to disturbed lands, steering development away from lands with high 
environmental values, and avoiding the deserts’ undeveloped cores. They were developed with 
input from field scientists, land managers, and conservation professionals and fall into two 
categories: 1) areas to prioritize for siting and 2) high conflict areas.  The criteria are intended to 
guide solar development to areas with comparatively low potential for conflict and controversy in an 
effort to help California meet its ambitious renewable energy goals in a timely manner. 

 
Areas to Prioritize for Siting 

o	 Lands that have been mechanically disturbed, i.e., locations that are degraded and disturbed 
by mechanical disturbance: 

�	 Lands that have been “type-converted” from native vegetation through plowing, 
bulldozing or other mechanical impact often in support of agriculture or other land 
cover change activities (mining, clearance for development, heavy off-road vehicle 
use).1    

o	 Public lands of comparatively low resource value located adjacent to degraded and impacted 
private lands on the fringes of the CDCA:2  

�	 
�	 

Allow for the expansion of renewable energy development onto private lands. 
Private lands development offers tax benefits to local government. 

o	 Brownfields: 
�	 
�	 

Revitalize idle or underutilized industrialized sites. 
Existing transmission capacity and infrastructure are typically in place. 
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o	 Locations adjacent to urbanized areas:3  
�	 Provide jobs for local residents often in underserved communities; 
�	 Minimize growth-inducing impacts; 
�	 Provide homes and services for the workforce that will be required at new energy 

facilities; 
�	 Minimize workforce commute and associated greenhouse gas emissions. 
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o	 Locations that minimize the need to build new roads. 
o	 Locations that could be served by existing substations. 
o	 Areas proximate to sources of municipal wastewater for use in cleaning. 
o	 Locations proximate to load centers. 
o	 Locations adjacent to federally designated corridors with existing major transmission lines.4  

 
High Conflict Areas 
In an effort to flag areas that will generate significant controversy the environmental community has 
developed the following list of criteria for areas to avoid in siting renewable projects. These criteria 
are fairly broad. They are intended to minimize resource conflicts and thereby help California meet 
its ambitious renewable goals. The criteria are not intended to serve as a substitute for project 
specific review. They do not include the categories of lands within the California desert that are off 
limits to all development by statute or policy.5  
 

o	 Locations that support sensitive biological resources, including: federally designated and 
proposed critical habitat; significant6 populations of federal or state threatened and 
endangered species,7 significant populations of sensitive, rare and special status species,8 and 
rare or unique plant communities.9  

o	 Areas of Critical Environmental Concern, Wildlife Habitat Management Areas, proposed 
HCP and NCCP Conservation Reserves.10   

o	 Lands purchased for conservation including those conveyed to the BLM.11  
o	 Landscape-level biological linkage areas required for the continued functioning of biological 

and ecological processes.12  
o	 Proposed Wilderness Areas, proposed National Monuments, and Citizens’ Wilderness 

Inventory Areas.13  
o	 Wetlands and riparian areas, including the upland habitat and groundwater resources 


required to protect the integrity of seeps, springs, streams or wetlands.14
   
o	 National Historic Register eligible sites and other known cultural resources. 
o	 Locations directly adjacent to National or State Park units.15  

 
 
   EXPLANATIONS   

1 Some of these lands may be currently abandoned from those prior activities, allowing some natural 

vegetation to be sparsely re-established. However, because the desert is slow to heal, these lands do not 

support the high level of ecological functioning that undisturbed natural lands do.
  
2 Based on currently available data. 

3 Urbanized areas include desert communities that welcome local industrial development but do not include 

communities that are dependent on tourism for their economic survival. 

4 The term “federally designated corridors” does not include contingent corridors. 

5 Lands where development is prohibited by statute or policy include but are not limited to: 
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National Park Service units; designated Wilderness Areas; Wilderness Study Areas; BLM National 
Conservation Areas; National Recreation Areas; National Monuments; private preserves and reserves; 
Inventoried Roadless Areas on USFS lands; National Historic and National Scenic Trails; National Wild, 
Scenic and Recreational Rivers; HCP and NCCP lands precluded from development; conservation mitigation 
banks under conservation easements approved by the state Department of Fish and Game, U.S. Fish and 
Wildlife Service or Army Corps of Engineers a; California State Wetlands; California State Parks; Department 
of Fish and Game Wildlife Areas and Ecological Reserves; National Historic Register sites.  
6 Determining “significance” requires consideration of factors that include population size and characteristics, 
linkage, and feasibility of mitigation. 
7 Some listed species have no designated critical habitat or occupy habitat outside of designated critical 
habitat. Locations with significant occurrences of federal or state threatened and endangered species should 
be avoided even if these locations are outside of designated critical habitat or conservation areas in order to 
minimize take and provide connectivity between critical habitat units. 
8 Significant populations/occurrences of sensitive, rare and special status species including CNPS list 1B and 
list 2 plants, and federal or state agency species of concern. 
9 Rare plant communities/assemblages include those defined by the California Native Plant Society’s Rare 
Plant Communities Initiative and by federal, state and county agencies.  
10 ACECs include Desert Tortoise Desert Wildlife Management Areas (DWMAs). The CDCA Plan has 
designated specific Wildlife Habitat Management Areas (HMAs) to conserve habitat for species such as the 
Mohave ground squirrel and bighorn sheep. Some of these designated areas are subject to development caps 
which apply to renewable energy projects (as well as other activities). 
11 These lands include compensation lands purchased for mitigation by other parties and transferred to the 
BLM and compensation lands purchased directly by the BLM. 
12 Landscape-level linkages provide connectivity between species populations, wildlife movement corridors, 
ecological process corridors (e.g., sand movement corridors), and climate change adaptation corridors.  They 
also provide connections between protected ecological reserves such as National Park units and Wilderness 
Areas. The long-term viability of existing populations within such reserves may be dependent upon habitat, 
populations or processes that extend outside of their boundaries.  While it is possible to describe current 
wildlife movement corridors, the problem of forecasting the future locations of such corridors is confounded 
by the lack of certainty inherent in global climate change.  Hence the need to maintain broad, landscape-level 
connections. To maintain ecological functions and natural history values inherent in parks, wilderness and 
other biological reserves, trans-boundary ecological processes must be identified and protected. Specific and 
cumulative impacts that may threaten vital corridors and trans-boundary processes should be avoided. 
13 Proposed Wilderness Areas: lands proposed by a member of Congress to be set aside to preserve 
wilderness values. The proposal must be: 1) introduced as legislation, or 2) announced by a member of 
Congress with publicly available maps. Proposed National Monuments: areas proposed by the President or a 
member of Congress to protect objects of historic or scientific interest. The proposal must be: 1) introduced 
as legislation or 2) announced by a member of Congress with publicly available maps. Citizens' Wilderness 
Inventory Areas: lands that have been inventoried by citizens groups, conservationists, and agencies and 
found to have defined “wilderness characteristics.” The proposal has been publicly announced. 
14 The extent of upland habitat that needs to be protected is sensitive to site-specific resources.  For example: 
the NECO Amendment to the CDCA Plan protects streams within a 5-mile radius of Townsend big-eared 
bat maternity roosts; aquatic and riparian species may be highly sensitive to changes in groundwater levels.    
15 Adjacent: lying contiguous, adjoining or within 2 miles of park or state boundaries. (Note: lands more than 
2 miles from a park boundary should be evaluated for importance from a landscape-level linkage perspective, 
as further defined in footnote 12). 
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Bonnie Heeley To "CAPSSolarPalen@blm.gov" <CAPSSolarPalen@blm.gov> 
<bheeley@adamsbroadwell.c 
om> cc "Jason W. Holder" <jholder@adamsbroadwell.com> 

bcc07/02/2010 10:30 AM 
Subject FW: CURE's Comments Concerning DEIS for Palen Solar 

Power Project (1) 

Ms.�Shaffer: 

Yesterday�I�mistakenly�emailed�CURE’s�Comments�Concerning�the�Draft�Environmental�Impact�Statement�for�Palen� 

Solar�Power�Project�(09�AFC�7)�to�CAPSSolarBlythe@blm.gov�rather�than�CAPSSolarPalen@blm.gov.��I� 
apologize�for�this�error�and�hope�that�it�has�not�caused�your�office�any�inconvenience.��I�am�forwarding�the�emails.�� 
The�hardcopy�was�sent�via�overnight�mail�yesterday. 

We�also�note�that�on�the�Energy�Commission’s�Proof�of�Service�List�CAPSSolarBlythe@blm.gov�is�shown�as�the� 
email�address�for�the�Palen�matter.��We�are�not�sure�if�this�is�intentional�or�an�error. 

See�below�for�the�Comments;�exhibits�to�follow. 

Bonnie Heeley� 
Adams Broadwell Joseph & Cardozo 
(650) 589-1660 
bheeley@adamsbroadwell.com 

This e-mail may contain material that is confidential, privileged and/or attorney work product for the sole use of the intended 
recipient.  Any review, reliance or distribution by others or forwarding without express permission is strictly prohibited.  If you are not 
the intended recipient, please contact the sender and delete all copies. 

From: Bonnie Heeley 
Sent: Thursday, July 01, 2010 5:19 PM 
To: 'CAPSSolarBlythe@blm.gov' 
Subject: CURE's Comments Concerning DEIS for Palen Solar Power Project (1) 

Ms�Shaffer: 

I�will�be�sending�CURE’s�Comments�and�Attachments�in�several�emails.��The�original�will�follow�via�overnight�mail. 

Bonnie Heeley� 
Adams Broadwell Joseph & Cardozo 
(650) 589-1660 
bheeley@adamsbroadwell.com 

This e-mail may contain material that is confidential, privileged and/or attorney work product for the sole use of the intended 
recipient.  Any review, reliance or distribution by others or forwarding without express permission is strictly prohibited.  If you are not 
the intended recipient, please contact the sender and delete all copies. 
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James W. Cornett � Ecological Consultants 

June 30, 2010 

Jason W. Holder 
Adams Broadwell Joseph & Cardozo 
601 Gateway Boulevard, Suite 1000 
South San Francisco, CA 94080-7037 

Subject: Palen Solar Power Project -- Draft Environmental Impact Statement  

Dear Mr. Holder: 

Per your request, I have reviewed the Draft Environmental Impact Statement (hereinafter 
the SA/DEIS) for the Palen Solar Power Project (hereinafter the “PSPP”) which would be 
located on public lands managed by the Bureau of Land Management (hereinafter the 
“BLM”). My review focuses on the Biological Resources analysis of the SA/DEIS. My 
qualifications to perform this review include thirty years experience as a professional 
California desert ecologist, hundreds of protocol desert tortoise surveys, and published 
papers on fringe-toed lizards. I have both prepared and reviewed the biological resources 
sections of environmental documents.  My professional resume is attached hereto. 

My comments on the SA/DEIS follow. 

INTRODUCTORY COMMENTS 

The Palen Solar Power Project (PSPP) offers Southern California a much needed clean 
and renewable source of energy. The creation of the facility, however, can be expected to 
result in significant adverse impact to biological resources in the region.  Though there 
are some adverse impacts that can be mitigated to a level of insignificance, there are 
several impacts that cannot be mitigated.  The Staff Assessment/Draft Environmental 
Impact Statement (SA/DEIS) for the PSPP acknowledges some but not all of the 
significant unmitigable impacts that the PSPP would cause.1 

Direct adverse impacts to the officially Threatened desert tortoise (DT), sensitive Mojave 
fringe-toed lizard (MFTL) and sensitive desert wash environments (DDWW) will be 
adverse, significant, and not adequately mitigated both on the project site itself as well as 
in the general region.  With regard to the DT, this is primarily because it is highly 
unlikely that thousands of acres of appropriate compensatory habitat in the Chuckwalla 

1 Staff Assessment and Draft Environmental Impact Statement, Palen Solar Power Project, 
Application for Certification, March, 2010 (09-AFC-7) CEC-700-2010-007 (SA/DEIS), 
Executive Summary, pp. 16-17. 
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Valley can be acquired. The inability to identify compensatory habitat also applies to 
mitigation for the MFTL but is compounded by the inability of the SA/DEIS or the 
Project Proponent to assess indirect impacts to the lizard’s habitat.  In short, the SA/DEIS 
does not include any evidence demonstrating there is adequate, private compensatory 
land in the region available for mitigation of impacts to not only the DT, but the MFTL, 
western burrowing owl (WBO), and other special-status species. 

In several instances the ability to assess potential impacts on listed and sensitive species 
and habitats has been compromised by inadequate or inappropriate data-gathering 
methods and faulty data analysis.  Based upon my examination of field conditions and 
data from the project site, survey transects for DT were too widely spaced, searches for 
rare plants were not sufficiently comprehensive, and focused surveys for the sensitive 
MFTL were lacking. The analysis of field data regarding the DT, western burrowing owl 
(WBO) and rare plants failed to adequately analyze variations in precipitation from year 
to year and, with regard to the DT, the significance of a long-term decline in numbers. As 
a result, impacts to certain listed and sensitive species could not be determined or were 
minimized.    

Indirect effects resulting from the PSPP are significant in the number of sensitive species 
affected, expanse of offsite acreage potentially altered, and impacts at the ecosystem 
level. Of particular note is the absence in the SA/DEIS of a regional analysis of the 
significance of the Desert Dry Wash Woodland habitat within the project boundaries.  In 
addition, there is no analysis of potential impacts to species, habitats and ecosystems as a 
result of the application of toxic compounds that are intended to be used to suppress dust 
and control weeds. 

LISTED AND SENSITIVE SPECIES – Desert Tortoise 

As stated in the SA/DEIS for the PSPP, desert tortoise populations within California are 
listed as Threatened by both the state and federal governments.2  Nonetheless, the 
applicant has applied for a “take” of Threatened tortoises within the project boundaries.3 

The applicant also urges changes to proposed mitigation measures that would 
substantially diminish and compromise the level of protection afforded this species. 

The applicant’s arguments in favor of granting a take permit and adopting diluted 
mitigation measures essentially embrace the position that (1) there are few, if any, 
tortoises on the project site and that (2) poor habitat is to blame for the inability to find 
live tortoises. These arguments are not supported by evidence. 

2 Staff Assessment and Draft Environmental Impact Statement, Palen Solar Power Project, 
Application for Certification, March, 2010 (09-AFC-7) CEC-700-2010-007 (SA/DEIS), 
Executive Summary, p C.2-1. 
3 Application for the California Endangered Species Act Section 2081 (B) Incidental Take 
Permit and Revised Desert Tortoise Technical Report (including fall 2009), January, 2010. 
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(1) Though only two active burrows were found within the initial project boundaries in 
2009, the spring 2010 surveys found three live tortoises within the power line corridor 
which is now part of the disturbance area.4  Four additional tortoises were observed in the 
buffer area.5  Since no tortoise surveys were conducted within the original project 
boundaries during the spring of 2010, no one knows how many tortoises might be present 
one year later in 2010. 

(2) No zone of influence surveys were conducted in either 20096 or 2010.7  No one 
knows how dense the tortoise population may be from the original disturbance area 
boundary to ¾ of a mile beyond the boundary, the distance of the closest offsite transect. 

(3) The take application states that “two active DT burrows were found” during the 2009 
tortoise surveys.8  Active means the burrow is in use and that it should be assumed that 
tortoises are within the project boundaries. Studies by Woodbury and Hardy demonstrate 
that up to 23 tortoises may occupy a single burrow.9  An active burrow can be used by 
more than one tortoise.

 (4) There was no measureable precipitation in January of 2009, usually the wettest 
month of the year in the California deserts. Based upon long-term data, there was also 
markedly below average precipitation for the entire year.10  Tortoises are known to 
reduce or cease activity when food resources are in short supply as a result of below 
average precipitation.11  Tortoises on and near the site may have been less active in the 
spring of 2009 and, therefore, would be less likely to be observed as compared with a 
year of above average precipitation. 

(5) I conducted a site visit on June 18, 2010, and found that in and near washes visibility 
was obstructed by dense vegetation. Visibility was also obstructed across open flatlands 
because of dense skeletons of Sahara mustard (Brassica tournefortii) that were present. 
The biologists who conducted the tortoise surveys walked transects at intervals slightly in 

4  Preliminary Results, Desert Tortoise Spring 2010 Surveys, Figure 1.  
5  Ibid. Figure 1. 
6  Palen Solar Power Project Biological Technical Report, Riverside Co., California, August, 
2009, page 34.  
7  Survey Approach and Methodologies for the Solar Millennium Parabolic Trough Palen Solar 
Power Project 2010, p. 2. 
8  Application for the California Endangered Species Act Section 2081 (B) Incidental Take 
Permit and Revised Desert Tortoise Technical Report (including fall 2009), January, 2010, 
page 12.   
9  Woodbury, A.M. and R. Hardy. 1948. Studies of the desert tortoise, Goperhus agassizii. 
Ecological Monographs 18:145-200.  
10  Precipitation records for five localities at the Boyd Deep Canyon Research Center, 
Colorado Desert, California. Available at http://deepcanyon.ucnrs.org/weather_data.htm. 
11  Ernst, C.H. and J. E. Lovich. 2009. Turtles of the United States and Canada.  The John 
Hopkins University Press, Baltimore, Maryland, p. 551. 
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excess of 32 feet in 200912 and at 30 feet in 2010.13  The Report indicates that the 1992 
Survey Protocol was followed.14  The Protocol, however, says that in addition to walking 
transects at 30-foot intervals, “In some locations belt transects less than 30 feet wide may 
be appropriate.”15  The protocol description further states that “If the project area 
contains locations with vegetation or topography that obscures or reduces that surveyor’s 
ability to see tortoise sign at distances of up to 15 feet on the ground, the width of the 
survey should be reduced to 10 feet.” My site visit indicated that across half the site 
vegetation obscured the ground to such a degree that evidence of tortoise presence could 
easily go undetected by even the most observant biologist at 15 feet. Therefore, surveys 
should have been conducted at 20-foot, rather than 30-foot intervals through washes and 
areas of heavy concentration of Sahara mustard plants.  In short, due to inadequate survey 
techniques it is probable that much evidence of tortoise presence went undetected. 

(6) Related to the above deficiency, is the fact that approximately half of all tortoise 
survey field time was conducted in the early morning when tortoises would have been in 
burrows or beneath dense vegetation and around midday when tortoises would have been 
hidden beneath dense vegetation.16  Hidden tortoises are very difficult to detect and can 
be easily missed.  

(7) The report minimized the significance of evidence of tortoise presence found within 
the project boundaries. For example, is spite of the presence of much ground-obscuring 
vegetation, 18 desert tortoise shell remains were found within the project’s original 
disturbance area in 2009 (even more tortoise shell remains were found in previously 
unsurveyed areas during subsequent 2010 surveys).  Because live tortoises had been 
observed in the area along with numerous tortoise burrows, the most logical assumption 
was that origin of the fragments was from the project site.  Yet the report authors sought a 
less logical explanation: “The DT bone fragments observed on site are probably from 
carcasses that washed down to the BRSA over time from adjacent higher elevations 
where DT populations are larger.”17  This assumption requires that the shell fragments be 
carried several miles to the project site during a flash flood, the fragments remain intact 
during such a violent event and most importantly, the fragments would not be buried 
under alluvium but be completely exposed on the surface. Furthermore, it should be 
mentioned that no statistically valid evidence has been provided indicating desert 
tortoises are actually more abundant south of the project site. 

12  Palen Solar Power Project Biological Technical Report, Riverside Co., CA, August, 2009, 
page 34.  
13  Survey Approach and Methodologies for the Solar Millennium Parabolic Trough Palen 
Solar Power Project 2010, p. 2. 
14  Field Survey Protocol for Any Non-Federal Action That May Occur within the Range of the 
Desert Tortoise, U.S. Fish & Wildlife Service, 1992, page 6. 
15  Ibid.  
16  Palen Solar Power Project Biological Technical Report, Riverside Co., California, August, 
2009, Attachment 3, Field Data Sheets.  
17  Palen Solar Power Project Desert Tortoise Technical Report, page 13.  
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(8) In the desert regions of California desert tortoise habitat is primarily defined by the 
presence of friable soils suitable for the construction of burrows.18  Using this criterion, 
the entire project site is suitable habitat.19  I agreed with the report finding on this issue as 
a result of my site visit of June 18, 2010. Although some portions of the site are more 
richly vegetated than others, I consider large portions of the project site to be excellent 
habitat with both appropriate soil characteristics and vegetation. The observation that 
“ephemeral plant production is higher and longer lasting” elsewhere in the region reveals 
an ignorance of the shift in ephemeral plant production at varying elevations.20 

Ephemeral blooms are not longer lasting at higher regions but simply later in the season. 
Had the biologists been on the site in January they would have observed the initial 
flowering of spring ephemerals.  Additionally, the observation in the report that “the 
BRSA does not currently provide the groundwater necessary to support a long-lived 
annual plant population that could support a large onsite population of DT”21 is supported 
by no data and, again, fails to recognize a seasonal shift in ephemeral plant production 
rather than a decrease in plant production. 

(9) No attempt is made to explain the report findings in light of recurring droughts in 
recent years.22  Recurring droughts in close succession can result in significant tortoise 
mortality yet this was not considered in explaining why there were few tortoise sightings 
during the surveys. 

In summary, the inability of survey personnel using inadequate field methods to locate 
tortoise evidence is not justification for indicating the project site is low quality or even 
moderate quality tortoise habitat as stated in the SA/DEIS.23  The only thing known is 
that an unknown number of desert tortoises occupy the project disturbance area and that 
most of the project site appears to be excellent tortoise habitat.  It would appear that a 
conclusion was reached prior to the analysis.  

Mitigation for Impacts to Desert Tortoise Habitat 

From the outset let me state that I am in complete disagreement with implication made in 
the SA/DEIS24 and the statement made in the Incidental Take Permit Application25 that 

18  Ernst, C.H. and J. E. Lovich. 2009. Turtles of the United States and Canada.  The John 
Hopkins University Press, Baltimore, Maryland p.542-543.  
19  Desert Tortoise Technical Report, Solar Millennium Palen Solar Power Project, Riverside 
County, California, January 2010, p. 16. 
20  Ibid., p. 17. 
21  Ibid., p. 18. 
22  Precipitation records for five localities at the Boyd Deep Canyon Research Center, 
Colorado Desert, California. Available at http://deepcanyon.ucnrs.org/weather_data.htm. 
23  SA/DEIS, p C.2-63. 
24  SA/DEIS, p C.2-1.  
25  Application for the California Endangered Species Act Section 2081 (B) Incidental Take 
Permit and Revised Desert Tortoise Technical Report (including fall 2009), Jan., 2010, p. 10. 
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the project site is low-quality desert tortoise habitat and, therefore, not deserving of a 
maximum replacement mitigation ratio of 5 acres acquired for each acre lost.  The 
rational for determining the low-quality-habitat determination is presented in the 
SA/DEIS26 and elucidated in the ADTTP.27  According to the U.S. Fish & Wildlife 
Service,28 desert tortoise critical habitat consists of six primary constituent elements with 
regard to habitat quality: 

1. Sufficient space to support viable populations for movement, dispersal, and gene flow. 
2. Sufficient quantity and quality of forage species and the proper soil conditions to 

provide for the growth of such species. 
3. Suitable substrates for burrowing, nesting, and overwintering. 
4. Burrows, caliche caves, and other shelter sites. 
5. Sufficient vegetation for shelter from temperature extremes and predators, 
6. Habitat protected from disturbance and human-caused mortality. 

The Application concedes that items 3, 4, and 5, are present. As a result, I will only 
discuss the qualities claimed to not be present on the site: items 1, 2, and 5.  

#1 The ADTTP asserts there is insufficient space to support viable tortoise populations 
for movement, dispersal and gene flow.  This conclusion is reached in spite of the fact 
that the SA/DEIS and BRTR indicate there are significant, unavoidable impacts to this 
site characteristic.29  The BRTR asserts Interstate 10 isolates the bulk of the project site 
from critical tortoise habitat to the south.  However, the Wildlife Movement and Desert 
Tortoise Habitat Connectivity study commissioned by the Applicant indicates there are 
numerous freeway underpasses suitable for wildlife crossing including three adjacent to 
the project site.30 The idea of freeway underpasses functioning as movement corridors 
was first advanced in the SA/DEIS.31  Furthermore, on my site visit of June 18, 2010, I 
found no impediments to dispersal to the north or east of the project site.  Suitable 
tortoise habitat extends continuously from the project site to potential habitat against the 
Palen Mountains to the north and Chuckwalla Valley to the east.  Only to the west are 
there dispersal barriers in the form of agricultural plots.  However, even these do not 
form a complete barrier to tortoise movements from east to west and vice versa.  In 

26 SA/DEIS, C.2-74. 
27 Application for the California Endangered Species Act Section 2081 (B) Incidental Take 
Permit and Revised Desert Tortoise Technical Report (including fall 2009), Jan., 2010, p. 13. 
28 Draft revised recovery plan for the Mojave population of the desert tortoise (Gopherus 
agassizii). U.S. Fish and Wildlife Service, California and Nevada Region, Sacramento, 2008, 
California, p. 11-12. 
29 SA/DEIS, p C.2-63, and Palen Solar Power Project Biological Technical Report, Riverside 
County, California, August, 2009, page x. 
30 Wildlife Movement and Desert Tortoise Habitat Connectivity report dated May 14, 2010, 
page 2. 
31 SA/DEIS, p. C.2-82. 
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summary, the project sites offer important connectivity to tortoise habitat in all compass 
directions.32 

#2 There is an implication in the SA/DEIS33 and statement in the ADTTP34 that there is 
insufficient quantity and quality of food resources on the PSPP site for foraging tortoises. 
However, there was no attempt to measure quality and quantity of forage variables. 
Instead vague reference is made to a lack of water (presumably precipitation, runoff, 
and/or groundwater) though there were no measurements of these variables made on the 
project site. Although most ephemeral plant species had dried up in June, 2010 when I 
visited the site, it was clear over most of the project site that there had been abundant 
ephemeral growth as I counted up to a dozen plant skeletons per square yard.  Apparently 
there was also considerable ephemeral growth in 2009, sufficient to conduct a rare plant 
survey in the spring of that year.35 

#6 The Incidental Take Application asserts the project site is not protected from 
disturbance and human-caused mortality.  However, I found very little human impacts to 
the project site during my site visit. What impacts I did find were extremely minor. 
Although the project site lies near Interstate 10 only a miniscule portion of the site 
actually comes in contact with it.  The “vehicles commonly parked in this area”36 appear 
to be trucks confined wholly an extremely small area adjacent to the freeway off ramp.  I 
found two examples of trash dumping, both decades old.  With regard to domestic dogs 
on the site I saw none and find it difficult to believe that dogs from the agricultural areas 
would, or even could, move onto the project site with sufficient regularity to have even 
the smallest impact on fauna.  

The Applicant argues that because only a few live tortoises were found on the project site 
and because it lacks three of the six criteria said to be essential that for tortoise presence, 
replacement habitat should be at the level of one-half acre for each of the 3,945.8 acres 
lost as a result of the installation of the Palen Solar Power Project.37  (The SA/DEIS 
requests one acre of mitigation habitat for each acre lost, a 1:1 ratio.)38  However, as I 
have argued above, desert tortoises are currently living on the site and most likely in 
numbers greater than indicated in the Desert Tortoise Technical Report.  Numbers may 
be temporarily depressed because of (1) mortality resulting from recent, recurring 

32 See Figure 2, Application for the California Endangered Species Act Section 2081 (B) 
Incidental Take Permit and Revised Desert Tortoise Technical Report (including fall 2009), 
January, 2010. 
33 SA/DEIS, pp. C.2-74 - C.2-77. 
34 Application for the California Endangered Species Act Section 2081 (B) Incidental Take 
Permit and Revised Desert Tortoise Technical Report (including fall 2009), Jan., 2010, p. 14. 
35 Palen Solar Power Project Biological Technical Report, Riverside Co., CA, August, 2009, p. 
32. 
36 Application for the California Endangered Species Act Section 2081 (B) Incidental Take 
Permit and Revised Desert Tortoise Technical Report (including fall 2009), Jan., 2010, p. 15. 
37 Ibid., p. 37. 
38 SA/DEIS, pp. C.2-2. 
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drought and (2) as stated in the Application “due to various factors, including the spread 
of a fatal respiratory disease; increases in raven populations that prey on juvenile 
tortoises; mortality associated with roads and off-highway-vehicle use; and 
fragmentation.”39 

Because the Project Site is (1) clearly tortoise habitat, (2) that the tortoise carrying 
capacity of the site may be either high or low but cannot be determined due to the 
unreliability of survey data as well as recent temporary adverse impacts to tortoise 
populations, and (3) because the desert tortoise has been officially listed as a Threatened 
species by both state and federal governments (and thereby deserving of maximum 
protection) the mitigation ratio should be the maximum: 5 acres acquired for each of the 
3,945.8 acres of tortoise habitat lost as a result of the Palen Solar Power Project.40  Both 
the SA/DEIS and the ADTTP accept this ratio for that portion of the project site that lies 
within Chuckwalla Desert Critical Habitat Unit because the CDCRU contains six Primary 
Constituent Elements (PCEs).41  Based upon my analysis, however, the PSPP site clearly 
contains all six of these elements as well.     

Acquisition of Tortoise Mitigation Habitat in the Region 

Under my recommendation, the Applicant would be required to purchase 19,729 acres of 
habitat in the region currently occupied by the desert tortoise.  Under the Applicant’s 
recommendation, 1,972.9 acres of tortoise habitat would be purchased from private 
landowners. Either scenario, in order to offer effective mitigation, must first identify 
privately owned potential replacement habitat.  The location of potential replacement 
habitat is necessary here in order to demonstrate that the proposed mitigation is feasible 
and that it will actually work as advertised.  Replacement habitat must also be currently 
occupied by desert tortoises, which is the only way to demonstrate that it is suitable 
replacement habitat.  Not only must the replacement habitat be privately held and 
demonstrated to be currently occupied by desert tortoises, the site must be owned by a 
willing seller. To insure that the habitat can and will actually be acquired, the sale of the 
property must be in escrow pending project approval. 

The Applicant has, thus far, has been unable and unwilling to demonstrate that suitable 
(tortoise occupied) replacement habitat in the region is available for his figure of 1,972.9 
acres, let alone the recommended figure of 19,729 acres.42  An inability to locate and 
acquire suitable mitigation habitat will result in a significant unmitigated adverse impact. 

39 Application for the California Endangered Species Act Section 2081 (B) Incidental Take 
Permit and Revised Desert Tortoise Technical Report (including fall 2009), Jan., 2010, p. 9. 
40 Ibid., p. 36. 
41 SA/DEIS, p. C.2-74. 
42 Palen Solar I, Objections and Notice of Inability to Respond to CURE’s Data Requests, May 
25, 2010. 
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Cumulative Impacts to Desert Tortoise Habitat 

There are dozens of alternative energy projects presently being constructed or in the 
planning process in the California deserts and in known tortoise habitat.  Considered 
together, the total loss of tortoise habitat may easily exceed 100,000 acres in the 
California deserts alone.43  Even though the desert tortoise is an officially Threatened 
species, it is now facing the greatest assault on its habitat in the history of the United 
States. This threat alone requires a maximum amount of replacement habitat for each and 
every project proposed within its range and on tortoise-occupied lands. 

SENSITIVE SPECIES – Mojave Fringe-toed Lizard 

The Mojave fringe-toed lizard (MFTL), Uma scoparia, is considered a Species of Special 
Concern by the California Department of Fish & Game and a Sensitive Species by the 
Bureau of Land Management.44  As a result of these classifications, CEQA requires that 
the Applicant mitigate impacts to the lizard to a level of insignificance.45 

Nothing resembling a protocol survey was conducted for the MFTL even though some 
protocol survey parameters exist for this species.46  Observations on the project site, 
therefore, were incidental.47  Nonetheless, during the 2009 spring surveys, 112 incidental 
observations were recorded within the PSPP disturbance area and dozens of additional 
sightings were recorded in the BRSA. In 2010, field surveyors recorded a total of 388 
incidental observations.48  Additionally, almost half the site (approximately 1,735 acres) 
is considered habitat for the MFTL.49 

As stated in the biological report, “disruption of the dune ecosystem, including source 
sand, wind transport, or sand transport corridors, poses a threat to the habitat needed for 
MFTL. Preservation of sand dune ecosystems, including their source sand and sand 
corridors, is necessary for the long-term survivorship of Aeolian sand specialists such as 

43 Palen Solar Power Project Biological Technical Report, Riverside Co., California, August, 
2009, p. 128; see also Preliminary Spring 2010 Survey Results Corrected and Preliminary 
Impact Calculations for Biological Resources, dated May 27, 2010 (Corrected Preliminary 
Spring 2010 Survey Results), Table 3. 
44 Palen Solar Power Project Biological Technical Report, Riverside Co., CA, Aug., 2009, p. vi. 
45 California Environmental Quality Act, 1970, Appendix G. CEQA Guidelines. 
46 Cablk, M.E. and J.S. Heaton. 2002 Nov. Mojave Fringe-Toed Lizard surveys at the Marine 
Corps Air Ground Combat Center at Twentynine Palms, California and nearby lands
administered by the Bureau of Land Management. California: Marine Corps Air Ground
Combat Center. Report M67399-00-C-0005. 115 p. 
47 Palen Solar Power Project Biological Technical Report, Riverside County, California, 
August, 2009, page 82. 
48 Corrected Preliminary Spring 2010 Survey Results, Table 3. 
49 Palen Solar Power Project Biological Technical Report, Riverside County, California, 
August, 2009, Figure 11. 
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fringe-toed lizards.”50  The authors of the biological report further state that “loss of 
occupied breeding and foraging habitat is considered to be a significant impact if left 
unmitigated since this habitat is declining in availability in the region.”51 

Resolving this issue might be relatively straightforward if purchasing compensatory 
replacement habitat was all that was necessary.  However, the issue is compounded 
because there will be significant indirect impacts to fringe-toed lizard habitat beyond the 
area of disturbance. As stated in the biological report: 

“The installation of wind fencing is likely to disrupt source sand, wind 
transport, or sand transport corridors that are important to MFTL 
 habitat in the dune ecosystem, resulting in an indirect impact to the 
 species. In addition, the potential degradation or loss of habitat resulting 
from indirect impacts to this species would be significant if left 
 unmitigated because similar or higher quality habitat is not common in 
 the vicinity of the Project site. These indirect impacts would potentially 
impact offsite MFTL breeding habitat or burrows and adjacent foraging 
habitat.”52 

The SA/DEIS goes even further by concluding that these indirect impacts caused by the 
PSPP cannot be mitigated.53 

The level of impacts to the habitat of the MFTL is not known.  No formal study of sand 
transport in the region around the BRSA has been conducted and, apparently, none are 
planned. (The Aeolian Sand Mitigation Summary Report prepared by Miles Kenney is 
completely inadequate.  It is a crude estimate of what might happen and how the issue 
might possibly be resolved and is based on observations from completely different 
environments.54) That there will be adverse impacts is not in dispute. When I visited the 
site on June 18, 2010, I found suitable MFTL habitat along most of the northern 
boundary of the disturbance area as well as the entire eastern boundary. This assessment 
supports the continuity of habitat suitability shown in Figure 11 of Dr. Kenney’s report.55 

It would appear that indirect impacts to MFTL habitat offsite could be substantial. 
Mitigation, therefore, would need to offset not just the loss of MFTL within the 
disturbance area but also large tracts of land along the northern and eastern boundaries of 
the project site. 

50 Ibid., p. 83. 
51 Ibid., p. 119. 
52 Ibid. 
53 SA/DEIS, pp. 2-69. 
54 Aeolian Sand Mitigation Summary Report, Palen Solar Power Project prepared by Miles D. 
Kenney and dated May 14, 2010. 
55 Palen Solar Power Project Biological Technical Report, Riverside Co., CA, August, 2009, 
Figure 11. 
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Mitigation for Impacts to MFTL Habitat 

In an attempt to mimic the natural movement of blowsand after construction of the PSPP, 
the Applicant proposes to mechanically transport wind-deposited sand along the 30-foot
tall fence at the northern and western edges of the PSPP site downwind to the eastern 
edge of the site.56  The wind would then blow the mechanically deposited sand deeper 
into the Chuckwalla Valley. The assumption is that a constant supply of sand to the east 
of the Project site will maintain suitable habitat for populations the MFTL offsite.  The 
mechanical movement of sand and grading of offsite habitat would be done on a 
“frequent” basis and for the life of the project.57 

The frequent use of heavy equipment to accomplish this task notwithstanding, the plan is, 
at best, an experiment.  As stated in the sand mitigation report, previous studies involved 
“agricultural regions” and “shoreline beaches.”58  No mention is made of projects in 
desert environments.  This fact along with the lack of any comprehensive study of wind 
patterns in the Chuckwalla Valley, make any sand replenishment program very risky for 
the continued, offsite existence of the MFTL. The Applicant apparently desires that the 
PSPP be allowed to proceed in the hope that the sand program will work and that dune 
and hummock habitat to the east will not stabilize. 

Realistically, there seem two viable alternatives that can resolve the issue of offsite 
damage to MFTL habitat:  (1) Scale back the project footprint so the project does not 
intrude upon MFTL habitat. This would also reduce if not eliminate the project acting as 
an impediment to wind-carried sand, or (2) Acquire approximately 4,000 acres of 
privately held active dune and hummock habitat offsite.  This acreage reflects the direct 
loss of aeolian habitat within the site boundaries as well as a comparable area of offsite 
habitat. As with the desert tortoise, suitable habitat (occupied by MFTL and connected or 
nearly connected to other habitat areas known to be occupied), would need to be located 
and willing sellers identified. 

The Project Applicant is already faced with the acquisition of up to 19,729 acres as 
mitigation for impacts to the desert tortoise.  The acquisition of another 4,000 acres of 
habitat as mitigation to impacts to MFTL cannot be piggy-backed onto tortoise 
mitigation.  The lizard lives on a loose, unconsolidated sand substrate. The tortoise 
resides on compact soils that will not collapse as a tortoise digs its burrow. In both cases 
suitable habitat available for sale has not been identified.  (A letter prepared by William 
Graham stating that there are thousands of acres of suitable MFTL habitat for acquisition 
is of no value since it is not known if the habitat is occupied by MFTL, possesses similar 

56 Draft Aeolian Sand Mitigation Summary Report, Palen Solar Power Project, Riverside 
County, CA 
57 Ibid., p. 4. 
58 Ibid., p. 2. 
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functions and values offered by the habitat present onsite, or even if the land is available 
for sale.59) 

A reduced footprint alternative to the Applicant’s proposal is described in the Staff 
Assessment and Draft Environmental Impact Statement.60  Referred to as the “Reduced 
Acreage Alternative,” this alternative plan would dramatically reduce impacts to the 
MFTL and its habitat. It pulls most site development to the south and west, avoiding the 
primary aeolian deposits shown to support a population of the MFTL. It would, of course, 
substantially reduce or even eliminate the need to acquire compensatory mitigation 
habitat elsewhere. 

SENSITIVE SPECIES – Plant Species 

Ribbed Cryptantha and Harwood’s Milkvetch 

Based upon the data presented in the BRTR61 and 2010 Plant Survey Results62 there will 
be significant impacts to the ribbed cryptantha and Harwood’s milkvetch. Both of these 
species are closely associated with the areas of loose sand that dominate the northeastern 
half of the project site. Both of these are considered sensitive species and require 
mitigation under CEQA.  The arguments against relying upon the experimental sand 
replenishment program as mitigation in favor of the Reduced Acreage Alternative apply 
both to these two sensitive plant species as well as to the MFTL.  

Coachella Valley Milk Vetch 

After examining three freckled milkvetch subspecies from the project region, Mr. Andy 
Sanders decided that they were not the Coachella Valley milkvetch subspecies that has 
been listed as endangered by the USFWS.  Participating agencies, therefore, elected to 
not conduct focused surveys for the Coachella Valley milkvetch in 2010. This decision 
was in error.  The specimens examined by Mr. Sanders did not come from the PSPP site 
and Mr. Sanders acknowledged that additional examination might result in him changing 
his finding.63  Furthermore, although Mr. Sanders is an excellent field taxonomist, he has 
never published a peer-reviewed taxonomy paper on the Coachella Valley milkvetch. His 
opinion is helpful but not definitive. Electing to not do a focused survey for an 
endangered plant species based upon such limited information is a serious oversight that 
must be corrected. 

59 Letter dated May 14, 2010, written by William Graham and sent to Ms. Alan Solomon in 
response to questions raised at the CEC Workshop held on April 16, 2010. 
60 SA/DEIS, p. B.2-1 – B.2-2, C.2-105 – C.2-107. 
61 Palen Solar Power Project Biological Technical Report, Riverside Co., CA, August, 2009. 
62 Preliminary Spring 2010 Survey Results Corrected and Preliminary Impact Calculations 
for Biological Resources, dated May 27, 2010. 
63 Ibid., p. 8. 
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Sensitive Plant Surveys in Fall  

There are several sensitive ephemeral plant species surveys that appear only in late 
summer and fall and that may occur on the PSPP site.  To date there have been no fall 
plant surveys. Since impacts to sensitive plant species are considered significant under 
CEQA, at attempt should be made to conduct such surveys.  Until such an attempt has 
been made, the SA/DEIS is incomplete. 

IMPACTS TO DESERT DRY WASH WOODLAND 

The Project Applicant proposes to eliminate 256.7 acres of sensitive Dry Wash habitat 
including 133.1 acres of a sensitive plant community referred to as Desert Dry Wash 
Woodland.64 

My site visit on June 18, 2010, indicated that a number of ancient ironwood trees (Olneya 
tesota) are located within Desert Dry Wash Woodland habitat within the project 
boundaries. Some of these trees are likely to be hundreds of years old, and a few might 
have an age exceeding 1,000 years.  A survey should be conducted to determine whether 
or not such ancient trees are present. If they are, they should be preserved in place. 

The Desert Dry Wash Woodland present on the PSPP site is certainly among the densest 
stand of ironwood trees in California. In size and density it may also be the finest 
example of Desert Dry Wash Woodland dominated by ironwood anywhere in the 
California Deserts.  The possible uniqueness of this stand may be a result of an unusually 
large watershed as a result of (1) the concentrating of flows from the Chuckwalla 
Mountains to the south via a few freeway culverts, (2) the expanse of the Chuckwalla 
Mountains themselves (probably the largest isolated drainage in the Colorado Desert), 
and (3) rapidly leveling topography north of Interstate 10 that allows runoff to spread 
over a large area near the center of the PSPP site, and (4) a near absence of competitors in 
the form of blue palo verde (Cercidium floridum) and smoke trees (Psorothamnus 
spinosus). Some effort should be made to determine the significance of the site ironwood 
forest with respect to other areas of ironwood concentration. If it is found to be truly 
unique, then it should be preserved on site since there could be no comparable 
compensatory mitigation lands. 

If it is determined that impacts to the Dry Wash and Desert Dry Wash Woodland 
communities must be mitigated to a level of insignificance through the acquisition of 
replacement habitat, the ratio should be the maximum allowed under existing rules and 
regulations. The mitigation measure must also include specific performance standards, 
such as no net loss of habitat function and value, to ensure the replacement habitat 
actually mitigates the loss of the Desert Dry Wash Woodland onsite. 

64 Palen Solar Power Project Biological Technical Report, Riverside Co., California, August, 
2009, p. 110. 
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USE OF CONTAMINENTS 

The SA/DEIS states that both chemical dust control agents and weed eradication 
compounds will be used.65  The use of chemical dust control agents or weed eradication 
compounds should be prohibited unless independent field studies have been done 
indicating the chemicals are harmless to wildlife.66  Since it is highly unlikely that such 
studies have been done, the use of such chemicals should be strictly prohibited. 

The Weed Management Plan (WMP)67 contains over 50 pages describing the kind of 
weeds that may be present on the Project site, the importance of qualified staff in the use 
of toxic chemicals, and the importance of proper handling and application of herbicides. 
However, it says nothing of the actual qualifications needed by personnel, how the 
chemicals should be handled or how they should be applied. Less than a single page is 
allocated to what should be done in case of a toxic chemical spill. On that page it lists the 
equipment needed in case of a spill and includes such things as “bucket, dust pan, and a 
shovel.” 68 The WMP says absolutely nothing with regard to what is to be done if 
chemicals are misapplied or misused.  The comprehensiveness of the WMP is probably 
best summarized in the statement below: 

“The following general precautions will be implemented for pesticide application: It is 
the responsibility of the pesticide user to observe all directions, restrictions, and 
precautions on pesticide labels. It is dangerous, wasteful, and illegal to do otherwise.”69 

In other words, so long as everyone reads the directions on the label and knows that he or 
she will be blamed if they don’t, there will be no problem with herbicides or other toxic 
chemicals.  This is naïve at best and intentionally misleading at worst.   

If the weed problem cannot be controlled manually through the use of weed wrenches, 
hoes, shovels and hand pulling,70 then a finding should be made that the introduction and 
spread of weed species as a result of the Project is a significant, adverse, and unavoidable 
impact. 

65 SA/DEIS, pp. C.2-95 – C.9-36; see also Draft Weed Management Plan. 
66 Ibid., pages B.1-9, C.2-170. 
67 Draft Weed Management Plan, Palen Solar Power Project, prepared by AECOM, January, 
2010. 
68 Ibid., p. 33. 
69 Ibid., p. 28. 
70 Ibid., p. 23-25 
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CONCLUSIONS 


I find it difficult to conceive that the Project Applicant can locate adequate compensatory 
mitigation habitat in the immediate region of the PSPP site.  If this is the case, 
consideration may need to be given to the acquisition of habitat beyond the immediate 
region. 

Based upon impacts to the MFTL and Desert Wash Woodland, serious consideration 
should be given to the Reduced Acreage Alternative discussed in detail in the 
SA/DEIS.71 This alternative would generate nearly as much energy as the proposed 
project (375 MW or 75%), avoids most of the MFTL habitat and also avoids the primary 
Desert Dry Wash Woodland occurring within the project boundaries.  There is also some 
avoidance of desert tortoise habitat as well.  The Reduced Acreage Alternative could be 
improved even further if all project acreage were pushed as far south as the initially 
proposed boundaries would allow.72 

This concludes my current comments regarding the findings and recommendations in the 
SA/DEIS, BRTR, and subsequent biological studies and findings completed in 2010. 

Sincerely, 

James W. Cornett 

71 SA/DEIS, p. B.2-16.  
72 Ibid., Alternatives Figure 1. 

P.O. Box 846 Palm Springs CA 92263 Telephone 760-320-8135 
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Does the greater roadrunner hibernate? SAN BERNARDINO COUNTY MUSEUM ASSOCIATION 
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The California deserts: today and yesterday. Palm Springs Desert Museum, Palm Springs, California. 


Rattlesnakes: answers to frequently asked questions. Nature Trails Press, Palm Springs, California. 
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The desert fan palm. In California’s wild gardens. California Native Plant Society, Sacramento, California. 

Giant Joshua trees. SAN BERNARDINO COUNTY MUSEUM ASSOCIATION QUARTERLY 44(1):30-31. 

The Sonoran Desert: a brief natural history. Palm Springs Desert Museum, Palm Springs, California. 

Naturalized populations of the desert fan palm, Washingtonia filifera, in Death Valley National Park. San 
Bernardino County Museum Association Quarterly 44(2):103-106. 
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Death Valley National Park: Answers To Frequently Asked Questions. Palm Springs Desert Museum, Palm Springs, 
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Death Valley National Park (revised). Death Valley Natural History Association, Death Valley, California. 
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Indian Uses of Desert Plants. Palm Springs Desert Museum, Palm Springs, California. 


Death Valley National Park. Death Valley Natural History Association, Death Valley, California. 


The Joshua Tree. SAN BERNARDINO COUNTY MUSEUM ASSOCIATION QUARTERLY 42(3):65-67. 


Nurse plant associations of the Joshua tree, Yucca brevifolia.  SAN BERNARDINO COUNTY MUSEUM 

QUARTERLY 42(2):30. 
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Coachella Valley fringe-toed lizard in Life On The Edge.  With B. C. Bolster, R. W. Hansen, A. Muth and J. 

Rorabaugh.  Biosystems Analysis, Santa Cruz, California. 


The Black Widow. Palm Springs Desert Museum, Palm Springs, California. 
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1992 
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Scorpions!  NATURAL SCIENCE PUBLICATION 12-92, Palm Springs Desert Museum, Palm Springs, California. 
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The roadrunner. INDIAN WELLS MAGAZINE 1(1):34-36 


1991 
Population Dynamics of The Palm, Washingtonia filifera, and Global Warming.  SAN BERNARDINO COUNTY 
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Vertebrate Dispersal Agents of The Desert Fan Palm, Washingtonia filifera.  Abstracts: Symposium on The 
Scientific Value of The Desert, page 8. Anza-Borrego Desert State Park. 
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Desert Palm Oasis, Palm Springs Desert Museum, Palm Springs, California. 


The Joshua Tree. EDUCATIONAL BULLETIN #89-1, Desert Protective Council. 
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The Desert Fan Palm: Not A Relict.  SAN BERNARDINO COUNTY MUSEUM QUARTERLY 36(2):56-58. 


The Naming and Discovery of The Desert Fan Palm.  ENVIRONMENT SOUTHWEST #524: 17-19. 


Recent Human Dispersal of Washingtonia filifera. BULLETIN OF THE SOUTHERN CALIFORNIA ACADEMY 

OF SCIENCES 88(1). 


Another New Locality for the Desert Fan Palm in California.  CROSSOSOMA 15(2):1-4. 


The Impact of Rodents on Desert Fan Palm (Washingtonia filifera) Populations.  Abstracts: Symposium on the 

Scientific Value of the Desert, p. 5.  Educational Bulletin #89-1sp, Desert Protective Council Publications, Spring 
Valley, California. 

1988 
The Occurrence of the Desert Fan Palm, Washingtonia filifera, in Southern Nevada.  DESERT PLANTS 
8(4):169-171. 
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A Giant Boring Beetle.  ENVIRONMENT SOUTHWEST #518:21-24. 

California Desert Palm Oases.  In: Adventuring in the California Desert, Sierra Club Books, San Francisco, 

California. 


Naturalized Populations of The Desert Fan Palm, Washingtonia filifera, in Death Valley National Monument.  In: 

Plant Biology of Eastern California, C. A. Hall, Jr., and V. Doyle-Jones, eds. White Mountain Research Station, 

University of California at Los Angeles, pp.167-174. 


Wildlife of The North America Deserts.  Nature Trails Press, Palm Springs, California. 


Desert Plants and Wildflowers. PALM SPRINGS LIFE 29(7):99-103. 


Indians and The Desert Fan Palm. MASTERKEY 60(4):12-17.
 

Three Palm Species at Catavina. PRINCIPES 31(1):12-13. 


Record of Gila Woodpecker Nesting in Northern Baja California. WESTERN BIRDS 17:139-140. 


Cold Tolerance In Washingtonia filifera. MADRONO 34:57-62. 
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1986 
The Distribution of Washingtonia robusta in Southern California.  BULLETIN OF THE SOUTHERN 

CALIFORNIA ACADEMY OF SCIENCES 85:56-57. 


A New Locality For Desert Fan Palms In California.  DESERT PLANTS 7:164. 


Spineless Petioles In Washingtonia filifera (Arecaceae).  MADRONO 33:76-78. 


The Largest Desert Fan Palm Oases.  PRINCIPES 30(2):82-84. 


Increased Spadix Production In Recently Burned Washingtonia filifera. SOUTHWESTERN NATURALIST 

31:552-553. 


Arthropod Visitors At Washingtonia filifera (Wendl) Flowers. PAN-PACIFIC ENTOMOLOGIST 62(3):224-225. 
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Death Valley National Park. Death Valley Natural History Association, Death Valley, California. 

The Common Name of Washingtonia filifera.  PRINCIPES 30(4):153-155. 

1985 
Germination of Washingtonia filifera Seeds Eaten by Coyotes.  PRINCIPES 29(1):19. 


Reading The Palms.  NATURAL HISTORY 94(10):64-73. 


Atacama: Desert of Chile and Peru. Palm Springs Desert Museum, Palm Springs. 
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Apoidea). THE PAN-PACIFIC ENTOMOLOGIST 61(3):251-252. 


The Desert Fan Palm Oasis. PALM SPRINGS LIFE 28(1):267-269. 


The Desert Palm Oasis. Educational Bulletin #84-1, Desert Protective Council. 
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Desert Museum. 
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Batrachoseps major (Amphibia: Caudata, Plethodontidae) From The Colorado Desert.  BULLETIN OF THE 

SOUTHERN CALIFORNIA ACADEMY OF SCIENCES 80(2):95-96. 


Interbreeding Between Uma inornata and Uma notata. SOUTHWESTERN NATURALIST 27(2):223. 

Food Habits: Masticophis lateralis. HERPETOLOGICAL REVIEW 13(3):96. 


Wildlife of The Western Mountains. Nature Trails Press, Palm Springs, California. 


A Checklist of Breeding Birds of The Colorado Desert. Natural Science Publication 1-82, Palm Springs Desert 

Museum.  


A Checklist of Reptiles and Amphibians of The Colorado Desert. Natural Science Publication 2-82, Palm Springs 
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Uma: The Sand Lizard.  PACIFIC DISCOVERY, California Academy of Sciences 36(2):2-10. 
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The Pleistocene Environment of The Coachella Valley. Natural Science Publication 3-81, Palm Springs Desert 
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A Possible Parasitic Lepidopteran.  JOURNAL OF PARASITOLOGY 66:149. 


Coachella Valley Nature Guide. Nature Trails Press, Palm Springs. 


Environmental Factors Affecting The Diversity of Reptiles in The Deep Canyon Transect of The Colorado Desert, 
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A Desert Road. PACIFIC DISCOVERY, California Academy of Sciences 33(2):24-28. 
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New Geographic Distribution Record (Anniella pulchra).  HERPETOLOGICAL REVIEW 10(4):118. 

New Geographic Distribution Record (Crotalus ruber). HERPETOLOGICAL REVIEW 10(4):119. 
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Desert Trail Guide. Palm Springs Desert Museum, Palm Springs. 
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Relative Abundance, Diversity and Biomass of Roadside Vertebrates in the Colorado Desert. DIALECTIC 
2(3):15-25. 
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The Cactus Mouse.  PINYON GAZETTE MAGAZINE 5(5):4-5. 


Verdin. PINYON GAZETTE MAGAZINE 6(1):14. 


The Desert Falcon. DESERT MAGAZINE 39(9):28-30. 


Gambel's Quail.  PALMS TO PINES MAGAZINE 1(3):60-61. 


The Black-tailed Jackrabbit. PALMS TO PINES MAGAZINE 1(4):26-27. 
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Desert Kingsnake. DESERT MAGAZINE 38(4):16-18. 


Wildlife of The Southwest Deserts. First edition, Nature Trails Press, Palm Springs, California. 


Desert Plant Life.  DESERT MAGAZINE (monthly column), Vol. 38-39.
 

The Badger.  DESERT HOLIDAY MAGAZINE 1(3):60-61. 


The Pika.  DESERT MAGAZINE 38(7):36-38. 
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under contract with the U.S. Army Corps of Engineers, Statistical Research Inc., September 2008 
(available at http://www.sricrm.com/publications/tech.html)� 
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2503 Eastbluff Dr. 

 Suite 206
Newport Beach,  California92660  

Tel: (949) 887-9013 
Fax: (949) 717-0069 

Email: mhagemann@swape.com 

Matthew F. Hagemann, P.G. 
Geologic and Hydrogeologic Characterization 

Investigation and Remediation Strategies 
Regulatory Compliance 

CEQA Review 
Expert Witness 

Education: 
M.S. Degree, Geology, California State University Los Angeles, Los Angeles, CA, 1984. 
B.A. Degree, Geology, Humboldt State University, Arcata, CA, 1982. 

Professional Certification: 
California Professional Geologist, License Number 8571.  

Professional Experience:  
Matt has 25 years of experience in environmental policy, assessment and remediation. He spent nine 
years with the U.S. EPA in the RCRA and Superfund programs and served as EPA’s Senior Science Policy 
Advisor in the Western Regional Office where he identified emerging threats to groundwater from 
perchlorate and MTBE.  While with EPA, Matt also served as a Senior Hydrogeologist in the oversight of 
the assessment of seven major military facilities undergoing base closure.  He led numerous enforcement 
actions under provisions of the Resource Conservation and Recovery Act (RCRA) while also working 
with permit holders to improve hydrogeologic characterization and water quality monitoring.   

Matt has worked closely with U.S. EPA legal counsel and the technical staff of several states in the 
application and enforcement of RCRA, Safe Drinking Water Act and Clean Water Act regulations. Matt 
has trained the technical staff in the States of California, Hawaii, Nevada, Arizona and the Territory of 
Guam in the conduct of investigations, groundwater fundamentals, and sampling techniques. 

Positions Matt has held include: 
�	 Founding Partner, Soil/Water/Air Protection Enterprise (SWAPE) (2003 – present); 
�	 Senior Environmental Analyst, Komex H2O Science, Inc (2000 -- 2003); 
�	 Executive Director, Orange Coast Watch (2001 – 2004); 
�	 Senior Science Policy Advisor and Hydrogeologist, U.S. Environmental Protection Agency (1989– 

1998); 
�	 Hydrogeologist, National Park Service, Water Resources Division (1998 – 2000); 
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�	 Adjunct Faculty Member, San Francisco State University, Department of Geosciences (1993 – 
1998); 

�	 Instructor, College of Marin, Department of Science (1990 – 1995); 
�	 Geologist, U.S. Forest Service (1986 – 1998); and 
�	 Geologist, Dames & Moore (1984 – 1986). 

Senior Regulatory and Litigation Support Analyst: 
With SWAPE, Matt’s responsibilities have included: 

�	 Manager of a project to evaluate numerous formerly used military sites in the western U.S. 
�	 Manager of a project to provide technical assistance to a comunity adjacent to a former Naval 

shipyard under a grant from the U.S. EPA.  
�	 Lead analyst in the review of numerous environmental impact reports under CEQA that identify 

significant issues with regard to hazardous waste, water resources, water quality, air quality, 
greenhouse gas emissions and geologic hazards.  

�	 Lead analyst in the review of environmental issues in license applications for large solar power 
plants before the California Energy Commission. 

�	 Stormwater analysis, sampling and best management practice evaluation at industrial facilities. 
�	 Technical assistance and litigation support for vapor intrusion concerns. 
�	 Manager of a comprehensive evaluation of potential sources of perchlorate contamination in 

Southern California drinking water wells. 
�	 Manager and designated expert for litigation support under provisions of Proposition 65 in the 

review of releases of gasoline to sources drinking water at major refineries and hundreds of gas 
stations throughout California. 

�	 Expert witness on two cases involving MTBE litigation. 
�	 Expert witness and litigation support on the impact of air toxins and hazards at a school. 
�	 Expert witness in litigation at a former plywood plant. 

With Komex H2O Science Inc., Matt’s duties included the following: 
�	 Senior author of a report on the extent of perchlorate contamination that was used in testimony 

by the former U.S. EPA Administrator and General Counsel. 
�	 Senior researcher in the development of a comprehensive, electronically interactive chronology of 

MTBE use, research, and regulation. 
�	 Senior researcher in the development of a comprehensive, electronically interactive chronology of 

perchlorate use, research, and regulation. 
�	 Senior researcher in a study that estimates nationwide costs for MTBE remediation and drinking 

water treatment, results of which were published in newspapers nationwide and in testimony 
against provisions of an energy bill that would limit liability for oil companies. 

�	 Research to support litigation to restore drinking water supplies that have been contaminated by 
MTBE in California and New York. 

�	 Expert witness testimony in a case of oil production-related contamination in Mississippi. 
�	 Lead author for a multi-volume remedial investigation report for an operating school in Los 

Angeles that met strict regulatory requirements and rigorous deadlines. 
�	 Development of strategic approaches for cleanup of contaminated sites in consultation with 

clients and regulators. 

Executive Director: 
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As Executive Director with Orange Coast Watch, Matt led efforts to restore water quality at Orange 
County beaches from multiple sources of contamination including urban runoff and the discharge of 
wastewater.  In reporting to a Board of Directors that included representatives from leading Orange 
County universities and businesses, Matt prepared issue papers in the areas of treatment and disinfection 
of wastewater and control of the dischrge of grease to sewer systems.  Matt actively participated in the 
development of countywide water quality permits for the control of urban runoff and permits for the 
discharge of wastewater.  Matt worked with other nonprofits to protect and restore water quality, 
including Surfrider, Natural Resources Defense Council and Orange County CoastKeeper as well as with 
business institutions including the Orange County Business Council. 

Hydrogeology: 
As a Senior Hydrogeologist with the U.S. Environmental Protection Agency, Matt led investigations to 
characterize and cleanup closing military bases, including Mare Island Naval Shipyard, Hunters Point 
Naval Shipyard, Treasure Island Naval Station, Alameda Naval Station, Moffett Field, Mather Army 
Airfield, and Sacramento Army Depot.  Specific activities were as follows: 

�	 Led efforts to model groundwater flow and contaminant transport, ensured adequacy of 
monitoring networks, and assessed cleanup alternatives for contaminated sediment, soil, and 
groundwater.  

�	 Initiated a regional program for evaluation of groundwater sampling practices and laboratory 
analysis at military bases. 

�	 Identified emerging issues, wrote technical guidance, and assisted in policy and regulation 
development through work on four national U.S. EPA workgroups, including the Superfund 
Groundwater Technical Forum and the Federal Facilities Forum. 

At the request of the State of Hawaii, Matt developed a methodology to determine the vulnerability of 
groundwater to contamination on the islands of Maui and Oahu. He used analytical models and a GIS to 
show zones of vulnerability, and the results were adopted and published by the State of Hawaii and 
County of Maui.  

As a hydrogeologist with the EPA Groundwater Protection Section, Matt worked with provisions of the 
Safe Drinking Water Act and NEPA to prevent drinking water contamination. Specific activities included 
the following: 

�	 Received an EPA Bronze Medal for his contribution to the development of national guidance for 
the protection of drinking water.  

�	 Managed the Sole Source Aquifer Program and protected the drinking water of two communities 
through designation under the Safe Drinking Water Act. He prepared geologic reports, 
conducted public hearings, and responded to public comments from residents who were very 
concerned about the impact of designation. 

�	 Reviewed a number of Environmental Impact Statements for planned major developments, 
including large hazardous and solid waste disposal facilities, mine reclamation, and water 
transfer.  

Matt served as a hydrogeologist with the RCRA Hazardous Waste program.  Duties were as follows: 
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�	 Supervised the hydrogeologic investigation of hazardous waste sites to determine compliance 
with Subtitle C requirements. 

�	 Reviewed and wrote "part B" permits for the disposal of hazardous waste. 
�	 Conducted RCRA Corrective Action investigations of waste sites and led inspections that formed 

the basis for significant enforcement actions that were developed in close coordination with U.S. 
EPA legal counsel. 

�	 Wrote contract specifications and supervised contractor's investigations of waste sites.  

With the National Park Service, Matt directed service-wide investigations of contaminant sources to 
prevent degradation of water quality, including the following tasks: 

�	 Applied pertinent laws and regulations including CERCLA, RCRA, NEPA, NRDA, and the Clean 
Water Act to control military, mining, and landfill contaminants. 

�	 Conducted watershed-scale investigations of contaminants at parks, including Yellowstone and 
Olympic National Park. 

�	 Identified high-levels of perchlorate in soil adjacent to a national park in New Mexico
 
and advised park superintendent on appropriate response actions under CERCLA. 


�	 Served as a Park Service representative on the Interagency Perchlorate Steering Committee, a 
national workgroup. 

�	 Developed a program to conduct environmental compliance audits of all National Parks while 
serving on a national workgroup.  

�	 Co-authored two papers on the potential for water contamination from the operation of personal 
watercraft and snowmobiles, these papers serving as the basis for the development of nation
wide policy on the use of these vehicles in National Parks. 

�	 Contributed to the Federal Multi-Agency Source Water Agreement under the Clean Water Action 
Plan. 

Policy: 
Served senior management as the Senior Science Policy Advisor with the U.S. Environmental Protection 
Agency, Region 9. Activities included the following: 

�	 Advised the Regional Administrator and senior management on emerging issues such as the 
potential for the gasoline additive MTBE and ammonium perchlorate to contaminate drinking 
water supplies.  

�	 Shaped EPA’s national response to these threats by serving on workgroups and by contributing 
to guidance, including the Office of Research and Development publication, Oxygenates in 
Water: Critical Information and Research Needs. 

�	 Improved the technical training of EPA's scientific and engineering staff. 
�	 Earned an EPA Bronze Medal for representing the region’s 300 scientists and engineers in
 

negotiations with the Administrator and senior management to better integrate scientific 

principles into the policy-making process. 


�	 Established national protocol for the peer review of scientific documents.  

Geology: 
With the U.S. Forest Service, Matt led investigations to determine hillslope stability of areas proposed for 
timber harvest in the central Oregon Coast Range. Specific activities were as follows: 

�	 Mapped geology in the field, and used aerial photographic interpretation and mathematical 
models to determine slope stability. 
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�	 Coordinated his research with community members who were concerned with natural resource 
protection.  

�	 Characterized the geology of an aquifer that serves as the sole source of drinking water for the 
city of Medford, Oregon.  

As a consultant with Dames and Moore, Matt led geologic investigations of two contaminated sites (later 
listed on the Superfund NPL) in the Portland, Oregon, area and a large hazardous waste site in eastern 
Oregon.  Duties included the following: 

�	 Supervised year-long effort for soil and groundwater sampling.  
�	 Conducted aquifer tests. 
�	 Investigated active faults beneath sites proposed for hazardous waste disposal. 

Teaching: 
From 1990 to 1998, Matt taught at least one course per semester at the community college and university 
levels: 

�	 At San Francisco State University, held an adjunct faculty position and taught courses in
 
environmental geology, oceanography (lab and lecture), hydrogeology, and groundwater 

contamination.
 

�	 Served as a committee member for graduate and undergraduate students. 
�	 Taught courses in environmental geology and oceanography at the College of Marin. 

Invited Testimony, Reports, Papers and Presentations:
 
Hagemann, M.F., 2008. Disclosure of Hazardous Waste Issues under CEQA.  Presentation to the Public
 
Environmental Law Conference, Eugene, Oregon.
 

Hagemann, M.F., 2008. Disclosure of Hazardous Waste Issues under CEQA.  Invited presentation to U.S. 
EPA Region 9, San Francisco, California. 

Hagemann, M.F., 2005. Use of Electronic Databases in Environmental Regulation, Policy Making and 
Public Participation.  Brownfields 2005, Denver, Coloradao. 

Hagemann, M.F., 2004. Perchlorate Contamination of the Colorado River and Impacts to Drinking Water 
in Nevada and the Southwestern U.S.  Presentation to a meeting of the American Groundwater Trust, Las 
Vegas, NV (served on conference organizing committee). 

Hagemann, M.F., 2004. Invited testimony to a California Senate committee hearing on air toxins at 
schools in Southern California, Los Angeles. 

Brown, A., Farrow, J.,  Gray, A. and Hagemann, M., 2004. An Estimate of Costs to Address MTBE 
Releases from Underground Storage Tanks and the Resulting Impact to Drinking Water Wells. 
Presentation to the Ground Water and Environmental Law Conference, National Groundwater 
Association�� 

Hagemann, M.F., 2004. Perchlorate Contamination of the Colorado River and Impacts to Drinking Water 
in Arizona and the Southwestern U.S.  Presentation to a meeting of the American Groundwater Trust, 
Phoenix, AZ (served on conference organizing committee). 
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Hagemann, M.F., 2003. Perchlorate Contamination of the Colorado River and Impacts to Drinking Water 
in the Southwestern U.S.  Invited presentation to a special committee meeting of the National Academy of 
Sciences, Irvine, CA. 

Hagemann, M.F., 2003. Perchlorate Contamination of the Colorado River.  Invited presentation to a tribal 
EPA meeting, Pechanga, CA. 

Hagemann, M.F., 2003. Perchlorate Contamination of the Colorado River.  Invited presentation to a 
meeting of tribal repesentatives, Parker, AZ. 

Hagemann, M.F., 2003. Impact of Perchlorate on the Colorado River and Associated Drinking Water 
Supplies.  Invited presentation to the Inter-Tribal Meeting, Torres Martinez Tribe. 

Hagemann, M.F., 2003. The Emergence of Perchlorate as a Widespread Drinking Water Contaminant.  
Invited presentation to the U.S. EPA Region 9. 

Hagemann, M.F., 2003. A Deductive Approach to the Assessment of Perchlorate Contamination.  Invited 
presentation to the California Assembly Natural Resources Committee. 

Hagemann, M.F., 2003. Perchlorate: A Cold War Legacy in Drinking Water.  Presentation to a meeting of 
the National Groundwater Association. 

Hagemann, M.F., 2002. From Tank to Tap: A Chronology of MTBE in Groundwater.  Presentation to a 
meeting of the National Groundwater Association. 

Hagemann, M.F., 2002. A Chronology of MTBE in Groundwater and an Estimate of Costs to Address 
Impacts to Groundwater.  Presentation to the annual meeting of the Society of Environmental Journalists. 

Hagemann, M.F., 2002. An Estimate of the Cost to Address MTBE Contamination in Groundwater  
(and Who Will Pay).  Presentation to a meeting of the National Groundwater Association. 

Hagemann, M.F., 2002. An Estimate of Costs to Address MTBE Releases from Underground Storage 
Tanks and the Resulting Impact to Drinking Water Wells.  Presentation to a meeting of the U.S. EPA and 
State Underground Storage Tank Program managers. 

Hagemann, M.F., 2001. From Tank to Tap: A Chronology of MTBE in Groundwater.  Unpublished 
report. 

Hagemann, M.F., 2001. Estimated Cleanup Cost for MTBE in Groundwater Used as Drinking Water. 
Unpublished report. 

Hagemann, M.F., 2001. Estimated Costs to Address MTBE Releases from Leaking Underground Storage 
Tanks.  Unpublished report. 

Hagemann, M.F., and VanMouwerik, M., 1999.  Potential Water Quality Concerns Related to 
Snowmobile Usage. Water Resources Division, National Park Service, Technical Report. 
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VanMouwerik, M. and Hagemann, M.F. 1999, Water Quality Concerns Related to Personal Watercraft
 
Usage. Water Resources Division, National Park Service, Technical Report. 


Hagemann, M.F., 1999, Is Dilution the Solution to Pollution in National Parks? The George Wright
 
Society Biannual Meeting, Asheville, North Carolina.
 

Hagemann, M.F., 1997, The Potential for MTBE to Contaminate Groundwater. U.S. EPA Superfund
 
Groundwater Technical Forum Annual Meeting, Las Vegas, Nevada.
 

Hagemann, M.F., and Gill, M., 1996, Impediments to Intrinsic Remediation, Moffett Field Naval Air 

Station, Conference on Intrinsic Remediation of Chlorinated Hydrocarbons, Salt Lake City. 


Hagemann, M.F., Fukunaga, G.L., 1996, The Vulnerability of Groundwater to Anthropogenic 

Contaminants on the Island of Maui, Hawaii. Hawaii Water Works Association Annual Meeting, Maui,
 
October 1996. 


Hagemann, M. F., Fukanaga, G. L., 1996, Ranking Groundwater Vulnerability in Central Oahu, 

Hawaii. Proceedings, Geographic Information Systems in Environmental Resources Management, Air 

and Waste Management Association Publication VIP-61.
 

Hagemann, M.F., 1994. Groundwater Characterization and Cleanup at Closing Military Bases in
 
California. Proceedings, California Groundwater Resources Association Meeting. 


Hagemann, M.F. and Sabol, M.A., 1993. Role of the U.S. EPA in the High Plains States Groundwater 

Recharge Demonstration Program. Proceedings, Sixth Biennial Symposium on the Artificial Recharge of 

Groundwater. 


Hagemann, M.F., 1993. U.S. EPA Policy on the Technical Impracticability of the Cleanup of DNAPL-

contaminated Groundwater. California Groundwater Resources Association Meeting. 


Hagemann, M.F., 1992. Dense Nonaqueous Phase Liquid Contamination of Groundwater: An Ounce of 

Prevention... Proceedings, Association of Engineering Geologists Annual Meeting, v. 35. 


Other Experience: 
Selected as subject matter expert for the California Geologist licensing examination, 2009-2010. 
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Comment Letter 7
 

"Michael J. Connor" To CAPSSolarPalen@blm.gov, Allison Shaffer 
<mjconnor@westernwatershe <Allison_Shaffer@blm.gov> 
ds.org> cc asolomon@energy.state.ca.us 

07/01/2010 03:34 PM bcc 

Subject Comments on Palen Solar Power Plant DEIS 

Dear Ms. Shaffer: 

Attached please find Western Watersheds Project's comments on the Draft
Environmental Impact Statement/Staff Assessment for the Chevron Energy
Solutions/Solar Millennium Palen Solar Power Plant (PSPP) and Possible
California Desert Conservation Area Plan Amendment. 

Could you please respond to this email to confirm that you received and
could open the attached file? 

Thank you. 

Michael Connor 

*****************************************************************
 
Michael J. Connor, Ph.D.

California Director
 
Western Watersheds Project

P.O. Box 2364 
Reseda, CA 91337-2364
(818) 345-0425
http://www.westernwatersheds.org
***************************************************************** 
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Michael J. Connor, Ph.D.
 
California Director
 
P.O. Box 2364, Reseda, CA 91337-2364 
Tel: (818) 345-0425 
Email: mjconnor@westernwatersheds.org 
Web site: www.westernwatersheds.org Working to protect andrestore WesternWatersheds 

July 1, 2010 

By Email 

Allison Shaffer, Project Manager 
Palm Springs South Coast Field Office 
Bureau of Land Management 
1201 Bird Center Drive 
Palm Springs, CA 92262 

< CAPSSolarPalen@blm.gov > 
< asolomon@energy.state.ca.us > 

Re:	 Draft Environmental I mpact Statement/Staff Assessment for the Chevron Energy 
Solutions/Solar Millennium Palen Solar Power Plant (PSPP) and Possible 
California Desert Conservation Area Plan Amendment. 

Dear Ms. Shaffer: 

On behalf of Western Watersheds Project and myself, please accept the following 
comments on the Draft Environmental Impact Statement/Staff Assessment for the Chevron 
Energy Solutions/Solar Millennium Palen Solar Power Plant (Palen Solar Power Plant) and 
Possible California Desert Conservation Area Plan Amendment. 

Western Watersheds Project works to protect and conserve the public lands, wildlife and 
natural resources of the American West through education, scientific study, public policy 
initiatives, and litigation. Western Watersheds Project and its staff and members use and enjoy 
the public lands, including the lands at issue here, and its wildlife, cultural and natural resources 
for health, recreational, scientific, spiritual, educational, aesthetic, and other purposes. 

Western Watersheds Project submitted scoping comments for this project on December 
23, 2009. We have attached a copy of those comments to this letter. We hereby incorporate by 
reference the entire contents of that scoping letter into these comments. 

The Palen Solar Power Plant is a massive project will have significant direct, indirect and 
cumulative impacts on some of the desert’s most sensitive biological resources and on important 
cultural resources. Specific issues of concern that we have identified in the DEIS include: 

(1) Range of Alternatives. 
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The NEPA implementing regulations specify that NEPA documents must analyze a full 
range of alternatives. Based on the information and analysis presented in the sections on the 
Affected Environment (40 C.F.R. § 1502.15) and the Environmental Consequences (40 C.F.R. § 
1502.16), the NEPA document should present the environmental impacts of the proposed action 
and the alternatives in comparative form, thus sharply defining the issues and providing a clear 
basis for choice among options by the decisionmaker and the public. In order to comply with the 
spirit and letter of NEPA, the EIS must consider alternatives that meet the project goals and not 
simply propose “straw man” alternatives that can then be dismissed from further consideration. 

The DEIS should be revised to include alternatives that meet the project need but that 
avoid the significant impacts to biological resources and to ecological processes that they depend 
upon such as sand flow. 

(2) Desert Tortoise. 

The NEPA requires agencies to take a “hard look” at the environmental effects of a 
project. This requires the BLM to describe, clearly characterize and identify the direct, indirect 
and cumulative effects. 

As we outlined in our scoping comments, the proposed project site is within California’s 
Colorado Desert and within the Eastern Colorado Desert Tortoise Recovery Unit as identified in 
the 1994 Desert Tortoise (Mojave Population) Recovery Plan. We raised the concern that the 
Palen project would disrupt connectivity between the Eastern Colorado Recovery Unit and the 
Northern Colorado Recovery Unit. This could reduce gene flow and impair desert tortoise 
recovery. 

The DEIS takes the position outlined in the draft (i.e. not final) revised recovery plan that 
California’s desert tortoise population be treated as a single recovery unit. This is a scientifically 
controversial position since there is data indicating that tortoises from the 1994 Northern and 
Eastern Colorado Recovery Units are discernible using genetic analysis (see Murphy et al, 
20071). However, whether or not there is a scientific basis for the 1994 recovery units being 
combined into a single recovery unit the issue of loss of connectivity remains. This has not been 
addressed in the DEIS. 

As we stated in our scoping comments: 

“The Palen site is a particular concern. This habitat provides crucial connectivity 
between the desert tortoises in the Eastern Colorado Recovery Unit and those in the Northern 
Colorado Recovery Unit. The project places connectivity between the two recovery units at risk. 

The Project Applicant’s application states that, 

1 Murphy, R. W.,  Berry, K. H., Edwards, T. and Mcluckie, A. M. 2007. A Genetic Assessment of the Recovery 
Units for the Mojave Population of the Desert Tortoise, Gopherus agassizii. Chelonian Conservation and Biology 
6(2): 229–251. 
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“The PSPP would have less than significant impacts on biological resources with 
implementation of avoidance, minimizations, and mitigation measures, except for 
unmitigable significant impacts to desert tortoise (DT) and Mojave fringe-toed 
lizard (MFTL) movement.” (Application at 5.3-1, emphasis added) 

One of the objectives for desert tortoise recovery in the 2002 Northern and Eastern 
Colorado Desert Management Plan (NECO) is “e. Mitigate effects on tortoise populations and 
habitat outside DWMAs to provide connectivity between DWMAs.” (NECO at 2-17). Clearly 
then, use of the Palen project location is incompatible with the biological goals and objectives of 
the NECO Plan. Construction of a this proposed power plant would thus be incompatible with 
the CDCA Plan, the governing land use plan. 

Maintaining connectivity is important especially given the threats posed by global 
climate change. As the USFWS 2008 Draft Revised Recovery Plan notes, 

“Climatic regimes are believed to influence the distribution of plants and animals 
through species-specific physiological thresholds of temperature and precipitation 
tolerance. Warming temperatures and altered precipitation patterns may result in 
distributions shifting northward and/or to higher elevations, depending on 
resource availability (Walther et al. 2002). We may expect this response in the 
desert tortoise to reduce the viability of lands currently identified as “refuges” or 
critical habitat for the species.” (USFWS 2008 at 133)” 

In addition, a portion of the Palen project site is designated as desert tortoise critical 
habitat. The EIS should also consider the status of the tortoises in the affected recovery units. 
The latest reports from the Desert Tortoise Recovery Office cite a 37% decline in tortoise density 
between 2005 and 2007.2 

The DEIS should be revised to take the requisite “hard look” at all the direct, indirect and 
cumulative impacts of the proposed project and all associated infrastructure including roads, 
facilities and transmission lines on the desert tortoise. 

(3) Mojave Fringe-toed lizard. 

The DEIS describes the Palen Project has having unmitigable significant impacts to the 
sand transport corridor. This will have serious impacts on the Mojave fringe-toed lizard. The 
FLPMA precludes the BLM from authorizing projects that will result in undue degradation and 
the BLM is also precluding from authorizing actions that could propel the listing of this sensitive 
species under the Endangered Species Act. 

The DEIS should be revised to take a hard look at impacts to the Mojave fringe-toed 
lizard and explain the minimization and avoidance measures that will adopted if this project is 
approved that will reduce impacts to sand transport to less than significant. 

2 USFWS. 2009. Range-wide Monitoring of the Mojave Population of the Desert Tortoise: 2007 Annual Report. 
Report by the Desert Tortoise Recovery Office, U.S. Fish and Wildlife Service, Reno, Nevada. 
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(4) Streambed Alteration.
 

Desert washes, drainage systems, and washlets are very important habitats for plants and 
animals in arid lands. Water concentrates in such places, creating greater cover and diversity of 
shrubs, bunch grasses, and annual grasses and forbs. The topography is often more varied, as are 
soil types and rock types and sizes, creating diverse sites for burrows, caves, and other shelters. 
The resulting “habitats” tend to attract more birds, mammals, reptiles, and invertebrates. For 
example, desert tortoises spend disproportionately more time in washes than they do on “flat” 

3areas. There must be full mitigation for impacts to streambeds as required under the California 
Fish and Game Code. 

Western Watersheds Project thanks you for the opportunity to submit comments on the 
DEIS for the proposed Palen solar power plant project. Please keep Western Watersheds Project 
on the list of interested public for this project. If we can be of any assistance or provide more 
information please feel free to contact me by telephone at (818) 345-0425 or by e-mail at 
<mjconnor@westernwatersheds.org>. 

Yours sincerely, 

Michael J. Connor, Ph.D.
 
California Director
 
Western Watersheds Project
 
P.O. Box 2364
 
Reseda, CA 91337
 
(818) 345-0425
 
<mjconnor@westernwatersheds.org>
 

Attachment:	  Western Watersheds Projec t’s December 23, 2009 Scoping Comments Re: Intent to 
PrepareTwo Environmental Impact Statements/ Staff Assessments for the Proposed 
Chevron Energy Solutions/Solar Millennium Palen and Blythe Solar Power Plants, 
Riverside County, CA and Possible Land Use Plan Amendments. 7 pp. 

cc. Alan Solomon, California Energy Commission <asolomon@energy.state.ca.us> 

3 Jennings, B.J. 1997. Habitat Use and Food Preferences of the Desert Tortoise, Gopherus agassizii, in the Western 
Mojave Desert and Impacts of Off-Road Vehicles. Proceedings: Conservation, Restoration, and Management of 
Tortoises and turtles—An International Conference, pp. 42–45. New York Turtle and Tortoise Society. 
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Michael J. Connor, Ph.D.
 
California Director
 
P.O. Box 2364, Reseda, CA 91337-2364 
Tel: (818) 345-0425 
Email: mjconnor@westernwatersheds.org 
Web site: www.westernwatersheds.org Working to protect andrestore Western Watersheds 

December 23, 2009 

By Email 

California Energy Commission,
 
1516 Ninth Street, M S-15
 
Sacramento, CA 95814
 
Attn: Alan Solomon, Project Manager,
 
< asolomon@energy.state.ca.us >
 

BLM California Desert District
 
Holly L. Roberts, Project Manager
 
Palm Springs-South Coast Field Office, BLM
 
1201 Bird Center Drive
 
Palm Springs, CA 92262
 
< CAPSSolarPalen@blm.gov >
 
< CAPSSolarBlythe@blm.gov >
 

Re:	 Notice of Intent to Prepare Two Environmental Impact Statements/ Staff 
Assessments for the Proposed Chevron Energy Solutions/Solar Millennium Palen 
and Blythe Solar Power Plants, Riverside County, CA and Possible Land Use 
Plan Amendments. 

Dear Ms. Roberts and Mr. Solomon: 

On behalf of Western Watersheds Project and myself, please accept the following 
scoping comments as you embark on the preparation of Environmental Impact Statements 
(“EIS”) for the proposed Proposed Chevron Energy Solutions/Solar Millennium Palen and 
Blythe Solar Power Plants, Riverside County, CA and Possible Land Use Plan Amendments. 

Western Watersheds Project works to protect and conserve the public lands, wildlife and 
natural resources of the American West through education, scientific study, public policy 
initiatives, and litigation. Western Watersheds Project and its staff and members use and enjoy 
the public lands, including the lands at issue here, and its wildlife, cultural and natural resources 
for health, recreational, scientific, spiritual, educational, aesthetic, and other purposes. 

According to the scoping notice, the Bureau of Land Management (“BLM”) and the 
California Energy Commission (“CEC”) are developing a PSA, EIS and possible plan 
amendment for two separate right-of-way (ROW) authorizations filed by Chevron Energy 
Solutions/Solar Millennium (CESSM) to construct and operate the Palen and Blythe solar 
thermal power plants in eastern Riverside County, California with an expected combined 
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capacity of 1,452 megawatts (MW) using solar parabolic trough generating stations. 
Approximately 10,100 acres of BLM-administered public land are needed to develop the two 
projects. 

These massive projects will have significant direct, indirect and cumulative impacts on 
some of the desert’s most sensitive resources including species listed under the Endangered 
Species Act such as desert tortoise and on important cultural resources. 

Specific issues of concern that should be addressed in the NEPA documents to ensure 
compliance with NEPA and to ensure that NEPA’s requisite “hard look” at the environmental 
impacts include: 

(1) Range of Alternatives. 

The NEPA implementing regulations specify that NEPA documents must analyze a full 
range of alternatives. Based on the information and analysis presented in the sections on the 
Affected Environment (40 C.F.R. § 1502.15) and the Environmental Consequences (40 C.F.R. § 
1502.16), the NEPA document should present the environmental impacts of the proposed action 
and the alternatives in comparative form, thus sharply defining the issues and providing a clear 
basis for choice among options by the decisionmaker and the public 

In order to comply with the spirit and letter of NEPA, the EIS must consider alternatives 
that meet the project goals and not simply propose “straw man” alternatives that can then be 
dismissed from further consideration. We suggest that the agencies consider the following 
reasonable alternatives in addition to any proposed action: 

(a) “No Action Alternative” as is required by NEPA. 
(b) Alternative sites on public lands with fewer resource conflicts. 
(c) Alternative that features technology that requires significantly less water. 
(d) A private lands alternative under which the project is built on private lands only. 
(e) A distributed energy alternative using “roof top” solar to avoid the need for 
construction of a power plant. 

Full analysis of these alternatives will help clarify the need for the proposed project, 
provide a baseline for identifying and fully minimizing resource conflicts, facilitate compliance 
with the BLM’s FLPMA requirement to prevent the unnecessary and undue degradation of 
public lands and its resources, and will help provide a clear basis for making an informed 
decision. 

(2) Desert Tortoise. 

The NEPA/CEQA documents must describe, clearly characterize and identify the desert 
tortoise population that will be impacted by each alternative if the agencies are to take NEPA’s 
requisite “hard look” at the environmental effects. 
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The proposed project sites are within California’s Colorado Desert and both projects lie 
within the Eastern Colorado Desert Tortoise Recovery Unit. 

A portion of the Palen project site is designated as desert tortoise critical habitat. The 
Project Applicants for both the Palen and the Blythe Projects describe the project sites as having 
low tortoise densities. Additional surveys should be conducted to confirm this. The EIS should 
also consider the status of the tortoises in the affected recovery units. The latest reports from the 
Desert Tortoise Recovery Office cite a 37% in tortoise density between 2005 and 2007.1 

Both the Palen and Blyth Projects would disrupt connectivity between the Eastern 
Colorado Recovery Unit and the Northern Colorado Recovery Unit. This could reduce gene 
flow and impair desert tortoise recovery. 

The Palen site is a particular concern. This habitat provides crucial connectivity between 
the desert tortoises in the Eastern Colorado Recovery Unit and those in the Northern Colorado 
Recovery Unit. The project places connectivity between the two recovery units at risk. 

The Project Applicant’s application states that, 

“The PSPP would have less than significant impacts on biological resources with 
implementation of avoidance, minimizations, and mitigation measures, except for 
unmitigable significant impacts to desert tortoise (DT) and Mojave fringe-toed 
lizard (MFTL) movement.” (Application at 5.3-1, emphasis added) 

One of the objectives for desert tortoise recovery in the 2002 Northern and Eastern 
Colorado Desert Management Plan (NECO) is “e. Mitigate effects on tortoise populations and 
habitat outside DWMAs to provide connectivity between DWMAs.” (NECO at 2-17). Clearly 
then, use of the Palen project location is incompatible with the biological goals and objectives of 
the NECO Plan. Construction of a this proposed power plant would thus be incompatible with 
the CDCA Plan, the governing land use plan. 

Maintaining connectivity is important especially given the threats posed by global 
climate change. As the USFWS 2008 Draft Revised Recovery Plan notes, 

“Climatic regimes are believed to influence the distribution of plants and animals 
through species-specific physiological thresholds of temperature and precipitation 
tolerance. Warming temperatures and altered precipitation patterns may result in 
distributions shifting northward and/or to higher elevations, depending on 
resource availability (Walther et al. 2002). We may expect this response in the 
desert tortoise to reduce the viability of lands currently identified as “refuges” or 
critical habitat for the species.” (USFWS 2008 at 133) 

The NEPA/CEQA documents should provide a review of the direct, indirect and 
cumulative impacts of the proposed project on the tortoise of the Eastern Colorado and Northern 

1 USFWS. 2009. Range-wide Monitoring of the Mojave Population of the Desert Tortoise: 2007 Annual Report. 
Report by the Desert Tortoise Recovery Office, U.S. Fish and Wildlife Service, Reno, Nevada. 
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Colorado Recovery Units, and all associated infrastructure including the roads and transmission 
lines. 

(3) Other Sensitive species and Rare Plants. 

A number of sensitive species of wildlife and rare plants occur on the project or in the 
vicinity including the Mojave fringe-toed lizard and Harwoods’ milkvetch. 

The Palen Project Applicant’s application describes impacts to Mojave fringe-toed lizard 
movement as significant and unmitigable. The EIS must explain how this project could move 
forward without the agencies propelling a listing of this species under the Endangered Species 
Act. 

We are unaware of any extent occurrences of Harwoods’ milkvetch on private lands. In 
light of this, the EIS must explain how this project could move forward without the agencies 
propelling a listing of this species under the Endangered Species Act. 

The EIS should carefully consider and an analyze impacts to all State protected species 
such as burrowing owl, sensitive species, rare plants and Unusual Plant Assemblages (UPA) that 
would be affected by the project. It should provide detailed vegetation and wildlife maps to 
facilitate public input into the process. 

(4) Invasive Species. 

Invasive weeds grow easily wherever the natural vegetation and biological soil crusts are 
disturbed. The disturbance to the soil and natural vegetation that will occur as a result of the 
construction and maintenance of this transmission project must not be allowed to establish a 
“weed corridor” across the landscape. Once established, weeds are almost impossible to remove 
permanently. 

Invasive plants and weeds are threats to native habitat, rare plants, and sensitive species. 
They pose an immense fire hazard. Using chemicals to kill weeds requires exposing the 
environment, species, and watershed area to a toxic substance which can be the source of further 
damage to environmental and human health. Manual weed control requires much human effort, 
machinery, and can cause even more disturbance, leading to erosion, disturbance, and, in some 
cases, more weeds. The EIS should carefully consider how invasive plants and weeds will be 
manages and controlled. 

(5) Hazards and Hazardous Materials. 

The EIS should disclose any potentially toxic or hazardous wastes that may be associated 
with these projects during project construction, operation, and maintenance including pesticides 
and herbicides. 

(6) Fire Prevention andSuppression. 
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The EIS should address the effects that each alternative for each project may have on 
wildfire risks. Wildfires are becoming increasingly common in the Mojave Desert facilitated by 
the spread of invasive weeds and climate change. Wildfires can result in type conversion of 
large expanses of habitat. Wildfires could be caused by construction or operation of the 
transmission lines. Development of roads and transmission lines could encourage increased 
motorized vehicle access which increases fire risk especially when coupled with the spread of 
invasive weeds. 

(7) Desert Washes, Ephemeral Streams andSoils. 

Desert washes, drainage systems, and washlets are very important habitats for plants and 
animals in arid lands. Water concentrates in such places, creating greater cover and diversity of 
shrubs, bunch grasses, and annual grasses and forbs. The topography is often more varied, as are 
soil types and rock types and sizes, creating diverse sites for burrows, caves, and other shelters. 
The resulting “habitats” tend to attract more birds, mammals, reptiles, and invertebrates. For 
example, desert tortoises spend disproportionately more time in washes than they do on “flat” 

2areas. The wash habitat impacted by each alternative should be evaluated and appropriate 
mitigations made for stream bed alterations. 

Soil erosion on low fill slopes and steeply graded areas could result in sedimentation of 
water bodies. Changes in hydrology and soil movements may impact rare plants and habitats for 
sensitive species, and may impact burrowing species such as the desert tortoise. 

(8) Cultural & Paleontological Resources. 

The EIS should discuss and analyze impacts to cultural and paleontological resources. 
The Mojave Desert is rich in structures and artifacts of significant cultural value that are 
irreplaceable once lost. The areas around dry lake beds are particularly rich in archaeological 
sites. Construction of structures and access roads could damage or destroy historic and 
archaeological sites, traditional cultural properties, or areas containing paleontological resources. 
Temporary use of staging areas and conductor pull sites could damage or destroy historic and 
archaeological sites, traditional cultural properties, or areas containing paleontological resources. 
Building new transmission lines through previously undisturbed areas could cause physical 
damage to artifacts and sites, expose cultural resources to looters, and could increase fires due to 
soil disturbance and subsequent weed invasion placing these cultural resources at risk of future 
damage. 

(9) Global Climate Change. 

Department of the Interior Order No. 3226 mandates that the BLM must consider the 
impacts of each proposed alternative with respect to global climate change in its NEPA reviews. 
The agencies should use the recently released USGS desert tortoise habitat model to determine 
likely changes in desert tortoise habitat quality in the area and the importance of the desert 

2 Jennings, B.J. 1997. Habitat Use and Food Preferences of the Desert Tortoise, Gopherus agassizii, in the Western 
Mojave Desert and Impacts of Off-Road Vehicles. Proceedings: Conservation, Restoration, and Management of 
Tortoises and turtles—An International Conference, pp. 42–45. New York Turtle and Tortoise Society. 
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tortoise habitat. In addition to addressing climate change in the cumulative effects analysis, the 
EIS should address the carbon footprint of the project and any losses to carbon storage and 
sequestration it will engender. 

(10) Visual Resources. 

The public lands provide significant value as visual resources. The EIS should fully 
review the impacts of each alternative on visual resources. 

(11) Water Issues. 

The EIS must provide information on the water needs of these power plants both in the 
construction and operation phases and the source of these waters. The EIS must fully analyze 
impacts to the local and regional water reserves. 

(12) Cumulative Effects. 

The EIS must considered the cumulative effects of this project in combination with all the 
other consumptive uses that are occurring on these public lands including livestock grazing, off 
road vehicle activity, and mining. New transmission line projects have the potential to open up 
more lands to energy (or other) development, placing wide swaths of habitat at risk, and greatly 
increase degradation and fragmentation of habitats and important wild land areas and have 
lasting and damaging impacts. The project will also facilitate and will act cumulatively with the 
many other energy developments that are planned for the area including utility-scale solar energy 
plants. All these activities will impact the same biological, cultural, geologic, and visual 
resources as the proposed project. 

(13) Monitoring Programs. 

The NEPA/CEQA documents must explain the monitoring programs that will be in place 
to monitor the short and long term impacts of the project. This should include the timelines, and 
estimated costs and sources of funding for the monitoring programs. 

(14) Mitigation. 

BLM is obligated under FLPMA to “minimize adverse impacts on the natural, 
environmental, scientific, cultural, and other resources and values (including fish and wildlife 
habitat) of the public lands involved.” [43 U.S.C. §1732(d)(2)(a)] Other laws, including the 
Endangered Species Act and the California Endangered Species Act also entail the need for 
mitigations to minimize impacts. BLM is required to consider measures to mitigate potential 
environmental consequences in its NEPA analysis. [40 C.F.R. § 1502.16] The NEPA 
implementing regulations define "Mitigation" to include: 

(a) Avoiding the impact altogether by not taking a certain action or parts of an 
action. 
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(b) Minimizing impacts by limiting the degree or magnitude of the action and its 
implementation. 
(c) Rectifying the impact by repairing, rehabilitating, or restoring the affected 
environment. 
(d) Reducing or eliminating the impact over time by preservation and
 
maintenance operations during the life of the action.
 
(e) Compensating for the impact by replacing or providing substitute resources or
 
environments.
 
[40 C.F.R. §1508.20]
 

The EIS should describe the restoration and rehabilitation activities that will be required 
for habitat disturbed during construction. For example, construction material yards will lose 
their native vegetation, have their soils compacted, and increase the amount of wind and water 
erosion while leaving these areas at an increased risk of weed invasion. Transporting materials, 
labor, and equipment in and out of construction areas will also have their own set of impacts that 
must be minimized. Construction may also require the use of “temporary” roads that will require 
extensive rehabilitation if they are not to become permanent intrusions on the landscape. 
Rehabilitation of desert habitat is a long, slow and uncertain process. 

Western Watersheds Project thanks you for the opportunity to submit scoping comments 
on the proposed solar plant project. Please keep Western Watersheds Project on the list of 
interested public for this project. If we can be of any assistance or provide more information 
please feel free to contact me by telephone at (818) 345-0425 or by e-mail at 
<mjconnor@westernwatersheds.org>. 

Yours sincerely, 

Michael J. Connor, Ph.D. 
California Director 
Western Watersheds Project 
P.O. Box 2364 
Reseda, CA 91337 
(818) 345-0425 
<mjconnor@westernwatersheds.org> 
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"Drezner,Debbie" To <CAPSSolarPalen@blm.gov> 
<DDrezner@mwdh2o.com> 

cc "Stites,Catherine M" <CStites@mwdh2o.com> 
06/15/2010 02:08 PM 

bcc 

Subject	 Transmittal of comment letter regarding DEIS for Chevron 
Energy Solutions/Solar Millennium Palen Solar Power Plant 

Allison�Shaffer, 

Please�find�attached,�Metropolitan�Water�District�of�Southern�California’s�comments�regarding�the� 
subject�DEIS.���These�comments�have�been�submitted�within�the�commenting�deadline�for�the�DEIS� 
posted�as�July�1,�2010�pursuant�to�the�April�2,�2010�Federal�Register�Notice�(75�FR�16786).���The�original� 
hardcopy�of�this�letter�is�being�sent�to�you�via�Federal�Express.�� 

Please�feel�free�to�contact�me�via�return�e�mail�or�by�phone�at�(213)�217�5687�if�you�have�any�questions� 
regarding�our�submittal. 

Thank�you, 

Debbie�Drezner 
Environmental�Planning�Team 
Metropolitan�Water�District�of�Southern�California 
P.O.�Box�54153 
Los�Angeles,�California�90054�0153 

� 
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