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November 22, 2010 

Via Fac5imile (9J6) 978-4388 

Jim Abbolt 
Acting California State Director 
Bureau ofLand Management 

California State Officc 

2800 Cottage Way, Suite W·1623 

Sac.ram.ento, CA 95825 

Re: 	 Protest of the Bakersfield Field Offi.ce's D«ember 8, 2010 Competitive on & 
Gas Lease Sale (D0I-BLM-COGO-2010·0t89) 

This protest is filed on behalf of the Center for Biological Diversity (thc "Center") 
pursuant to 43 C.F.R.. §§ 4.450·2; 3120.1·3. The Center formaUyprotests the in.clusion ofa\121 
parcels included .in the Bureau.ofLand Management's ("BLM") December 8, 2010 competitive 
oil at'l.d gas lease sale in California. For the reasons outl;ned below in the Statement ofReasons, 
we respectfully request the BLM withdraw from consideration all parcels currently included in 
the December 8, 2010 competitive lease sale. 

INTRODUCTION 

BLM proposes to offer for sale to parcels containing 2,743 acres of federal mineral estate 
for competitive oil and gas leasing. Final EA at 1.1 BLM owns the surface and mitleral rights on 
approximately 613 of thesc ac.res. The remaining 2,130 aores are split·estates, where private 
parties own the surface rights IIIld BLM owns subsurface mineral rights. Jd. All of 10 parcels 
subject to the sate are looated in habitat for threatened and endangered species, including the San 
Joaquin kit fO)l, giant kangaroo rat, blunt-nosed leopard lizard, Tjpto.n kangaroo rat, and San 
Joaquin autelope squirrel. Leasing and development of these parcels will cause cum.ulatively 
significant impacts t.o these species and their diminishing habitats. Furtb~, the leasing and 
eventual development of the parcels will result in substantial emissions of greenhouse gases 
("GHG',), particularly methane. These gases constin.lte a serious cO.tltribution to the ongoing and 
serious risks from climate change. 

As explained below, the Final EA only provides a cursol}' and unspecific consideration of 
the significant impacts associated with oil and gas development aotivities - including impacts to 
air and water quality, sensitive speci.es, and climate change. Therefore, the BLM cannot rely on 
the Final EA but should wi.thdraw the NEPA document and prepar.e an analysis that adequately 
considers the flIll potential impacts of the tease sale. Despite the Center's lengthy and detailed 
comments submitted on the Draft EA, BLM made vi.rtually no changes ill response. Instead, the 

1 As we pointed out in our comm.ents on the Dl'aft EA. th.e document was unpaginatcd, making it difficult 
to cite. The Final EA Is also unpaginated.. In the future, we request that. tl,e agency include page numbers. 
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agency's FONSI responds to comnients by simply noting where the issues the Center raised are 
discussed in the EA. See e.g., FONSl at 2 ("Beginning on page 41 of the EA, specific s.pecies 
impacts are addressed including blunt Dose leopard 1i2:ard, giant kangaroo rat, Tipton kangaroo 
rat, an.d the San Joaquin. kit fox. "); id. ("Global warming is addressed in Section 3 under Climate 
Change on. page 12 of the EA."). In addition to violations ofNEPA, the BLM has also violated 
FLPMA and the MLA by failing to undertake required analysis and consultation before issuing 
this lease sale. l'h.ese and other bases of this protest arc detailed below in the Statement of 
Reasons. . 

INTEREST OF THE PROTESTING PARTY 

The Center is a non-profit environmental organization dedicated to the protection of 
native species and their habitats through science. policy, and environmental law. The Center has 
over 220,000 members and online activists throughout the United States, including many 
members who live i.n California and the San Joaqnin Valley, as well as members who enjoy 
recreating in, studying, and enjoyi.ng the scenic qualities of remaining undeveloped public lands 
in the Bakersfield BLM District by viewing native, imperiled, and sensitive species in their 
habitats. This protest is .made on behalf of OUT board members, OUT staff, our members, and 
members of the public with an interest in protecting the biological resources of this area, air and 
water quality, and in ensuring that impacts to global wanning are adequately addressed in all 
federal actions. . 

On September 17, 20.10, the Center submitted comments on BLM's Draft EA for the 
December 8, 2010 lease sale, thereby exhausting administrative remedies. Because the BLM 
made only minor changes between the Draft and Final EA and no substantive changes to the 
proposal, nndthe .issues raised in this protest are identical to those raised in our EA comments. 
The Center authorizes Sarah UhIemann, a staff attorney for the organization, to submit this 
appeal on the Center's behalf. 

REQUEST FOR RELIEF 

Givan this leval ofimportance, and particu.larly due to the legal violations described in 
the Statement of Reasons bclow that have occurred or will occur on the date oethe sale of the 
parcels at issue here, the Center respectfully requests that: 

1. 	 The BLM withdraw all parcels from the lease sale and su.5lpend any decision to 
lease the proposed parcels until the agency has complied with. federal law and 
considered all new information, chan,ged circumstances and other relevant issues; 

2. 	 . The BLM prepare a full Environmental Impact Statement ("EIS") before 
approving parcels for competitive lease. A full EIS is required due to the impacts 
th.e project will have Oil. the San Joaqnin kit fox and other federal and state 
protected species, as well as the .impacts from greenhouse gas emissions on 
cli.mate change. TIle EIS mnst provide a full analysis of all impacts; aud 
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3. 	 The BLM require mitigation measures, including those listed in EPA's Gas STAR 
progr,am, to leakage and·prevent unnecessary emissions of greenhouse gases, in 
order to comply with. the Federal Land Policy and Management Act and the 
Mioeral Leasing Act's 

STATEMENT OF REASONS 

I. 	 The EA falls to take a hard. look at the December 8, 1010 lease sale's environmental 
consequeo.ces in violation of NEPA. 

A. The National Environmental Policy Ad 

NEPA is the "basic charter for protection ofthe environment." 40 C.P.R. § 1500.1(a). In 
enacting NEPA, Congress declared. a national policy of "creat[ingj and main.tain[ingl conditions 
under, which man and nature can exist in productive hannony." Or. Nat,lral Desert Ass 'n v. 
BLM, 531 F.3d 1114, 1120 (9tb Cir. 2008) (quoting 42 U.S.C. § 4331 (a». NEPA is intended to 
"cnsure that [federal agencies] ... will have detailed information conceming significant 
environmental impacts" and "gu.arantee[ ] that the I.'fllevant infonnation will. be made avai.1able to 
the larger [public] audience." Blue MIn. Biodiversity Prqjecf v. Blackwood, 161 F.3d 1208, 1212 
(9th Cir. 1998). 

Under NEPA, before 8. federal agency takes any ''major Federal aclion[ ] significantly 
affecting the quality of tbe environment," the agency must prepare an EIS. Kem v. U.S. B'4reau 
ofLand Mgml., 284 F.3d 1062, 1.067 (9th Cir. 2002)(quoting 43 U.S.C. § 4332(2)(C». "An ElS 
is a thorough analysis of the potential environmental impact tbat 'providers1full and fair 
discussion of significant environmental impacts and ... infonn[s] deci.sionmakers and the public 
ofthe reasonable alternatives which would avoid or minimi:1:e adverse impacts or enhance the 
quality of the human environment. '" Klamath-Siski~ou Wildlands Or. 11. Bureau. o/Land MgmL, 
387 F.3d 989, 993 (9th Cir. 2004); 40 C.F.R. § 1502.1. 

Alternatively, an agency may issue an environmental assessment ("EA,") to determine 
whether tll.e proposed action will "significantly affect" the ol1:vironment and thus require an EIS. 
40 C.F.R. § 1501.4; Metcalfv. Daley, 214 F.3d 1135, 1142 (9th Cir. 2000). An EA "[sJhall 
include brief discussions of the need for th.c proposal, of alternatives as required by § 102(2)(E), 
ofthe environmental impacts of the proposed action and altem.atives, and a listi.ng of agencies 
a.nd persons consulted." 40 C.P.R. § 1.508.9. To assess whether aproject will have significant 
impacts, the agency must evaluate the unique characteristics of the area; whether the action is 
related to other actions that will result in cumulatively significant impacts; whether the action 
may adversely affect listed species; and whether the action threatens a violation of substantive 
law.ld. § lS08.27(b). 

If tbe EA reveals that thc proposed action will significantly affect the environment, then 
the agency must prepare an EIS. 40 C.F.R. §§ 1501.4, 1508.9. Ifthe agency decid.es, based on 
the EA, 11.0t to prepare an EtS, then the agency must provide a convincing statement of reasons 
why the action's effects are insignificant. Blue Mtlls, 161 F.3d at 1212. The statem.ent of reasons 
is crucial to determining whether the agency took a hard look at the potential environmental 

' .. ' 
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impacts of the project.ld.; see also Marble MIn. Audubon Soc yv. Rice, 914 F.2d 179, 182 (9th 
CiJ:. 1990) ("An agency must set forth a reasoned explanation for i.ts decision and caM.ot simply 
assert that its decision wi.1l have an i.nsignificant effect on the environment."). Moreover, if an 
EA raises "substantial questions" as to whether a project "may cauSe a si.gnificant degradati.on of 
some .human env.iromnental factor," the agency must prepare an EIS. fd. 

If an environmental impact is considered in. a programmatic EIS, then that impact does 
not have to be re-examined in a si.te-specific EIS. See Headwalers v. Burea" ofLand Mgmt., 914 
F.2d 1174, 1178 (9th Cir. 1990). However, to tier to II programmatic EIS, the progranunatic EIS 
must account for specific impaC1:il of the proposed p~iect and contain details concerning the 
proposed project and its impacts. See Muckleshoot Indian Tribe v. U.S. Forest Serv., 177 F.3d 
800, 810 (9th Cir. 1999). 

B. 	 The EA fails to adequately describe and consider eJ[isting environmental 

conditions. 


As the Ninth Circuit has held, the agency must sufficiently descr.ibe the pre-action 
cnvironment, or the "baseline conditions which exi.st in the vicin.ity." HalfM.oon Bay 
Fish.ermans' Marketing A,IS 'n v. Carlucci, 857 F.2d 50S (9th Cir. 1988). Otherwise, "there is 
simply no way to detennine what effect the p.roposed [action will haveJon the environment and, 
consequently, no way to comply with NEPA," Id, Here, BLM fails to adequately describe the 
current condition of the project area. and its resources, including the effects ofclimate change and 
the current status and distribution ofprotected species. 

1. 	 The EA fails to adequately describe global warming and its impacts on. the 
affected area. 

As desCribed in the Center's comments on the Draft EA, the Final EA fails to provide a 
meaningftd discussion of the changing environmental baseline conditions due to climate Change. 
In comparison to previous BLM Bakersfi.eld District oil and gas lease sale EAs, the EA for the 
December 8, 2010 .Iease sale prov.ides more description of climate change and its current effects 
on the project area. However, the discussion continues to provide only topical information. 
regarding anthropogenic contributions of GHGs, an11cipated temperature changes, and 
generalizations regarding how global warming is expected to impact southern California, without 
the site-specific, substantive analysis required. See EA at 13-15. 

Agcncy experts have acknowledged that "climate change has already caused-and will 
·likely continue to cause-physical cb.anges, including drought, floods, glacial melting, sea level 
rise, and ocean acidification" as well as "biological changes, such as increases in insect and 
disease infestations, shifts in species distribution and abLUldance, and changes in the timing of 
natural evenls (referred to as phenological changes), antong others. "Z In. addition, agency experts 

2 GAO, Climate Chal)ge: Agencies Should Develop Guidance for Addressing tbe Effects on Federal Land 
and Water .Resources, GAO-07-863 (Aug. 7, 2007), available al: 
http://www.gao.gov/new.itemMd07863.pdf. The Center submitted a hard CIlpY ofthls study, as well as 
most oftbe other studies referred to in Ibis comment, with i.ts December 14,2009 eommen.1S all the 
l3akersfield BLM Field Office's Draft EA for the March 1.0,2010 Oil & Oas Leasing (DOI-BLM-C060­
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have acknowledged tha.t "climate change is likely to adversely affect economic and social goods 
and services supported. by federal resources, includin¥ recreation, tourism, infrastructure, wate~ 
supplies, fishing, ranching, and other resource uses." 

Dcsp.ite clear evidence that impacts from climate change are happening and have already 
altered the environm.ent at the local level, BLM continues to claim that "[i]t is O.ften difficult to 
discern. just how global climate change is aff'ecting resources." EA at 1.4. However, tbere is 
substantial scientific li.te,ature demonstrating how climate change is affecting and will continue 
to affect resources in. California undcr low and high emissions scenarios. 

In an apparent response to our comm.ents on previous oil and glls leasing EAs, BLM's 
Final EA, just like its Draft, generally acknowledges SQl'J)e impacts to Califomia described by the 
California Climate Change Center.4 The EA lists potential impacts as: decreased snow pack in 
the Si.mm Nevada, rising sea levels, contractions of species' ranges, rising sea levels, and 
increased w.ildlife danger. EA at 14. Further, the agency cites predictions th.at frequency, 
intensity, and duration of co.nditions conducive to air flollution formation may increase as a result 
ofclimate change, as well as changes in precipitation.5 Id. However, outside of parroting back 
the information provided by the Center and others in previolls comments, BLM provides no 
independent analysis of effects of climate change in California. See id. at 13, 14. 

While we appreciate the agclI.cy's efforts to address our concerns, it is the agoncy's to 
duty to fully conside~ impacts and objectively analYl!!e the environmental baseline for the pro.joct 
1t is not sufficient for the a.gency to simply list impacts. See Citizens Against ToxiC Spray.f, Inc. v. 
Berg/alld, 428 F. Supp. 908, 922 (D. Or. 1977) C"Conclusory statements whicb do notrerer to 
scientific or objective data supporting them do not satisfy NEPA's requirement for a 'detailed 
statem.ent."')i Ocean Advocates v. U.S. Army Corp.f ofEng'rs, 361 F.3d at 1128 C"[gJeneral 
statements about possible effects ... do not constilute a bani look"). 

Further, thc agency fails to address other important localized impacts ofclimate change. 
For example, the final report of the U.S. Global Change Researob Program reports weather 
changes and also describes how increased slisceptibility to wildfues during droughts has 
threatened roads and other transportation infrastnlclUre due 10 fire threat or reduced visibility.6 In 
CaliCo.mi.a th~ are predictions for earlier and reduced runoff; water con.straints on electricity 
production in thermal power plants by 2025 i lIIIlIual heat-related death rates in Los Angeles that 
arc two to tbree times higber than 1990s levels (-165) under a lower emissions scenario, and by 
five to seven times under a higher emissions scenario, by the 2090S; range reductions of up to 80 
percent for two-thirds of the more than 5,500 native plant species before the end of this century; 

2009-017S·EA). We refer BLM to that comment for the studies. For any citations in this com.mCllt not 
included. in our December 14, 2009 comments, we provide a URL. 
aM . 

•Cayan, ct al. 2007. Our Changillg Climate: Assessing the Riaks 10 California. California Climate Change 

Ce.l1.ter.. 

, California Climate Action Team, 2006: Climate Action Team Report to Govemor Schwarzenegger and 

the Legislature. Califomia Environmental Protecti.on Agency, Sacramento, 107 pp. 

6 See Cayan, el aI., supra n. S.• at 67. . 


Protest oCDec. 8, 2010 Lease Sale 5 

http:Protecti.on


/o~.;,oo£oo:. rHI.:I[;. tJ / 

and the decline ofhigh-elevation forests by 60 to 90 percent by the end oftlle century.ld. at 56, 
91,131. 

Further, EPA has explicitly acknowledged that cHm.ate change resulting from elevated 
GHG levels would result in human health ri.sks such as heat-related mortality, exacerbated air 
quality, aggravated risks for respiratory infection, aggravation of asthma, an.d potential premature 
death for people in susceptible groups.' The Wodd ~Iealth Organization has estimated that as of 
the year 2000, 154,000 deaths and the loss of 5.5 million daily adjusted life years per year. 
worldwide already attributable to global wanning.8 T.hese figures have mounted over the past 
nine years and will continue to grow until effective emiSSions reductio.os aTe implemented. In 
addition, the EPA has acknowledged the hams associated with the climate crisis, higlilighting 
many of these impacts.9 

The EPA has also issued a detem.i.nati.on under the Clean Air Act that GHGs emitted 
from new motor vehicles and engines are endangering the publ\c health and welfare by resulting 
in "changes in air quality, increases in·temperatures, changes in extreme weather events, 
increases in food- and water-borne pathogens, IIl:1d cbanges in aeroallergens."]O The Fourth 
Assessment Report ofthe Intergovernmental Panel on Climate Change ("IPCC"), a conservative 
syntbesis oftbe most rel.iable scicnlific knowledge available about climate change,leaves 
absolutely n.o question that the emi~sions of GHGs and the resulting changes to Earth's climate 
are endangering the public health and welfare. I I For instancc, tbe IPeC has concluded that it is 
"virtually certain" th.at air quality w.ill decrease due to increasing temperatures.12 The EA 
mentions none of these very serious threats to humans from climate changc. 

Climate change is not only already affecting human health, but also the survival of 
imperiled species. For example, as the climate waIJIIS, many species in the United States are 
already shifting their ranges northward and to higher elevations. Seventy pc:rcent of23 cel\trlll 
California butterfly species have advanced their first .f1ight date over 31 years, by an average of 
24 days, with climate variables explaining 85 percent of variation in flight date and warmer, drier 
winters driving tbe early fiight. 13 The northern boundary of the sachem skip~er buttedly bas 
.expanded from California to Washington State (420 miles) injust 35 years. ~ During a single 

7 13 Fed. Reg. 44,354, 44,426 (July 30, 2008); Technical Support Docwnent for. Endangennenl and. Cause 

or Contri.bute Findings for Greenhouse Gases under Section202(a) ofthe CIel!ll Air Act (Dec. 2009) 

("Endangennent TSD"). Available at: http://www.epa.gov/climatechangelendauge.nnent.html#fiodin.gs. 

BWodd Health OrgaJlization, 2002. The World Health Report 2002. Available at: 

www.who.intlwhrf2002Ienfindex.html . 

.' 73 Fed. Reg. at 44,426·27. 

10 See EPA, Endangcnnont and Cause or Contribute Findings for Greenhouse Gases Under Secli.oo. 202(a) 

of the Clean. Air Act (Dec. 7, 2009) ("Endangerment Finding"); see also EPA, Techllical Support 

Document for EndangcmJcnt and Cause or COll.b:ibute .Findings for Greenhou~e GlUles ull.der Section. 

202(a) of the Clean Air Aet (Dec. 2009) ("Endangennent TSD"). Available at 

http://www.epa.govfclimatechangclcndangerment.html#findings. 

II Bernstein 2007; Meehl 2007; Christensen 2001. 

" [d. 
n Forister. M.L. and A.M. Shapiro, Climatic trends and advancing spring flight of butterflies in lowland 

California, Global Cha.nge Biology 9: 1130-1 t3S (2003). 

14 GCRP Report (citing Cro~ier (2003); Crozier (2004).. 
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year - the warmest on record (1998) - the sachem skipper bl\tterfly moved 75 miles nortbward. ls 

Due to a warming climato ove, the past 136 years in the American West, over 70 percent of the 
southernmost populations of the Edith's checkerspot butterfly have gon.e extinct. I Although the 
n.ortncrnmost populations and those above 8,000 feet elevation in the cooler climate of 
Califomia's Sierra Nevada are still viable, the geogra.phic ra'!8e oCthe Edith's checkerspot 
blltterfly is still. shifting northward and to higher elevations. 17 Meanwhile, duc to a failure of 
synchronicity between cheekerspot butterflies and tbe ,esources on whicb they depend, local 
population extinctions during extrero.e drought and low·snowpack years in California have been 
documented. ls Indeed, because their change in range is slow, most species ate not expected to be 
able to keep lip with the rapid climate change projected in the coming decades.19 

The climate crisis is the most significant and. pervasive threat to biodiversity worldwide, 
affecting both. telTestrial and marine species from the tropics to the poles. The IPCC finds that 
the resi.liencc of several ecosystems is likely to be overcome this century by a dangerous brew of 
climate cbange, associated. disturbances (such as flooding, drought, wildfire, in.sects and ocean 
acidification,) and otber environmental drivers such as pollution and overexploltation of 
resources.20 Alo11g with increases in global average temperatures beyond 1.5·2.5° Cand 
accompanying increased levels of atmospheric C02 concentrations will come major changes in 
ecosystem stJ:ucture and function, species' ecological interactions, and species' 
geogra.phica1 ranges.21 

The EA dismisses any concern.s to Califomia species from c.1imate change, stating simply 
"there is a lot ofnew information indicating the type and nature of impacts 011 particular 
biological resources (butterflies, p.olar bears, etC), [but] it is often diffi.cllit to discern jllst how 
global climate change is affecting resources at tbe local or regional leve!." EA at 14. However, 
this information is unquestionably available, and it is the agency's duty under NEPA to seek and 
provide that information to public. See BIlle Mtns Biodiversity Project, 161 F.3d at 1212 (NEl'A 
is intended to "ensure that [federal agencies] ... will have detailed information concerning 
signifloant en.vironme.ntalimpacts" and "guarantee[ ] tbat tbe relevant information. will be made 
avai.lable to the larger [public1audience"), 

BLM clearly failed to incoiporate the ongoing and projected impacts of climate cbange. 
This failure violates NEPA's requirement to sufficiently analyze the enviromn.ental baseline 

)S Pannesan, C. & G. Yohe. 2003. Aglobally coherent fingerprint ofclimate cbange impacts across 

nal\l1'a! syatems. Nature 421: 37·42. PaOXl.esa~, C. & G. Hector. 2004. Observed Impacts of Global 

Climate Change in the U.S. Pr~ared for tbe .Pew Ce.nte. 011 Global Climate Change. 

16 GCRP Report at 80 (citing Pannesao, C., 1996: Climate II!ld species range. Nature, 38~(6S94), 76S· 

766. . 
17 [d. 
".rd. 

19 fd. The GAO recogni:red that "some rare ecosystems, such as alpine tundra, California ohaparral, and 

blue oaK woodlands in California may become extinct altogether." GAO·07·863 at 26. 

20 Bernstein et aI. (2007). Summary for Polieymakers. In: Synthesis Report in. Climate Change 2007: A 

Repori oflbe Intergovernmental Panel O.n Climate Change. Available athttp://www.ipoc.ch. See also 

Hayhoe, K.., ot a1. (2004). Emissions pathways, climate change, and impact8 ou California. PNAS 101 no. 

34:12422-12427. 
21 ,d. 
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conditions to allow a full assessment ofthe sale's impacts to affected. resources. Ha!fMoo/l Bay, 
857 F.2d at 510. Further, despite our comments on tbis failure in the Draft EA, BLM failed to 
make any changes in its Final EA. Instead, in response to our comments, BLM simply states that 
"[g]lobal warming is addressed in Section 3 under Climate Change on page 12 of the EA." 
FONS! at 2. This eonclusory response .is inadequate. 

2. 	 The EA fails to account for the status of increasingly-imperiled species 
and diminishing habitat. 

In describing the clutent status of the affected environment, tbe ,EA fails to account for 
threatened, endangered, and sensitive species and their diminishing babitat. The EA provides 
absolutely no discussion. of the current status, habitat requirements, population lreJ.1ds, or 
recovery efforts for three ofthe listed species that are found the paroe,ls proposed for listing, 
including the blunt-n.osed leopard lizard, giant kangaroo .rat, and Tipton kangaroo rat. EA at 21. 
The EA simply Dotes that the speoies are federally listed and may inhabit the leasing parcels. ld. 
This is grossly insufficient. There is no way for the agency or the public to evaluate the impacts 
of tile leasing and potenti,al development ofthe area without some description of curren.t 
condition ofimperiled wildlife that will be affected. Hal/Moon Bay, SS7 F.2d lit 510. 

Although the EA does include some description of effects ofoil and gas drilling on the 
gravely imperiled San Joaquin kit fox, the a.gency fails to consider the history and status of the 
San Joaquin. kit fox. The kit fox has been listed as "elldangered" since 1967, and has continued to 
decline ever since. Much remaining San Joaquin kit fox habitat is fragmented aod degraded from 
livestock grazing and oil and gas drilling. Cypher (2000). The species has been fractured into 
three large populations and 10 smaller subpopulations, resulting in a very limited genetic 
exchange capacity. /d. This in turn makes kit fox populations more susceptible to genetic 
bottlenecks, and places a premium on remaining popula.tions, wherever they occur, and what 
little connected habitat the kit fox has left/d. 

In 1998, FWS released a final recovery plan for the kit fox and 1.0 otber San Joaquin 
threatened md endangered species. The plan emphasizes that because "habitat loss is the primary 
cause of [the species'] endangerment in the San Joaquin Valley," R central component for their 
.recovery is a "n.etwor,k of conservation areas and reserves that represent aU of the pertinent 
tettestrial and riparian natural communities" in the Valley.22 Rec. Plan at xi. The recovery plall 
makes clear that the ''most important aspect ofhabitat protection is that land uses maintain or 
enhance species habitat values." 1(1. Accordingly, "[e]xisting natura/lands" that are "occupied 
by the covered species" ewe to be conserved, and "large blocks" of land are to be protected 
''whenever possible" and conl1.ected to each other "by natural land or land with compatibl.e uses 
to allow for movement of species." Id. (referring to such blocks to "stepping stones"). For the kit 

2Z FWS, Recovery PIal! for Upland Species of the San Joaquin Valley, California (1998) ("Recovery 
Plan"). In addition to the kit fox, the other species covered by the Recovery Plan include the California 
jewelflower, palmate-braeted bird's-bea1c; Kern mallow, San Joaqwn wooUythreads, Bakersfieid. cactus, 
Hoover's woolly.star, giant 1cal.lgaroo rat, Fresno kangaroo rat, Tipton kanearoo rat, and blunt-nosed 
Icopard .1izal'd, in addition to 23 candidate species including the San Joaquin antelope squirrel, short nosed 
kangaroo rat, Tulare' grasshopper mouse. Id. at viii. 
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fox in pa.rticulat, the recovery plan recognizes that it i.s "one oftbe species that will be hardest to 
recove.r," and as such, i.ts "needs are given h.igher priority" than those ofother species.ld. 

The recovery plan. also recogni,;~es the giant kangaroo mt as a "keystone species" ill. its 
communities, because it "modifies the surface topography of the landscape and cbanges the 
mineral composition of the soil." ld. The b\1ITOWS created by the giant kangaroo rat - which is 
also listed as endangered and the "fl\vorcd prey of San Joaquin kit foxes" - "provide refuges and 
living places for many small anim.als" such as the endangered blunt-nosed leopard lizard. 
Further, the "areas over and around their b\1IfOWS provide a favored microhabitat" for the 
Califomiajewelflower and San Joaquin woolly-threads, both of which are also c:ndangered and 
present in the leasing parcels. ld. 

Further, the BLM once again fails to mention, let alone consider, alarming ncw 
infonnation that the kit fox is in even greater peril than previously thought. Indeed, as the Center 
has r.epeatedly informed BLM in comments and protests on Bakers:tl.eld lease sales, recent 
information indicates that the kit fox could be extinct in 24 years if current management 
(including by BLM) continues ,23 Yet. there is no mentioJ in the EA oftbis alarming downward 
trend, let alone a discussi.on of the sisnificancc of thc Jease sa.le in light of it. 

The analysis of the existing condition of the California condor in the EA is a.lso 
incomplete, We apprecia.te that BLM has deferred offering 40 acres that occur within condor 
critical habitat, and we agree tbat the a.gency should defer leasing on. any land within the 
co,ndor's range until a biological opinion is complete. See EA at 5, The EA states that no lea,ses 
occur in either the condor's historic range, based on Figure I ofU.S, FWS's Recovery Plan, or in 
"current use areas" based on GPS data from FWS, Final EA at 17-18. However, the FWS's 
Recovery Plan historic range map is at an extremely broad scale, and parcels 4,5,6,7, and 8 are 
very close to that range, so it remains unclear whcther the parcels are witbin o.r outsi.de that 
range.~ 

Further, the map provided by the agency's Final EA indicates that parcels 4,5,6,7, and 8 
are within roughly 5 miles of a "Condor Range." It is unclear whether tbis marked area reflects 
thc historical range or "cUlTent use areas." If tile map reflects "current use ar.eas," the agency 
celtainly should have considered the impacts ofparcels -located Just a few miles away- on 
condors, The BLM should rc-assess whether the proposed project may affect the California 
condor and, as detailed below, fully evaluate poten,tial impacts from this proposed project. 

BLM's failure to discuss ~e current status ofspecies that will be impacted th.e leasing 
and d.evelopment of these parcels is contrary to NEPA, which requires BLM to accurately . 
describe basclin.e en,vlronmental conditions. HalfMoon Bay, 857 F.2d at 510; .fee also RobertSOIl 
v. Methow Valley Citizens Council, 490 U.S. 332, 349 (1989) (NEPA ensures that agencies "will 
have available, and will carefully consider, detailed infonnation concerning significant 

23 McDonald-Madden et al. 2008, Subpopulation T.riage: How to AHocate Conservation Effort among 

.Populations; Conservation Biology, VolUlll.e 22, No.3, 656-665, 

"See. e,g., USFWS, Recovcry Plan for tho Cal.ifomia Condor (1996) 013 (Figure 1); Califomia 

Department ofFish and Game, Range Map for Nonlead Centerfire Rifle & Pistol AmmUJ1iti.o.~ (R(dley­

Tree Condor Preservation Act, Sec, 2). Available at http://www.dfg.ca.gov/wildlifclhunting/condor. 
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clwironmental, impacts," and "the relevant information will be made available to the larger 
a\ldience that may also playa role in both the c1ecisionJl:1aking process'~. 

C. 	 BLM fails to take a hard look at the sale's impacts by only consideJ:ing impa\:ts 
resulting from a, subset ofthe proposed action. 

While we provide detailed comments regardi.ng the specific impacts of lease sale below, 
one fundamental flaw infects every part ofEA's analysis. Instead ofanalyzing the impacts that 
may result from the leasin.g, exploration, and eventual development of all potential wells across 
the 10 parcels proposed for leasing - covering 2,743 acres of land - the ,EA unlawfully assumes 
that on~v olle well will ultimately be drilled and only a single acre of land will be disturbed. EA 
at 25. BLM refers to this assumption as its "Reasonably Foreseeable Development" scenario 
("RFD"). ' 

By using the RFD, instead of considering the impacts ofthe leasing action. that the 
agency is actually proposing, the agency artificially minimizes the potential enviromnenl1ll 
impacts of the sale. Under the agflllcy's bifurcated environmental analysis process, at th.e leasing 
stage, tbe agflllCY must consider a\1 potential impacts of leasing, exploration, and drilling of 
numerous wells on all the parcels it proposes. 43 C.F.R. Part 3120. While ultimately, it may be 
true that only one lessee actually submits an Application for Permit to Drill ("APD") on the 
proposed leases, the agency can consider the impacts ofthat one drilling pcrmit at tha/lime. At 
this stage, however, the agen.cy must evaluate the impacts as though all parcels will be . 
developed. NEPA's implementing regula,tions require agencies to consider the effects oftbeir 
actions, and do not allow consideration of only a subset oftb.e action. 40 C.F.R. § 1508.8 
(agency must consider all "reasonably foreseeable'" direct and indirect effects ofa project).lS 

There is also no support for BLM's assumption that only one well will be drilled, and 
thus only one acre ofland will be permanently disturbed as II result of tile lease sale. EA at 5, 
The lease sale will irretrievably commit over 2,700 acres ofland to pctential development, and 
"all of (the parcels] are classified as having high potential for occurrence ofbydrocarbons." Jd. at 
23 (emphasis added). BLM's conclusion that only OD.e well from the 2,700 acres ofleased lands 
will be drilled is questionable. Further, even. ifonly Qne well is drilled, it is likely that more than 
one acre of land will bc affected. The agency must not only consider the direct impacts of the 
construction of the pad and drilling equipment, the agency must also consider construction of 
roads and pipelines required for oil transport. A recent analysis by the BLM offi.oe in Montana, 
North Dakota, and Soutb Dakota assumed that the "maximum area cleared per well pad would be 
3.5 acres (about 380 ft. x 400 ft.)" and the "maximum area clea!;lld per access road per well 

2S NEPA also requires thai environmental analysis be conducted at '~b. eru:licst pO$~ib1c time" and to the 
"the fuUestex.tentpQssible." See N.M. ex rei. Richardson ". BLM, 565 F.3d 683,718 (10th Cir. 2009); 40 
C.F .R. § § 1501.2, .1 502.22. This is particularly true in the context oflhis leasing sale, because leasing is 
when public resources are irreversibly and i1Tetrievably committed. Pennaco, 377 F.3d at 1160. BLM 
must consider the extent of disturbance that the agency IS actually pe111litting to occur, not the amount of 
disturbance that the agency stlrmises might occur thr(lUgh use of tl,e RFD. 
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would be 17 acres (about 40 ft. x 18480 fl).,,26 BLM fails to provide adequate support forits 
assumptions. 

Moreover, the EA fails to address the differo.nl effects resulting from surface as opposed 
to directional drilling, even though most of the proposed parcels are split·estates. Directional 
drilling - the practice of drilling at a slant adjacent to and outside ofBLM boundaries to extract 
privately·owned oil and gas from beneath the surface - can have numerous environmental 
impacts that are un'ique, depending on the location. The EA fails to 11.0te that there aro such 
unique impa.ets here, and further fails to consider them. See 40 C.F.R. § 1500.2(d) (one of 
NEPA's fundamental policies is to "emphasi!:e real environmental issues and alternatives"). 

BLM not only fails to analyze the true impacts action proposed, but also forecloses BLM, 
other agencies, and the public from identifying "significant environmental issues" that are 
"deserving of study" at this early stage. BLM simply cannot assume that only one well will 
actually result from its proposal and that no other impacts from these lease sale w.ill occur. Sae 
Blue Mts., 161 F.3d 1208, 1211 (9th Cu. 1998) (agency mu~t supply a convincing statement of 
reaSOIlS to explain. why a project's impacts are insignificant). 

D. 	The EA fails to analyze the nature, intensity, and extent of the lease sale'S actual 
impacts. 

Although the EA identifies some potential risks from the proposed lease sale, BLM fails 
to provide sumcient discussion and analysis of the extent, likelihood, or cumulative effects. 

1. 	 Impacts to threatened, endangered, and sensitive species and their babitat 

a. 	 Impacts to the San Joaquin kit fox 

Although the EA lists some potential impacts that the lease sale and eventual oil and gas 
development will have on threatened and endangered species, it does not discuss the likelihood 
of slloh occutrences, population-level effects on San Joaquin kit fox, or strategies to avoid . 
adverse impacts. 

There is no question this lease sale will impact kit fox because proposed parcels are in kit 
fox habitat. As the EA notes, studies demonstrate 50 percent lower abundance of kit foxes in. 
area.~ of ".bigb intensity" oilfield site..q and even in areas of "moderate" intensity of developmcl1t. 
EA at 44·45 (citing Spiegel (1996». Further, as the Recovery Plan ackJl.owledges, petroleum 
field development is a fUndamen.tal threat to th.e kit fox's survival in the southe.m half of the San 
Joaquin Valley "due to grading and construction for fOads, well pads, tank settings, pipelines, 
and settling ponds" and "[h]abitat degradation [that] derives from increased noise, ground 
vibrations, venting of toxic and noxious gases, and release ofpetroleum products and waste 
waters." Recovery Plan at 130. 

" See Climate Change Supplementary Infonilation Report, Montana, North Dakota, an.d South Dakota 
BJ.M (Aug. 2010) at 79, 
http://www.blm.gov/pgdataletclmedialiblblmlmtlblm..programs/energy/oil_and;"gas/leasingleas.Par.6197 
2.File.datIS IR.pdf. 
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The EA acknowledges that .kit foxes can be kil1ed from being struck by vehicles, 
drowned in oil or sumps, crushed by heavy eq\lipment, cntombed, or trapped in spilled oil or 
sumps, pipes, and oil well cellars. EA at 45. The EA further notes that construction of well pads, 
roads, p.ipelines, and related facilities alters andlor fragments babitat. [d. Indeed, "{0}ilfieds are 
often places of continual human disturbance from well drilling, maintenance, and moni.toring, 
operation of production facilities, lTansportation ofproduced oil, end a.qsociated industrial 
activities." [d. As such, oilfields become areas that are nlildamentally incompatible with kit fox 
viability over the long term. 

Despite briefly naming tbe potential harm to individ.ual foxes, the EA fails to actually 
discuss how vehicle strikes, habitat disturbance .• and other adverse impacts resulting from the 
lease sale will affect these speoies' population. Each quarter, the Bakersfield BLM proposes and 
approves lease sales in kit fox babitat. Although each time, the agency notes that impacts to kit 
fox may occur, the agency apparently does not maintain survey and monitoring data evaluating 
the actual effects of those past leases. It is unclear how BLM is ensuring that impacts from past 
and ongoi.ng projects have remained witbin the amount of approved take. 

Further, because the agency lacks survey and monitoring data regarding the impacts of 
past sales, the does not estimate the how many foxes will bc i.mpacted by the December 18, 2010 
lease sale. As the EA describes, one study found that, fro.m 1980 to 1985, "43 [kit foxes} died 
from oil field-related causes (35 hit by vehicles, I accidentally entombed, 3 drowned in spilled 
oil, 1 drowned in an oil sump, 2 e.ntrapped ill pipes, and 2 died entrapped in a well ceDar)." It is 
unclear whether driUmg has increased since this time, and thus even higher death rates may be 
expected. The agency entirely fails to estimate the impact of taking that many kit fox will have 
on the specjes locally and population-wide. BJ.M's failure to substantively consider how the 
.lease sale may affect any of these species or provide a "convincing statement of reasolls" why 
the action's effects are insignificant violates NEPA. Blue MOlmtaill.~, 161 F.3d at 1212. 

Additionally, the Recovery Plan for the kit fox designates three "corli: areas" for kit fox 
recovery. Recovery Plan at 133. The EA acknowledges that drilling may occur in the Western 
Kern County core kit fox area..EA at 47. The agency deems this impact "negligible" because it 
will "require[ I a 4; 1 compensation ratio for pennanent disturbance" in core areas. However, l1\e 
EA fails to describe what type of"compensation" will be reqllired, whether the "compensated" 
habitat will be connected to currently used habitat, or how the agency will ensure the quality of 
habitat will actually compensate for habitat lost. 

Courts have repeatedly emphasized that merely identifying potential impacts, without 
considering their nature, intensity, and extent, is i.nsufficient to satisfy NEPA. Ocean Advocates 
v. U.S. Army COrp.f ofEng 'rs, 361. F.3d at 1128 ("[g}eneral statements about possible effects and 
some risks do not constitute a hard look absent a justification why more definitive infonnation 
could not be provided"); D~re"ders ofWildlife v. Babbitt, 130 F. Sup». 2d at 128 (setting aside 
EIS where it "stal~s that noise would be increased and both the pronghorn and their habitat 
would be disturbed" but contains "no analysis of what the nature and extent of the[sc) impacts 
will be"). BJ.,M's refUsal to consider the intensity and extent of suell impacts to listed and 
threatened species is inconsistent with these requirements. 

Protest ofDec. 8, 2010 Lease Sale 12 

http:ongoi.ng


Further, BLM continues to rely on outdated program.matic biological opinions that do not 
account for changing infonnation regarding the species' status:7 Indeed, in. their rece.llt study, 
McDonald·Madden et at found that if current man.agement continues, the San Joaquin kit fox 
may be e)(tinct within. 24 years.28 Given this alarming new itlfonnation, B.LM must reinitiate 
consultation with FWS under section 7(a)(2) ofthe ESA regarding tbe impacts to the Sa.n 
Joaquin kit fox from all projects that tri.ay affect the species in the area, including the oil and gas 
leasing program.. 

b.. Impacts to the California condor 

Historically, California condors ranged from Briti"h Columbia to Baja (Meretsky 2000), 
but because ofhuman activity, their numbers droFped to the brink of extinction. Condors were 
listed as acritically endangered. species in 1967,1 and remain one of the most endangered 
vertebrate species. While the California condor's numbers are slowly rising., this is due entirely 
to intensive conservation efforts, and the species still faces numerous human-induced threats and 
are not currently considered to be self-sustain!ng.3o Currently, there are only 337 California 
condors left in the world, and only 92 in the wild in California.31 Of these .numbers, a portion of 
rem.aining condors reside in relative proximity to the proposed leasing sites on border of Kern 
and San Luis Obispo Counties. 

As Jloted above, it is unclear from the information provi.ded by BLM whether the lease 
parcels are acljacen.t to the condor's bistorical range Of current u,se areu. Further, while the 
agen.cy claims to have relied on FWS GPS data to analyze where "c\urent use areas" are located, 
the agellty does not describe the areas' proximity or cite or S\lmmarize the data upon. which it 
relied. Because the parcels are proximity to condor habitat, 8LM should re·assess whether the 
proposed project may affect the California condor and, as detailed below, fully evaluate potential 
impacts from this proposed project. 

Condors are incredibly susceptible to many of the dl1ll.gers presented by human 
disturbances and elltroaohment. In fact, in, one National Wildlife Refuge that allowed. oil and gas 
development, FWS estimated the 63 percent of critical condor habitat was lost.32 Impacts may 
include habitat destruction from the aclual.prod\lction faoilities, as well as road and pipelin.c 
oonstruction, and elimination of food sources from the infraslructure.33 Condors are known to 

27 2001 BiOp; Caliente Resource Management Plan and its Biolc)gical Opinion, FWS Fil. # 1-1-97-F-64 
("CRMP BiOp"). 
•8 McDonald-Madden el al. 2008. Subpopulation Triage: How to Allocate Conservation Effort am.ong 

Populations; Conservation Biology, Vol\f!l\e 22, No.3, 656-665. 

29 32 Fed. Reg. 4001 (1967). • 

jO Meretsky, V . .T., N. P. R. Snyd.er, S.R. Bcissinger, D.A. Clendenen, J.W. Wiley. 2000. Demography of 

tbe C .. liforoia Condor: Implication for Reestablishment 14(4): 957·967 

" Conilo. Population Statlls SummaI}'. Population Size and Dj.atribution as ofNovember 30, 2009. 

Available at: 

http://www.dfg.ca.govfwildlifelnollgamcft_e_sppfcondor/i.ndcx.hlml. 

)2 US General Accoul).ting Office. 2003. National Wildlife Refuges: Opportunities to tmprove the 

Management "'Id Oversight of Oil and Gas Activities on Federal tands (GAO-03-S 17). W ... hington D.C., 

USA 73p. 

33 GAO-03-517. 
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Further, BLM co.ntinu,es to rely on outdated programmatic bi.ological opinions that do not 
account for changing infonnation .regarding the species' status.27 Indeed, in. their rece.nt study, 
McDonald-Madden et a\. found that if current management continues, the San Joaquin kit fox 
may be extinct within 24 years,28 G.iven this alarming new infonnation, BLM must reinitiatc 
consultation with FWS under section 7(a)(2) of the ESA regarding tbe impacts to the Sa,n 
Joaquin kit fox from all projects that m.ay affect the species in the area, including the oil !IIId gas 
leasing program. 

b•. Impacts to the California condor 

Historically, California condors ranged from Briti.sh Columbia to Baja (Me.retsky 2000), 
but because ofhuman activity, their numbers dro.fped to the brink of extinction. Condors were 
listed as a critically endangered species in 1967,2 and remam one of the most endangered 
vertebrate species. While the California condor's numbers are slowly rising, this is due entirely 
to intensive conservation efforts, and the species still faces numerous human-induced tbreats and 
are not currently considered. to be self-sustaining.30 Currently, there are only 337 California 
condors left in the world, and only 92 in the wild in California.31 Of these numbers, a portion of 
rem.aining condors reside in relative proximity to the proposed leasing sites on border of Kern 
and San Luis Obispo Counties. 

A..~ .Roted above, it is unclear from the infonnation provided by BLM ~bether the lease 
parcels are adjacent to the condor's historical range or current u.se areas. Further, while the 
agen,cy claims to have relied on FWS GPS data to analyze where "current use areas" are located, 
the agency does 1.Iot describe the areas' proximity o.r ci,te or summarize the data upon. which it 
relied. Becal\Se the parcels are proximity to condor habitat, ,8LM should re·assess whether the 
proposed project may affeet the California condor and, as detailed below, fully evaluate potential 
impacts from this proposed proj ect. 

Condors are incredibly susceptible to many of the dangers presented by human 
disturbances and encroachment. In fact, in one National Wildlife Refuge that allowed. oil and gas 
development, FWS estimated the 63 percent of critical condor habitat was lost.32 Impacts may 
include habitat destruction from the actual prod\lction facilities, as well as road and pipelin.c 
construction, and e1imination of food sources from the infrastructure,33 Condors are known to 

21 2001 BiOp; Caliente .Resource Managemellt Plan and its Biological Opinion, FWS FjIc # 1·1·97·F·64 

("CRMP BiOp"). 

28 McDonald-Madden et al. 2008. Subpopulation Triage: How to Allocate Conservation Effort am.ong 

Populations; Conservation Biology, Volume 22, No.3, 656-665. 

29 32 Fed. Reg. 4001 (1967). 

3D Meretsky, V . .T., N. P. R. Snyder, S,R. Beiqsinger, D.A. CI.endencn, J.W. Wiley, 2000, Demography of 

tbe CaHfomia Condor: Implication for Reestablishment 14(4): 957·967 

" Conaor Population Status Summ.al}'. Population Size and Distriblltion as ofNovember 30, 2009. 

Available at: 

http://www.dfg.ca.gov/wildlifelnol1.gamc/t_e_spp/condor/index.htm!. 

32 US General ACCOUnting Office. 2003. National Wildlife Refuges: o.pportunities to Improve the 

Management aud Oversight ofOll and Ga$ Activities on Federa.! T,and, (GAO-03·51?). Washington D,C" 

USA 73p. 

~3 GAO-03-S 17. 
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use a wide acreage of habitat; they separate their nesting area from their foraging areas and .have 
been known to fly more than 200 ktn and traverse their entire habitat range in one day.34 
Therefore, the agency must es~a.te the total amount of condor habitat that may be lost to the 
.lease sale, includi.ng this large amount of space they can cover in one day. Further, babitat 
fragmentati.on is ofpa.rticular concern because all. California condors come from only a small 
n~\mber ofcaptive condors and have a very limited amount of genetic variability.3l To prevent 
the condors from become inbred, it is important to retain as m\\ch habitat connectivity as 
possible. 

In additi.on, general human activity associated with oil and gas extracti.on could 
discourage condor use ofhabitat tha.t may otherwise be suitable for nesting, perching, roosting, 
or foraging.36 Project related noise, such as from detonations, gas compressors, diesel-powered' 
electric gen.erators, could cause adult birds to repeatedly flush from, or evell.tuallyabandon, an 
active nest, or prevent them from choosing otberwise suitable habitat as II nest site. Moreover, 
condors have been documented landing on oil pads and other pl'Oduction. equipment, presenting a . 
tirreat to their health and safety lind reducing their fear ofhumans.37 In 2002, FWS had to flush a 
condor from an oil. pad and remove oil from its face and wings. FWS concluded that the condor 
became immersed in oiled while trying to tear an oily rag from a pipe. FWS has found .numerous 
other condors with oil on their heads, while phologl'llphs and reports demonstrate habituation of 
condors to oil drilli.ng equipm.ent. lR Oil and gas operations have been very harmful to nesting 
condors as welt. At least one chick bas died after its father dipped its head in a pool ofoil and 
rubbed against the chickl9 The BLM entirely fails to consider any of these impacts to condors. 

c. Other species 

There numerous other species in the lease sale area that could be affected by the lease 
sale that are not meaningfully considered at all in the EA in violation. in NEPA, including at least 
the following: . 

• Blunt-nosed leopard lizard - Federally and State Endangercd; State fully-protected 
• Short-nosed kangaroo tat - BLM sensi.ti.ve; Federal Candidate Species 
• Giant kangaroo rat· Federally and State Endangered 
• Tipton kangaroo rat - Federally and State Endangered 
• San Joaquin Antelope Squirrel - Federally Endangered 
• Pallid bat· Species of Special Concern (CA) 
• Tulare grasshopper mouse - Species of Special Concern. (CA) 
• San. Joaquin pocket mouse - Special Animal (CA) 

'" Meretsky, V.I., N.F.R. Snyder. 1992. Range Use and Movements ofCalifornia Condors. 94(2): 313­
335. 

lS Cohn, J. P., .\993. The Flight of the Californi.a Condor. BioScience. 43 (4): 206.209. . 

lG U.S. Dep't of Interior, USFWS. Biological Opinion on the Proposal to Lease Oil and Gas Resources 

within thc Boundaries of the Los Padres National Forest, California (Feb. 23, 200S). 

"GAO-03-S.17. . 

li U.S. Forest Service. Effects ofche Leasin8 Decision on the California Condor and ocher T&E Species 

(Aug. 12,200S). 

19ld. 
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• Burrowing owl - Species of Special Concern (CA) 
• Mountain plover - Species of Special Con.cem (CA) 

The EA provides virtually no analysis of impacts to these. species. Instead, believing iliat 
it only Ileed to consider the impacts of the one well BLM anticipates will be drilled as a. result of 
the lease, the BLM summarily concludes impacts to species are negligible. EA at 43-48. Further, 
the agency claims that it will defer consideration of effects until actual. drilling is proposed. ld. 
BLM's failure to substantively consider how the lease sale may affect any of these species or 
provide a"convincing statement ohessons" why the action's effects are insignificant violates 
NEPA. Blue Mormlains, .161 F.3d at 1212. 

d. Foreseeable 011 spills and c:ontamiliation present significant risks wildlife. 

The effects of oil and gas production on wildlife include hann caused by oil, gas, and 
brine spills.4o These spills can injure or even kill wildlife by destroying ilie i.nsulating capacity of 
feathers and fur and by depleting the oxygen a.vailability in water. The effects of o:c:posure to 
these toxic substances can lead to reduced fertility, organ damage, immune suppression, and 
cancer. The impact of spills lasts for decades, in some areas raising salt concentrations in soils 
and destroying an areas ability to support vegetatie.n, an affect that continues to spresd years 
later. 

Exposure to brine (a m.ixture of water, salts, other minerals, and oil commonly used in oil 
produetion) can be lethal to young waterfowl, including damaging feathers, killing .needed 
vegetation and decreasing needed lJutrients in their water supply. Brine production and its effects 
need to be mere fully examined by the BT.M, especially considering the extent to which brine is 
used. Over 19.8 million gallons ofbrine were produced from wells on a Na~on!ll Wildlife 
Refuges dUlitlg one year and much of this brine was re-injected. back into the ground. 

The ban:nfili impac:ts of oil spills are true for even small spills; for in.stance, a study of 
National Wildlife Refuges in Louisiana found that level of oil contamination near oil and gas 
facilities were lethal to most a.pecies of wildlife despite the lack of occurrence of any large spills. 
Further, spills are not an infrequent occurrence in oil anel. gas production either. In. one report, 
nearly 20 percCl1.t of oil and gas production facilities examined reported spills.4r The report also 
noted the response to spills tends to :vary, and that agclI.cy staff are often ill-equipped and ill­
trained ;n how to deal with StIch spills. For example, the January 2007 oil spill at the Sespe Oil 
Field -Tar Creek Lease released more than 800 gallons of oil and an. unknown amount of 
wastewater into Tar Creek, and coated more than three miles of Tar Creek with oil. along the 
edge of the Sespe Condor Sanctuary.42 

Aside from actu.al spills, oil and gas extraction have also been found to lead to 
contamination from toxic substances such as mercury and polychlorinated biphenyls (,'PCBs,,).4J 

.0 GAO-03-517 . 
•IId. 
0> U.S. Dept. offish and Game, Environmental In.cidellt Report: Vintage Production California LLC Tar 

Creek Cmdc Oil and Prod\1ced Water Spills (Jan. 30, 2007 and Feb. 6, 2007). 

<3 OAO-03-S17. 
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Such substances ate used in equipm.ent such as compressors, transformers, and well production 
meters. Further, mercury has been linked to organ and reproductive damage in various species, 
and PCBs are a known carcinogen in animals. Id. At least one condor has died from an excess 
level ofmercury in its body,44 Mercury, along with a host of other chemicals, is often used in 
oil/gas oporation5.45 There is also a risk of wildlife drinking contaminated water, These potential 
impacts are not consl.dered at all in the EA, in violation ofNEPA. 

2. 	 Greenhouse gas emissions from the I.ease sale and subsequent on and gas 
development 

There is no question that BLM must rigorously explore both how the proposed. lease sale 
will impact climate change through the direct and indirect release of OHOs, and also how this 
lease, when considered with similar activities, will cumulatively affect the environment through 
climate change, See e,g.. Ctr. for Biological Diversity 11, Nat 'I Highway Traffic SafelY Admin" 
508 F,3d 508, 550 (9th Clr, 2007) (agency failed to evaluate adequately global. wenning impacts 
of changes to fuel efficiency standards for vehicles); Mid States Coalil.io7lfor Progress v. 
Surface Trarlsp, Bd" 345 FJd 520 (8th Cir. 2003) (increased coal consumption and global 
warming pollution was reasonably foreseeable effect of railroad expansion to transport coal). 
Further, as the EA acknowledges, Secretarial Order 3226 requires the agency to "consider and 
analyze potential climate change impacts . , . when making major decision.s affecting 001 
resources," Order 3226 § 4(a) (as amended, Jan. 16,2009), 

According to EPA's InVeDtory of U.S, GHG Gases and Sinks, oil and gas systems are the 
largest human-made source ofmethane emissions and account for 24% ofmethane emission.s in 
tbe UIl.ited States - 2% of the U.S.'s total GHG emissions,46 As BLM admits, in California in 
2006, oil and gas production contributed 18.64 million tons of COlC. EA at 33, citing CARS 
2007, 

The American Petroleum Institute ("API") has listed the various components of the oil 
and gas industry that must be considered for green house gas emissions. This includes "all direct 
activities related to producing, refming, transporting, and marketing crude oil and associated 
natural gas, and rermed products.'047 Further, as the Califomi.a Air Resources Board ("CARB") 
explain.s in more detail, em.issions stem from: 

• 	 Exploration, which includes C02 emissioD.s .from truck motors used in vibroseis or other 
exploratory operations; 

• 	 Well development, which includes OHG emissions from pad clearing, road construction, 
rigging up and drilling, the use of drilling fluids, casing placement, and well completion 
and testing (in.eluding emissions from hydraulic fracturing and the flaring and venting of 
flowback gases); . 

.. Wiemeyer 1988. 

45 GAO"03"S17, 

46 EPA's Inventory ofU,S. OBO GMes and Sinks: 1990-2006 (Apr. 2008), 

., Shir.., T,M, and C,], LOl1ghrall. Compendium ofOreenhouse Oas Emissions Methodologies for the Oil 

and G•• Industry, American Pet1:ol.um Institute (February 2004) ("API Compendium") (cited in EA at 

33); see also http://ghg,api.org/documents/Compe)JdiumErrata20S.pdf (errata). 
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• 	 Primary and secondary production. phases, which include GHG emissions from the 
installation and lise of eompre.q~ot engines, well treatment and. workovers, wells;,te visits, 
wellsite facilities (including separators, healer treaters, gas conditioning, dehydration, 
wastewater disposal, and evaporation ponds), leaks from primary and. secondary 
production equipment (e.g., pipelines, valves, etc.), and accid.ental releases (e.g., well 
blowouts); and 

• 	 Site abandonment, wbjch includes GHG emiss.ions from plu.gging activities and site 
reclamation.48 

While the EA acknowledges that each of these phases emit GHGs, EA at 33, BLM fails 
to actually calculate the emissions at each stage. Instead, BLM wrongly claims U[0lnly rough 
estimates of the amount of greenhouse gasses produced by one well is possible since greenhouse 
gas emissions are based on the amount of oil produced," citing EPA 1999.ld. BLM then 
calculates emissions for the on.6 well it expects to be drjJ.)ed by "assum[ing] that a new well 
produces an average of 4,000 barrels per year" - resu.lting in 0.01 tons ofmethane emitted. [d. 
BLM makes ne attcmpt to quantify COlor N20 emissions, even though oil and gas development 
releases both.49 

. 

This calculation s\lbstantially underestimates the actual emission from the lease sale. The 
Montana, Nonh Dakota, and South Dakota BLM recently issued a Climate Change 
Supplementary Impact Report ("Climate Impact Report") in which the agency attempts to 
calculate GHG emissions from oil and gas leasing in those states.so While we have concerns with 
results of that analysis, the Report states th.at emi.ssions from each stage in the drilling process 
can be estimated from the following models and documents: 

• 	 AP 42 Fifth Edition, Volume 1 (USEPA 1998,2000,2006)51 
• 	 USEPAMandatory OliO Reporting Rule (GPO 2010b)s2 
• 	 USEPANONROADS 200S53 

'8 Zablljser, A, Characterization of greenhouse gO! emi~sions involved in oil and gas exploration atld 
producti.on activities, review for Califo",ia Air Resources Board (ulldated). Available at: 
www.Wl:apair.org/WRAP/Cli.mateCbangclGHGProtoeollmeetings/071025ICharacterizatiol\..oCO&G_Op 
eratiolls Sector Emissions.pdf) (cited in. Draft EA at 31).
49 -. ­

See Sblres, .Iup,·a n. S3. 
10 BLM. Clim~te Cbange Supplementary Infonnation Report, Montana, North Dakota, and South Dakota 
BLM (Aug. 2010) at 79. Available al: 
http://www .blm.gov/pgdata/ctc/medialib/blm/mtlblm ..,pfograms/energy/oil_and-llaslleasinglea~.Par.6197 
2.File.datlSIR.pdf. 
" USEPA, 1998. AP 42, Fifth Edition, Volume 1. Chapter I: External Combustion Sources. Scclion 1.4: 
Natural Gas Combustion (July). Available at: 
bttp:llwww.epa.govlttnichicflap42/chOl/index.html; USEPA, 2000. AP 42, Flflk Edidon, Volume 1. 
Chapter 3: Star.ionary ["Iernal Combustion Sou/·ces. Section 3.2: Natural Gas-fired Reciprocating 
Engines (Aug.). Available at: http://www.epa.govlttnlchicf/ap42/ch03/index.html; USEPA, 2006. AP 42, 
Fifih Edition, Volume I, Chapter 13: Miscellaneous Sources. Stction 13.2.1: Paved Roads and Section 
13.2.2: Unpaved Roads (Nov.). Available at: http://www.epa.gov/ttnichieflap42/ch1.3/index.hlml. 
sa GPO, ",Mandatory Greenhollse Gas Reporting: General Stationary PileI Combustion Sources," 
U.S. Government Printing Office (2010); 40 C.P.R. Part 98. 
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• 	 EPA's MOBILE6.2.03 modell4 

• 	 API's Compendium a/Greenhouse Gas Emi$.~iolls Methodologiesfor the Oil and Natural 
Gas Indu.~tI')P 

• 	 Protocol/or Equipment Leak Emissions Estimates (USEPA 1995)56 

Instead of performing an in-depth analysis using ava.Hable data and methodologY, BLM makes 
only a feeble attempt to ca.lculate emissions using questionable and outdated methodology. 
Further, the Montana, North Dakota, and South Dakota BLM's Climate Impact Report estimates 
emissions "foJ" each [oil exploration and development] activity ... on a 'pcr welt' IIlU1Ual basis 
(in short tons per year) for each well type."S7 Ifother BLM offices can estimate emissions on a 
per well basis, Bakersville BLM can as well. 

Additionally, BLM concludes that it need not assess gre~bouse 'gas emissions associated 
with the ultimate co.nsumption of the oil extracted from the leases. EA at 32. While BLM claims 
the{e is no reliable method.ology for estimating these emissions, the BLM is nonetheless 
obligated to consider all effects, including reasonably foreseeable indirect effects of its action. 
See 40 C.F.R. § 1508.8(a), (b) (agency must consider direct and indireot effects, including effects 
"later in tim.1I or further removed in distance, but are still reasonably foreseeable"). Tho.re is no 
question that consumption of the oil extracted from the lease sale is "reasonably foreseeable," 
and must be considered by the agency. 

Based on its false assumption that only one well will be drilled as a result of the lease 
sale, and also on its insufficient calculation of greenhouse, BLM concludes that the lease sale's 
emissions "would be undetectable on a nationwide basis and would be expected to have a very 
minor influence on global elimal-e change." .EA at 33. As described above, BLM substa.ntial.ly 
underestimates the emissions from this lease proposal. As a res\t!t, the EA faUed to explain how 
the emissions Will contribute to the environmental problems already associated with, and 
projected to result from, climate change. See NHTSA, 538 F.3d at 1190-91 (requiring analysis of 
global warming impacts, and noti.ng effects on plants, animals, .human health, sea rise, and 
weather patterns). 

E, 	The EA fails tl.'l adequatelY discuss cumulative impacts. 

Under ]\rEpA, BLM is required to analyze all cn.v.ironmental impacts of the proposed 
action, including the cumulative effects. 42 U.S.C. §4332(C)(i); 40 C.F.R. § 1508.25. A 
cumulative effect "is the impact on the e.l1vironment which results from the incremental impaet 

53 The NONROADS model and additional infonnation is available at: 

hllp:/Iwww.epa.gov/omswww/nonrdmdl.htm. 

l4 USBPA, User's Guide to MOBILE6.1 and MOBILEG.2 (Mobile Source Emission Factor Model), (Aug. 

2003) EPA420-R-03-010. 

55 See Shirc.•• supra n. 53. 

so USEPA, 1995 Pr%colfor EqUipment Leak Emi.<sion Estimate.•. EPA-4S3/R-9S-017. USEPA, 

Oflice of Air Quality Planning and Standards, Re$cal'ch'Tdangle :Park, North Carolina, (Nov. 1995). 

Available at: http://www.epa.govlttnchiellefdocs/equiplks.pdf. 

57 Climate Change Supplementary Information Report, Montana, North Dakota, and So~th Dakota Bt.M 

(Aug. 20] 0) at 124. 
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of the action whe.n added to other past, p.resent, and reasonably foreseeable fu\'UI'e actions 
regardless ofwhat agency (Federal or n.on-Federal) or person un.dertakes such other actions." 40 
C.F.R. § 1508. As d.emonstTated below, BLM fails to address the sale cumulative effects in two 
primary ways: by failing to consider the cUl7.l.ulative effect to reSOurces from tbis leasc sale in 
combination with the cxte.l)Sive past, present, and reasonab.ly foreseeable oil and gas and other 
development in the area; and by fa.i1ing to consider the sale's incremental contribution. to climate 
change. 

1. The EA fails to consIder the cu.mulative effect of the lease sale with the extensive 
past, present, and reasonably foreseeable oil and gas and other development. 

In the context ofoil and gas leasing on federal. lands, CO\uts have IntelPreted NEPA to 
req\Ure a "comprehensive" analysis ofthe "successive, inte.rdependent steps culminating in oil 
and gas development and production," including the "effects of oil and gas activities beyond the 
lease sale phase." C01!lIor II. Buford, 848 F.2d 1441, 1444-45 (9th Cir. 1988). Accordingly, 
BLM's EA must include "a 'useful analysis of the cumulative impacts ofpost, present and future 
projects'" - including but not limited to the many past, present., and reasonably fo.reseeable oil 
and gas and other commercial, residential, and industrial development - to affected resources 
including the air, water, wildlife, plants, and the climate. Churchill CQunty v. Nor/Oil, 276 FJd 
1060,1080 (9th Cir. 2001); 40 C.F.R. § 1508.7. 

First, the EA fails consider the cumulative impacts of the lease sale because it fails to 
substantively describe the substantial effects tbat current, past, and future oil and gas 
development has had and will continue to have on. tbe area. BLM acknowledges that oil and gas 
development in the area has been substantial: 

There are over 75 oil and gas fields in. the Valley, including several giant fields 
(more than 100 millio.n barrels of oil each) and supergiants (more than I billion 
barrels each). As of the end of 2008, cumulati.ve production in the area was 
about 12.4 billion barrels of oil equivalent. In recent years, the Valley has 
accounted for about 85-90% of California's development completions. . . . 
Between 2005 and 2009, there were a total of 11,530 wells drilled in DOGGR 
District 4, which is mainly Kern County. In the same 5 years, there were a total 
of 1,153 federal wells drilled throughout California. Approximately 90% of 
those wells were in Kern COUII.ty. 

EA at 23; see also id. at 24 ("The San Joaquin Valley is expected to continue as the primary 
source of oil in. California's oil and gas development."). 

Despite this acknowledgement, in discussing cumulative effects, BLM simply states that, 
in the next 10 ycars, up to 2200 oil and gas will be drilled in the undefined "Valley Planning 
area," affecting 147 acres ofland per year. fA at 52. The agency provides no detail as to when 
and where the drilling may occur, or any substantive discuss.ion. of the e.ffects additional drillins 
will have on affected. resources - including air and water quality, species and habitat, and the 
climate, in clear violation ofNEPA. BLM must provide meanin'gfuJ eO.ntext for its ,n.umbers. The 
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agency faUs to provide a "useful analysis" of such effects that includcs "discussion and an 
analysis in sufficient detail." OceallAdvocates, 361 F.3d at 1128. 

In examining the sale's clunulative effects, BLM must include: l1:1.ore detailed information 
about the exact location ofpast, prcs!lnt, and reasonably foreseeable future projects or operations 
and their relation to protected species habitat, riparian areas, wetlands, perennial, intermittent and 
seasonal waters, and other ecologically important or sensitive areas; the nature and extent of pa.st 
environmental damage or contamination caused by spills 0'[" other accidents at those locations; 
and the amount ohoad eonstructioll and other. infrastructure associated with the sale and its 
attendant facilities. This includes an analysis of oil and gas operations 011 surrounding pllblic and 
private lands, as well as other. development and impacts from the lise ofrodenti.cides that are 
impacting many species in the area, including the San Joaquin kit fox and its prey. For example, 
there are currently two large-scale solar energy projects proposed in the Carrizo Plain that, if 
approved, could also significantly impact kit fox and otller li.sted species in this area. 

2. The EA fails to consider the sale's incremental contribution to elimate change. 

Although BLM acknowledges greellhouse gas emissions are contributing to global 
wanning, and the EA attempts to qllantify emissions from the project, the agency fails to 
cvaluate the "incremental impact" that ·these emissions will have on the climate in light of other 
past, present, and reasonably foreseeable actions. As the Ninth CiTcuit recently clarified, impacts 
from climate change are "precisely the kind ofcumulative impacts analysis that NEPA requires 
agencies to conduct.'~ See NHTSA, 538 F.3d at 1190-91. 

The cumulative effects analysis under NEPA is specifically designed to assess the im.pact 
of an action. that "may seem unimportant in. isolation" but "may have dire consequences when 
combined with other actions." Or. Natural Res. Council Fundv. Goodman, 505 F.3d 884, 893 
(9th Cir. 2007). Thus, a given lease sale may appear to have an "individually milIor" effect on 
the environme.nt, but the oil and gas development activities authorized by the lease sale, in 
combination with other sources ofgreenhouse gases, are "collectively Significant actions taking 
place over a period o.ftime." 4.0 C.F.R. § 1508.7; City ofLos Angeles v. NHTSA, 912 F.2d 478, 
501 (D.C. CiT. 1990) ("we cannot affo.rd to ignore even modest contributions to global warming. 
If global wanning is the result of the cumulative contributions of myriad sources, anyone 
modest in itself, is there not a danger of losing the forest by closing OUT eyes to the felling of the 
individual trees?") (J. Wald, dissenting). 

The EA's discussion ofsignificant impacts on climate change is inadequate. See EA at 
52. BLM acknowledges that "the effects of project species OHO emissions are cumulative, and 
without mitigation their incremental construction to global climate change could be considered 
cumulative considerable." ld. at 32. Further, BLM also acknowledges that the San Joaquin 
Valley Air Pollution Control District ("SJVAPCD") has issued guidance for determining 
significance under the California Environmental Quality Act ("CEQA").sa EA at 21. Because 
BLM has no final internal gu.idan.ce regarding detenninillg significance, wc a.gree that BLM 

" SNAPeD District Policy AddreAsing OHO Emission Impacts for Stationary Source Project under 
CEQA when Serving as the Lead Agency (Dec. 2009) (cited at .Orajj: EA at 34). 
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consider this, as wen as other air district's CEQA direction, as guidance for deten:nining NEPA 
significance. 

As the EA acknowledges, SJVAPCD bas detennined that projects implementing certain 
industry-specific "Best Performance Standards" ("BPS") would be deemed to have a "less than 
significant individual and cumulative impact on global climate change." SNAPCD District 
Policy at 6. Alternatively, ifa project's "OHO emissi.ons have been reduced or mitigated by at 
lea.8129%," as compared to SNAPeD "business as usual" niodel, a no significance 
detennination may be issued. ld. SJVAPeD has developed BPSs for oil and gas production 
facilitjes.~9 Specifically, the project must "(m]inimize fu.gitive OHO emissions by applying leak 
standards" and inspectio.n and maintenance requirements, in accordance with current VOC 
reduction requirements. Id. 

The EA readily acknowledges the Best Performance Standards, and appears to 
acknowledge their relevance to this lease. However, BLM never actually describes whether its 
lease actually oomp.li.es with those BPSs. EA at 53. In fact, since the EA denies that OHO 
contributions.from the lease will be substantial, and fails to even consider lease stipulations that 
would require even modest mitigation for CJli:O emissions, wc assume the project docs .ltot meet 
the BPSs. Nor does the agency claim the project's OHO emissions have been reduced by 29 
percent compared to S.TVAPCD "business as usual" model. Even though the agency itself chose 
to use the S.TVAPCD approach to analyze the significance of its emissio.ns, the agency entirely 
fails to comply with that approach. See Sugar Cane Growers Coop. 11. Veneman, 289 F.3d 89, 97 
(D.C. Cir. 2002) ("Referencing a requirement is not the same as complying with that 
requirement"). The public is left without sufficient information. to detennine wheth.er the lease 
sale and oil and gas development will have a significant effect on climate change. 

Further, BLM also failed to take a hard look at the sale's impact on efforts to reduce 
greenhouse gas emissipns. As a party to the 1992 United Nations Framework Convention on 
Climate Change, the U.S. has committed to take the actions necessary to avoid dangerous 
anthropogellic interference with the clim.ate system. Leading scientists, including NASA's James 
Hansen, believe that we must reduce atmospheric C02 concentrations fi'om their current levels 
of over 385 parts per million (''ppm'') to below 350 ppm. to avoid climate cataslrophe.60 Recent 
research also suggests that in order to stabilize atmospheric levels of greenhouse gases, C02 
cO'I.issions must be .reduced not just to 80 percent below 1990 levels, but to "nearly zero" by mid­
century.61 

BLM's failure to analyze how its approval of the lease sale affects Our nation's ability to· 
reduce its greenhouse gas emissions is particularly concerning beC3.use the combustion of fossil 
1\lels is the largest source of gree.nbouse gases globally. Scientists have stated unambiguously 

59 See BestPc:rfonnance Standard (BPS) for ProductioDil'rocessinglRefincries (July 1,2010). Available 

at: 

~ttp;1/www.vallcyair.org/programslbps/Fina.-Cover_BPS_OH_Gas]roductionProccssingRefineries.pdf. 

6 Hansen, J. et aI., 2008, Target Atmospheric C02: Where Should Humanity Aim?, available at 

http://8rxiv.org/ftp/arxiv/pa.pers/0804/0804.1126.pdf. 

61 Matthews, H.D., and Caldeira. K.• Stabilizing Climate Requires Near-Zero Emissions, 3S Geophys. 

Res. Lctte..rt1 L0470S (2008) (empbasis added). 


P.rotest oCDec. 8,2010 Lease Sale 21 

http://8rxiv.org/ftp/arxiv/pa.pers/0804/0804.1126.pdf
www.vallcyair.org/programslbps/Fina.-Cover_BPS
http:century.61
http:cataslrophe.60
http:wheth.er
http:emissio.ns
http:oomp.li.es


11/22/2010 04:11 7603662669 CUMMINGS PAGE 23 


tha.t we cannot both continue to consume fossil fuels and maintain a stable climate system. BLM 
is required to di.scuss the already deteriorated. state of the environment, and fairly judge the need 
and effects of the sale through its altcTIlati.ves analysis. 

In sum, there i,s no question NEPA requires the agency to fully evaluate the direct, 
indirect, and cumulative impacts of its leasing and oil and gas development. err. for Biological 
Diversity v. NHTSA, 508 F.3d at .1217. We implore the agency to take more seriously it~ 
obligation to consider and evaluate the substantial risk ofclimate change-related disaster ifU.S. 
greenhouse gas emissions continue unchecked. 

F. BLM failed to consider reasonable alternatives 

NEPA requires an agency to consider a range of reasonable alternatives to its proposed 
action. ONDA v. JJLM, 531 F.3rd 1114 (9th Cir. 2008). The purpose ofNEPA's alternatives 
requiremen.t is to ensure agencies do not undertake projects "without intense consideration of 
other more ecologically sound courses of aetion, including shelving the entire project, or of 
a.cc(lmplishing the same result by entirely different means." Envtl. Defense Fund, Inc. v, U.S. 
Army CQrps ofEngr"., 492 F.2d 1123, 113S (5th Cir. 1974), An agency may feature only two 
alternatives and still be in compliance with NEPA only when "all reasonable alternatives have 
been considered and an appropriate explanation is provided as to why an alternative was 
eliminated.." Native Ecosy.vtems Council v. U.S. Fore.lt Serv., 428 F.3d 1233, 1246 (9th Cir. 
2005); Bob Marshall Alliance v. Hodel, 852 F.2d 1223, 1228-1229 (9th Cir. 1988). 

Here, the EA considered only two alternatives: the Proposed Action and a No Action 
altcTIl.a.ti.vc, EA at 5-6. Thus, BLM did not consider alternatives limiting all lease sales to Non­
Surface Occupancy ("NSO") stipulations so that a thorough, up-to-date analysis of resources 
could be completed, including an. asse~sment of the current status of the San Joaquin kit fox and 
otber sensi.tive species and an assessment of cumulative impacts from the th.ousands of wells in. 
the area. Further, BLM did 1'I.0t consider any alternatives that involve leasing only ~ome ofthe 
proposed units. For example, the EA failed to consider eliminating units currently occupied by 
San Joaquin kit fox, or eliminating all parcels in undisturbed hah.itat. Because the EA failed to 
include these reasonable alternatives or others it is inadequate pursuant to NEPA. 

Further, the agency must consider an alternative that would require specUic mitigation of 
greenhouse gas emissions. EPA bas recommended a variely ofmitigation measures as part of its 
Gas STAR program.62 While the a.gency Further, in a study released in. November 2007, the Four 
Comers Air 9,uality Task Force details II number ofstrategies to redu.ce methane in oil and gas 
development. 03 Based on those suggestions, we spec.ifically request that an altero.ative requiring 
the following mitigation be considered: 

6'. EPA's Gas STAR websileprovidcs a variety of specific, techni.eal suggestions forreduoing emissioc.s 
from many compollell~ of oil and gas produclion. Those specificalions arc available at: 
htlp:llwww.epa.gov/gaSSlar/tools/rceommended.hlmi. 
G~ Oil and Gas Section, Four C=ers Air Quality Task Force, Report ofMili.gation Options (Nov, I, 
2007), available at www.nmenv.state.llm.us/aqb/4ClDocs/4CAQTF_Repol.t)'TNAJ._OilandGas,pdf. 
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• 	 Improving the efficiency of compressors, boosting waste heat recovery for compressors 

and boilers including the deployment of combined-heat-and-power systems that could 

sell excess power back to the grid, and replacing gas-driven compressors with electrical 

compressors wlten appropriate. 


• 	 Replacing or retrofitting pneumatic devices - wi.dely used as liquid level controllers, 

pressure regulators, and valve controllers - which are One of the largest sources of vented 

methane emissions from the natural gas industry. Such retrofits cost as little as $30 and 

reduce the rate ofmethane vented to the atmosphere. Methane emission reductions range 

from 45 to 260 thousand. cubic feet (Mct) per device per year and - by producing more 

natural gas for sale - typically pay theI!lselves back in 6 months to a year with substantial 

savings beyond that time. 


• 	 "Green Completions," which allow for gas that would otherwise be flared o.r vented to 

the atmosphere to be capnlred and put in the pipeline for sale, reducing methane 

emissions and increasing revenues both for operators and for taxpayers tbough increased 

royalties. Green. completions could recover 25.2 billion cubic feet (Bct) ofmethane per 

year in the U.S. 


• 	 Flash Tank Separators to recover methane dur.ing the prod.action p.focess, with reoovery 

rates of about 90 percent 


• 	 Detecting and fixing leaks, a common sense measure by which fugitive losses can be 

dtam.atically reduced through a Directed Inspection and Maintenan.ce Program. 


Finally, the EA states that additional alternatives were "considered but not further 
analyzed." See. EA at 6. Yet the only other alternatives considered involve privati7.i.ng the mineral 
rights, for example, through a land exchange. These altematives would not have any pos.itive 
impact on conservation. See Enwl. Defense Flltlli, 492 F.2d at 1135 (agency should "intensely 
consider[ 1more ecologically sound courses of aotion" as alternatives). BLM's failure to 
examine slIch other viable a1tematives renders the EA inadequate. Muckleshon/ Indian Tribe, 
177 F.3d at 814. 

G, 	The EA does Dot adequately diseuss mitigation measures 

NEPA's implementi,ng regulations require that "[f]ederal agencies shall to the fullest 
extent possible ... [u]se all practicable means ... to restore ... the human environment and avoid 
or minimize any possible adverse effects oftheir actions," 40 C.P.R. § 1500.2(t). To this end, 
NEPA requires a discussion of all relevant mitigation. .meaS\lreS, and further, the agency must 
discus$ "the probability ofthe mitigation measures being implemented." CEQ, NEPA's Forty 
Most Asked Questions at § 19b (citing 40 C.F.R. §§ 1502.16(h), 1505.2). Further, simply 
identifYing mitigation measures, without analyzing the effectiven.ess of the measures, violates 
NEPA. Agencies must "analyze the mitigation measures in detail [and] explain how effective the 
measures would be." Nw. bldian Cemetery Pro. Ass '1111. Peterson, 764 F.2d 581, 588 (9th Cir. 
1985) ("[aJmere listin.g of mitigation measures is insufficient to qualifY as the reasoned 
discussion required by NEPA "). 

'."." 
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Although it relies on stipulations and other mitigation measures to conclude that the 
sale's adverse impacts will not be significant, thc EA fails to assess the probabil:ity that such 
measures would be implemented and enforced, or exp.lain how effective the measures will be. 
FO.r example, although the EA acknowledges that kit foxes could be hit by vehicles, drowned, 
cmshed, and trapped, it then simply concludes that "[sJpecies surveys, avoidance ofhabitat 
features and implementation of measures to minimize take are also standard requirements." EA 
at 42. As noted above, the agen.cy also fails to describe the .kit fox core area habitat 
"compensation" it i.ntends. This is not an adequate discussion of the impacts or mitigation 
meas\U"es, and amounts to little more than a listing that is illadequate ltnder NEPA. Further, 
BLM's failure to discuss mitigation measures renders unsubstantiated the.EA'8 eonclusion that 
the leasing will not have a signi.ficant impact on. the environment. See SllIfrider Pnd. v. Da/ton, 
989 F. Supp. 1309, 1321 (S.D. Cal. 1998) (to reach a finding oho significant impact, the EA 
must show that impacts can be mitigated by "specific remedial measures"). 

Ii. BLM failed to analY7.e in tbe EA whether the alternatives will meet federal and stllte 
air quality standards. 

Under NEPA, .BLM must analyze wh.ether the alternatives will meet federal and state air 
quali.ty standards. See 40 C.F.R. §] 508.27(10) (requiring agency to evaluate "[w)herher the 
action tb:reatens a violation ofFederal, State, or loealla.w or requirements imposed for the 
protection of the environment"). Moreover, the aetion cannot cause or eontribute to any new 
violation ofthe National Ambien.t Air Quality Standards ("NAAQS") or delay timely attainment 
of any standard or any required interim emission reduetion or other milestones. 40 C.P.R. Part 
93. BLM must also demonstrate eonformity w.ith section 176(c) of the Clean Air Act ("CM"), 
42 U.S.C. § 7606(c), and its implementing regulations un.der 40 C.F.R. Part 93, Subpart W, 
which prohibit federal agencies from "engag[ing] in, support[ing) in any way or provid[ing] 
financial assistance for, license or penni!, or approv[ingJ any activity which: does not conform to 
an applicable implementation plan." 

As stated above, California and the San Joaquin Valley already experience some ofthe 
worst air quality .in the nation, and the Valley is already in nonattaioment for ozone and PM2.5. 
The Valley's population is predicted to double by 2040.64 In addition to the activities resulting 
from this lease sale, therc is exton.sive oil and gas development in the immediate area and region, 
which is a significant source of the area's airpolJution problem.!S With up to 2200 new oil and 
gas wells drilled over tbe .n.ext 10 years, Kem County oil and gas wells are emitting large 
amounts ofNOx emissions.ld. at 51,10 (stating that of the total baseline (1990) emissions for 
NOx (787 tons por day in. tbe summertime), IS percent came from Kern County oil and gas 
emissions (117.3 tons per day». With "[t]he climate and geography ofthe [Central] VaUey 
ereat[ing] optimal conditions for forming and trapping ail pollution," projected growth in the 

(,. Tietz, M.B. et al. 2005. Uroan Development Futures in San Joaquin Valley. Public Policy Institute of 
California. 
6S While the BLM includes some discussion of the air quality, there is inadequate int'onnation presented in 
the EA from which to evaluate the cumulative e"virOluncntal imps.cts (If the lea.e Mlc as well as from the 
projected nlture increases in •.if pollution that would result from all ofthe8C activities. This renders 
BLM's air qu•.lity an.J.ysis inadoqu.te under NEPA. 
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area, and the Valley's particular vulnerability to air pollution due to its topography, climate, and 
growing population, it is imperative that BLM demonstrate that it is meeting state and federal air 
q\\ality standards. 

In addition, BLM failed to ensure that the emissions resulting from the lease sale confOt\ll 
to the State ofCali fomi a's State Implementation Plan ("SIP") as required by section 176(c) of 
the CAA. See also EA at 5. Although the EA deems itself to be in "confonnity" with the SIP, the 
agency provides virtually no supporting analysis.ld. at 34. The agency concludes that emissions 
are "well below de minimis levels;' comply with the SIP, and "are well below 10% of regional 
emissions," and therefore, "no f'U1'ther cO . .,,{ormity analys.is is necessary." Id. 
Presumably, BLM bll5es this cOIl.c.lusion on ill! arlin.cwly eabined assumption that only one well 
will actually be drilled from this lease. However, BLM's analysis is woefully inadequate. What 
are "de minimis levels" when much of the Valley is in nonattainment? It is unclear whether BLM 
in compliance witb air quality standlU'dq or the SIP, whcn no analysis is p~ovided to show that 
this is the case. See Mazrlrekv. Armstrong, 520 U.S. 968, 972 (1997) (BLM cannot rely on an 
environmental review documents that lack air pollution and ozone level statistics). 

J. 	 An .EIS was required. 

The lease sale wiII result in significant impactl!, as described throughout this comment, 
and an EIS is required. 43 U.S.C. § 4332(2)(C). 

1. 	 There are substantial questions as to whether the lease sale may bave significant 
impact" and therefore an EIS must be prepared. 

As discussed above, the EA does not adequately assess the lease sale's envirornnental 
effects including cumulative effects, consider reasonable alternatives, adequately describe the 
environmental baseline, analyze the effectiveness ofmitigation measures, or demonstrate 
conformity with air quality standards. As a .result, substantial questions remain about whether the 
leasing will have a signi.ficant effect. LaFlamme v. Fed. Ellergy Regulatory Comm '/I, 852 F.2d 
389,397 (9th Cir. 1988) (an EIS is required ifihere are "substantial q\le~tions whether a project 
may have a significant effect''). An EIS is therefore required to complete a thorough arid 
comprehensive study ofth.e lease sale's impacts. 

2. 	 The lease sale meet$ NEPA's significance threshold, aDd therefore lID EIS must 
be prepared. 

In determiu.ing whether a project's effects will be "significant," NEPA's regulations 
require BLM to consider several sign.ificance factors. These factors include: unique 
characteristics of the area, affects on public health, highly controversial or uncertain effects, 
whether the action is related to other actions with iudividually insignificant but cumulatively 
significant impacts, whether action may adversely affect listed specie.q or habitat, and whether 
the action threatens a violation. law. 40 C.F.R. § 1508.27(b). 

Here, it is clear that a full EIS evaluating all impacts of the lease sale is warranted, as a 
number of the sigl1.i:ticance factors are triggered. The ai.r polluti.on that will result from L1.1e 
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authorized oil. and gas development activities will affect public health, particularly project area 
already experiences some of the worst air quality in the nation and is projected to contin.ue to 
deteriorate due to global wanning.ld. Further, the authorized development will occur within or 
n.ear areas with "[u]nique characteristics" like ecologically-important habitat for imperiled 
species like the kit fox and the condor.ld. § 150S.27(b)(3). Further, BLM admits in its EA that, 
for climate change impacts, "funher work is needed on how to quantify cumulative uncenaintics 
across spatial scales, and the uncertainties associated with complex intertwined natural and social 
systems." EA at 21. Accordingly, effects ofoil and. gas development on climate change is 
"controversial" and "highly uncertain" and also requiring an EIS. 40 C.F.R § 1508.27(b)(5). 
And, as discussed above, the cumulative impacts of this and otber projects in the area on 
.imperiled species and climate cha.nge are "cumulative.ly significant impact[s]," tequiring an EIS. 
Id: § 1508.27(b)(7). 

Further, the lease sale may adversely affect the San Joaquin kit fox and other endangered 
and threatened species weighs particularly heavy in favor ofp.reparation ofan EIS. Id. § 
1508.27(b)(9). There can be no serious disp\lte that thc lease sale will adversely affect the kit fox 
and other species. See EA at 45-48. In total, the EA leaves substanti.al questions as to whether the 
lease sale will result in significant impacts, and because the l.ease sale will "significantly" affect 
the environment within the mean.in.g ofNEPA, an EIS should be prepared. 40 C.F.R. § 
tSOS.27(b). 

J. The EA improperly tiers to the Caliente RMP, wldch must be su.ppJemented. 

The BLM's failure to provide sufficient environmental review is not cured by tiering to 
earlier NEPA documents. 40 C.F.R. § 1502.20; EA at 1. The EA tiers to toe Caliente RMP EIS, 
whi.ch was finalized in 1997. The Caliente RMP EIS is outdated and did not evaluate the effec~ 
of greenhouse gas emissions and climate change to affected resources, or new information and 
changed circumstances for tbe kit fox and other species. BLM cannot lawfully rely 011 the RMP's 
EIS to support its determination of.110 significance - indeed, BLM's NEPA Handbook states that 
"actions whose impacts are expected to be significant and which are not fully covered in au 
existing EIS must bc atlalyzed in anew or supplemental EIS." BLM, NEPA Handbook at pp. 1­
2. 

Couns have consistently held that when confronted with new and significallt informati.on 
"not previ.ously evaluated and cOD.siOOred," agencies must prepare a supplemental. NEPA 
document. Westlands Water Di.~t. v. U.S. Dep " ofthe Interior, 376 F.3d 853, 873 (9th Cir. 
200S)' 40 C.F.R. § l502.9(c)(l)(ji); Friends ofthe CleaYWQ/er v. Dombeck, 222 F.3d 552,557 
(9th Cir. 2000) (agency "cannot simply rest on the original document" and it must "continue to 
take a hard look at the environmental effects of [its] planned action, even after a proposal has 
received initial. approval"). 

In this case, at thc vel)' minimum, BLM should have reviewed whether new information 
prechlded the agency's reliance on the Caliente RMP EIS, and whetb.er supplemental 
environmental documentation is necessary. Supplemental NEPA analyses are necessary because 
these RMP-level NEPA analyses do not address global warming, g.reenhollse gas emi.ssions from 
oil and gas operations, and new information and changed c.ircumstances rcgardi.n.g threatened and 
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endangered species, and do not quantify or consider measures to improve the efficiency of and 
thereby reduce tbe waste from oil and gas production. Accordingly, BLM must suppleme.tlt the 
Cal iente RMP EIS befo.re tiering to and inco.rporating it by reference for purposes of approving 
the December 8, 20 I 0 lease sale. 

n. BLM Violated FLPMA and tbe MLA 

In addition to complying with NEPA, B.LM's lease sale must comply with the Federal 
Land Policy and Managem.ent Act ("FLPMA"), 43 U.S.C. §§ 1701 et $eq., and thc Mineral 
Lea.sing Act ("MLA"), 30 U.S.C. §§ 181 at seq. Under both of these statutes, BLM is 
empowered and obligated to ensure that oil and gas lease decisions conserve natural resources 
and do not degrade public lands. 

Specifically, pursuant to FLPMA, BLM must "take any action necessary to prevent 
unnecessary or undue degradation of the [publicJla.nds." 43 U.S.C. § 1732(b). WrittCII. i.n the 
disjunctive, 8LM must prevent degradation that is "unnecessary" and degradation. that is 
"undue." ld. This protective mandate applies to BLM's planning and 1111l1111gement decisions. 
Utah Shared Acce55 Alliance \I. Carpenter, 463 1'.3d.1l25, 1136 (lOth Cir. 2006). Where GHG 
emissions arc avoidable, they co.nstitute ''unnecessary'' and "undue" degrad.ation. !d. 

Under the MLA, BLM must prevent waste in oil and. gas operations. Spec.ifically, the 
MLA requires that "[aJllleases oflands co.ntaining oil or gas ... shall be subject 10 the condition 
that the lessee will, in conducting his explorations and mining operations, use all reasonable 
precautions 10 prevent waste of oil or gru; developed in. the land." 30 U.S.C. § 225; see also 30 
U.S.C. § 187 ("Each lease shall contain ... a provision ... for the prevention ofundue waste"). 

Further, under BLM regulations, BLM must "require that all operations be conducted in. 
a manner which protects other natural resources and the environmental quality. .. a.nd res\dts in 
the maximum ultimate recovery of oil and gas with lIIini.tn.um waste." 43 C.F.R. § 3161.2. Waste 
.is defined liS any act or failure to IIct resulting in: "(I) A reduction in the quantity or quality of oil 
and gas ultimately producible from a reservoir ...; or (2) avoidable sLUface loss of oi\ or gas." ld. 
§ 3160.0-5. Avoidable losses ofoU o.r ga.s include venting or flaring without authorization, 
operator negligence, failure of the operator to take "all reasonable measures to prevent and/or 
control the loss," and an operator's failure to comply witb lease tenns and regulations, order, 
notices, and tbe like. ld. 

Applying these statutes, there is a clear link between GHG emissions, degradation, and 
waste. BLM can help prevent '\mdue" and ''unnecessary'' degradatioll caused by climate change 
by avoicling oil. and gas development in areas vulnerable to climate change and by mitigating 
GHG emissions for projects. 43 U.S.C. § 1732(b). Further, by adopting measures that avoid 
leakage and the need for flaring, BLM can meet its MLA obligation. to require that operatio.ns 
"protcct[ ) natural resources and the Il11vironmental qUality. .. and result[ ] in the maxi.mum 
ultimate recovery of oil and gas with minimum waste." 43 C.F.R. § 3161.2. Accordingly, there 
are a nl.1Jnber ofmitigation measures BLM must reqUire, including those included in EPA's Gas 

Protest ofDec. 8, 2010 Lease Sale 27 

http:operatio.ns
http:lIIini.tn.um


7603662669 CUMMINGS PAGE 29 

STAR program, that will minimize leaka~e and prevent unnecessary emissions of GHGs, as 
provided in the altelTlative section above. 6 

Lastly, NEPA requires BLM to analyze whether its proposed action will comply with all . 
federal laws and regulations. See 40 C.J'.R. §ISOS.27(IO) (requiring ageucy to evaluate 
"[ w]hether the action threatens a violation ofFederal, State, or loeallaw or requirements 
imposed for the protocti.on of the environment"). The BLM must fully assess whether its 
proposed lease sale, which currently contains no GHG mitigation measures, much less the 
specific mitiga.tion measures recommended by EPA and others, complies with FLPMA's 
prohibition on undue and unnecessary degradation, as well as the MLA's prohibition on waste. 
43 U.S.C. §§ 1732; 3161.2. .. 

Condusion 

The December 8, 2010 Oil and Gas Competitive Leasing proposal presents significant 
environmental consequences for wildlife, particula.rty to listed and sensitive species. However, 
the Fill.al EA fails to adequately analyze these consequences, and fails to present any scientific 
data to support its claim. that the leasing wil.1 not have a signi:ficant impact on the area's 
env.ironmental resources. San Joaqu,in kit fox and the many other listed and special statu,s species 
will suffer irreparable damage if their habitat is allowed to be destt"oyed and fragmented by 
additional oil and gas extraction activiti.es. BLM also failed to adequately acldress impacts 
regarding greenhouse gas emissions related to this project. Accordingly, the Center formally 
protests the lease sales and urges BLM to withdraw all of these sales until it has prepared 
adequate environmental review and complied with FLPMA and the MfA 

Sincerely, 

Sarah. Uhlemann 
Staff Attorney 
Center for Biological Diversity 
1'.0. Box 31.001 
Seattle, WA 98103 
(206) 327-2344 
suhlemann@bio]ogicaldiversity.org 

" See EPA's Gas STAR, de$oribed on page 21 of this comment. More information is available at: 
http://www.cpa.gov/gasstarltoo!slrecommended.htID1. 
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