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Pyramid Construction, and United States Gypsum Company ("Mining Operators”), we want 10
notify vou of an important recent U.S, District Court decision that has changed the houndaries of
land included withinreritical habitat for the Peninsular Bighom sheep. Effective immediately,
this decision removes from critical habitat those lands in Imperial County within vﬁgm}z thess

Mining Operators currently operate.
Enclosed herewith are the faii{;m%

1 Amended Order Granting Motion ﬁ}r Approval of Consent Decree and Dismissal
with Prejudice inAgua Caliente Bands of Cahuilla Indians, et al. v. Norton et al.,
“Case NO.EDCV 05-187-AP (Opx), entered by 1.5, District Judge Virginia A
Phillips, U5, District Court, Eastern District of California, on August 3, 2006,
{The Order is attached hereto as Exhibit A.)

2. Consent Decree, entered by the ULS. District Court, on August 2 2 J}iﬁi (17 fm
Consent Decree iy ptinched hiereio as E‘xfz :im“ ,iﬁ } '
3. Dietailed maps showing the precise location of the mining lands now ﬁt}*ﬁiﬁ{iﬁzﬁ from

critical habitat. These were not entered by the Court, but were prﬁpam{i hy the
Mining Operators and track the property ﬁ&%mpmms in Exhibitz 1, 2, and 3 ofthe
Consent Decres, (The Maps are atfm:fwd };emm m* §xfztzfaf .
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"}fgj? this Order, Tudge Phillips affirmed a consent decrse entered into by pi:ﬁi;}%ﬁﬁ’; plaini{t-
intervenors {mg%uémgﬁ y the Mining Operators), and the federal defendants, which provides for the
following:

» The Service shall remand the February 1, 2001 final rule designating critical habitat
for the Pemnsular lﬁ%ighi&m sheep (66 Fed. Reg. 8650) based on errors in the Service's
assessment of ceonomic impacts associsted with the final rule, Specifically, the
eonsent decree and order require the 1.8, Fish and Wildlife Service ( ("Service"} io
reconsider eritical babitat for the species, and prepare a new rule within two ym%

» Inreconsidering the final rule, the Service shell address, fmter alia, the economic
impacts of designating critieal habitat pursuant to Section 4 of'the En@mgmd
%@am% Act, 16 U.5.C 1533(b)(2). : :

# E}uﬁﬁg the remand period when the Service Is promulgating s new oriticsl habitat
rule, the pld rule will largely remain in ploce and be effective, except for specific
i Aands omitied from the rale, Including specific lands where the Mining Operators

‘have existing or planned: mining operations, as well as certain lands adjacent 1o these
greas, which shall be immediately removed from critical habitat, Thus, s of the date

~of the Order, these lands are no lopger within designated critical habitat boundaries,
and thus are no longer subject to any legal requirements z’ﬁhzzmg o designated critical
habitat, Property deseriptions of these lands are mmamfzd m iéfm ﬁanﬁmt ﬁa&:z’m

S {S@E E%iiﬁii i% {Zﬂmsﬁat Eﬁﬁgm@ at EZ?{E; "33} '

?im“‘ﬁ ﬁaﬁ me: ai zim aim% mzm%m“ if }a'éi?iﬁ ‘i‘*}ﬁwﬁ any qamsnﬁﬁﬁ OF comments fﬁtgﬁffim&
these court'documents, : _

5 efiy 3’%4}‘ gﬁi& Eﬂﬁzﬁé & Murmaro LLP
| ?

Hhsh
Enclosures

eo:  Mike Pool, BLM State Dirsctor
Steve Kupferman, BLM-State Office
Rob Waiwood, BLM-Desert District
Larry LaPre, BLM-Desert District
Linda Self, BLM-E!l Centro
Draniel Steward, %Lm El Centro o
Kendra Nitta, 1.8, Department of the Interior
Jurg Hevberger, County of Imperial
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—NTTED STATES DISTRICT COURT
O CENTRAL DISTRICT OF CALIFPORNIA

- Case No. EDCV 05-187-
__?E?i@?%?

_{ﬁﬁﬁ&ﬁﬁ ﬁmiaﬁ on ﬁay B,
2008}

CAMEEDED ORDER GRANTING. -
%ﬁ’l‘zfﬁﬁ FOR APPROVAL OF

 CONSENT DECHEE -AHD DIBHIBESAL
WTK ?Rﬁmzﬂﬁ

D OF

?lﬁxﬁﬁgff,

V. '

INTERIOR; BTEVEN A.

INTERIOR; U./8. PIBH AND-
%%XI:I}L&?E gﬁi&’iﬁ{fﬂ

DOCRELED ON CH
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' The Motion for Approval of Consent Decree and
Dismigsal with Prejudice came before the Court for
hearing on.July 17, 2006. After reviewing and

fgmngi&ﬁﬁinguail,yagﬁxg ﬁil@ﬁuin,smygmrt-@f, and in

cpposition to, the Motion, as well as the arguments =
advanced by counsel aﬁ'tﬁa*h&axim@}*tﬁﬁ-ﬁmurt'giamtﬁuﬁhﬁ

ﬁﬁti@ﬁ&
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I. BACKGROUND
"Plaintiff Agua Caliente Band of Cahuilla Indians

3 {"agua Caliente Band®) filed this ﬁﬁ@@l&lﬂﬁ QR.M&K&& 7,
3 2@&5 Plaintiff Agua Caliente %&ﬁﬁ,ﬁﬁﬁiiﬁmgéﬁ ahe

issued in a final rule by the Semx&tary of the Interior
onn February 1, 2001, alleging that ft w&g yzﬁmﬁigat@ﬁ in |
violation of the Endangered $ﬁﬁﬁlﬁ$ Aot f“%gﬁﬁ} 'iéﬁ,

3

2

3

4

'gﬁyr@ﬁxmal habitat desigpation for the ﬁlgﬁﬁxn @h&@gf
&

7

8

9

tU.8.C. BB 1351, et seg.; the Administrative ?ygmﬁﬁﬁx& Aot

("APA"}, 5 U.8.C. 5§ 551, et seq.; federal trust
obligations under 25 U.S.C. § 1629; Executive Order
13175; Secretarial Order 3206; and other Federal laws and

lrﬁgﬁlaﬁimﬁs;':ggééifiﬁalzy; ?i&iﬁﬁiffzggua Caliente Band |
‘avers. that E&fﬁﬂﬁ&mﬁﬁ B, @ymﬁyﬁgariﬁtt H. Qala Hall, o
_ﬁnltﬁéeatﬁﬁﬁﬁ ﬁagartm&&ﬁ of the Xnﬁ%xiﬁr am@ Bﬁ@kaﬁ
-8tdtes Fish and ﬁ@i@ixfa Service ("Service")

{eollectively, "Federal Eaﬁa&a&mﬁ&“} useﬁ a. m@tﬁ@ﬁ@lﬁgy

in ﬁﬁs&gﬁﬁﬁiﬁg a critical habgzat mﬁsggﬁaﬂimﬁ,ﬁhat fali&ﬁ

;tﬁf (1) 3ﬁ&ﬁt&fy the phygmcal or hiﬁlﬁg&gg? features

essential to the conservation of the species; (2) _
lﬁ&ﬁtlf?’ﬁhﬁ @@ﬁﬁiflﬁ areasg whﬁre the ssgential ph}%&ﬁal
or ﬂlﬁl@%&&&l features ave found; (3) identify the
specific areas that may require speclal management
congiderations or protections: (4) identify the
geographic areas occupied by the species; (5) consider

the best scientific and commercial data available; (8)

-conduct. a mandatory exclusion analysis; (7) provide
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public notice; (8) adeguately respond to public comments;

| {97 condiuct a sufficient economic analysis; and. élﬁi

ﬁ&&cx&bﬁ specifically the: dahual areas of axmtmﬁal

habitat in wviolation of 16 ﬂ .0, § 1532088 {A). {J@&nt

I'Motion for Approval of Consent Decree and Dismissal with

1 prejudice ("Mot.®) at 1-2.1

Cn June 7, 2005, the Court permitted the Building

Tndustry Legal Defense Foundation, California %migﬁiﬂg

1 Industry Association, California State Grange, anﬁ.ﬁ&ﬁﬁrﬁ

Riders (collectively,  "BILDF Plaintiffs®] to iﬁtﬁx@&m& a8

i Plaintiffe. [0une 7, 2005, Order: Granting %@yl&gam%ﬁ‘
;jﬁﬁﬁiﬁﬁ%qtﬂ Intervene at 11.]. On the same date, tﬁa ﬁmmrt
§§ax$iﬁt@ﬁ,ﬁxamimﬁ_ﬁﬁﬁgtzmmzxmﬁ:ﬁmmyaﬁf, Pyramid
fﬁmggt@uétimm§ United States Gypsum Company, and Val-Rock,

‘Inc. {collectively, "GCC Plaintiffs®) to intervene as

?iﬁimﬁ&ﬁfﬁ ag well., -[14.}-

The Court permitted 8ierra Club and Center for

Biological Diversity {ccllectively, YCBD Defendants®) to
=iﬁtaxv@ﬁ@_as_ngfanﬁamng on June 7, 2005; however, tﬁﬁ

Court restricted their involvement to the remedial phase

of this action.  [Id4.]

On May 8, 2006, Plaintiff Agua Caliente Band, -Lhe
BILDF Plaintiffs, the GCC Plaintiffs, and the Federal

Defendants filed a Joint Motion for Approval of Consent




1) Decree and Dismissal with Prejudice. The Proposed

2] Conpent Decree ("Decree®) states; inter-alia, that the
3| critical habitabt designation rule will be xﬁmﬁﬁﬁ@ﬁ;tﬁ the
41 Service to be considered in light of the Plaintiffs’
5jallegations. . [Decree at 2.]  The Decree &1%&4§§&tﬁs that
5] equity demands the retention of the critical habitat
¥
8
&

designation pending promulgation of a new rule except in

B lthe following areas:

Ao v (1) all lands within the exterior boundaries of
11] - the Agua Caliente Indian Reservation, including
12 ~ {a) lands title to which is held by the United
134 . oo Btates in trust for the Agua Caliente Eaﬁﬁémf
144 . cahuilla Indians, (b) lands title to which is

 uv&§_ , - held in trugt by the United gtatasvﬁﬁx.afmém%&r

. ;5.;¢;.-, ~of the Agua Caliente Band of Cahuilla Indiang or
i? f any other Indian, ‘and (c) lands ﬁitkﬁ-ﬁ@*%ﬁiﬁﬁ
18] was formerly held in trust by the United States
190 o cfor a member of the Agua Caliente Band of
200 o Cehuilla Indians (collectively, ﬁTribal-%aﬁﬁ&“}
2l v o o wp (2) certain lands adjacent to and within

22 mining operations withim'th%-ﬂﬁymte'aﬁﬁ4Qﬁaﬁm@a
23y Mountains and within the Pish Canvon area
24 (collectively, "Mining Lands") . . .; and 53}
250 /17
268777
i s S
.28.

4
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certain private lands used by the Desert Riders

{collectively, "Desert Riders-Lands”) . . .

(Decres at 4.1

o

On May 26, 2006, the CBD Defendants filed an
Opposition to Joint Motiom for Bpproval of Consent Decree
and Dismissal with Prejudice {("Opp'n®). On June %,f&%ﬁﬁ,
ﬁ?l@iﬁtiff hgua Caliente Band £iled a Reply In Bupport of
Joint Motion {(®Agua Caliente Band's Reply"); the BILDF
plaintiffs filed a Reply in Support of Joint Motion
{"BILDF's Reply"); the GCC plaintiffs filed a Reply in
{8upport of Joint Motion [PGCC's Reply®l; a&ﬁ_tﬁ&-%&é&r&i
Defendants filed a Reply in Support of Joint Metion.
("Federal Defendants' Reply"). On account of mew
ﬁvid@ﬁéﬁ in the Reply papers, the CBD Defendants ?ii&ﬁ &
Bur-Reply (*CBD Defendants' Sur-Reply") on July 10, 2006.

IT. LEGAL STANDARD |
?ﬁ%-@&r@@%&-b@hﬁ%ﬁ a consent decree is as follows:
~{onsent decrees are entered into by parties to a

case after careful negotiation has produced
agreement on their precise terms. The parties
waive thelr right to litigate the lssues
dnvolved i& the case and thus save themselves

the time, expense, and inevitable risk of
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litigation. WNaturally, the agreement reached
cpormally embodies a compromise; in ewxchange for
the saving of cost and elimination of risk, the
parties each gilve up something they might have
won had they proceeded with the litigation,
 Thus the decree itself capnot be said to hﬁv& a
purpose; rather the parties have purposes,
‘generally opposed to each other, and the .
resultant decree embodies as much of those
opposing purposes as the respective parties have

the bargaining power and skill to achieve,

| United States v. Armour & Co., 402 U.S. 673, 681-682
| (1571).

A proper consent decree must."spring from, and serve

i to resolve, a dispute within the court's subject-matter

51 Jurisdiction; must come within the general scope of the

case madﬁ'by the pleadings; and must further the
:objectives of the law upon which the complaint was
based." Frew ex rel Frew v, Hawkins, 540 U.5. 431, 437

(2004) {citing Pirefighters v. Cleveland, 478 U.8. 331,

1519 (1986) ).
.'E*%_%g -

- Courts should approve proposed consent decrees whern
they determine that it is *fair, reasonable and equitable
and does not viclate the law or public pelicy.® Sierra
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Club, Inc. v, Elec. Controls Design, Inc., 908 F,2d 1380,

1355 (9th Cir. 19%0) s United States v, Btate of Or., 913
F.2d 576, 580 {(8th Cir. 1930} {(*Before approving a

P'ponsent decree, a district court must be gatigfied that

it dig- abt least fundamentally fair, adeguate and

‘reasconable. ., . In addition, because it is a form of

judgment, ‘& ‘consent decree must conform to applicable

laws. ™). v[TThe court's intrusion upﬁﬁ.what:iﬁvﬁﬁﬁérwiﬁa
a private consensual agreement negotiated between the
parties to a lawsuit must be limited to the extent
necessary to reach a reasoned dudgment that the aggéamﬁmt
iz mot the product of fraud or overreaching by, or -

agliﬁﬁgmﬁ between, the m@gmt&&tzﬁg parties, and that the

! gettlement, taken as a whole, is fair, reasonable aﬁﬁ
flaﬁ&quatﬁ to aii a@ma&rnﬁﬁ " @fflﬁﬁxg fmr*ﬁuﬁtsgﬁ Vs
fEﬁxw&i ﬁayw C&mm*ﬁ @ﬁ ﬁlﬁ@'ﬁ@ﬁ ﬁ@umtv ﬁf ﬁaﬁ Fg@%g&ﬁgg,
688 F.2d 615,625 Eﬁmh cir. ww}; ﬁamzzm v ﬁhwgiw
E%m; 150 ¥ 3d 1%33;,3, 1027 ‘(9th Cir. 19%} i“gettim&mt

is th& ﬁfisyx;mg @f ﬁﬁmgxmm;sﬁ,_thg qu&gtxmn we aﬁﬁx&gﬁ
;:'zg ﬁmt wh&ﬁher th& final pxaﬁmmt could be @f@ttl&r
“fﬁm&rtgr gx &ﬂaxa&&r; buﬁ %hﬁﬁﬁﬁr 1t l& ﬁaxr, aﬁﬁgﬁ&aﬁ and

_fr&& ﬁrmm Qﬁliﬁgi@ﬁ ”}

© A court is to be mxﬂﬂfal thaL a‘mﬁt&@m tﬁ approve a

”Q@nﬁaﬁt ﬁ&ax&e mg not a ﬁ;ﬁgﬁgxtmva mﬁﬁmﬁn ﬁn,tﬂ% m&fltﬁ;
"a m&mrﬁ ﬁhﬁulﬁ nﬁﬁ “fﬁ&gh.aﬁy ulﬁlﬁa&% ﬂﬁmﬁiﬁ%iﬁﬁﬁ QQVﬁh&

_ﬁﬁﬂtﬁ&ﬁ@ﬁ xssu@g mf faﬁt ané l&w whzgh,uﬁﬁ@rzz@ thﬁ




merits of the dispute, for it is the very uncertainty of

{outcome in litigation and avoidance of wasteful and

| expensive litigation that induce consensual settlements.®

EHR F.2d at 625. Also, while &

I court must conduct a heightened scrutiny of a consent

| decree affecting public interest, "the court nesd not

frequire that the decree be ‘in the p

| federal procedura

ablic's best

interestt if it is otherwise reasonable.¥ QOregon, 913
F.2d at 581 {citing SEC v. Rendolph, 736 F.2d 525, 528
(8th Cir. 1984)).°

117 -

44

117

£ .

v ... . The CBD Defendants contend that "the focus of the
court's attention in assessing the agreement sbould be
‘the purposes which the gptatute is intended to serve,
rather than the interests of each party to the

Isettlement.®  [Oppin at 6-7 {citing Citizens for a Bettrer

‘Bov't v, Gorsuch, 718 P.2d& 1117, 1125 (D.C. Cir. 1983).]
‘Their reliance on this authority is unfounded, however.
In Gorsuch, the complaint alleged that the Envirommental
‘Protection Agency {("EPA"] 4id not properly implement
certalin provisions of the Clean Water Act ("CWav).  [Id.
at 1120.] A consent decree was executed and approved. by
the distyict court and the issue on appeal was whether
the consent decree could-impose requirements on the EPA
that were not specifically enumerated in the CWA. [Id,
at 1122.] The court held that the provisions: were proper
as long as the court determined that the.provisions were
consistent with the purposes of the CWA., [Id. at 1125.]

. .Here, thﬁ.ﬁaggiainxgallagaﬁ_vimlagimmg of several
deral z requirements before enacting the.
eritical habitat designation rule. The consent decree
simply requires the Service to reconsider the criticel
babitat designation in light of the existing procedural

§ requirements; it does not impose any "non-statutory®

duties-on the Service as did the consent decree.in
Gorsuch. Thus, the standard announced in Gorsuch does
not apply here,
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‘but not the complete relief reguested in the Complaints.

IIY. DIBCUBRIOH
A. EReasgonablepess of the Decree
1. ©General Reasonasbleness

The Moving Parties contend that the Decree is

reasonable because Plaintiffe receive some velief, i.e.,

‘a partial vacatur of the critical habitat designatiom,

&3

‘[Mot. at 5-6.] The Moving Parties assert that while the

Service will reconsider the critical habitat designation

I rule and issue a revised rule complying with the

{ procedures set forth in the ESA, the Decree does not
V'restrict the Service’s discretion in issuing a new. rule
| and does not ﬁmﬁt@mglatﬁ7&@y’§%§£i£u1a$“Sngﬁaﬁmiﬁﬁl

2 result.  [Id. at 6.1 |

i The Moving Parties albo argue that the CBD Defendants
‘will not ‘be prejudiced beécause (1) they were only

‘permitted to intervene as to the remedies phase, (2)

their interest in the critical habitat desigmation will

lnot 'be harmed by the Decree because only about five
-g&rmgﬁt-mf“thﬁ’ﬁ@sigﬁaﬁaﬁ*arga‘ig being vacated and these
| vacated areas have other independent protections for the

I bighorn sheep, and (3) any harm suffered by the CBD

Defendants does not rise to the level of prejudice and is

| outweighed by the benefit of avoiding protracted

! "Plaintiff will not receive declaratory relief or a
full wvacatur of the critical habitat desigpation rule. .

8
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litigation and the possibility of complete vacatur of the
critical habitat designation. [Id. at 7.] | "

The CBD Defendants respond that the critical habitat

ﬁ@gignaa;mﬁ,xmia provides significant protections for the

‘Dbighorn sheep and that th& Court ghould be ﬁ@ﬁﬁexnﬁd with
. §r€¥@ﬁ§§m§ ‘undesirable consequences which we Qanmﬁt now
:§:§éz$tf when invalidating regulations during rﬁmaﬁﬁw”

| lOpp'n at 14 (citing Westeyn Oil & Gag v. EPA, 633 F.2d

803, 813 (sth Cir. 1980)).] The CBD Defendants argue

that the burden of any alleged procedural defects in the

A2 critical habitat designation rule should fall Qn,%hé_.
13
EE3 §
-as|

1|
18]

Service, not the bighorn sheep. (Id. at 15.1.

Plaintiff Agua Qal&&ﬂtﬁ ﬁamﬁgmmmﬁtﬁvs that Lhﬁ ﬁﬁﬁfﬁ%
fﬁXtﬁQX§ tbﬁ Eﬁ&?g purpose of ﬁ@ﬂsarviﬁg the ﬁamﬁygﬁﬁms
@ﬁ Qﬁﬁaﬁgﬁfﬁﬁ species. {agma.galaénta Band's ﬁ&piy at
3 I It argues, that thig Decree is reasonable in izght of
the. @&gﬁibikity'mf the entire critical hablitat
designation rule being vacated. [Id.] Plaintiff Egmﬁ
Caliente Band asserts that (1) the Federal ﬁ@f&ﬁﬁ&ﬁtﬁ are

not m@ntxaé&ﬁﬁlmg th@mx prior statements; (2} there. is no

| evidence of collusion or overreaching; and (3) deference

?%@?ﬁﬁﬂﬁlﬁ~b@ giuﬁm to the Service's decision that the

35%

26
29

_ﬁ,

parﬁial vaaa&ur of the arzﬁ@&&l habitat ﬁaglgnatgﬁﬁ tmlﬁ

is &§§$ﬁ§X&aLﬁ h@r@ [1d. at 3-5.]
/77

1o
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Plagintiff Agua Caliente Band further contends that
{1} the CBD Defendants have no definitive svidence that

the partial vacatur of the critical habitat éﬁgigﬁaﬁi&n

‘rule will damage the recovery of the bighorn sheep, (2)

the CBD Defendants simply argue that the partial vacatur

may harm the bighoxn gheep, and (3) there are other

protections for the bighorn sheep that will remain in

effect ﬁﬁ&pitﬁ thﬁ partial wvacatur. [Id. at 6-8.1]

The GOC Plaintiffs also assert that the CBD

B@ﬁanﬁ&ntﬁi_@mﬁitimm of opposing any settlement with a

2 | partial vacatur would make any potential settlement of

this action untenable and obviate the purposes of having

& consent ﬂ%@x@&m [GCC's Reply at 4.]

~'There-is no allegation, or evidence, that this Decree

Hwas a product. of frauvd or collusion among. the Moving
Parties. Hence, the Decree should be approved if it is

Vfair, reasonable, and eguitable.

Moreover, while a court sghould examine the specific

terms of a consent decree to ensure they are reasonable,

{a federal agency's decision to enter into a consent
| decree should be afforded deference. Randolph, 736 F.2d

at 529 (" [Clourts should pay deference to the judgment of
the government agency which has negotiated and submitted
the proposed judgment.), Upnited States v. Montrose Chenm,

il
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Corp, of Cal,, 50 F.3d4 741, 746 (%th Cir. 18857 {*. . .

duties adequately.  gee Inid

district court reviewing a proposed consent decree must
refrain from second-guessing the Execubtive Branch.”})
"guch deference is appropriate givem [tlhat so many
gffected parties, themselves knowledgeable and |
represented by experienced lawyers, have hammered out an
agreement at axm's length and advocate its esbodiment in
. se, B0 FL3d4 at 746 {quotation

a judicial decres.” M
marks and citations omitted). Moreover, there is a
presumption that government agencies are performing their
- United States v. Gregory, 534
U.8. 1, 10 {2@%1} {citing Upited States v, Chem. Found. .

fIng,, 272 U.8. 1, 14-15 (1926)}..

While the Court will address the specific provisions

L ofthe Decree below, the Decree generally appears to be a
l fair, reasomable, and eguitable rescolution of the case.

| Plaintiff Agua Caliente Band's Complaint alleged various

improprieties in the enactment of the critical habitat
designation final rule, and, as a remedy, sought the
complete vacatur of the rule. After considering the
allegations, and the possible defenses to those
allegations, the Federal Defendants informed the Court

J before the filing of this Motion that they did not intend
on contesting liability.

| BN |

v/l




If & conssnt decree had not been entered into, and

the Pederal ﬁ@fﬁﬁﬁ&ﬁtﬁ-ﬂ@ﬁﬁ&ﬁéé;liaﬁiiiﬁyg't%ﬁ-ﬁnl?'

‘remaining issue before the Court would be the appropriate

remedy. The presumptive remedy would be to remand the

critical habitat designation rule to the Sexrvice for

reconsideration in light of the applicable laws and to

wacate the final rule pending this xéaﬂmﬁid&xatimﬁg 5
UL8.C. § 706{2) (A} (stating that 2 court should "hold
unlawful and set aside agency action, findings, and
‘conclusions found to be . . . &rbitxaxyy-ﬁapriai@uég an

‘abuse of discretion, or otherwise not in accordance with

daw ., . ."); Chryeler Corpl v, Brown, 441 °T.8. 281, 313
{1979} ("Certainly regulations subject to the APA cannot

be afforded the 'force and effect of law' if not
promulgated pursuant to the statutory procedural minimum

{ found in that Aet."}., The Court, however, gan order that
{'the" improper remedy remain in force if equity demands.
1 Idaho Farm Bureay Fed'n v, Babbitt, 58 F.3d 1382, 1405

{sth Cir. 1985) (" [Wlhen equity demands, the regulation
gan be left in place while the agency follows the |

necessary procedures. V).

without a consent decree, the parties would be faced

with an all-or-nothing result and would have to éxgﬁﬁd

significant resources, including the hiring of experts,

to litigate this issue fully before the Court. %ﬁx@b@@r*

the Federal Defendants would have faced the heavy burden

13
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of persuading the Court that the presumptive remedy
should not be applied-because the equities support the
ith. Faced with th@ﬁﬁ_ﬁhaliéngﬁs

L exception made in Babb
| and the possible adverse results, a consent decree with a
partial vacatur of the critical habitat designation rule

‘is generally fair, reasonable, and equitable.

s

The CBD Defendants’ arguments in opposition are

TR S, D NS & T SOV SO

wnfounded, as they are not directed to the gﬁﬁsxiag

108 before the Court here, i.e., whether the consent decree

- 4iiis failr, reasonable, and egquitable. In other %QZ@E; that

1z} the Federal Defendants may @agaﬂylaﬁﬁibl& arguments for

13 why the critical habitat desigpnation should be upheld

14 éﬁﬁimg remand is immaterial because the purpose ina_

A5 consent. decree or settlement is the eliminastion of the

-u,-zﬁgrisk_in testing the validity of these arguments in court.
174 The CBD Defendants overlook the cxiﬁiﬁal-praﬁgm@ti&ﬁ,nhat_

i8] the enﬁix@-griti&al habitat designation rule could be

18l wvacated in the absence of this consent decree. :

20 D o

21 Accordingly, the Decree is geperally reasonable,

22} fair, and equitable. The Court will now analyze whﬁthé%

23] the specific terms of the Decree are fair reasonable, and

24 equitable.

251 ///

260 ///

27\ /1

28 |
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- 1. Bpecific Terms of the Consent Decree

iﬁr- comeay chApplicable Low on Bemand

_The CBD Defendants assert. that the Decree "improperly
directs the Service to revise the critical habitat

designation in light of case lﬁw;ﬁh&t;i%_iﬁﬁ%ﬂ&iﬁ&@ﬁ@-

vj%with'ﬂmﬂﬁﬁﬁt~§i&ﬁhaﬁiﬁ&&i@;@x&m@ﬁﬁﬁﬁ“ by directing the

‘Service to consider the decisions in Hew Mexico Cattle
Growers v. United States, 248 ¥.3d 1277 (10th Cir. 2001)

:{aﬁﬁ‘%ﬁm@'ﬁmggﬁérg*ﬁggmﬁiatiﬁﬁ-v; United: States, 268 F,

‘@upp. 24 1187 (E.D. Cal, 2003) when revising the critical
5ﬁabi§aﬁ-ﬁ@ﬁi@ﬁ@ﬁi&ﬁ.rﬁlﬁwr:{ﬂg@*ﬁﬂat 7-8.1: The Qﬁﬁ;
pefendants arque that these decisions were called into
guestion by th@'Eimﬁ@EQiXﬁﬁiﬁ_@ﬁﬁiﬁiﬁﬁaiﬁ_ﬁiﬁgﬁgﬁ;?ﬁg;hﬁ“
Task Force v. United States, 378 F.3d 1089 (8th Cir.
2004}.7 {Id. at 7-13:]  The CBD Defendants alsc argue

‘that plain.language of the ESA and G

;&%@?ﬁfﬁ¢ﬁﬁﬁiﬁ$§uﬁf.a baseline approach to economic

analysis. [Id. at 8-11.]

184

204

21
22
23
24

56} decisions in New Me:

s
2%

: Plaintiff Agua Caliente Band contends that the

decision in Gifford Pinchol does not overrule the

decisions in New Mexwico and Hon

rg hecause neithery

decision relied solely on the regulatory definition @f

e Egﬂﬁlﬁxgally; the CBD Defendante argue that the
: o and Home Builders velied om a
regqulatory definiticn of "destruction or adverse
modification, * found.in 50.C.FP.R. § 402.02, which was
| found to be invalid in the Ninth Circuit's ﬁﬁﬂ&ﬁ&ﬁﬁ 1n
Gifford Pinchot. [Opp! a,at 7-8.1 :
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"destruction or adverse modification.® [Agua Caliente
Band's Reply at 10-11.] Plaintiff Agua Caliente Band
ﬁﬁﬁﬁéxtﬁ~§hﬁt the Decree requires the Service {1} to
consider the text of section 4{b){2) of thﬁyﬁﬁ&.wbﬁﬁ
congidering theimpact of a'ﬁxitical habitat ﬁﬁﬁigﬁé&i@ﬁ;
{2} to-analyze the economic imgaﬁﬁ consistent with New

%ﬁﬁigg.&ﬁﬁuﬁth&r“apgaiaabiﬁ'lawfaamﬁ.{zé to resvaluate

the critical habitatb desigmation in light of Home @
§§;;§§ggk“'{£ﬁ% at 12.1 Plaintiff Agua Calileute Band
ialgmfﬁﬁﬁﬁxtﬁ that while the Decree provides guidance to
the service on what law to apply, it is up tm-ﬁﬁa;ggrviaa_
to promulgate a rile consistent with: the law. .{§§$;

| Federal Defendants' Reply.at 4.}

“The Replles by the other Moving Parties contend that

(1} any-discussion of the validity of New Mexico and Home

| Builders is an improper discussion on the merits, and {2)

| BD Defendants arve arguing the merits of the case, which

‘they are not permitted to do under the June 7 Order

| 1imiting their participation to mﬁly-tﬁ& zﬁm&ﬁy°phaéﬁ,
[BILDF's Reply at 1-2, Federal Defendants' Reply at 2-5,
‘GO0 s ‘Reply at 5-7.] |

While the CBD Defendants guestion the Federal
Dafemﬁantﬁ ﬁgagglgm to eater mmtm ahig ﬁeﬁxﬁﬁ by axguxﬁg
in valn thai ﬁ&ﬁﬁh‘ﬁlr&ult auﬁh@xlﬁnguggark% th& |

ﬁaxv&aa & m@t%&amlm@y thﬁﬁﬁ azgumamtﬁ 1myr@meriy &xmﬁﬁﬁ

15
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2%
25

the narrew scope of the UBD Defendants’ permitted
intervention in this action. It is also well established
that in approving a consent decree, the Court ﬁ@ﬁﬁfﬂ@t
delve into the merits of the case, but rather limits its
review to determine if the settlement is fair,
reasonable, and equitable, Officers of Justice, 638_§$E§;
at 625, Most critically, absent an allegation of |

eollusion, it is not within the province of the Court to

question the Federal Defendants' decision not to contest

liability. Randolp!
at 746,

, 736 F.2d at 528; Montrose

- ... Bb. Vacatur of the Rule as to Certain &ﬁﬁﬁﬁ
The Moving Parties assert that the critical hﬂbitﬁt
designation is not the only protection for the bighmfﬁ

33%&@ ;--there are various. mthex federal and state 3&@&

;thaa gratﬁ&t this species. ([Mot. at 10.] For instance,
:ﬁ%ﬁ;@ﬁy&%g.anﬁlﬁﬁﬁygﬁlt-thaﬁ-ﬁﬁﬁtimﬁ 7{a} (2) of the ESA

requires that Y[elach Pederal agency shall, in

consultation with and with the assistance of the

Secretary, insure that any action authorized, funded, or
carried out by such agency . . . is not likely to

ggﬁ@axﬁiya the c&&txn&&ﬁ,am;ﬁhﬁma@ ﬁf any aﬁﬁaﬁg&r&d

uﬁyﬁﬁlﬁﬁ or thx%&t@m@d.s@&siﬁg or rﬁﬁalt zn aﬁa

111

'ﬂggfjf;j:

27

:';:;%;x_ o
IS
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destruction or adverse modification of [& critical]
‘habitat " - {Id. {citing 16 U.8.C. § 1536%a)(2)).]

‘4. Tribal Lands’

The Moving Parties argue that the vacatur iz

Vappropriate on the Tribal Lands because:

"'{1) the Tribal lLands comprise a small percentage
{less than 1.6 percent} of the total acreage of
bighorn sheep critical habitat; N
{2) Plaintiff [Agua Caliente Band] adopted a
Tribal Habitat Conservation Plan [{("Tribal
HCP"}] on or sbout November 11, 2002, . . . that
‘includes a Conservation Strategy for the bighorn |
sheep;-and -

{2} ?lainﬁifﬁ [agua Caliente Band] continues to
work with the Service ﬁmw&xﬁVtﬁa“ﬁav&lﬁ§mﬁgt-mﬁ

& habitat conservation plan under EBA Section

anfay ey ..o

- - % . The other statutes mentioned by the Moving Parties
are Section 9 of the ESA, prohibiting unauthorized "takev
Of &nﬁaﬂg@r&ﬁ.iiﬁh.anéswil life gpecies; and California
Fizgh and Game Code § 4700(b) {2}, prohibiting an
endangersd gpecies from being taken or possessed. [Mot.
at 11.] The Moving Parties also contend that the bighorn
sheep will be protected by federal and state efforts to
protect certain lands that happen to occupy the bighorn
sheep, i.e., the Santa Rosa and Ban Jacinto Mountaing
Hational Mopument Act of 2000, the Wilderness Act, and
the California Desert Protection Act. [Id., at 11-12.]

18
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[Id. ar 8.1 Concerning the Tribal HCP, the Moving
_ﬁaxti&ﬁ,aga@rt_t%ﬁt_it_xﬁgﬁix@ﬁ "oconservation of at least
‘85% of bighorn sheep habitat identified by the Tribe on
the Tribal Lands and 100% of higﬁﬁxﬁ‘ﬁhﬁﬁyﬁﬁﬁﬁ.ﬁ$ﬁéﬁ and
habitat linkages identified by the Tribe on Tribal

Lands." [Id.]

et

~The CBD Defendants respond that it is premature to
vacate the critical habitat designation on Tribal pands
bacanse the Tribal HCP has not been approved by the
Service and an "incidental take” permit has not hﬁgﬁ

| granted. [Opp'm at 16.] . The CBD Defendants contend that
the Federal Defendants’' statemenis that the @xibal_ﬁ&%
iiyillx@r@yiﬁ& adequate protection during the remand period
are contrary to. statements made by the Federal ﬁgﬁﬁhﬁ&ﬁt%
3.§§Kiﬁ§Tth@ comment period of the critical habitat
zﬁﬁﬁigﬁﬁﬁiﬁﬁ;rﬁﬁﬁﬁg._£l§$‘aﬁ 17.]  The CBD Defendants
argue - that the Moving Parties state with_nﬁ:gugpﬁrﬁ;that
no harm will result to the bighorn sheep.. [8ee id. at
18.] The CBD Defendants further argue that while the

% The CBD Defendants contend that during the comment
period the Federal Defendants found that the Tribal HCP
needed "'to better aveld direct and indirect effects, and
offget adverse effectg with better ) _ L
definition/certainty.'* f{opp'n at 17 (citing Declaration
of Lisa T, Belenky ("Belenky Decl."} at Bx. 1}.]1 The CBED

ojDefendants also assert that the Tribal HCP's “proposed
26

Mountains and Canyons Conservation Area Strategy 'likely
would result in levels of habitat fragmentation that -
would compromisge the ecological suitability of remaining
areag, such as those needed to support a secure bighorn
population.'? . [Id. {gquoting Belenky Decl. at Ex. 1.]

15
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Tribal Lands represent 1.6% of the tobal critical
‘habitat, the actual critical habitat designation on the
Tribal Lands covers nearly double the acreage, in a
checkerboard pattern, and it includes several lambing

areas and migration corridors.® ([Id. at 18-15.1

PFlaintiff Agua Caliente Band counters that there is

no evidence to support the CBD Defendants' statements

! that the bighorn sheep will suffer Hayrm if the critical

habitat designation is vacated on Tribal lLands; indeed,
‘Plaintiff Agua Caliente Band cites a peer-reviewed

empirical ‘research article far-t&@ §r@§$giti@n that 66%

4 of the area in theé Santa Rosa Mountains, where the Tribal
}:ﬁan§$~ax&7%ﬁﬁatﬁﬁ and that is coversed by the critical
_Eﬁaﬁiﬁéﬁ‘ﬁﬁaigﬂatiﬁng will not be used by the bighorn

| sheep.”  [Agua Celiente Band's Reply at 7, 7 mi3.]

Plaintiff Agua Caliente Band asserts that the CBD -
Defendants do not address the other protections that

lremain in sffect during the remand period, such as the

take prohibition in the ESA, the designation of portions
of the bighorn habitat as a national monument, and that

| gzﬁgarﬁ Qijﬁhﬁ habitat is in a f&dﬁ:&i'wilﬁarnﬁgﬁ area and a
xal
24y

250

state §&rkﬂj5§§§$jaﬁ'ﬂgj- Plaintiff Agua Caliente Band |

5 The CBD Daéﬁnﬁaﬁtg are ue that the Service ﬁa&mﬁ
several defects in the Tribal HCP concerning the -
ngratg@m QGEX;&QK amﬁ 1amblng'ar&aﬁg {Qgg‘n at 39 J

: The QEB ﬁﬁf&nﬁaﬁtg Carguments aﬁat &ﬁa Qﬁﬁfﬁ
%h@miﬁ,ngt give weight to this article lack merit.

240
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also asserts that the Tribal HCOP is sufficient protection
for the bighorn sheep; that the plan has not been
approved by the Service does nobt mean that its
protections are insufficient from a biological

perspective. [Id. at B8-10.]

The. Pederal Defendants contend that vacating the

| critical habitat designation rule on the Tribal Lands is
appropriate becanse the Tribal HCP is sulificient _
protection for the bighorn sheep, the other protections
for the bighorn sheep under federal and state law, émﬁ
the Tribal Lands represent less than m,ﬁ%jﬁf;thﬁ-ariziaai

| nabitat designation. . (Federal Defendants' Reply at 8-9,

Declaration of Renne Lohoefener ("Lohoefener Decl.") at
99 s-6.] The Federal Defendants arque the Service's
‘comments concerning the Tribal HCP when it was reviewing
;ﬁﬁﬁ;ﬁlaﬁ,uﬁﬁﬁx_gﬁﬁtiﬁﬁ 10 of the ESA are immaterial to
the determination that the plan is sufficient for interim

protection. [Federal Defendants' Reply at 3.}

by,

21y

22
23
25,
26

28

- . The CBD Defendants counter that the assertiocn in
Renne Lohoefensr!s {ﬂhmhmﬁﬁ@m@r“).d&ﬁlaraﬁimm'ﬁhan ﬁhﬁ
Iribal Lends are surrounded by federally owned grﬁyarky
ig.a m&%ﬁ%ﬁ%éﬁﬁﬁt because the Tribal Lands are.
_lmKQXﬁy&rgﬁﬁ;w&ﬁh_@x&%&ﬁ& property. [CBD ﬁ&ﬁﬁmﬁantﬁ*
.ﬁﬁxmﬁﬁgiy;aa.ﬁfi@itiﬁgiﬂeslaxatimn_gf Gmrtl@uﬁxaﬁlﬁy'aﬁ
Ex. 13, Second Declaration of Lisa ﬁﬁlenkyyat_ﬁx*.gji-

21
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The CBD Defendants argue that Lohoefener's declaration
makes several conclusions based on this incorrect
statement -« 1.&., thab ﬁégtiﬁn 7 consultations will
protect the bighorn sheep -~ which the Court should not
consider. [id. at 3.] |

The CBD Defendants contend that (1) the National
Mormument Act will not protect the bighorn sheep on
private lands, {2} while the Tribal Lands are small

)| relative to the critical habitat as a whole, the Tribal

1§ Lands consist of 20 square miles, and (3) the contract

batwesen Plaintiff Agus Caliente Tribe and the City of
Palm Springs concerning project approvals on certain
Tribal Lands does not trigger section 7 of the ESA and
| viclates the Tribal HCP. [Id. at 4-9.] T

- asgoget forth above, the legal standard here ig
ﬂwﬁ%&hﬁr'ah&-ﬁQQXﬁﬁ ig fair, reasonable, and equitable;
the Court need not determine whether the Decree could.
provide more protection than it does to the bighorn
sheep.. Hanlon, 150 F.3d at 1027. The Moving Parties

:thave sgatisfied their burden that vacating the critical

habitat designation on Tribal Lands is fair, reasonable,

and a@uit&hlﬁ; While the m%ﬁw?~&xiatimg“§XQtﬁﬁtiﬁﬁg*ﬁﬁz

3hhﬁ-bigh@xﬁ.shaa@:might'nmt be: ideal, they are not so
deficient that it would make the consent’ decres anfaix,'

unreasonable, or im&gnitabie* Additionally; the Court

22
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must defer to the Federsl Defendants' decision to enter

tinto this Decree because there is no evidence that the

Federal Defendants colluded with Plaintiffs or have any

gmth&x improper motive for entering into this Decree.

| zandolph, 736 F.28 at 5329,

Moreover, the CBD Defendants focus their arguments on
how the bighorn sheep might be harmed by the Decree.

| Keeping in mind that the Court's review of a consent
decree is extremely limited, evidence that the Decres
conld offer more protection to the bighorn sheep, or that
gome harm might result from a partial vecatur, does not
transform the Decree into an unreasonable or inegquitable
one.  Indeed, the CBD Defendants argue in vain that harm
‘may or likely will result from the vacating of the
;Qxitima} habitat on Tribal Lands; however, they never
jgﬁaﬁ&-iﬁ'wmmiﬁs@@ unfair, unreasonable or inequitabls to
vacate the critical habitat designation on Tribal Lands.
The CBD Defendants have pot persuaded the Court thab any
threatened harm will be of a magnitude that would make
ith@-ﬁaﬁxﬁﬁ unfair, unreasonable, or inequitable.

b. Hining Lands
The Moving Parties contend that a partial vagatur of
the critical habitat designation on Mining Lands is
appropriate and reasonable because:

e

23
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{1} the Mining Lands comprise only two percent
of the total acreage of bighorn sheep critical
‘habitat; and _ '

{2} a large portion of the designated areas are
on actively mined lands which do not support
physical and biological features essential for

the congervation of the bighorn sheep.

[Mot. at %.] The Moving Parties further assert that a
significant portion of the designated areag are on lands

for which either:

{1} biclogical opinions are in place that

. copclude the mining operations will not. result
in jeopardy to the bighorn sheep, and iﬁ@nﬁify
reasonable and prudent measures, and terms and
conditions, designed to minimize impacts to the
species; or |
{(2) a draft BIS/EIR has been circulated that
addresses impacts to bighorn sheep habitat and
identifies appropriate mitigation measures.

[Id. {citing Declaration of Xerry Shapirc at Ex. 2).]
 The CBD Defendants counter that while the Mining.
Lands constitute only 2% of the total acreage of the .

eritical habitat, the loss of these areas would "increase

24
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‘habitat fragmentation, disrupt movement corridors, and

{-reduce the ability of bighorn [sheep] to adjust their

distributions in response to the changing @mvix&mme@ﬁ*ﬁ
0pp’n at 20.]. The CBD Defendants assert that the Moving

i Parties did not provide evidentiary support for their

Jproposition that some of the lands do.not support

physical and biological features.  1Id4.] The CBD

I Defendants Further asgert that the biological opinions

concerning the Mining Lands fall to support vacatur

{'because the opinions identify "reasonable and prudent

measures and terms and conditions to minimize the impacts

o bighorn while allowing mining to go forward.® . [Id.

13 {citing Ex. A at 31-34).]
141 |

.
A 1&

- The CBD Defendants further posit that the Moving
;ﬁaxtiﬁgﬁﬁxalianﬁ&_ﬁn the draft RIS/EIR is inappropriate
f%ﬁﬁﬁ%&&h{i@;ﬁhﬁsﬁiﬁfﬁl&wﬁmlyﬂXﬁgﬁiﬁ& that the mining
companies consult with the service; the reports ﬁ%-%ﬁt
;r&q@ixé,tﬁﬁ_gmmgaai&ﬁ to actually adopt the congervation
recommendations of the service, (2} it is unclear whether
the Bervice wil&-ﬂaﬁﬁiﬁ&x_tha;ﬁmﬁsngati@m and recovery
of the bighorn sheep in future consultations to the same

;&ytﬁﬁﬁ ag it would 4if the critical habitat rule wem&&n@m

24 in effect, and (3} there hag not been sufficient @ublza

26
27
28

review and comment on the draft EIS/EIR. . [Id. at 21.]
s |
SLa
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The Federal Defendants respond that a partiasl vacatur
of the gritical habitat designation Tule as to the Mining
| Lands is reasonable because (1) there is a small amﬁumt
of acreage at issue, and (2) the lands consist of or are
‘adiacent to active mines, and *do not provide ﬁﬁatmxﬁﬁ
ﬁﬁﬂ%ﬁ&&ﬁw&t&r'ﬁﬁﬁ?ﬁ&é;vhﬁhitat'fﬁr forage, remote git&%
for breeding, and linksges betveen Q%&.grﬁa§$;“w-{?ﬁﬁﬁxal

Defendants Reply at 9, Lohoefener Decl. at. % 8.}

The GOC Plaintiffs azssert Chat there has been no
evidence presented that the bighorn sheep have been

Hlovated on any of the Mining Lends or how any actively

mined lands would support the conservation and recovery

of the bighorn sheep. [8CC's Reply at 7-8.] Further,

are not actively mined would hurt the xﬁcmwﬁxyfamﬁ-f -
‘congervation of the bighorn sheep, [Id.] The GCC ,
;ﬁlainziﬁfﬁ'axgua.thﬁa the Biological -Opinions and draft
RIS/EIR provide sufficient protections for the bighorn

gheep ﬁuxiag-ﬁha remand period.  [Id. at B-5.]

-ﬁ;. The CBD Defendants contest Lohoefener's assertions

regarding the proportion of Mining Lands imvthﬁ-&ﬁﬁiﬁa

feritical habitat designation and active mining locations.

[CBD Defendants' Sur-Reply at 10.] The (BD ﬁﬁf&ﬁﬁ&ﬁtﬁ
contend that while the lands that are being actively

46

‘the GCC Plaintiffs contend’ that there is no evidence that
[ vacating the critical habitat designation on lands that
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mined do not support a habitat for the bighorn sheep,
‘there is no evidence to support %ﬁhﬁ@fﬁﬁﬁ?fﬁgﬁﬁﬁlﬁ@%ﬁi@ﬂ
that the remainder of the Mining Lands likewise do not

‘support a habitat. In fack, thers is ﬁaga_tw:ﬁupﬁﬁfﬁ a

finding that bighorn sheep do use some of ﬁhﬁ_ﬁiﬁiﬁgg
Lands. o [Ids-at 10-11 {citing Ex. 18}%.] '

-The CBD Defendants also assert that Lohoefener's

‘;%ﬁatamﬁmt that the "anticipated agtivikiﬁﬁ on. Mining .
'};&aﬁﬁﬁsﬁmximgn&hﬁ~f&man&.@eriﬁﬁaﬁr&,likgiy;tﬁ b@_ﬁ@all
and incremental™ [Lohoefener Decl. at 9 5} is _
unsupported. -~ [CBD. Defendants' Sur-Reply st 11.3 - The. CED
%%&M@mﬁamaﬁ argue that the U.5. CGypsum mine %ﬁ@&ﬁﬁxmm 18
.fﬁﬁﬁtrﬁxyﬂt$ @ﬁhﬁ%&@ﬁﬁ$§3_ﬁtatﬁmﬁﬁta ;é@ﬁw;at;izeiﬁﬁﬁ;

while some of the statements in Lohoefener's
gﬁaclaxatiﬁm\axe conclugory, the Moving Parties hav&i-
 £&@§$§iﬂd¢thﬁir burden that the wvacatur of the critical
‘habitat designation on the Mining Lands is fair,. . i
gx&aﬁﬁnablag-anﬁ eguitable. They have presented evidence
that the iikalyvaﬁf&m&;@f;y@caﬁiﬁg_ﬁhﬁ critical habitat
designation will be minimal and that there are other

protections.in place. Additiomally, deference must be
given to the Federal Defendants determination that it is

appropriate to vacate the critical habitat @asigmakimﬁ on

5 %hxl& there was & tab for Exhibit 16, no mat&r&alﬁ
WeTe ﬁ@ﬁﬁ&&ﬁﬁﬁ behind it.
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these lands because there 1s no allegation that they are
T36- ¥.2d at 528,

neglecting their duties. - Rand

- Again, the CBD ﬂ@fﬁﬁﬁ&ﬁﬁg argue that V&C&ﬁiﬁ§_§hﬁ
critical habitat designation on the Mining Lands might
cause harm to the bighorn sheep, but have not persuaded
the Court that it would be unreasonable or ineguitable to

vacate the criticsl habitat designation. Moreover, the

CBD pefendants have not persuaded: the: Court that zﬁ%
degree of harm which may be suffered by the bighorn sheep

will make the Decree unfair, unreasonable, or

linequitable. Accordingly, the Court finds that vacating
I'the oritical habitat designation Tule on the Mining Lands |
-is fair, reasonable, and eguitable under the . oo

teircumstances here.

¢, Desert Riders Lands -
The Moving parties assert that it is reasopable to

vacate the critical habitat designation as to the Desert

‘Riders Lands because "the areas (1) comprises an -
extremely small portion of the designated critical
‘habitat (approximately 20 acres); and (2) is private land

upon which the anticipated activities do not have an

{identifiable federal nexus under tHe ESA Section 7.7

.”{%ﬁﬁ; at 10.]
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The CBD Defendants respond that (1) the Moving
Parties did not state.what the anticipated activities on

‘the Desert Riders Lands is going to be, (2) human

‘hiking, biking, horseback riding, camping, hunting, and
gv@higleg-ﬁff&rmadiﬁg_ﬁ&ﬁ,ﬁigxmgt the bighorn Eh&ay; 
‘behavior, (3) increased use of a small parcel may impact
the recovery of the bighorn sheep, {4) the laﬁﬁﬁwméxﬁ

have a responsibility to ensure their conduct does not

0lresult. in the modification or destruction of the ﬁiﬁhax&

| sheep habitat whether or pot the land is part Qﬁ_a:

ceritical habitat or has a federal nexus, and (8} there is

3{a.risk to-the bighorn sheep because waler Courses or

I . | .

i stream beds might be altered for development and the .

I Desert Riders Lands are near migration corridors. [Opp'n

at 22.]

%b@ Federal Defendants Qﬁuntaz,thgt @hﬁzyaxﬁiai
gyaggtur_ﬁf,thﬁ_ﬁfiﬁiﬁai,habiaat,ﬁﬁsigmatimniruia mni&h&
Desert Riders Lands is appropriate because ili;tha_gaxgﬁl
at issue is small, (2) the expected use of the land is
for equestrian activities, and [3) the equestrian
gaﬁtivitiag_wiil_naﬁ interfere withVth@,&igraﬁiﬁﬁ-gagtﬁrﬂﬂ

©f the bighorn sheep. [Lohoefener Decl. at § 9.1

- The Moving Parties have satisfied their burden that

vacating the critical habitat designation rule on the

25

activities in this area such as noige and lighting, pets,




Desert Riders Lands is falr, reasconable, and equitabls.
The area comprising the Desert Riders Lands. is an |
extremely small portion of the entire critical habitat
degignation and the egaéﬁtxiam‘ﬁﬁ@.mﬁ.2hﬁ_prﬁyarﬁy likely
will mot harm the bighorn sheéep. As discussed above, the
Court must defer to the Federal Defendant's decision to

epter into this consent decree.” ‘Randelph, 736 F.2d at
529, | |

Wom W3 m o s W p e

1&@*' © While the CBD Defendants argue that there mxg&t be
ilw some harm to the bighorn sgheep, they do not assert that
12 0'the magnitude of the harm-is sufficisnt to makﬁ-thg

13 Decree unfalr, unreascnable, or ineguitable. Tﬁﬂxéfﬁrﬁf
141 the Court finds that the vacating the &ritiﬁal“%ahiéat
~15) designation rule on the Desert Riders Lands is. fﬁix,-

16 | reasconable, anﬁ.ﬁggitah&a -

174
188, Mandatory Rulemaking Procedures
“180°  The CBD Défendants posit that the Decree ghﬁulﬁ,nat

if
204 be approved because the service aaamgt'vamata aﬁ§~§ari of

21 the critical habitat designation without complying with
22 § the proper rulemaking procedures.  [Opp'n at 11.] ' The
‘23 CBD Defendants assert that (1) "the critical habitat

24 | designation is a binding final decision under the APA,"
251 {2} "Iplusuant to the ESA and the APA, the Service muﬁt
25 comply with mandatory statutory @r@ﬁaﬁux&% before a ﬁnlv
ﬁ?%yxﬂmulgat&ﬁ'aritxﬁﬁl hﬁ%ltﬁﬁ'ﬁﬁﬁxgﬁatlﬁ%'ﬁan'bﬁ'ﬁ%?msﬂﬁ,”
28 "
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1 {3) the Decree does not comply with the rulemaking

procedures set forth.in the ESA and APA. [Id. at 11-12.]

| The CBD Defendants argue (1) that it is improper for the
Court to permit the Service to revise the critical
‘habitat designation withont following the rulemaking

Iprocedures. [Id. at 12.]

.The Moving Parties counter that the CBD's argument

that the Service must comply with the APA and ESA

1 procedural requirements in vacating the rule is "novel”

and . "unsupported.® . [Agua Caliente Band's Reply at 5,

| Pederal Defendants' Reply at 4-5, GCC!s Reply al 10,

BILDF's Reply at 2.1  They argues that [1) the %ﬁ@?g

| requirement that a court £ind unlawful any agency ﬁﬂﬁiﬁﬁ
)

tba& is not in accordance with the law is Qmamhmguﬁuﬁ,

{%gaa Caliente. Band's Reply at 5 {citing 5 U.8.C. §
?@ﬁ{%?{&}}} axﬁ {2} that authority fzgm.ﬁth@r circuils

z@éﬁﬁwﬁ rejected such an argument. -[Id. {citing Hew ?@xk v,
191 EPA, 443 F.3d 880 (D, Cir. 2&@6}; Hat'l Mining Ass'n v

20
21

22
23

g.8, Army Corps of Eng'rs, 145 F.3d 1335 (D.C. Cir.

1998) ;. Home Builders Ass'ms of N. Cal. v. Norton, 293 F.

Supp. 24 1, 5 (D.D.C. 2002}).]1 - The Moving ?artiE$'

contend that the approval of a consent decree and the

24 | remand of a final rule is a judicial act and not agency

: 25:

26

rulemaking. [Federal Defendants’ Reply at 5, GCC's Reply

i

at 10-11, BILDF's Reply at 3.]

28
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The CBD Defendants' argument is ﬁﬁfﬁﬁﬁﬁﬁﬁs There is
no authority to support the position that the Service
mugt-comply with the rulemaking procedures in vacating a

rule it concedes was enacted in wviolation of federal law.

‘Indeed, such an assertion ig contrary to Supreme Court

precedent that a requlation in viclation of the APA

cannot be afforded the "force and effect of law." Brown,

441 .S 281, 313 (197%) {"Certainly regulations subject
to the APA camnot be afforded the 'force and effect of
law’ if not promulgated pursuant to the statutory |

procedural minimum found in that Act.*}. Moreover,

‘approval of the Decree is an judicial act, not an agency
‘act:; ‘thus it is not subject to the requirements of 5

U, 8.0. B 583, Home Builders Ass'na of W.-0al., 283 F.
fgﬁ§§;-§ﬁ at 'S (D.D.C. 2002} (citing Gorsuch, 718 P.2d at
1125 (D.C. Cir. 1983). Therefore, the Service does mot
‘have to comply with the rulemaking procedures before

rémaﬁﬁiﬁg the critical habitat designation.

18h s

20
21
22

23

24

25
26

27,

28

C. Time for Reconsideration of the Rule
The CBD Defendants asgert that the Decree allows the
Service more than two years to recomsider the critical

habitat degignation rule. -[Opp'n at 23.] They argue

‘that if the Court permits a partial vacatur of the

critical habitat designation rule, the harm suffered by
the bighorn sheep would make this time period |
unreasoneble., [Id.] The CBD Defendants also argue that

32




1 lunder the BSA, the Service has a2 maximum of two years to
2 revise a critical habitat designmation, and in light of
the amount of work already completed here, two years is

‘not necessary. [Id.] The CBD Defendants reguest that

Lk

‘5§ the Court parmit the Service no more than four months to

| revise the critical habitat designation rule.

4
5
&

8 ' The Pederal Defendants respond that the timetable for
gl a new rule i appropriate because of the “ﬁmﬁgtaﬁﬁiél
Cipleffort that will be required to revisit the critical

11 habitat designation and prepare a2 legally adequate and

12 i biologically sustainable critical habitat desigpation.”
13| {Federal Defendants' Reply at 10, Lohoefener Decl. at 49

_ $%'*1§ 18.1 The Federal Defendants contend that while the

15) prior ‘eritical habitat designation will provide some.
16 Uinformation; the Ssrvice will be required to m%taxn a
171 significant amount of new information to create a
* - 18} critical habitat designation that complies with federal
&ﬁ;l&w* EMQ aﬁ lﬁ 11:1 8pecifically, the four-month. time
20 n&xi@ﬁ ﬁm@ﬁ not permit the Service encugh time Lo: %;i}
21 i prepare & gx&paﬁﬁé rule; (2) provide a public comment
221 period of at least 60 days on the proposed rule; (3}
23 i analyze and résg&n@ to public comments; (4} px&gﬁxe"a=
g%} draft economic impacts analysis; (5) provide a 30-day
25§ comment period on the econcmic analysis; (6} finalize the
26 | economic analysis; and (7) prepare a final rule
sl . 27
"g@_ 26
33
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designating critical habitar.® [Id. {citing Lohoefener
pecl. at ¥4 11-18.1

The time period in the Decree to lssue a new rule is

fair, reasonable, and eguitable. Providing a four-month

remand period likely will npob permit the Service to

comply with the reguired procedural rules, i.e., the

public notice rules. Lohoefener's declarablon sets forth
the tasks that the Service will need to complete before

| issuing a revised rule and the proposed two year period

1 is fair, reasonable, and equitable.  [Lohoefenex's Decl.
bat 99 10-18.1

IV. CONCLUSION

‘For the foregoing reasons, the Courl approves the

5 Decree and.-dismisses this action with prejudice. ..

e b Ml

”57"vx3ﬁIﬁX&;ﬁ, PHETLLIPE

Undted States District Judge
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1| DEFENSE FOUNDATION; CALIFORNIAY -

|| DESERT RIDERS,

HSERVICE,

UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

AGUA CALIENTE BAND OF 3 Case Mo EDUY 05187 VAP (OFx)
CAHUILLA INDIANS, _ _ . _

Plaintiff,
and .
BUILDING INDUSTRY LEGAL . CONSENT DECREE

BUILDING INDUSTRY ASSOCIATION: |
CALIFORNIA STATE GRANGE;

i Date: June 19,2006

Plaintiff-Intervenors, ?
- Time: 10:00 am

Hand. Co Ly Courtroom: 2

| GRANITE CONSTRUCTION COMPANY:}
IBYRAMID CONSTRUCTION; UNITED

GYPSUM COMPANY; VAL-ROCK, INC,,
. PlistifIntervencrs, -

P.LYNN SCARLETT, in her official, )
capacity as Acting Secretary of the Interior; 1)
H, DALE HALL, in his official %Z?Biim ras )
Director of the U.S. FISH AND WILDLIFE §
SERVICE:2 U.S. DEPARTMENT OF THE |
INTERIOR; U.S. FISH AND WILDLIFE  §

| ﬁﬁfﬁﬁ{ﬁm{iﬁi

and

CENTER FOR BIOLOGICAL
DIVERSITY; SIERRA-CLUB,

Defendant-Intervenors,

§
|

11 Ms. Scarlettis gu’bﬁiﬁzigﬁ for Gale Norton pursuant to Fed R Civ. B, 25[04)(1).

* Mr. Hall 15 substituted for Steven A, Williams pursuant to Fed. R. Civ. P. 25(d)(1).

Hz62044 1000
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:Gmmmiﬁ_ﬁﬁgmmimﬁﬁmﬁmﬁ% Pyramid Constroction, United States Gypsum Qﬂmpaﬁy?

California State Grange, and Sfﬁ:wrﬁ Riders to intervene as piamnﬁ’g in-this action

: {@ﬁiiﬁmmﬁ}f “Plaintiff-Intervenors™);

ﬂﬁiawfuﬁy zﬁmmuz gated a final rule (“Rule”) designating critical habitat for the

|| or biclogical features essential to the conservation of the species, failing to identify the

lidentify the specific areas that may require special management considerations or

{|respond to public comments, failing to conduct a sufficient economic.analysis, aﬂﬁiffm}mg

to describe specifically the actual aress of critical habitat in viclation of 16 U.S.C.

WHEREAS, the Agua Caliente Band of Cahuilla indians, as Plaintiff, commenced
this action on or about March 7, 2003, against Gale Norton, then Secretary of the Interior,
Steven A, Williams, then Director of the Fish and Wildlife Service, the 1.8, Department
of the iﬁz’z‘mriﬁa and the U.5: Fish and Wildlife Service (“Service”) {collectively, “Fﬁ:ﬁémﬁ
Defendants”);

WHEREAS, by if}rx:iiiz* dated June 7, 2003, this Court granted the joint motion s:}f

and Val-Rock, Inc. to intervene as plaintiffs in this action, and granted the joint motion of

Eﬁmisﬁmg iﬁ{iﬁﬁn‘y Legal Defense Fmﬁ California Building Industry Association,

o, WHEREAS, by Order dated June 7, 2005, this Cowrt granted the joint motion of
giﬁm Club and Center for i%mi@gxzai Diversity to intervene as defendants in this mmﬁ
ém miﬁmim i}mﬁ* g}ﬁmazpamm to the rernedial phase of the action;

EWE}?%?%S Plaintiff and Plamntiff-Intervenors allege that the &ﬁ@m?z @@fﬁﬁémm

Peninsular bighorn sheep (“bighorn sheep”) in violation of the Endangered Species Act
("ESA"}, 16 1L5.C. § 1531 et seq., the Administrative Procedurs Act {“AF&”% 5 15@(3
§ 351 et seq., and other laws, regulations, and policies by failing to identify the phygiéai
specific areas where the essential physical or-biological features are found, failing to
protections, fajling to identify the geographic areas cccupied by the species, failing 1o

consider the best %m‘mﬁf; and commercial data available, failing to conduct & maﬂﬁai{:@ry

exclusion. amiym failing to provide ﬁﬁfﬁigﬁﬁi& public notice, failing to adequately .

262044 _1.00C
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V8 ES32053A), and '%zi.{:sia%img its Trust obligations under 25 U.S.C. § 1629, E.O, 13175,

and Secretarial Order 2206
- WHEREAS, the United States Court of Appeals for the Tenth Circuit has jssued 2
decision i MNew Mexico Qﬁiﬁﬁ Growers Ass'n v, 1.5, Fish & Wildlife Service, 248 F.3d

1277 (10th Cir. 2001), that addresses the proper scope of the analysis of économic
im;mf:;ﬁs under ESA Section A{b)2) m designating critical habitat; -
WHEREAS, the U5, District Court for the Central District of {Z‘a‘izfﬁmm in Na Matural

1 Resources Defense Couneil v, Department of the Interior, 275 F. Supp. 2d 1136 (C.D.

(Cal. 2002), agreed with the reasoning in New Mexico Cattle Growers Ass'n, granting

defendants® motion for voluntaryremand to allow the Service to reconsider the critical
habitat designations for the coastal California gnateatcher and San Diego fairy shrimp;
- WHEREAS, the 11.8. District Court for the Eastemn District of California in Home

1 Builders Ass'n of Northern California v, Fish and Wildlife Service, 268 F. Supp. 2d 1197

{E D, Cal. 2003), followed the reasoning in New Mexico Cattle %szwgw As'nin

hfﬁeﬁmg that the evdluation of economic impacts undertaken by the Service for the final
4 miff; {ﬁ%zgﬁ;&m@g critical habitat for the Alameds wthﬁmkfz wag urlawful, and mmﬁnémg

i%m final rule to the Service;

W’ZE&W&S the Service's %?;ﬁﬁi}”%x&a of the pz::;zmml economic impacts of
designating bighomn sheep critical habitat is similar to the methodology ruled to be
igmﬁifxiﬁﬂi by the court in New Mexico Cattle ﬁz‘?jw&rﬁ- Ass’n: h ,

| Wﬁﬁi&ﬁ&g Federal Defendants have previously informed the Court that they do

{i not intend to contest liability in this matter and will request that the Court remand the:

Rule to the Bervice;

- WHEREAS, the Serviceagrees that, on remmnd, it will reconsider the critical

| habitat designation for the species in light of Plaintiff's and Plaintiff-Intervenors’

j allegations and conduct a revised economic impacts analysis pursnant to ESA Section

A(b)(2), consistent with New Mexico Cattle Growers Ass’n and other applicable law;

o]
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WHEREAS, the Plaintiff and Plaintiff-Intervenors have requested that the Service

take into consideration in its revised consideration of economic and any other relevant -
impacts of designating a particularares as eritical habitat in accordance with ESA-

Section 4(b)(2), all economic and other relevant impacts, which include, among other

things: impacts to Federal Defendant’s trust responsibilities; impacts fo Plaintiff’s use

and governance of the Tribal Lands and other govermmmental interests; impacts to planned
and on-going housing and infrastructure development within existing urban limit lines,

boundaries; or stmilar demarcations; the specific area’s housing and iInfrastruchure heeds
et % . fel . : :

impacts to-mining activities, building, and other industries dependent on mining; and the

impact of reinitiation of consultation for those projects that have completed an ESA

il Section 7 consultation; -

WHEREAS, Plaintifi’s and Plaintiff-Intervenors” Complainis ‘%ﬁiﬁm vacatur of ﬁm

4 Rule;: -

CWHERBAS, Section 706 of the APA &;mm that *[t}he r@vmwmg court shall ..

: i 'imiﬁ pnlawiul and zet aside agenw action; findings, and conclusions found to be ..

m*bﬁmm mpm;:m;sg an abuse of discretion, or not otherwise in accordance with Eémf * f%’

?L% 5.C. § 706(2)(A);

Wﬁﬁﬂiﬁ%ﬁ the Supreme Court has held that an agency action that cannot be :_- '

sustained based on the administrative record “must be vacated,” Camp v. Pitis, 411 1.8,
138,143 (1973); | BRI i
- WHEREASB, the Supreme Court has hield that “regulations subject to the APA

|| cannot be afforded the *force and effect of law” if not pmmwigai&é pursuant to'the -

statutory procedural minimum found in that Act,” Clirvsler Corp. v. Brown, 441 11,8,
281,313 (1979); - _ o

WHEREAS, Plaintiff's and Plaintiff-Intervenors’ positions are that the bighorn™
Jisheep Rule. should be vacated because the plainlanguage of the APA and Sg?mmﬁ C‘S@m@

precedent requires federal courts to vacate an agency action ia violation thereof:

1262044_1.000C
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 WHEREAS, the Ninth Circuit has held that, when equity demands, 8 ?eguiaﬁ@ﬁ

| that violates the APA “can be left in place while i%m agency Tollows the necessary

procedures,” Idaho Farm Burean F ederation v, Bubbiit, 58 F.3d.1392, 1405 (9th Cir,
1995}, -
WHEREAS, Federal Defendants’ position is that equity demands that the Rﬁiﬁ: be

_z*f:iamf:zs:} in part pending ngmmuigﬁmn of 2 new critical habitat iﬁ@%ﬁﬁﬁiiﬁﬁ@ :

W}‘% E}{E"&S Federal Defendants have determined that the Rule should remain in

mlﬁm mﬁ:ii arevised rule is issued, except as to.certain portions of the designation:

A ;dﬁﬁiﬁﬁ&é by the Plamtfl and Plaintift-Intervenors, and agreed to by Federal Da{méaﬁm |

Whmh would be vacated pending the completion of a new critical habitat f;imgmamn :
WHEREAS, the portions of the existing critical habitat designation that would be
vacated consist i:is;i": {13 all lands within the exterior boundaries of the Agua Caliente '
Indian Reservation, including (a) lands title to which is held by the United States in. m%z
for the. f&gua @dimﬁia Band of Cahuilla Indians, (b) lands title o which is held in imgi ’%}v 1
the Eﬁ;iﬁd “Sizﬁaz fora member.of the Apua Caliente Band of Cahuilla Iﬁémﬁs or any’

.'m?;w Eﬁﬁmﬁ and {c) Iands title to which was formerly held in trust by the. §HE§§€§ States
'f@r a mz@mfiﬁm {)f“ the Agua Caliente Band of Cabuilla Indians {collectively, “Tribal.

' ?iﬁmdg”} fiiﬁ%ﬁkéf;ﬁ i Exhubit 1a and shown on Exhibit 1b); (2) certain lands ﬁcﬁgamm to.
. amii szhm m;mg ﬁpﬁmmng within the Coyote and Jacumba Mountains and within ﬂm

|| Figh Canvyon area ("Mining Lands”) (described in Exhibit 2); and (3) certain private lands

used by the E}%ﬁrﬁ;.ﬁjéﬁrﬁ-_i“lﬁﬁﬁm Riders Lands™) (described in Exhibit 3), collectively

|1set forth in Exhibit 4;

WHEREAS, Federal ﬁﬁfmﬁaﬁm have determined that vacatur is appropriate ‘W}‘ih

respect to the Tribal Lands because: (1) the Tribal Lands cornprise less than 1.6 percent

{lof ﬂm total ﬁ@?@ﬁgﬁ of bighorn sheep critical habitat; (2) Fﬁmmﬁ? has adopted a _
_ ﬂmﬁmfmm Strategy (as set forth inthe Tribal Habitat Conservation Plan adopted ’i:a}g |

the Tribe on or about Movember 11, 2002} for the bighorn sheep to protect and mz&mg{; i

|| bighom sheep habitat on Tribal Lands; and (3) Plaintiff continues 1o work with the
362044_1.D0C
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i Service toward the development of a habitat conservation plan under ESA Section

10(a)(13(B), demonstrating Plaintifl’s commitment to' manage its lands in a manner
consistent with the species’ conservation and in cooperation with the Service;

WHEREAS, the Conservation Strategy requires conservation of at least 85 percent

||of bighom sheep habitat identified by the Tribe on the Tribal lands and 100 percent of

| .'bigfémm sheep use areas and habitat linkages identified by the Tribe on the Tribal Lm&és;;

. - WHEREAS, Federal Defendants have determined that vacatur is appropriate with
respect o the Mining Lands because (1) the Mining Lands comprise only two percent of
the total acreage of bighorn sheep critical habitat; and (2) a large portion of the

designated areas are on actively mined lands which do not support physical and

ological features essential for the conservation of the bighorn sheep, see 16 US.C,
1§ 1532(5)(A)(1} {defining “critical habitat™); = |

Wﬁiﬁl&% Federal Defendants have determined that vacatur is appropriate with

41 mgpmi o the. Desert Riders Lands because the area: (1) comprises an exttremely small

s portion of ﬁaaéggzgmmd__Q’mzﬂg&} habitat (approximately 20 acres); and (2) is private land

upon which the anticipated activities do not have an identifiable federal nexus under ESA |
Section 71,
WIF%&S Fiaﬁm?ﬁ? Pimmff»mmwmﬁ% and Federal Delendants note ﬁmi them

i 3;*::, a num%zfzr of other sources providing substantial ;:sm%mizfm for the bighorn sheep,in

édﬁﬁl{}n to the critical habitat provisions of the ESA; including butnot limited to:
- # . protections afforded by 16 U.S.C. § 1536 (ESA consultation provisions); -
e ﬁmi%tmm afforded i}}g 16 2} 8.C. % 1538 (ESA take prohibition
L provisions); Lo . s .
. ;ﬁ‘iﬁiu&ﬁz}ﬁfﬁ aff:@rzﬁ@d Et:;ty {E’ai ?2;%%1 & if?amfﬁ Code »§ %’?QG(@}{?) {ﬁ:ﬁkiﬁmza :
fully protected species gi&miﬁg which prohibits teke or possession of -
species by all persons subject to State authority except for necessary

- scientific research); and

a1




» protections afforded by Cal. Fish & Game Code §2050 et seq. and Cal.
Code Regs. tit. 14,°§ 670.5(b)(6)(1) (listing bighorn sheep as a threatened
-species under Califomnia Endangered Species Act) with regard 1o activity
- by persons subject to State authority; '
WHEREAS, itis in the interest of the public and the Parties, and judicial economy,
to resolve the claims in this lawsuit %ﬁi‘hﬂsm protracted litigation; |
- NOW THEREFORE, the Parties agree AND IT IS HEREBY ORDERED as |
f"if:}%’iéwfs: S

L. Limiled Partial Vacatur.' The critical habitat rule adopted by the Service on

February 1, 2001, 66 Fed. Reg. 8630, is vacaied with respect to the Tribal Lands, Mining

Lands, and Desert Riders Lands, as set forth 'on Exhibit 4, and remanded to the Service

| for a new rulemaking consistent with all applicable federal laws {”Revimd Enle™), The
Jleritical habitat designation will remain in place with respect fo all ﬁﬁ?é’?i’ areas ;:sm{ﬁmg

_ 'ﬁ@mgﬁmm of the Revised Rule.

?f{;muigzﬁfmﬁ of the Revised Rule. The Revised Rule shall be ﬁﬁge{i upon &

Ireviged mmzdﬁmmm of econommc Impacts and any otherrelevant impacts of ﬁmgmrmgf

a particular area as critical habitat in accordance with ESA Section Hb23 (¢ f%’%m%{«zéi

: &mi}*m of Economic }memcw} 16 U. S5.CU88 1532(55(A), iﬁBB{b}{E} The ;’Eﬁ:mm

will conduct the Rawgmi Analysis of Economic Emp%m consistent with Mew Mexico

Cattle Growers Ass’n ;mr:i other applicable law. In addition, the Service will mmaiuaiﬁ

ihe critical h*%b:iaz designationiin light of Home Builders Ass’n of Northern {".?;ﬁiraf"ﬁmm V.

Fish and Wildlife Service, 268 F, Sﬁp}:@ 2d 1197 (B Cal 2003,
3. Schedule for the Revised Rulemaking, The Service shall submit to the

Federal Register a proposed Revised Rule %:zj;; September Zi{} 2007, and a final Revised
Rule by Sﬁpf:ambgr 30, 2008, Ch
Jn the promulgation of the Revised Rule, the Service shall provide a public

‘comment period for any draft Revised Analysis of Economic ?&Tﬁfﬁ%iﬁig on the proposed

critical habitat for the bighom sheep of no less than 30 days from publication of the

25&*’?{}&5% LhOC 6
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notice of availability of the drafi Revised Analysis of Economic Impacts in the Federsl
Register, which shall run concurrently with the initial public comment period for the
proposed Revised Rule or with a subsequent reopening of the comment period,

4, fi‘a:}mﬁrmtzim of Bighorn Sheep Habitat on Tribal Lands, Plaintff aﬁ?ﬁfzﬁ 0

fﬁ%ﬁiﬁ}%}ﬁ‘ fi? implement its Conservation S‘f:mi@gy for the bighom sheep on Tribal Lands

pgndmg jssuance of the Revised Rule, in accordance with the ESA and all applicable

A

laws.

5. Yolunta ?Z}zvngmi Based on the represeniations aﬁﬁ commitments hm ein,

and rﬁfm;g“zﬁ to mﬁ: g@mm Plaintiff and Plaintiff-Intervenors hereby dismiss with
@rﬁjui‘imas pursuant to Fed, R. Civ, P. 41(a)(2), ali claims and causes of action raised in
?:iam challenge to the Rule. |

_ V{f&l g %c%méuﬁ& Madzﬁmm ons, - My party may seek to m{}ﬁzfy i}w deadline for any

mizﬁ:ﬁﬁ g;}maﬁmﬁ mn Paragraph 3 for good cause shown. In that event, or in the svent that

gz'zy party. beli ieves that another party has failed to comply with any term or condition @f‘
. _;11:5 ﬁﬁﬁ%m ﬁﬁ:{:rm the ;}:ﬁ‘mfﬁg shall use the dispute resolution procedures specified i m

| ?dxﬁgmp}l 1.

7. fﬁz%mﬂa Eﬁﬁgﬁ%umm} The Order entering this Consent Decree may be

| _m@{ilﬁiﬁﬁ %:;sy the i””’ﬁmi upon good cause shown by written stipulation between the E’Ism‘iﬁﬁ&

filed Wzth aﬂf} &;}}3?&*«’%@ by the Court, or upon written motion filed by one of the gaﬁzfzg

arz_g:i_ g,{i‘_ﬁﬂfi;?ﬁ by the Court. In the event that any party secks to modify the terms of this

._Ciﬁﬁﬂ:ﬁm Decree, including the deadline for the actions specified in Paragraph 3, or in the

event of a dispute arising out of or relating to this Consent Decree, or if the event that
any party é:s@mv% that another party has failed to comply with any term or condition i}f

this {;ﬁmem ﬁ&m ee, the party seeking the mﬁdzf’ cation, raising the dispute, or K;e{z};:ma

5 mimwmﬁm shall provide the other parties with written notice of the proposed
_miﬁmﬁﬁﬁimﬁ Ifaparty ﬂ;mk% ‘to modify a deadline, it shall provide written notice at Emsﬁ:
| ﬁﬁ«:} éaya pm{;}r ﬁ‘iﬁffiﬁi{} to the maximum extent practicable. The parties agree that they Wﬁ? '

I’ﬁﬁf;ﬁt and E’:i}!}fﬁi‘ {in-person not mqmmé } at the earfiest possible time after m:mm of the

7
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written notice in s good-faith effort to resolve the claim before bringing any matter to the |
Court. | |

8. NoPrecedence. No party shall use this Consent Decree or the terms herein

as evidence of vﬁmi does or does not constitute a reasonable timeline for reconsiderin ga
critical h&bm% designation.under 16 U.S.C. § 1533 in any other pmmﬁﬁmg z’@wm“ﬁmﬁ ﬁm
Service’s impiammmﬁﬁﬁ of the ESA.

8. Ant-Deficiency Act. Nothing in this Consent Decree shall be imﬁrgr%ieﬁ as

Lor constitute a commitment or requirement that the Service obligate or }3&}*" ﬁméﬁ m

contravention of the Anti-Deficiency Act, 31 11.8.C0§ 1341, |
16, Statwtory Oblipations. No.provision of this Consent Decree shall be

interpreted as or constitule a commitment or Tequirement that Federal Defendants take

l|action in contravention of the ESA; the APA, or-any other law or regnlation, either

%m?ﬁgiﬁfﬁﬁ?ﬂ: ar procedural, - Nothing in this Consent Decree rﬁaaﬁ be mmimaﬁ to limit or

mﬁﬁzf}f the émmﬁfmm accorded to the Secretary by the ESA, the APA, or gﬁnmi

principles of administrative law with respect to the procedures to be followed in m&kmg

any determination required herein, or as to the substance of any final ﬁaiﬁmmﬁiﬁﬁz&

1 Mo Waiver of Rights, Plaintiff and Plaintiff-Intervenors do not walve any

right they may have to bring suit against Federal Defendants for any violations of law

which have arisen or may arise including, but not limited to, violations of the ESA,

National Environmental Policy Act ("NEPA™), 'ﬁ"mlf%}?s%, or the Federal Defendants’

tribal trust responsibilities stemming from any future designation of critical habitat for the

| bighorn sheep or any other species, or any modification or reissuance of the existing

bzghﬁm sheep critical habitat designation. ¥ 1}ﬁhﬁf by entering into this ﬁamm’zi Ef;}mmﬁ

Federal Defendants do pot waive any claim or defense,

12.Attorneys’ Fees. Plaintiff and Plaintif-Intervenors intend to seck from

Federal Defendants reimbursement of attorneys’ fees and costs incurred in this | Eﬁ;ﬁgaﬁé}ﬁ.' |

1 E" ederal Defendants agree that Plaintiff and Plaintiff-Intervenors are entitled to an awzmi

of costs of liigation pursuant to }334& Section 11, which ;:ammdz;g “The court, m issuing

262044_1,000 g
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any final order in any swit brought pursuant o paregraph (1) of this subsection, may
awdard costs of Htigation {including reasonable attorney and expert witmess fees) wo'any.
party, whepever the‘court determines such award is appropriate.” 161U,5.C.

§ 1540(g)(4). The parties agree (o attempt to resolve Plaintiff’s and Plaintiff-Intervenors’

claims for fees and costs expeditiously and without the need for Court intervention. "I?;}z,

1 Court shall mmm Wﬂ%‘;ﬁii i}rm over ﬁm case i‘m” ﬁw “531;21 pose of resolving any ﬁz’%pm{ﬁ

fees ,&m% costs, By ﬁ"1§§ me;ﬁm E}mrm ?ﬁé@mi Zﬁ%ém&zﬁam% do not waive any right t::,} :

contest fees c&nm&d §3§§ Eﬁ ammf? i‘:sr ?lmﬁtaif imﬁwmﬁr&g maimﬁmg the hourly rate, in any

: f::@z'iimuﬁmn of the zﬁmsm action or any ﬁzmm im g;amm

13, Severability; Court Ammmnm ‘%?& hﬁtrwzﬁr possible, each provision of this

Consent Decree shall be mim&mi&d in gz;z}z- - manuer as o be effective and valid. ¥ any
Provision {;f" thig Consent }Jiﬁmw: 2& o Qi”lﬁ”?iiﬁﬁ hy or mwilé under applicable law, such

provision shall be nmi"fmtwﬁ o the extent {;f’ such pminhztmﬁ or invalidity, without

? ﬂfz.%f-aiaz‘immg' the remainder of 'mc:?; provision i:s'z* ﬁ‘iﬁ: :zamamxgzg provisions hereof.
3 }"{ii}wm eT, m iha event the Cowrt does not accept any part of this Consent Decree, each -
pm'i:y fﬁgﬁﬁﬁﬁ %}“zﬁ right to withdraw from the Consent Decree and proceed waﬁx thff:

gl ngmg hitigaion.

14,  Entire Aﬁmﬁmﬁﬂi The terms of this Consent Decree constitute the enfire

agreement of the pmﬁ% and 1o Ei&i&mﬁﬁi ﬁgfmmfmi or niderstanding, oral or wnitten,

{1 which is not contamned herein shall be rﬁm@mmd or enforced,

15, Authorization. Each undersi ened fﬁﬁ;‘%ﬁnmﬁ% of the parties hereto
certifies that he or she 1s fully authorized to enter into and execute the terms and |
conditions of this Consent Decree, and to legally birid such party to this Consent Decree.

6. Continuing Jurisdiction, Netwithstanding the dismissal of this action, %:}m

Bl E}Sﬁﬁiﬁfﬁ her %:by szpzzigzw and ?ﬁ*ﬁ?ﬁ@iﬁ}ﬁ? ?‘ﬁi}ﬁﬁﬁi that the Court retain gmgsﬁmmn to

i::wer&seg wm;:simmcﬁ with 1}3? terms qxf this Consent Decree and to resolve any motions o

modify such terms. See Kokkonen v, Guardian Life Ins. Co. of America, 511 1.8..375

9
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(1994). Theremedy for any challenge to a Revised Rule that is completed in accordance |
with the Consent Decree shall be the fiting of a new lawsuit afier providing a 60-day

notice of intent to sue, as may be required by 16 U.8.C. § 1540(g).

Respectfully submtted,

Dated: May 8 E , 2006 /f f’/ j féf - f

RQE?}ERTEB THORNTON (SBN 72934)

CTOHN I FLYNN 1T (SBN 7542;23)

CPAUL S WEILAND (SBN 237088y
NOSSAMAN, GUTHNER, ENOX & ELLIOTT, i] L?'
18101 Von Karman, Suite 1800 '

Irvine, California 92612-0177

Tel: (94%) £33-7800

Fax: (@4?} 833.7878
rthorntonf@nossaman.com:

o _ Jlynnf@nossaman.com
g o o ;m m}gmﬁ%m&ma% com

ﬁm’@m@wﬁ ff}}‘ f”fﬁmggﬁ” ;ﬁgz;a:z Cﬁizwﬁé ﬁmzﬁ -zi;?f {Lﬁfzwﬁfz
fﬁsﬁfﬁfz%

Dmm Mﬁy o 2006

M. REED HOPPER (SBN 131291}
ROUBIN L. RIVETT(SBN 67293)
Pacific Legal Foundation L
3900 Lennane Drive, Suite 200
Sacramento, California 95834
Tel: (816) 419-7111
Fax: (916) 419-7747

- mrh@pacificlegal.org -
rir@pacificlegalorg

Attorneys for Plaintifi-Intervenors Building Industry

Legal Defense Foundation; California Building fxdmﬁ@ﬁ -
ﬁ1§$ﬁﬁif§§}ﬁﬁ i’"” fz?g;%:mm State ﬁ?ﬁﬁgﬁ ﬁ?’iff i?f%:;‘{frf ﬁzﬁigﬁ
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i ﬁ%‘% *"?‘%m mmaﬁy for any &?Eiéﬂﬁ?}gﬁ ii:;* B Kﬂwgagﬁ Rﬁiﬁ i%’;@i is s‘:ﬁmpéizimﬁ n secordance
2 Wiﬁ‘i ﬁ“}i’: ijﬁmﬁﬁz flmmm %mﬁ be: iﬁﬁ Tiling of a zzgzw iﬁwng after grﬁvzﬁmy a Gl-day

4 i notice z;arf’ mifﬁm to suE, 88 ma} be mguzmﬁ &} 16 E} 8. ﬁ fg% 540(g),

3
4 .

5 'Rgﬁggﬁﬁiﬁﬂ%y submitied,
6| pated May __ 2006
&
b

RC . TH: PO {EBM 72034)

- JOHN LFLYNN I {(SBN 76419)

L PAUL SO WEILAND {(SBN 237058}

- NOSSAMAN, GUTHNER, Wﬁ%&ﬁ&&iﬁﬁ”} LLP

' C 3’32@11’&3}'& Karman, Suite 1860

wien L Ireine, California 92612-0177
Tel: (949) 833-7800 -

. Fax: (949) §33-7878 .
rihornton@nossaman.com
Hym@nossaman.cony
-;}wmim’xﬁ@wsﬁm £0m

ﬁiﬂﬁﬂm}@ ﬁ:ﬁ'r ?famﬁﬁ' Agua i:g,‘f&‘f#fmféf ﬁézﬁff i?f Cahuifla
Indians

ol May 2006w el Sl
S o M. REED HOPPER (SBN 131291) |
* ROBIN L. RIVETT (SBN 67293)

Pacific &fﬁgﬁ% F oundation

SR ‘ . 39{}5 m?ﬁi gﬂﬁﬁ 200
2L R -Sa{:ramsmm (:zzizi‘ﬁma 85834

ad il . L Tl {916) 4197111

Fax: (9163 419-77147

23 S mwrhi@pacificlegal.org

24 o thri@pacificlegal.org
] . . Attorneys jkrﬁfﬁxﬁggﬁé’ﬁigﬁmarg Building Industry

Legal Defense Foundation; California Building jfldfz&f@f
ff;sgz;s igtion; California State. Grange;.and Desert f?;d{:f}%
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Dated: May ’i 2006 S L w;ff N
. KERRY §HAPIRO/SBN 133912)
: I CASTRY (SBN 191499)
JEFFER, MANGELS, BUTLER & MARMAROD LLP
Two Embarcadero Center, Fifth Floor
San Francisco, California ?34% 11-3824
Tel: (415) 398-8080
Fax; (415) 398-5584
kshapiro@jmbm.com

Attorneys for Pluintiff-Intervenors Granite Construction
Lompany, Pyramid Construction; United States Gypsum
Company; and Val-Rock, Inc. :

SUEELLEN WOOLDRIDGE
Assistant Attorney General
O JEAN B, WILLIAMS
| Seetion Chielf
LISA LYNNE RUSSELL
Assistant Chief

Dated: May 2006

KRISTEN BYRNES FLOOM
Trial Attorney
1.5, Department of Justice
Environment & Natural Resources Division
Wildlife & Marine Rﬁgmﬁ‘mﬁ Beption
~ Ben Franklin Station, P.O. Box 7369
Washington, D.C, 20044-7369
Tel: (202)305-0340
Fax; (202) 305-0275
kristen floom@usdol.gov

Attarneys for Federal Defendants
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Dated: May 'g;}i?;iﬁ}{}é

JEFFER. MIANGF

133%}1’3 ;
j-'g%m 191499 - 3
S, BUTLER & MARMARO. LLP -

- Two Embarcadero Center, Fifth Floor. ~ -
. San Francisco, iﬁaﬁﬁ&mm %E,iiwﬁg’?sﬁ i o

 Fax: (415) 308- ﬁﬁ%fé kN
'_‘}i&mpzm@?jm }m con -

o »ﬁzmz ﬁé{}*? ffﬁ?}“ Fiﬁzm&f” fﬁ!ﬁﬁfﬁﬁﬁﬁ €Zx§ anite { mﬁmﬁmﬁ -
e ompany: Pyramid ilg:szw%zz:ﬁfm iffsé‘fﬁ;ﬁ 55&’{{&? éir%pp&zﬁ;ﬂ;f* .

Tel: {é’%lﬁ ) 3988080

{’:’gmpﬁﬁ}*’ gjmg;'f ?ﬁﬁ&%@@& ,s?}g{: S

T BYRNES %‘L@Qﬁﬁ
Trial Attorney

' 'Sm m@w ’i?fo{}LDﬁ}}Dﬁﬁ
- Assistant Attorney f}amm}
[ =”___."J££N§;. mamfmg
- -Section Chief . :
Lo LIBA L’%%%L-Eﬁgﬁﬁm
"Agmmﬁt {f%"zmi

Us, ﬂe;mrizmm f@f gu:;m

- Environment & Natural Resources ﬁm%mﬁi : |
" Wildlife & Marine Resources Section . 0L

o - Ben ?mnk}m S’i&i’l{?ﬁ P.O. Bz;}x ’?3{%3

;._.:-..ng%}mgmn B.C. 2@@4@»»’?3@ o |
i f-"m {202) 305-034D e

ax:  (202) »3{3_5_#{?2_?3

msi@ﬂﬁﬁmﬁ@ﬁ%ﬁﬁ}g%

- Attorneys for Federal Defendants
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Exhibit 1g

Agua Caliente Band of Cahuilla Indians
Reservation Lands

Township 4 South., Range 4 East,, Sections 2,4, 6, 8, westhall of 10, 12,
SBM " 14, 18, 20, 22, 24, 26, 28, 30, 32, 34,
and 35

Township 4 South, Rang 5 Hast., SBM  Sections 2, 4, 6, 8, 10, 12, 14, 18, 20,
22,24, 26,28, 30,32, and 34

Township 5 Bouth, Range 4 Bast, $BM  Sections 2, southeast quarter of 3, 4, 6,
#, 10, novth half and middle third of
south half of 11, 12, 14, 18, 20, 22, 24,
26, 28,30, 37, and 34
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Township 13 South, Range 9 East
Township 13 South, Range 9 Fast

Township 13 South, Range 9 East
Township 14 South, Range 9 East

Oientilln Sites

South Site:

Townsghip 16 South, Range 9 East

MNorth Site:

Township 16 South, Range 9 Hast

Fxhibit 2

Mining Lands

West Half of Sections 15,2227, and 34
- Sections 16, 17, 19, 20, 21,28, 29, 30,

31,32, 33

NE ¥ of NE % of Section 18

sections 4, 5, 6, West Half of Section 3,
and North ¥ of Section 7

Section 33, South Half of Section 28,
Bast Half of Section 32

Sections £, 9, 10, 11 and 14; East Half
and N'W 1/4 of section 15, and the North
Half of Sections 16 and 17.






Exhibit 3
Desert Rider Lands

Township 5 South, Range 4 East, West half of southwest guarter of
SBM northwest quarter of Section 25
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