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N THE UNITED STATES DIS TRICT COU RT
FOR THE NORTHERN DISTRICT OF CALTFOR.N]A

CENTER FOR BIOLOGICAL DIVERSITY, et No,C 03-2509 SI

L,
: : ORDER AND INJ!JNGTION
Plaintiffs, E REGARDEJ G FINAL IRELIEF

V. !
E

BUREAU OF LAND MANAGEMENT, ¢z al., |

Defendants. / {

| papers reserva the right to seek an appcal on the merild 0

On March 14, 2006, the Court issned an order resolving the parties’ cross—mon ons for summary
judgment. The Court found that defendants Brean of Land Management (“BLM") and U.S, Fish and
Wﬂdlife Service ("FWS") violated the Endangsred Specios Act (“ESAM), 161J, S .C. §§ 1531 ef seq , the
National Environmental Policy Act{“NEPA”) 42 1.8.C. §§ 4321 et seq., and t‘he Federal Land Policy
and Management Act (“FLFMA”™), 43 US.C. 88 1701 et xeq., in takmg_ "acnons related to the
management of the Imperial Sand Dunes Recreztion Area (“ISDRA™) and twoilthreatencd species that
Tive there, the desert tortoise and the Peirson’s milk-vetch. The Court rcquestfqd further briefing from
the parties regarding the appropriate form of reljef. After car eful consxdcratwn of the parties’ briefs,
the 1ecord in this case, and the relevant law, the Court issues the following ordet

Although the parties have sgreed on certaln aspects of relief,’ they d1sqtsuta whether the Court
should vacate the agency actions and documents at issue. Defendants argu?‘ that the Court should
exercise its discretion notto set aside the agengy documents, and instead only rcijmamd those documents

for fuzther cons1deratzon aud reexamination consistent with the Court’s surmmary judgment order.
=l

: Nowﬂhstandmg the fact that the parties have agreed on certain aspects of relief, defendants’
f the litigation and thc relief ordered by the

Court,
S _ ,
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Defendan.ts contend that pomons of these documents are unaffected by the deﬂctencneq identified by

+the Court in iis summary judgment order, and that the agencies should be pcrmxtted to continue

implementing those documents because they contain the most recent men ageme;lt preseriptions foy the

ISDRA.. Defendants also argue that the agencies will have more flexibility on r‘elvlnand if the Court does
i

not vacate the documents bacause, inter alic, the agencies could decide to supplement the doclments
A

rather fully re-create the documents.

In contrasn plamtxffs contend that the Couxt should vacate the 2005 Rc:ord ochmsxon (“2005

ROD"), the 2003 ISDRA Recreation Area Msmagement Plan (“2003 RAMP”) and the Final

Erlvlronmen‘&al Tmpact Statement (“FEIS”) in conjunotlon with the :emand becawse vacatur is necessary

Io ensura that the agencies ke the required “hard look™ at the issues on remancﬁ Plaintiffs also assett

that, contrary to dafendamts’ representations, those portions of the agency docum snts which may appear
il

to be unrelated to the deficiencies addressed in the Court’s summary judg;.ipent may actually be

connected. For example, plaintiffs take issue with defendants’ assertion that va':'*atur would jeopardize

“sjgnificant projects and the funding budgeted for such projects (nearing 1 rmlhon d
» plaintiffs argue that because the FEIS did not analyze the

ollars) which will

not affect sensitive resources in the Dunes

impact of the RAMP on endemic inverizhrates, there 1s no way of knowing whethex those projects
II

would, in fact, impact sensitive resources in the Dunes. ;

The Administrative Procedures Act providcs that a court “shall hold 'fimlawf’ui and set aside

_ found to be arbitrary, capricious, zn abuse of 6lscretion, or otherwise not in
§ 706(2)(A) &

sgency action .
accordance with law” or “without observance of procedure required by law.” 5 Us.C.
(D); see also Alsea Valley Alliance v. Dep 't of Commerce, 358 F.3d }]Sh 1185 (5th Cir, 2004)

(“Although not without exception, vacatur of gn unlawfi! agency rule n@mmally accompanies a

remand.”). Here, defendants have notmade a sufficient showing to warrant de}au ation from the general
at unlawfil agency actions ave set aside and remanded. Althoughthe _Comlﬁrt is not unsympathetic

ants, the Court finds that vacatur of 2 005 ROD axi 'd the FEIS is necessury

ruleth

to the issues raised by defend

to allow the agencies to fully and meaningfully add:ess the substantive and prucedu: al flaws detailed
I|

I
i

]
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in the Cowrt’s summary judgment order? To the extent defendants wish to j:r::ontinue with certain
portions of the 2003 RAMP,.SuCh as the milk-vetch monitoring piogram, nothing:::"in this order precludes
dofendants from taking whatever steps are necessary to do so. !

The parties also dispute whethet the Court should impose 2ny deac%'linas, as well as the
smechanism for termination of injunctive relief. Asset forth below, the Court will{ impose a deadline for
ér-itical habitat designation in _light of the fact that the ESA places great importsli.nce on the timeliness
of this designation, See 16 U.S.C § 1533(2)(3) (requiring agency 1o dcs'}:'gnate critical habitat
“concurrently” with listirzg of sp_ecies):'a With réspectto témin_-ation of'injunctive;lrelicf‘, the Court finds
it appropriate forall injunctive reliefto expire 90 days after the issnance of the nev,?rRecord of Decision.’
If, when this document is issued, plaihtiff's or defendant-intervenors contend?;ithat the final agency
aocuments or rules are inadequate in any way, they may apply to this Court for ;:Iralief. This Court will
address at that iime whether such relief may be addressed o1 provided in this la\%/suit, o1 whether such

"
h

claims must be raised in a separate proceeding.

Accordingly, 1T IS ORDERED AND ENJOINED as follows: :

1. BLM’s 2005 ROD spproving the 2003 RAMP, and the FEIS fo:; the 2003 RAMP, are
vacated and remanded, and the 2003 RAMP s remanded, to the EéLM for further action
and consideration consisient with all appliczble laws and with the Court’s Mardh 14,
2006 Order. ;I ,

2. Those partions of the January 2005 Biological Opinion (“ZODSilfBi()p”) for the 2003 |
RAMP prepared by the FWS relating to the Peirson’s milk-v:etch are vacated and
remanded to EWS for further action and consideration consistent v?:ith all applicable laws

i
al

? The Court does not vacate the 2003 RAMP because plaintiffs did not directly challenge that
document. The parties agree that vacating the 2005 ROD renders the 2003 RA{,%:AP nonoperational.

* Although defendant-intervenors originally argued that the Court shouﬁ;d impose a 12 month
deadline for all actions, the intervenors’ 1eply states thet they agree with defendants” proposal, which

contains no dead{ines.
onl ; I i

* It is the Court’s understanding that the hew ROD would be the ﬁnal_ageﬁxcy document c;eated
on remend. Ifthis understanding is incorrect — for example, ifthe new FEIS or the new critical habitat
rulé is issued after the new ROD ~ injunctive relief would expire 90 days after the {ssuance of the last

agency document or rule. :

3
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and with the Court’s March 14 2006 Order. ‘ i

The Incidental Take Statement (“ITS™) authorizing take of the dcwert jortoise contained

in the 2003 BiOp is remanded to FWS for further action and cohs1deranon consistent

with all applicable laws and with the Caurt’s March 14, 2006 (’)rder Sub]ect to the

BLM may rely upon the take exemptmn' pxovxded by the ITS

fbllowing conditions
}

pending remand. i

(@ BLM shail comply with all the Terms and Conditions of! “the ITS.
()  BLM shall, within seven days of receipt or generation, fpxovxdc plaintiffs and |-
dsfendant—mtewenors copies of all cosrespondence with FWS generated pursuant B

to Term and Condition 4.1 dealing with reported or obsex ved injury or mortality

1o any desert tortoise. J"
FWS’s exclusions of critical habitat pursuant to Section 4(B)(2) 'Lf the BESA, 16 US.C.

§ 1533(b)(2), in its Final Critical Habitat Rule, August 4, 2004, FDemgnatmn of Critical

Habitat for Astralagus magdalene var. peirsonii (Peirson’s nnllr-vetch) 69 Fed. Reg.

47,330 (Aug. 4, 2004) (“Final Rule™), and aocompanymg ec'onomn: anelysis, #re

remanded to FWS for further action and congideration consistent wnth all applicable laws

and with the Court’s March 14, 2006 Order, Pending the xssuan_cr; of a now final oritical

habitat ruje on remand, the following conditions shall apply: | "

(2)  The August 2004 Pmal Rule shall remain in full force sind effect with all areas
eurrently designated as critical habitat remaining so éesxgnated pend.mg the

completion of the new critical habitat rule.

(t)  FWS shall submit & new final critical habitat rule to thc Federal Register for

I
publication therein no later than February 1, 2008.

() TFWS§'sAugust5,2003 Broposed Designation of Critical Habi’catfbr the Peirson’s
milk-vetch, 68 Fed. Reg. 46,143, shall be reingtated duarmg the remand period
and shall remain effectwe pending the completion of 2 new ctiticel habitat rule

or the lssuance of a new proposed critical habifat. n.lcuior the Peirgon’s mllk-
Il

vetch.
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ding any contrary provision of the 2005 ROD., ZOOBI-RAMP or the FEIS,

the vehicle closures as identified in the “Tempo:arv Closure of

Notwithstan
RIM shall maintain

Approximately 49,3000 Acres to Mot
ISDRA,” 66 Fed. Reg. 53,431-02 (Oct 22, 2001) (“Temporary Closure”). In

orized Vehicle Use of Five Selected Areas in the

maintaining and enforcing the closures, BLM shall: , |'

(a)  provide continued public notification of closure areas by postmg closure maps |

at kiosks and public distribution of closure brochares and Imaps

(b)  provide written month{ reports to plaintiffs and d}efendant-lntewenors

summarizing the results of observations from aerlal! overflights, if any,

summarizing vyisitation data, summarizing law enforcen%}ent compliance data
il

relating to closure violations, and summarizing data relatied to actions taken to

improve compliance with closures,

All ipjunctive relief shall expire 90 days after the Bureaw’s issi.:ance of a mew ROD

approved after the completion of appropriate levels of Jand-use plz:mmg, erwir-onmenfal

analysis, and consultation pursuant to NEPA, FLPMA, and the F'SA See also note 4,

supra. _
BLM and FWS shall provide plaintiffs and defendant-] ntewendrs with copies of the

relevant final documents and file a Notice with this Court md;catii?g that the docurnents

have been lssued. Within 90 days of the filing of the Notice, plaintiffs and defendant-
|

intervenors may file a response, if any, to the Notice explaming,lwhy the terms of this
1

Order should continue. If no responscs are filed to the No'ﬁfice, this Order shall

l
antomatically expire 90 days following the filing of the Notice, i'in the gvent plaintiffs

and/or defendant-intervenors object to the expiration of this Orcler the Court wfll as

appropriate, issue an order efther terminating or amending this Order getting 2 status

conference, and/or requesting further briefing. ;

i
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8. The Court shall retain jurisdiction to enforce the terms of this Order and to hear any
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motion for attormeys’ fees. ' {
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ITIS SO0 ORDERED.

G M

Dated: Septentber 25, 2006 - "
_ o SUSAN ILLSTGN -
' United States District Judge




