
ENVIRONMENTAL ASSESSMENT 

BLM, Bishop Field Office 
351 Pacu Lane, Suite 100 

Bishop, CA 93514 

EA Number:     DOI-BLM-CAC-070-2013-0028-EA 

Serial Case File No.   CACA 052376, CACA 054056 

Proposed Action Title/Type: Digital 395 Trespass Resolution and Restoration 

Location of Proposed Action: Mount Diablo Base and Meridian, California, 
     T. 5 S., R. 31 E., 

Section 11,  NW1/4, NE1/4SW1/4, SE1/4; 
Section 12,  SW1/4SW1/4SW1/4; 
Section 13,  SW1/4NE1/4, N1/2NW1/4, 
         NE1/4SE1/4; 

     T. 5 S., R. 32 E., 
Section 18,  W1/2SW1/4; 
Section 19,  W1/2NE1/4, W1/2NW1/4, SE1/4; 
Section 20,  SW1/4SW1/4SW1/4; 
Section 29,  NW1/4, NE1/4SW1/4, SE1/4; 
Section 32,  NE1/4NE1/4; 
Section 33,  SW1/4NE1/4 NW1/4 Ne1/SE1/4; 
Section 34,  SW1/4SW1/4; 

     T. 6 S., R. 32 E., 
      Section   3,  SW/14NE1/4, N1/2NW1/4, SE1/4; 
      Section 11,  W1/2NW1/4, W1/2SE1/4; 
      Section 13,  W1/2NW1/4, SW1/4; 
      Section 14,  NE1/4. 

Generally, Casa Diablo Road, Fish Slough Wilderness Study Area (CA-010-080), Casa Diablo 
Wilderness Study Area (CA-010-082), Volcanic Tableland, Bishop Field Office.  

A.  Background 

Page 1 of 36 
 

The California Broadband Cooperative (CBC) was authorized to install fiber optic lines under 
right-of-way (ROW) grant CA 052376 issued on May 22, 2012 for an interstate line covering 
593 miles in length. The project is commonly referred to as Digital 395.  The grant was issued 
under the authority of the Federal Land Policy and Management Act of October 21, 1976 (90 
Stat. 2776, 43 U.S.C. 1761) as amended (FLPMA). 

The issued fiber optic ROW is based on the project’s Environmental Assessment, BLM Public 
Lands Plan of Development, ROW stipulations and construction and engineering drawings 
submitted by Praxis.  Under the issued ROW, CBC was authorized to install conduit within the 
boundaries of the Casa Diablo road ROW.  The road is considered to be a RS 2477 ROW, 



portions of which are held and maintained by Inyo County and Mono County.  The RS 2477 
ROW width is defined as the limit of past disturbance as evidenced on the ground.  The Casa 
Diablo section of the fiber optic project is known as segments M123 and I101.  For M123 and 
I101, the northeast edge of past disturbance is the ROW boundary and also the boundary of two 
Wilderness Study Areas (WSAs); Fish Slough WSA (CA-010-080) and Casa Diablo WSA (CA-
010-082). See Map 1. 

There are no setbacks to WSA boundaries.  The southwest boundary of both WSAs is the edge of 
the Casa Diablo Road disturbance that existed at the passage of FLPMA in 1976.  The BLM is 
mandated in FLPMA to not impair the suitability of WSAs for preservation as wilderness.  The 
BLM developed a non-impairment standard to meet this mandate.  All uses and/or facilities in 
WSAs must be both temporary and not create surface disturbance.  The installation of the 
conduit and associated facilities as part of the Digital 395 project does not meet either 
requirement of the non-impairment standard.  

BLM staff determined in field exams in December 2012 that the Digital 395 project created 
surface disturbance outside the issued ROW and that portions of the facility may have been 
located within the WSA boundaries.  Work was stopped pending further review of unauthorized 
activity. 

The BLM issued a Notice of Trespass to the CBC in January 2013 with the determination that 
portions of the fiber optic facility and surface disturbance associated with its placement were 
outside of road ROW and constructed in the Fish Slough WSA from I Station 132+50 to I 
Station 204+00, about 1.4 miles in the southern portion of the Casa Diablo road.  It was also 
determined that from I Station 132+50 to I Station 0+00 and from M Station 215+50 to M 
Station 594+50, about 9.7 miles in the northern portion of the project, the fiber optic facility is 
not within the Fish Slough or Casa Diablo WSAs or outside the ROW. In the northern 9.7 mile 
segment, however, there is installation surface disturbance (consisting mainly of rocks and 
boulders) and there are fiber optic line markers within the WSA and outside the road ROW.  See 
Maps 2 and 3. 

A detailed field exam was conducted February 14th, 2013 with representatives of the BLM, the 
CBC, and Mono County and Inyo County Public Works Departments to determine where the 
fiber optic construction had taken place outside of road ROW and within the Fish Slough WSA 
in the 1.4 mile segment at the southern end of Casa Diablo road.  In that segment there is a 5,100 
foot long section (beginning at the southern 180 degree road bend and going northwest) where 
trenching had taken place but they were unable to install the conduit for the cable because the 
rock was fracturing badly and the CBC needed to return with different equipment. This segment 
of trenching without conduit installation was identified as being within the WSA. The 
appropriate conduit installation location was flagged for this section.  Further to the north and 
about 1,400 feet south of the Sad Boulder turnoff on Casa Diablo road, a 250 foot section of 
trenching with conduit installation was identified as being within the WSA. The appropriate 
conduit installation location was flagged for this section. 

In addition, during fiber optic conduit installation, a historic wagon trail was impacted where the 
trail criss-crosses the Casa Diablo road at three intersections.  This trail was not identified in the 
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pre-construction cultural inventory and was only identified after construction activities had 
impacted the intersections.   

Under the cultural stipulations for cultural resources, impacts to unknown cultural features, in 
this case, a historic wagon trail will be handled as an “Inadvertent Discovery”.  The National 

Telecommunications and Information Agency (NTIA), the lead agency for the fiber optic 
project, is responsible for dealing with inadvertent discovery issues.  The NTIA is currently 
working on resolution of the impact to the wagon trail.  Analysis and Resolution of this impact 
will not be discussed in this document. 

It was also determined that portions of the fiber optic facility and surface disturbance associated 
with the Digital 395 project were conducted in designated critical habitat for the federally 
threatened Astragalus lentiginosus var. piscinensis (Fish Slough milk-vetch).  See Map 4.  The 
NTIA was responsible for consulting with the U.S. Fish and Wildlife Service (USFSW) about 
possible effects that may occur to federally endangered or threatened wildlife, plants and 
designated critical habitat.  The Digital 395 ROW that was issued to CBC by the Bishop FO was 
done so based on the environmental analysis conducted by the NTIA.  The fiber optic alignment 
was not previously identified as being within Designated Critical Habitat.  Since the 
determination that the Digital 395 project passes through critical habitat, the NTIA has consulted 
with the USFSW.   

Purpose and Need for Proposed Action  

The purpose of the project is to restore wilderness characteristics to the Fish Slough and Casa 
Diablo Wilderness Study Areas as well as to rehab areas impacted by previous Digital 395 
construction activities within the boundary of Fish Slough milk-vetch critical habitat. This 
document will also provide measures for completing the fiber optic line installation in a manner 
that will avoid adverse effects to critical habitat.  

The project is needed because during construction of the Digital 395 project along Casa Diablo 
road, work was conducted outside the authorized road ROW which resulted in ground 
disturbance and the location of facilities within the WSAs.  This is a violation of the non-
impairment standard and the BLM must address this violation per BLM Management of BLM 
Wilderness Study Areas Manual 6330 1.6.3.  Construction activities impacted an unknown 
historic wagon trail.  The construction activities also occurred within the boundary of critical 
habitat, these activities occurred without prior consultation with the USFSW about potential 
impacts to Fish Slough milk-vetch critical habitat.  

The BLM will make a Decision regarding the location and method of WSA and critical habitat 
restoration and the location of future work within the segments along the Casa Diablo Road. 

Public Participation, Scoping and Issues 

A Notice of Proposed Action (NOPA) was mailed out to interested publics on March 18, 2013 as 
well as posted electronically on the BIFO website for review. The NOPA was mailed to 
individuals, organizations and government entities who had requested to receive notice about 
proposed actions in Wilderness Study Areas. The NOPA was also mailed to the Native American 
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tribes whom have ancestral ties to the project area.  The NOPA requested that comments be 
received by April 1, 2013.  Comments could be submitted via mail or email.  

Comments were received from one non-profit organization and from one individual; both via 
email.  One new issue, the potential for the establishment of invasive plant species, was 
identified in the comments and the proposed action has been modified to address this concern. 

There were several comments about biological and compliance monitoring.  These are addressed 
in the proposed action. 

Plan Conformance: 

LUP Name:    Bishop Resource Management Plan 
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Date Approved:  March 25, 1993 

 
The action is subject to the Bishop Resource Management Plan (RMP), approved March 25 
1993. The proposed action has been reviewed and will be in conformance with the plan even 
though it is not specifically mentioned in the RMP. 

The 1993 Bishop RMP states under General Policies on Page 8, No.1; “Management will be on 

the basis of multiple use and sustained yield as per Federal Land Policy and Management Act of 
1976 (FLPMA) section 102 (a)(7).”  Under the concept of multiple-use and sustained yield, the 

BLM is also authorized under FLPMA section 501(a)(1-7) to grant Rights-of-Way (ROW) and 

amendments to ROWs for such uses as pipelines, roads, power lines, wells, and other facilities 

on the public lands for the public good. 

Under the RMP, Valid Existing Management, Column 1, Page 10, it states, “Decisions and 

recommendations made in the following documents are still valid and are incorporated into this 

Record of Decision; and one document cited under No. 2, Benton-Owens Valley/Bodie-Coleville 

Final Wilderness EIS (1987).  This document covers 19 Wilderness Study Areas (five of which 

have since been released) which include 287,876 acres of Bureau land.  The WSAs cited in this 

EA are identified in the stated EIS and are managed under BLM Management of BLM 

Wilderness Study Areas Manual 6330. 

Under the RMP, Area Wide Decisions, Page 17, it states, “Protect and enhance unique or 

important vegetation communities and wildlife habitats.” including, “Yearlong protection of 

endangered, threatened, candidate, and sensitive plant and animal habitats.” 

The proposed action will be the restoration of public land for resolution of impacts to Wilderness 

Study Areas per BLM Manual 6330 1.6.3.  The Bishop RMP indirectly prohibits such actions 

and per the Wilderness Study Areas Manual 6330, the manual requires resolution of the WSA 

violations. 



The proposed action is within the RMP’s Benton Management Area.  The proposed action will 
not violate any specific decisions for the management area and will be in conformance with the 
direction for the management area.   

B.  Alternatives: 
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1. Alternative A:  Proposed Action  

The proposed action will be the restoration of two WSAs: the Fish Slough WSA (CA-010-080) 
and the Casa Diablo WSA (CA-010-082) along their boundaries adjacent to the northeast side of 
Casa Diablo road.  This area will cover about 11.1 miles of WSA boundary.  The restoration will 
be needed due to construction impacts that occurred during trenching and the placement of the 
conduit, and fiber optic location markers for the Digital 395 fiber optic project.  As part of that 
restoration, the proposed action will also relocate facilities to within the authorized road ROW 
and the authorized Digital fiber Optic ROW, and outside the WSA boundaries.  A portion of the 
restoration work (approximately 350 linear feet) within the Fish Slough WSA will also occur 
within Fish Slough milk-vetch critical habitat. Construction activities that occurred within the 
boundary of critical habitat but outside the WSA will also be rehabbed. 

In addition, the BLM will acknowledge the re-alignment of the Digital 395 right-of-way grant 
CACA 052376 by changing the fiber optic location along Casa Diablo road on BLM 
administered public land from 2 feet from edge of traveled roadway (original design) to the 
actual installed location and documented on “as built” engineering drawings to be submitted by 

CBC, Inc. upon completion of the project segment.  This re-alignment applies to the project 
engineering stations for I101 and M123 as follows: I Sta 00+00 to I Sta 222+00 and M Sta 
200+00 to M Sta 594+50.  The 10 foot wide permanent right-of-way will begin 2 feet northeast 
of the installed conduit and extend southwest towards the traveled portion of the roadway.  
Potential re-alignment remedies were identified within the original authorizing documents.  

The proposed action does not cover or address the rehabilitation of the fiber optic conduit 
installation that is not in WSAs or within the boundary of critical habitat.  This activity will be 
completed per the fiber optic right-of-way grant, and associated Plan of Operation, the Digital 
395 Plan of Development, Section 6 - Post Construction Activities for the Project and any 
mitigation or design features identified in those documents. 

The proposed action regarding the WSAs and critical habitat is described using three segments of 
the Casa Diablo road and associated surface disturbance that took place within the WSAs and 
critical habitat.  The first segment is the southern portion of the road and covers approximately 
0.33 miles.  See Map 4.  This section is not within or immediately adjacent to WSA but is 
partially within the boundary of critical habitat.  It begins along the southern portion of the Casa 
Diablo road at the boundary of BLM administered land and land owned by the Los Angeles 
Department of Water and Power.  The second segment covers 1.4 miles and begins at the 
southern edge of the Fish Slough WSA where it meets the Casa Diablo Road (between 
engineering stations I 132+50 and I 204+00).   See Map 2.  The third and northern most section 
covers 9.7 miles (between engineering stations I 132+50 and I 204+00, and M 215+50 to M 
594+50).  See Map 3.  The split between these segments is generally where the Sad Boulders 



turnoff is located on Casa Diablo road.  The proposed restoration will be coordinated with CBC 
construction and rehabilitation personnel in order to achieve a successful restoration of the WSA 
disturbance.   

Within the first 0.33 mile segment approximately 910’ (all lengths are approximate) of fiber 
optic line has been installed within the boundary of critical habitat. Also within this segment 
there is a 400’ section within the boundary of critical habitat where no work has been done.  No 

impact to WSA occurred in this segment.  The majority of the 910’ of installed fiber optic is 

within the existing project ROW.  However, there are portions within this segment which may 

have contained a primary constituent element of critical habitat (see Special Status Plant section 

below).  Restoration in this area will include seeding with native, site appropriate seed, post 

project monitoring for invasive plants and the re-contouring of disturbed soil.  

Installation of fiber optic line and the associated construction activities within the 400’section 

where no previous work has occurred is not part of the proposed action but is part of the initial 

Digital 395 project.  Installation within the 400’ will likely occur concurrently with the proposed 

action.  The NTIA has consulted with the USFSW regarding potential impacts to critical habitat. 

The NTIA determined, and the USFSW concurred, that the project may affect but is not likely to 

adversely affect Fish Slough milk-vetch critical habitat.  See attachment 1.  Although fiber optic 

line installation within the 400’ section is not part of this EA, the proposed action of this EA 

provides Design Features for avoiding adverse impacts to critical habitat for all future work that 

occurs within its boundary, including the 400’ section. 

For the 1.4 miles of the Casa Diablo road impact, which are within the Fish Slough WSA, there 

are various portions of this segment with specific descriptions and restoration methods.  This 

section includes a 350’ (approximate) section that is within critical habitat. 

The most southern portion of the WSA boundary encompasses 5,100 feet (beginning at the 

southern 180 degree road bend and going northwest).  The first 350’ are within the boundary of 

critical habitat.  In this area, no fiber optic conduit was installed but a trench was created using a 

bulldozer and ripper shank.  The trench is located in near-surface bedrock composed of solidified 

volcanic ash known as Bishop Tuff.  Trench construction resulted in large fractured rocks which 

in some places protrude above ground surface.  It has been determined that the WSA boundary 

was located about 6-7 feet from the traveled roadway (past blading disturbance).  The 

constructed trench is 7-8 feet from roadway edge and is within the WSA.  This area also had 

surface disturbance resulting from bulldozer activity and unearthed boulders were placed in the 

WSA. 

A new trench alignment, which will be 4 feet towards the roadway, will be constructed using a 

rock saw.  The saw will cut a 3-4 foot deep by 4”-6” wide channel in the bedrock.  This channel 

will be outside the WSA boundary and within the road ROW and the authorized fiber optic line 

ROW.  A burial vault will be placed between the new channel and roadway edge.  The rock saw 

will eliminate the bedrock fracturing that took place during the ripping operation. 

The old trench will be rehabbed by running a bulldozer over the fractured rock area, thereby 

crushing and compacting the rocks into the trench.  Berms that were created during the ripping 
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operation will be pulled back into the disturbed area using a backhoe or excavator.  Native soil or 
decomposed granite will then be spread over the disturbed area, bringing the soil surface to 
existing grade.  Native soil could be extracted from large bladed berms along the road edge in 
areas not within a WSA or critical habitat.  Soil could also be extracted from the road-cut along 
the Casa Diablo Road opposite the turn-off for the road to the Sad Boulders (soil extraction will 
be limited to those soils disturbed during Digital 395 trenching activities).  Unearthed rocks or 
boulders will be removed from the WSA and will be transported offsite to a suitable location (per 
BLM direction), or taken and stockpiled at the end of quarry road to be used by the BLM for 
other projects.  The soil surface will be smoothed, and then tilled or harrowed for a semi-rough 
surface.  Rehabbed areas within the Fish Slough WSA and critical habitat will be seeded and 
planted under the direction of the Bishop BLM.  

The remaining portion of the 1.4 mile segment has a ripped trench and conduit installed, and 
except for a 250 foot long segment, is outside the WSA boundary.  The trench and conduit are 
about 7-8 feet from the roadway edge.  The conduit alignment is within the authorized road 
ROW and within the authorized fiber optic line ROW.  This segment portion has surface 
disturbance from bulldozer trench activities and unearthed boulders in the WSA. 

Berms that were created during the ripping operation will be pulled back into the disturbed area 
using a backhoe or excavator.  Native soil or decomposed granite will then be spread over the 
disturbed area, bringing the soil surface to existing grade.  Native soil could be extracted from 
large bladed berms alongside of road which is not within a WSA.  Unearthed rocks or boulders 
will be removed from the WSA and will be transported offsite to a suitable location (per BLM 
direction), or taken and stockpiled at the end of quarry road to be used by the BLM for other 
projects.  Rehabbed areas within WSA will be seeded and planted under the direction of the 
Bishop BLM.  

In the 250 foot segment that has installed conduit within the WSA, a new trench alignment, 
which will be 4 feet towards the roadway, will be constructed using a rock saw.  The saw will cut 
a 3-4 foot deep by 4”-6” wide channel in the bedrock.  This channel will be outside the WSA 

boundary, within the road ROW and within the fiber optic line ROW.  The rock saw will 

eliminate the bedrock fracturing that took place during the ripping operation.  The old trench will 

be rehabbed by running a bulldozer over the fractured rock area, thereby crushing and 

compacting the rocks into the trench.  The conduit will not be removed from the old trench, and 

will be abandoned in place.  Conduit removal was determined to be unreasonable and will result 

in more surface disturbance than was already present.  Native soil or decomposed granite will 

then be spread over the disturbed area, bringing the soil surface to existing grade.  Soil surface 

will be smoothed, and then tilled or harrowed for a semi-rough surface. Rehabbed areas within 

WSA will be seeded and planted under the direction of the Bishop BLM. 

After rehab, WSA boundary signs will be placed along the established boundary which will be 

about 2 foot past the installed conduit.  Sign placement and location will be decided by the BLM. 

For the northern 9.7 miles of Casa Diablo, unearthed rocks or boulders will be removed from the 

WSA and will be transported offsite to a suitable location (per BLM direction), or taken and 

stockpiled at the end of quarry road to be used by the BLM for other projects.  Berms that were 
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created during the ripping operation will be pulled back into the disturbed area using a backhoe 
or excavator.  Two fiber optic location signs will be removed from the WSA.  After rehab, WSA 
boundary signs will be placed along the established boundary.  Sign placement and location will 
be decided by the BLM. The Casa Diablo Road and WSA boundaries will be monitored by BLM 
personnel to ensure that the restored areas are not used for travel.  

Project Design Features 

All equipment will be washed prior to entering public land in order to remove any accumulated 
dirt debris or vegetation that may have non-native invasive plant seeds.   

Following completion of the rehabilitation work, the project area within the WSAs and critical 
habitat will be monitored for non-native invasive plants/noxious weeds for three years.  The 
proponent will be responsible for monitoring.  The proponent will provide the BLM with the data 
and a monitoring report annually.  The BLM will determine if treatment is necessary and if so, 
what treatment method will be appropriate.  Treatment will be the responsibility of the 
proponent.   

Water will be used for dust mitigation during construction activities. 

The proposed action will take place as soon as authorized and projected to be around June 15, 
2013 and will take two months for construction and rehabilitation.   

From March 15 to September 15 (migratory breeding season), nesting bird surveys will occur 
within 100 feet (500 feet for raptors) of the proposed action area.  If nests are located, or if other 
evidence of nesting is observed, a protective buffer will be delineated by the project biologist or 
bio-monitor and avoided to prevent destruction or disturbance to nests until they are no longer 
active.  The start and end dates of the seasonal restriction may be altered based on site-specific 
information such as elevation and winter weather patterns, which will affect breeding chronology 
and the presence of the species.  

All construction activities within the WSA or within the boundary of critical habitat will occur 
within areas previously disturbed by Digital 395 activities or within other areas which do not 
contain PCEs of critical habitat (as identified by the BLM). 

Project measures specific to fiber optic line installation within or immediately adjacent to Fish 
Slough milk-vetch designated critical habitat: 

1. Prior to construction, NTIA will ensure that CBC coordinates with the BLM to 
delineate project boundaries in Fish Slough milk-vetch critical habitat.  The project 
boundaries will be delineated to minimize the amount of disturbance and restrict 
construction activities previously disturbed areas.     

a. The CBC, including a project biological construction monitor and the BLM will meet 
at the site to delineate project boundaries within Fish Slough milk-vetch critical 
habitat. 
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b. Installation of the fiber optic line and the associated construction activities conducted 
within critical habitat where fiber optic has not been installed and no pre-ripping has 
occurred (approximately 400’) will be done as follows: 

i. Approximately 200’ will be “bored” (Hydro Directional Drilling). Areas of entry 

and exit will be located in previously disturbed areas which are not likely to 

contain primary constituent elements of critical habitat (as identified at the site by 

the BLM). 

ii. The remaining 200’ will be done with a rock wheel in areas of previous 

disturbance which lack vegetation and are no likely to contain primary constituent 

elements of critical habitat (as identified at the site by the BLM). 

2. A biological monitor will be present when construction work is occurring in Fish 

Slough milk-vetch critical habitat.  During the underground portions of boring 

activities, if no other surface activities are occurring, no biological monitor is 

required.  The biological monitor will be responsible for ensuring that construction 

activities remain within the project boundaries identified at the site with the BLM.  If 

CBC finds that construction work needs to occur outside the previously defined 

project boundaries, CBC will immediately contact BLM to discuss how to proceed. 

For those portions of the fiber optic installation along Casa Diablo Road which is not addressed 

above; unearthed rocks or boulders will be removed and transported offsite to a suitable location 

(as per BLM direction, or stockpiled at the end of quarry road, to be used by the BLM for other 

projects.   

For those portions of the fiber optic installation along Casa Diablo road, all future activities will 

be confined to the existing areas of disturbance. 

2. Alternative B:  No Action  
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Under the No Action alternative, no action will take place to remedy the conduit already in place 

and within the WSA.  Surface disturbance rehabilitation, including boulder removal, will not be 

completed within the WSA or other areas of disturbance outside the original Digital 395 ROW.  

Portions of the Fish Slough milk-vetch critical habitat will not be rehabilitated. 

The fiber optic line disturbance outside the WSAs will be rehabbed and the uninstalled conduit 

will be placed nearer the road as proposed in the proposed action.  This action will be under the 

existing ROW development authorization and re-alignment.   

 
3. Alternatives Considered but Rejected: 

One alternative was considered but rejected; South Side Fiber Realignment. 

Under the South Side Alternative, the fiber optic line will be placed on the south side of Casa 

Diablo road between the 180 degree road bend and the Sad Boulders turnoff on the road.  This is, 



essentially, the southern 1.4 miles of the road on public land.  The current alignment will be 
abandoned and any conduit in place will be left in the ground.  Rehab will take place as per the 
ROW grant and POD and as described in the above proposed action alternative. 

This alternative will create additional impacts on the other side of the road (including within 
portions of Fish Slough milk-vetch critical habitat), and also impact the historic wagon trail at 
three additional locations.  Conduit placement could be accomplished by rock saw to minimize 
the surface disturbance but there still will be surface disturbance as a result of the large 
equipment.  The new alignment will cross the Casa Diablo Road in two locations.  These road 
cuts will not be in the county’s interest as the line will now be in the road ROW and subject to 
future road maintenance activities.  This alternative was rejected due to the above issues and it 
was decided that rather than create new additional surface disturbance and impacts to the historic 
road, it will be better to resolve the problems for the current location. 
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C.  Affected Environment and Environmental Impacts: 

1. Alternative A:   Proposed Action 

General 

The proposed action does not involve wilderness, any Area of Critical Environmental Concern, 
Wild and Scenic River Corridor, essential fish habitat, wetlands, floodplains, prime farmlands, or 
water quality (including ground or surface waters).  The proposed action area is not within or 
near any of the above cited special designated areas nor does the area have these characteristics.  
There will be no impacts to the above cited areas. 

There will be no effect on threatened or endangered species as a result of the action.  The 
proposed action area is not within existing or potential habitat for known threatened or 
endangered species.  The proposed action does involve Wilderness Study Areas (WSAs). 

Air Quality  

The proposed action is not within the Owens Valley federal air quality nonattainment area for 
PM10.  Air quality throughout the project area is generally good.  There are, however, times that 
the area does not meet air quality standards due to locally generated and/or transported in 
pollutants.  This has resulted in the current classification for portions of the Owens Valley as a 
federal nonattainment/maintenance area for PM10 under the National Ambient Air Quality 
Standards.  The project area is within the Great Basin Unified Air Pollution Control District 
(GBUAPCD).  A State Implementation Plan (SIP) has been prepared for the planning area which 
identifies sources of emissions and control measures to reduce emissions.  Federal actions are 
subject to conformity determinations under 40 CFR 93. 

In order to determine the impact of PM10 emission, the action’s emission must fall below the 
Federal Conformity Rule De Minimis threshold level of 70 ton/yr.  It must also be below a 
significant level which is defined as less than 10 percent of a non-attainment or maintenance 



area’s total emissions budgeted for that pollutant.  In the case of the Owens Valley non-
attainment area this budgeted amount is 294,080 tons per year and 10 percent of this amount is 
29,408 tons per year. 

The proposed action will result in PM10 emissions from construction generated dust and 
equipment exhaust.  Water will be used for dust control during construction and rehab activities.  
It is projected that direct and cumulative emissions will be well below the 70 tons/year threshold 
for a conformity determination (40 CFR 93 153).  Because the increase in PM10 associated with 
the proposed action is clearly de minimis, there is minimum impact on air quality. 

Cultural Resources 

The Area of Potential Effect for this undertaking was inventoried and analyzed for cultural 
resources under the original EA.  The proposed action has been reviewed by the BLM Bishop 
Field Office archaeologist and it has been determined that the proposed action will not adversely 
affect any known cultural resource. 

During fiber optic conduit installation, portions of an historic wagon trail were impacted where 
the trail crosses the Casa Diablo Road at three locations.  This trail was not identified in the pre-
construction cultural inventory and was only identified after construction activities had disturbed 
the resource at the three intersections.   

Under the cultural stipulations for the project, impacts to previously unidentified cultural 
resources, in this case, an historic wagon trail are considered as an “Inadvertent Discovery”.  The 

National Telecommunications and Information Agency (NTIA), the lead agency for the fiber 

optic project, is responsible for dealing with inadvertent discovery and resolving potential 

adverse effects.  Cultural stipulations regarding the inadvertent discovery of cultural resources 

and the procedures for resolving any impacts are documented under the fiber optic ROW Grant 

document, Exhibit B Stipulations, 1.6, Page 15.  

The NTIA, through CBC, contracted the recordation and evaluation of the wagon trail to a BLM 

permitted archaeological consultant.  This effort resulted in the identification and documentation 

of over 1 mile of extant historic wagon trail.  The consultant’s evaluation recommended that the 

wagon trail be considered as eligible for listing on the National Register of Historic Places.  The 

consultant also determined that although the historic resource may have been impacted at several 

locations the nature and extent of this disturbance was difficult to determine since no previous 

resource documentation existed.  The consultant recommended that given the limited disturbance 

area and the extent of the remaining feature, the impacts be considered less than adverse.  The 

BLM Bishop Field Office archaeologist concurred with this determination.  It was also 

determined that the identification and recordation of the historic resource offset any potential 

impacts that occurred as a result of the unauthorized realignment.  The analysis and resolution of 

this matter is not further discussed in this document. 
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Visual Resources 

The Visual Resource Management (VRM) for the public land area surrounding the proposed 
action area is classified as VRM II. The objective of VRM Class II is that, “changes in any of the 
basic elements caused by a management activity should not be evident in the characteristic 
landscape, A contrast may be seen but should not attract attention.”  

The key observation point (KOP) for the area will be along the Casa Diablo Road.  This road has 

daily use from casual visitors and recreational users using the road to access areas within the 

Volcanic Tablelands.  There is no posted speed limit on the road, but due to dirt road conditions, 

vehicle speeds range from 10-40 mph. 

The current condition of the fiber optic line project is quite noticeable due to the removal of 

vegetation along the road edge, unearthed boulders positioned in the brush, and areas where 

exposed fractured rock protrudes above ground level in the ripped conduit trench.  Project work 

in the area was halted on December 11, 2012 until the potential impacts to WSAs could be 

evaluated.  The current un-rehabbed condition and the impacts to WSAs do not meet VRM Class 

II standards. 

The proposed action will remove the visible unearthed boulders, remove any visible fractured 

rock from the trench, spread native soil or suitable substitute, seed the disturbance area, and then 

leave a rough soil surface. 

It is expected that the rehabilitation will start the re-vegetation process and begin to bring the 

area into VRM conformance.  Full conformance will take place when vegetation begins to grow 

and mature.  This is especially true when the shrub component of the vegetation community 

obtains 1-2 feet high.  Shrub growth will get to this stage after about 2-3 years of normal 

precipitation. 

Soils 

The following paragraph summarizes information from the Soil Survey of Benton-Owens Valley 
Area, California, Parts of Inyo and Mono Counties, completed by the Natural Resources 

Conservation Service.  Soil of the area is Honova loamy coarse sand.  The parent material is 

residuum weathered from welded rhyolitic tuff.  The top 3 inches of the soil profile is a very pale 

brown loamy sand.  There are approximately 1% cobbles and 5% gravel on the surface.  The 

profile between 3-9 inches is a very pale brown sandy loam.  Deeper than approximately 9 

inches the soil is a hard rhyolitic tuff. 

The soil surface within the majority of the project area has routinely been disturbed in the past 

due to being within the county road ROW. Soils immediately adjacent to the traveled roadway 

are generally a mix of native soils and non-native material put on the surface of the road during 

routine road maintenance.  Soils of the project area were also disturbed by the trench 

construction and cable installation of the Digital 395 project.  In several areas large rocks that 

had been underground have been ripped up and are now lying on the surface.  
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Within the WSAs and critical habitat the proposed action will farther disturb the soils in the short 
term, but overall, the proposed action will re-contour the soils to a more natural condition.  The 
majority of all soil disturbances will be limited to areas previously disturbed by Digital 395. New 
soil disturbance may occur during the removal of unearthed rocks that are within the WSA but 
outside the area of disturbance directly associated with line installation/trench construction.  The 
proposed action will result in a potential for a short term increase in wind and water erosion. 
However, after the machinery work is complete, the potential for erosion will be similar or less 
than the pre-project condition.  Seeding (done as part of the proposed action) of the disturbed 
area will help to farther stabilize the soil. 

Vegetation, including Non-Native Invasive Plants and Special Status Plant Species 

The project area is predominantly characterized by the shadscale scrub vegetation type (Sawyer, 
Keeler-Wolf, Evens 2008). Dominant plants include; shadscale (Atriplex confertifolia), fourwing 
saltbush (Atriplex canescens), Nevada ephedra (Ephedra nevadensis), indigo bush 
(Psorothamnus species) and Indian ricegrass (Stipa hymenoides).  The non-native species 
Russian thistle (Salsola tragus) and cheatgrass (Bromus tectorum) are also present.  The 
vegetation canopy cover of the project area is between approximately 10-25% in the WSAs and 
considerable less in the county road ROW. The vegetation type and the dominant plants are 
common and locally abundant. 

A majority of the project area that is outside of the WSAs has been disturbed, to some degree, 
prior to the Digital 395 project due to the project area being immediately adjacent to the road as 
well as within the county road ROW. Vegetation within the county road ROW was likely 
crushed by vehicles or equipment, bladed or had road cast-off material piled on it, prior to 
Digital 395 activities. There were pockets of vegetation within the project area that were within 
WSA and/or outside the county ROW that had likely not been subject to direct impact prior to 
the Digital 395 activities. However, the activities associated with the Digital 395 trench 
construction and cable placement project have since disturbed the majority of the vegetation 
within the project area.  The disturbances ranged from plants being crushed by equipment, rocks 
and soil to plants being uprooted.  Disturbance to soil has also likely increased the potential for 
increases in non-native invasive plants/noxious weeds.   

The proposed action may cause minimal, short term, direct impacts to vegetation. This may 
occur in the form of crushing or up-rooting of vegetation that has not already been completely 
uprooted.  The impacts are expected to be minimal because there are few plants in the project 
area that have not already been crushed or up-rooted as a result of routine road maintenance or 
the Digital 395 project. Restoration work done as part of the proposed action will only occur 
within the areas previously disturbed by the Digital 395 trenching and cable installation. Direct 
impacts to vegetation will be minimized by avoiding (when possible) existing vegetation within 
the previously disturbed area if practical. 

Overall, restoration activities may cause minor disturbances to vegetation but over time the 
proposed action is expected help native vegetation re-establish in the area. However, vegetation 
reestablishment may be hindered or impacted due to the fact it is right next to a road and most of 
it is within the county road ROW. 
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A comment letter received in response to the Notice of Proposed Action that was sent out in 
regards to the proposed action stated that re-vegetation should include the establishment of 
seedling/shrubling vegetation grown out from local seed sources. It was decided due to the small 
scale of the disturbance and the location of the project (immediately adjacent to a road that is 
regularly driven and maintained) that planting seedlings was not appropriate/necessary.  Portions 
of the disturbance that occurred, occurred just outside the WSA and within the county road 
ROW, therefore these areas were already disturbed. It is believed that re-contouring the soil and 
seeding with native seed appropriate for the site will be adequate for restoration given the 
characteristics of the site. 

Non-Native, Invasive Plants/Noxious Plants 

Both Russian thistle and cheatgrass are present within and adjacent to the project area.  Red 
brome (Bromus madritensis) may also occur in and around the project area. Russian thistle 
occurs in patches throughout the Volcanic Tablelands and is generally associated with disturbed 
areas, including road edges. Cheatgrass occurs throughout the Volcanic Tablelands with some 
areas having higher densities than others. In areas where these invasive non-natives occur they 
may be impacting native vegetation by limiting the recruitment of native annual plants or 
perennial forbs. Invasive non-natives such as cheatgrass and red brome also have the ability to 
spread wildfire by forming a continuous layer of flashy fuel between shrubs. Wildfires can 
promote greater non-native annual grass establishment and subsequent loss of native vegetation. 

The existing soil disturbance and disturbance to native vegetation caused by the Digital 395 
trench construction may lead to increases of these or other non-native invasive plant species in 
the disturbed areas. For all areas outside of the WSA there is a stipulation of the existing ROW 
regarding noxious or invasive plants: 

ROW Grant document, Exhibit B Stipulations, 1.29, Page 19, it states, “The applicant shall 

monitor and control noxious and invasive weeds in the project area.  Control of weeds shall be 
coordinated with the BLM staff and shall consist of removal by mechanical methods, rather than 
herbicides.  All vehicles, equipment and personnel will be cleaned prior to construction and 
maintenance of the right-of-way.” 

However, regarding long-term impacts to WSAs or critical habitat, the existing ROW stipulation 

does not require any non-native invasive plant/noxious weed mitigation past the final rehab of 

the project.  Seeding the project area with a native seed mix is expected to help reduce the 

potential for impacts due to invasive plants.  The post-rehabilitation monitoring and invasive 

plant treatments (if needed) included as part of the proposed action will farther reduce the 

potential for establishment and/or invasive plant increase within the WSAs and critical habitat. 

Overall the proposed action is not expected to cause a measurable increase in the risk of invasive 

plant establishment or spread separate from the risk associated with the initial Digital 395 

disturbance or the routine disturbance occurring within the county road ROW.  Regardless, the 

non-native invasive plant/noxious weed stipulation included in the proposed action will likely 

decrease the risk of invasive plants impacting the area. 
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A comment letter received in response to the Notice of Proposed Action that was sent out in 
regards to the proposed action raised the issue of the potential for incursion by invasive plants 
due to the impacts to WSAs. As noted above, non-native plants were present in the area prior to 
the Digital 395 project. As part of this project, the project proponent will be responsible for 
conducting invasive plant monitoring and treatment (if needed) for three years after construction 
is complete project.   

Special Status Plant Species 

The BLM uses the term "Special Status Plants" to include: 

• Federal Endangered, Threatened, and Proposed plants.   

• BLM Sensitive plants. Sensitive plants are those species that are not Federally listed as 

Endangered, Threatened or Proposed for Federal listing, but which are designated by the 

BLM State Director for special management consideration.  By national policy, Federal 

Candidate species are automatically treated as BLM Sensitive.  The California State 

Director has also conferred sensitive status on California State Endangered, Threatened, 

and Rare species, and on species on List 1B (plants rare and endangered in California and 

elsewhere) of the California Native Plant Society's Inventory of Rare and Endangered 

Plants of California (unless specifically excluded by the State Director on a case-by-case 

basis), and on certain other plants the State Director believes meet the definition of 

Sensitive. 

No Federally Threatened, Endangered or Proposed plants or their habitats occur in the project 

area. However the proposed action does occur within boundary of designated critical habitat for 

the federally threatened Astragalus lentiginosus var. piscinensis (Fish Slough Milk-Vetch). 

Although the project passes through Fish Slough milk-vetch critical habitat, no Fish Sough milk-

vetch or any other BLM Sensitive plants are known to occur in the area based on a search of 

CNDDB (California Natural Diversity Database) records, historical Bishop Field Office records 

and plant surveys of the area. 

As designed, the Digital 395 project passes through a less than a ½ mile section of land that is 

designated as critical habitat for the Fish Slough milk-vetch by the USFWS and administered by 

the BLM.  The following information was obtained from the Department of Interior (2005), 

Federal Register Notice of the Final Rule for designation of critical habitat for Astragalus 
lentiginosus var. piscinensis. 

The geographic extend of designated critical habitat is based on the presence of primary 

constituent elements (PCEs) which were established by the USFWS.  Primary constituent 

elements include physical and biological features considered to be essential for the 

conservation of a given species and may require special management considerations for 

protection.  For Fish Slough milk-vetch, the USFWS has designated upland habitats 

adjacent (within 3,280 feet) to occupied Fish Slough milk-vetch habitat as critical habitat. 
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Adjacent, upland areas may contain a PCE, that being nesting and cover sites for 
pollinators that are essential to the conservation of Fish Slough milk-vetch. 

Of the 1,660 foot (all length numbers are approximate) section of the Digital 395 project 
alignment that are within the boundary of designated critical habitat, 910 feet of the fiber optic 
line has already been installed and another 350 feet has been trenched in preparation for 
installation.  A 400 foot section remains where line has not been installed and soil has not yet 
been disturbed by activities associated with the Digital 395 project. 

Following the discovery that the Digital 395 project was within critical habitat, the NTIA 
consulted with the USFWS about activities within and adjacent to the boundary of critical 
habitat. The NTIA determined, and the USFSW has concurred, that the Digital 395 project may 
affect but is not likely to adversely affect Fish Slough milk-vetch critical habitat.  

As noted in the USFSW concurrence letter to the NTIA (Attachment 1), it is difficult to know if 
Fish Slough milk-vetch pollinators occupied the disturbed area previous to the Digital 395 
activities. The impacted area may not have supported pollinator habitat due to area being within 
and immediately adjacent to the county road ROW which has been frequently disturbed by road 
maintenance and routine travel along the roadway. The USFWS concurrence letter stated the 
CBC should work with the BLM to implement appropriate measures to avoid adverse impacts to 
critical habitat. The USFWS concurrence letter to the NTIA also stated that the CBC should 
restore areas of critical habitat disturbed by Digital 395 project activities. 

By following the Project Design Features (e.g. work conducted within the boundary of critical 
habitat will be done within the footprint of the previous Digital 395 disturbance or other areas 
identified by the BLM that do not contain a PCE), the proposed restoration work will not affect 
critical habitat.  There will no effect to critical habitat because it is assumed that these recently 
disturbed areas do not contain a primary constituent element of critical habitat. 

Following the completion of the proposed action, it is expected that over time, soil stability and 
native vegetation condition will improve.  However it is unknown how much improvement will 
be due to the proposed action versus improvements that may naturally occur. Additionally, any 
improvement that occurs will be in such a small area and when combined with the fact that the 
habitat occurs at the edge of a frequently traveled and regularly maintained road, the 
improvements will not affect critical habitat. Furthermore the activity will have no effect to Fish 
Slough milk-vetch.       
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Wildlife/Threatened, Endangered and Sensitive Species Habitat 

There are no known federally listed or BLM Sensitive wildlife species or habitats within the 
proposed action area, therefore there will be no impacts to these species or their habitat.  

Wildlife that may occur in the project area includes a variety of migratory birds, reptiles and 
small mammals.  There may be temporary disruption of wildlife species during rehab work. 
However, wildlife in the area are likely accustomed to some level of vehicle disturbance as the 
county road is periodically maintained and frequently traveled.   In the long term, the project will 



provide minor benefits for wildlife as it will restore vegetation that could be used for food or 
cover.  

There will be no impacts to breeding migratory birds because during migratory bird season, 
nesting bird surveys will occur within 100 feet (500 feet for raptors) of the proposed action area.  
If nests are located, or if other evidence of nesting is observed, a protective buffer will be 
delineated by the project biologist or bio-monitor and avoided to prevent destruction or 
disturbance to nests until they are no longer active.  

Wilderness Study Areas 

The Casa Diablo Road is adjacent to three Wilderness Study Areas (WSAs): Fish Slough, CA-
010-080; Volcanic Tableland, CA-010-081; and Casa Diablo, CA-010-082. The proposed action 
is designed to restore unauthorized impacts to the wilderness characteristics of the WSAs that 
occurred during location of the Digital 395 facilities in violation of the BLM’s non-impairment 
standard. All uses and/or facilities in WSAs must meet the non-impairment standard (i.e. must be 
temporary and not create surface disturbance).  

The WSA boundaries and wilderness characteristics of the WSAs are described in the Final 
Intensive Inventory of Public Lands Administered by BLM California outside the California 
Desert. The WSA boundaries are also shown on maps included in the permanent WSA files 
maintained by the BLM’s Bishop Field Office.  The Fish Slough WSA was described as being 

“bounded…on the south by an improved dirt road leading to Casa Diablo Mountain.” The 

Volcanic Tableland WSA is “bordered on the northeast by a maintained dirt road that leads to 

Casa Diablo Mountain.”  The Casa Diablo WSA is “bounded… on the south by an improved 

road to Casa Diablo Mountain.” The physical boundary descriptions and original inventory maps 

all reflect that the road commonly referred to as Casa Diablo Road is the improved road to Casa 

Diablo Mountain described as one of the boundaries for each of the three WSAs.  

Where a WSA is bounded by a road, the WSA boundary is the edge of disturbance of that road 

that existed at the passage of FLPMA (BLM Manual 6330, General Policy, 1.6.B.4.b., pg I-9).   
It is the BLM’s policy not to establish new discretionary uses in WSAs that will impair the 

suitability of such areas for wilderness designation (BLM Manual 6330, General Policy, 1.6.B.5., 

pg I-9).   

The three WSAs were designated under Section 603(c) of FLPMA in 1979. Two of the three 

WSAs were directly affected by the project.  The Volcanic Tableland WSA is located on the 

southwest side of the Casa Diablo Road and though it is very near the project area, the facilities 

and ground disturbance occurred adjacent to the 11.1 miles of BLM land on the northeast side of 

Casa Diablo Road.  The Fish Slough WSA and Casa Diablo WSA are immediately adjacent to 

the Casa Diablo Road on the northeast side.  The two WSAs are separated by a utility corridor.  

Section 603(c) of FLPMA states, “During the period of review of such areas and until Congress 

has determined otherwise, the Secretary shall continue to manage such lands according to his 

authority under this Act and other applicable law in a manner so as not to impair the suitability of 

such areas for preservation as wilderness”.  This language is referred to as the” non-impairment” 
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mandate.  The BLM developed a non-impairment standard to meet this mandate. (BLM Manual 
6330, Policy, 1.6.A.1., pg I-4) 

Unless excepted under 1.6.C.2. all uses and /or facilities must meet the non-impairment standard 
(i.e. must be both temporary and not create surface disturbance), as described in the following 
detailed criteria (BLM Manual 6330, The Non-Impairment Standard, 1.6.c.1., pg I-10).  

Prior to the project implementation, the Fish Slough, Volcanic Tableland and Casa Diablo WSAs 
continued to possess the wilderness characteristics that existed in 1976: size, naturalness, and 
outstanding opportunities for solitude or a primitive and unconfined type of recreation.  The 
extensive surface disturbance and rock displacement that occurred during the placement of the 
Digital 395 facilities resulted in a small reduction in the size of the area of the Fish Slough WSA 
and Casa Diablo WSAs that is considered to be natural, or affected primarily by the forces of 
nature.  The visible trenching and extensive amount of rock exposed in the Fish Slough WSA has 
a very unnatural appearance.  The large boulders that were relocated to the Fish Slough and Casa 
Diablo WSAs are also unnatural in appearance when compared with the larger landscape. 
Opportunities for solitude or a primitive and unconfined recreation have been minimally 
impacted by the project because the project area was immediately adjacent to a road.  

The conduit and markers are not temporary facilities and placement of them within the Fish 
Slough WSA violates the non-impairment standard.  The extensive surface disturbance required 
for installation of the Digital 395 facilities also violates the non-impairment standard in those 
areas where the surface disturbance occurred within the WSA boundary.  Both the facilities and 
the surface disturbance also negatively impact the wilderness characteristic of naturalness 
because the work of human beings in the project area portion of the WSAs is no longer 
substantially unnoticeable.  

The BLM’s goal is to immediately restore the impacts caused by any unauthorized action to at 

least the condition that existed prior to the impact or that which existed in October 1976 ….If the 

impacts are so severe as to make it impossible or unreasonably costly to restore, or if restoration 

efforts will result in greater loss of wilderness values than natural restoration, an alternative 

restoration strategy should be applied that achieves the maximum possible level of restoration. 

The BLM will attempt to collect costs or restoration from any and all persons responsible for 

causing impacts (BLM Manual 6330, General Policy, 1.6.B.3.a., pg I-8). 

The BLM may remove structures and other facilities that impair wilderness characteristics, do 

not meet any of the exceptions to non-impairment, or are not permissible uses as detailed in 

section 1.6D of this policy… (BLM Manual 6330, General Policy, 1.6.B.3.b., pg I-8). 

Relocation of the section of conduit that will house the fiber optic cable and markers that were 

installed within the boundaries of the Fish Slough WSA to an area that had existing road 

disturbance prior to the new disturbance and facility installation is consistent with BLM’s policy 

to remove structures and facilities that impair wilderness characteristics.  The placement of the 

structures violates the non-impairment standard and has a negative impact on the naturalness of 

the area.  The ground disturbance that occurs during the conduit installation will be in an area 
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that has already been disturbed.  The conduit will be moved to a location that was within the road 
disturbance that existed prior to the project; outside the WSA boundary.  

The rock removal and restoration of the soil surface and native vegetation will result in 
restoration of wilderness values.  In the short-term, while the restoration work is being 
completed, there will be negative impacts to wilderness characteristics.  The use of equipment in 
the area and presence of workers will temporarily affect solitude in the WSAs, on a localized 
basis, because there will be more people and noise when the work is being completed.  The 
section of conduit that is being abandoned in the WSA will not be utilized, maintained or visible 
and removing it would cause more surface disturbance and potentially more rock debris to 
surface. In that case the total restoration of the area, by removal of the abandoned conduit, would 
cause greater loss of wilderness values. Installation of conduit in the alternative location will not 
result in additional impacts to naturalness because the area has already been disturbed.  The 
naturalness of the area will be improved when the work is completed.  

Tribes, Individuals, Organizations, or Agencies Consulted 

The Bishop Paiute Tribe was quickly notified of the activity and expressed interest in the 
outcome of the action.  The notification was initially conducted by phone and an update was 
presented during the quarterly consultation meeting between BLM and the Bishop Paiute Tribal 
Council.  The Bishop Paiute Tribe has a long-standing interest in the Volcanic Tableland and is a 
partner with the BLM for the cooperative management of that resource area.  The Bishop and 
Big Pine Paiute Tribes have been advised of the progress and resolution of this matter.  Both of 
these tribes are signatories to the Programmatic Agreement that details the process for resolving 
potential impacts to cultural resources and provides the framework for communication and 
consultation. 

Wilderness interest groups including Friends of Inyo and the Wilderness Society were notified 
and are concerned about the incursion in the WSAs on the Volcanic Tableland and are following 
the process.  

Inyo and Mono County public works have been consulted and participated in the field exam 
regarding the issues and background of Casa Diablo road operations and maintenance.  The 
Counties are concerned with long-term road maintenance and safety; they have indicated that the 
resolution needs to take into account their interests regarding road maintenance and safety.   

NTIA was notified of the WSA incursion shortly after discovery of the action and has been 
involved in the analysis and resolution of the trespass.  NTIA is currently working on the historic 
wagon trail documentation and evaluation in accordance with the inadvertent discovery plan.  

Lands/Realty 

The Inyo County portion of the Casa Diablo road is a “recognized” RS 2477 right-of-way 
(ROW) as of July 23, 1989.  The Mono County portion of the road is not a “recognized” RS 

2477 right-of-way.  Regardless of whether the road is “recognized” or “not recognized”, the road 

meets the criteria for RS 2477. 
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Under RS 2477, road ROWs are defined as the maximum wide of the road including any berms, 
shoulders, or needed improvements that were in existence at the passage of FLPMA.  The width 
is defined as the on the ground evidence of past disturbance.   

For the Casa Diablo Road, there is evidence that past blading activity defined the road in varying 
widths with bladed shoulders being from 7-8 feet wide up to 18 feet.  Evidence was: established 
dirt berms, side water channels, linear alignment of established vegetation, linear alignment of 
sidecast rocks and boulders, different gravel color or type on the road and in the shoulders, and 
absence of vegetation.  Inyo and Mono county personnel stated that both sides of Casa Diablo 
Road were bladed in the past up to 10-12 feet wide, and that shoulders were used for obtaining 
dirt material for road surface maintenance.  Inyo County stated that although shoulders are still 
bladed and used for material source, shoulder blading width was knowingly reduced to save on 
equipment and maintenance costs beginning 20+ years ago. 

The proposed action will bring the fiber optic alignment within the RS 2477 road ROW 
boundary and outside of the WSAs.   

The proposed fiber optic line realignment for the Casa Diablo Road was identified in the fiber 
optic POD on Page 19, “It may be necessary from time to time to deviate from the original 
trench alignment to avoid heavy rock or possibly an Environmentally Sensitive Area (ESA).  As 
long as the deviation is made within the APE and with the prior consent of the Authorized 
Officer, this type of flexibility is considered reasonable and necessary.” 

The fiber optic realignment along the Casa Diablo Road was not notified to the authorized 

officer nor was it approved as per the Plan of Development.  This was a factor for the issuance of 

the Notice of Trespass on January 14, 2013.   

The proposed ROW re-alignment will resolve this discrepancy and document the alignment 

change.    

Economic Impacts 

The economic impacts will be primarily concentrated on the cost of conduit realignment, rock 

sawing a new trench, and the costs of rehabilitation of the impacts to the WSAs boundaries.  This 

additional cost to the project is unknown at this time. 

The costs and time needed for the proposed action is not expected to delay the July 31, 2013 end 

date for the whole fiber optic project. 

Environmental Justice 

There will be no disproportionate impacts to low income or minority groups, per Executive 

Order 12898 (2/11/94).  There are no known low income or minority groups that use or occupy 

the proposed action area.   

Page 20 of 36 
 



Hazardous Materials 

The affected area does not contain known hazardous materials, nor will the proposed action 
involve hazardous materials, therefore there is no impact related to hazardous materials. 

Consistency with County Planning 

Discussions with Inyo and Mono County Public Works indicated that the Casa Diablo road has 
been bladed and maintained for decades under their road network maps and maintenance 
schedules.  The Inyo County portion of Casa Diablo was recognized under RS 2477 on 
December 20, 1989.  Both counties expressed concern when direct burial methods resulted in 
subsurface bedrock fracturing of the Bishop Tuff and wanted the fiber optic alignment moved 
away from the road travelway in order to eliminate any future maintenance problems that might 
arise from fractured rock upward movement into the road surface.   

The proposed action is consistent with Inyo and Mono County public works previous road 
operation and maintenance of the road, therefore there is no impact.   

Global Climate Change 

There is a consensus in the international community that global climate change is occurring and 
that it should be addressed in governmental decision making.  The National Assessment of the 
Potential Consequences of Climate Variability and change,  an interagency effort initiated by 
Congress under the Global Change Research Act of 1990, Public Law 101-606, has confirmed 
that climate change is impacting natural resources that the Department of Interior has the 
responsibility manage and protect.  Secretarial Order 3226 (U.S. Department of Interior) directs 
the BLM to consider and analyze potential climate change impacts for activities developed for 
public lands.   

Greenhouse gas (GHG) emissions associated with the proposed action are minimal, consisting of 
transporting a work crew to the work site and the utilization of equipment for placement and 
relocation of the facilities.  Because GHG emissions are quantitatively small relative to overall 
state GHG emissions, the proposed action has no impact on Global Climate Change. 

Cumulative Effects 

There are no identified incremental or long-term negative impacts associated with 
implementation of the proposed action that will contribute to cumulative impacts within, or 
beyond, the immediate project vicinity.  The addition of the proposed action to existing and 
future local and regional activities and impacts will not add to or cross a threshold of impacts 
that will result in a significant effect on the human environment. 
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C.  Affected Environment and Environmental Impacts:  Cont’D 
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2. Alternative B:  No Action 

General 

The affected environment and impacts will be the same as stated under B.1. Alternative A: 
Proposed Action unless specifically mentioned below.   

There will be no effect on threatened or endangered species as a result of the action.  The no 
action area is not within existing or potential habitat for known threatened or endangered species.  
The no action alternative does involve Wilderness Study Areas (WSAs). 

Cultural Resources 

There are no identified incremental or long-term negative impacts associated with the no action 
alternative that will contribute to cumulative impacts within, or beyond, the immediate project 
vicinity.   

Visual Resources 

Leaving the impacted WSA areas as they currently exist will not meet VRM Class II standards.  
Bladed berms and large rocks positioned along the installation corridor is a contrast to the 
previous landscape and will attract attention from the travelling public along the Casa Diablo 
road.  Although the characteristic landscape in certain areas does have rock outcrops and 
sometimes rocky terrain, the unnatural linear alignment of the rocks along the disturbance edge 
does not appear to be a natural occurrence.  This would violate the VRM Class II standard. 

Soils 

The no action alternative will result in no new direct impacts to soil. The disturbed soil and 
exposed rocks will be left in place. Without restoration work the soils may be more subject to 
excessive erosion during high wind or large precipitation events. Over time the soil and rocks 
will settle and vegetation will begin to recolonize the area helping to stabilize the soil. 

Outside of the WSAs restoration activities will still occur as stated in the Digital 395 Plan of 
Development, Section 6 - Post Construction Activities for the Project.  

Vegetation, including Non-Native Invasive Plants and Special Status Plant Species 

General Vegetation 

The no action alternative will result in the disturbed areas within the WSA remaining as they 
currently exist.  No surface re-contouring, seeding or planting will occur.  Vegetation will likely 
naturally reestablish in disturbed areas over time.  This process may be slower without the soil 
re-contouring, seeding and invasive plant treatments.  



Outside of the WSAs restoration activities will still occur as stated in the Digital 395 Plan of 
Development, Section 6 - Post Construction Activities for the Project.  

For areas outside of the WSA any vegetation reestablishment may be hindered or impacted due 
the fact it is right next to a road and the disturbed area is almost entirely within the county road 
ROW and may be impacted by future road maintenance.  Within the WSA, vegetation will likely 
slowly recolonize naturally over time.  However because the WSA boundary is at the edge of the 
county road ROW it may still be impacted by road activities.   

Non-Native Invasive Plants 
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See the Non-Native Invasive Plants/Noxious Plants section of the proposed action for a 
description of the affected environment. 

Under the no action alternative the invasive plant preventative/mitigation measures of the 
existing ROW will be followed.  Additionally soil re-contouring and seeding will also occur as 
specified in the existing Plan of Development.  However these actions will not occur within 
WSA. 

The no action alternative may result in increased establishment or spread of invasive plants, 
however it is difficult to determine the level of impact.  Most of the project area was already 
disturbed to some degree (prior to any Digital 395 activities) and many areas already contained 
either cheatgrass or Russian thistle. However there will be no monitoring or invasive plant 
treatment within the WSA beyond the final rehab of the project.  

Special Status Plant Species 

See the Special Status Plant Species section of the proposed action for a description of the 
affected environment. 

Because it is difficult to determine to what extent critical habitat PCEs were impacted by 
previous Digital 395 activities and it is assumed that PCEs currently do not exist in those areas 
disturbed by Digital 395 or within roadway, the no action alternative will have no effect on 
critical habitat.  Overall, it is expected that the condition of the disturbed areas will naturally 
improve over time, however because the majority of the project area is within the existing county 
road ROW, these improvements may not be lasting and will continuously be impacted by routine 
traffic and road maintenance.  

Wildlife/Threatened, Endangered and Sensitive Species Habitat 

The no action alternative will have no effect on wildlife.  It is expected that over time the 
disturbed areas will begin re-vegetating naturally and may provide wildlife habitat. However, 
because the area is along the edge of county road ROW it may still be impacted by road 
activities.   



Wilderness Study Areas 

The no action alternative is inconsistent with the Federal Land Policy and Management Act of 
1976, as amended (FLPMA) and BLM wilderness policy for implementing that direction, 
commonly referred to as the non-impairment standard and described in the proposed action.  

Placement of conduit and markers outside of areas with prior road disturbance and within the 
boundaries of the Fish Slough WSA in place represents location of a facility that is not 
temporary within a wilderness study area.  The unauthorized surface disturbance that occurred 
within the Fish Slough WSA also violates the non-impairment standard described in the 
proposed action.  The facilities within the Fish Slough WSA and the surface disturbance and 
exposed rock have a negative impact on the wilderness characteristic of naturalness.  

Because there were structures placed within the Fish Slough WSA and there was a large volume 
of rock exposed and/or placed in the Fish Slough and Casa Diablo WSAs, wilderness values will 
not be restored by the no action alternative.  Natural restoration will not result in removal of the 
rock or structures.  As described in the vegetation section of the no action alternative, native 
vegetation will establish in the WSAs more slowly and there may be an increase in non-native 
vegetation in the disturbed areas.  The natural characteristic of the wilderness will be restored 
more slowly or may never be restored.   

Tribes, Individuals, Organizations, or Agencies Consulted 

The Bishop Paiute Tribe and Big Pine Paiute Tribes expect that any surface disturbance resulting 
from fiber optic cable installation on the Volcanic Tablelands will be restored.  Leaving the 
WSA portions of the project as is will be unacceptable for the Tablelands. 

Wilderness interests groups including Friends of Inyo and the Wilderness Society are concerned 
about the incursion in the WSAs on the volcanic tablelands.  These groups as well as the general 
public will not accept the impacts to the WSAs to be left as they currently exist.  All will expect 
the impacts to be remedied.  

NTIA, as the agency lead for the CBC Fiber Optic project, will want all surface disturbing 
impacts to be rehabbed as part of the whole project.  Leaving the WSA impacts without rehab 
will be a violation of the project’s design and Plan of Operation.  

Person(s)/Agencies Consulted: 

Erin Nordin     USF&WS, Fish and Wildlife Biologist 
Inyo County     Public Works Director and Staff 
Mono County     Public Works Staff 
Wayne McCurley    President, Westech, Inc. 
Praxis, Inc.     Environmental and Engineering Staff 
Michael Ort     California Broadband Cooperative, Inc.   
NTIA      Permitting and Environmental Staff 
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Preparers:   

Kirstin Heins   BLM,  Outdoor Recreation Planner/Wilderness Specialist 
Greg Haverstock  BLM,  Archaeologist 
Martin Oliver   BLM,  Botanist 
Sherri Lisius   BLM,  Wildlife Biologist 
Larry Primosch  BLM,  Realty Specialist 
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Reviewed By:    __/s/ Jeffrey Starosta________________________ Date:    __6/11/2013____  

Environmental Coordinator 
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****************************************************************************** 

FINDING OF NO SIGNIFICANT IMPACT 

Digital 395 Trespass Resolution and Restoration Environmental Assessment 
DOI-BLM-CAC-070-2013-0028-EA, CACA 052376, CACA 054056 

 
I have reviewed the environmental assessment DOI-BLM-CAC-070-2013-0028-EA 
for the Digital 395 Trespass Resolution and Restoration project including the explanation and 
resolution of any potentially significant environmental impacts.   

I have determined that the proposed action alternative with all mitigation measures as described 
in the alternative analysis will not have any significant impacts on the human environment and 
that an EIS is not required. 

I have considered the South Side Alternative and have rejected this alternative.  The South Side 
alternative will create additional impacts on the other side of the road, and also impact the 
historic wagon trail at three additional locations.  Conduit placement could be accomplished by 
rock saw to minimize the surface disturbance but there still will be surface disturbance as a result 
of the large equipment.  The new alignment will cross the Casa Diablo road in two locations.  
These road cuts will not be in the county’s interest as the line will now be in the road ROW and 
subject to future road maintenance activities.   

Under the No Action alternative, no action will take place to remedy the conduit already in place 
and within the WSA.  Surface disturbance rehabilitation, including boulder removal, will not be 
completed within the WSA.  The fiber optic line disturbance outside the WSAs will be rehabbed 
and the uninstalled conduit will be placed nearer the road as proposed in the proposed action.  
This action will be under the existing ROW development authorization.   

BLM Policy does not allow for permanent facilities to be located within WSAs nor does it allow 
for leaving the surface disturbance not-rehabbed within the WSAs, therefore, this is against 
policy and could not be considered.  I reject the No Action Alternative because it does not meet 
the RMP direction or BLM Wilderness Study Area policy.    

The action is subject to the Bishop Resource Management Plan (RMP), approved March 25 
1993. The proposed action has been reviewed and will be in conformance with the plan even 
though it is not specifically mentioned in the RMP. 

The 1993 Bishop RMP states under General Policies on Page 8, No.1; “Management will be on 

the basis of multiple use and sustained yield as per Federal Land Policy and Management Act of 

1976 (FLPMA) section 102 (a)(7).”  Under the concept of multiple-use and sustained yield, the 

BLM is also authorized under FLPMA section 501(a)(1-7) to grant Rights-of-Way (ROW) and 

amendments to ROWs for such uses as pipelines, roads, power lines, wells, and other facilities 

on the public lands for the public good. 



Under the RMP, Valid Existing Management, Column 1, Page 10, it states, “Decisions and 

recommendations made in the following documents are still valid and are incorporated into this 
Record of Decision; and one document cited under No. 2, Benton-Owens Valley/Bodie-Coleville 
Final Wilderness EIS (1987).  This document covers 19 Wilderness Study Areas which include 
287,876 acres of Bureau land.  The WSAs cited in this EA are identified in the stated EIS and are 
managed under BLM Management of BLM Wilderness Study Areas Manual 6330. 

The proposed action will be the restoration of public land for resolution of impacts to Wilderness 
Study Areas (WSAs) per BLM Manual 6330 1.6.3.  The Bishop RMP does not prohibit against 
such actions and per the Wilderness Study Areas Manual 6330, the manual requires resolution of 
the WSA violations. 

Under the RMP, Area Wide Decisions, Page 17, it states, “Protect and enhance unique or 

important vegetation communities and wildlife habitats.” including, “Yearlong protection of 

endangered, threatened, candidate, and sensitive plant and animal habitats.” 

The proposed action is within the RMP’s Benton Management Area.  The proposed action will 

not violate any specific decisions for the management area and will be in conformance with the 

direction for the management area.   

I have determined that the proposed project, when all mitigation measures as defined for the 

Proposed Action Alternative are applied, will be in conformance with the Bishop Resource 

Management Plan, which was approved March 25, 1993.  This plan has been reviewed, and the 

proposed action with mitigation conforms to the land use plan terms and conditions as required 

by 43 CFR 1610.5.  

The proposed action does not involve wilderness, Areas of Critical Environmental Concern, 

Wild and Scenic River Corridors, essential fish habitat, wetlands, floodplains, Prime Farmland, 

water quality (including ground or surface waters) or Environmental Justice Executive Order 

12898 (2/11/94) or on any lands so designated.  The proposed action area is not within or near 

any of the above cited special designated areas nor does the area have these characteristics.  

There will be no impacts to the above cited areas. 

There will be no effect on threatened or endangered species as a result of the action.  The 

proposed project area does occur within the boundary of designated critical habitat for Fish 

Slough milk-vetch. The National Telecommunications and Information Agency (NTIA) is the 

lead agency for the Digital 395 fiber optic installation project.  The NTIA consulted with the 

USFSW regarding potential impacts to critical habitat. The NTIA determined, and the USFSW 

concurred, that the installation project may affect but is not likely to adversely affect Fish Slough 

milk-vetch critical habitat.  However, the restoration of areas already impacted by Digital 395 

activities will not affect critical habitat because it is assumed that none of the primary constituent 

elements associated with critical habitat exist due to the impacts of previous Digital 395 

activities. 

The proposed action does involve Wilderness Study Areas (WSAs). 
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There may be some short-term disturbance and displacement of wildlife from the immediate 
project vicinity as the result of noise and activity associated with project implementation.  
Displacement and disturbance impacts will be short-term and no measureable detrimental effects 
are expected. 

A cultural resource inventory has been conducted and there are no cultural resources that will be 
impacted by the proposed action.  The “Inadvertent Discovery” of the historic wagon trail has 
been addressed and resolved by the National Telecommunications and Information Agency 
(NTIA). 

I will recognize a re-alignment of the existing fiber optic right-of-way CACA 052376 held by 
California Broadband Cooperative (CBC) for the Casa Diablo county road.  The project is 
commonly referred to as Digital 395.  The ROW grant was issued under the authority of the 
Federal Land Policy and Management Act of October 21, 1976 (90 Stat. 2776, 43 U.S.C. 1761) 
as amended (FLPMA).  At same time, I will resolve the original Trespass CACA 054056 
whereby the Proposed Action Alternative with mitigation and design features will be listed as 
Exhibit A, “Plan of Operation for Casa Diablo Fiber Optic Installation”  CACA 054056, CACA 

052376 dated June 9, 2013 as part of the Trespass Decision.  The issued Decision will cover both 

the Trespass and ROW re-alignment.  The Decision will cite this environmental document and 

will contain appeal procedures for this environmental document, the re-aligned ROW and the 

Trespass.  
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Authorized Official:  Timothy R. Dunfee Jr. acting for:  

         Steve Nelson 

         Acting Field Manager 

      Bishop Field Office 

 

 

Date: 6/11/2013 
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Plan of Operation for Casa Diablo Fiber Optic Installation. 
CACA 054056, CACA 052376 

June 9, 2013 

 
The BLM acknowledges the re-alignment of the Digital 395 right-of-way grant CACA 052376 
by changing the fiber optic location along Casa Diablo road on BLM administered public land 
from 2 feet from edge of traveled roadway (original design) to the actual installed location and 
documented on “as built” engineering drawings to be submitted by CBC, Inc. upon completion 

of the project segment.  This re-alignment applies to the project engineering stations for I101 and 
M123 as follows: I Sta 00+00 to I Sta 222+00 and M Sta 200+00 to M Sta 594+50.  The 10 foot 
wide permanent right-of-way will begin 2 feet northeast of the installed conduit and extend 
southwest towards the traveled portion of the roadway.   

This plan does not cover or address the rehabilitation of the fiber optic conduit installation that is 
not in WSAs or within the boundary of critical habitat.  This activity will be completed per the 
fiber optic right-of-way grant, and associated Plan of Operation, the Digital 395 Plan of 
Development, Section 6 - Post Construction Activities for the Project and any mitigation or 
design features identified in those documents. 

The plan regarding the WSAs and critical habitat is described using three segments of the Casa 
Diablo road and associated surface disturbance that took place within the WSAs and critical 
habitat.  The first segment is the southern portion of the road and covers approximately 0.33 
miles.  See Map 4.  This section is not within or immediately adjacent to WSA but is partially 
within the boundary of critical habitat.  It begins along the southern portion of the Casa Diablo 
road at the boundary of BLM administered land and land owned by the Los Angeles Department 
of Water and Power.  The second segment covers 1.4 miles and begins at the southern edge of 
the Fish Slough WSA where it meets the Casa Diablo Road (between engineering stations I 
132+50 and I 204+00).   See Map 2.  The third and northern most section covers 9.7 miles 
(between engineering stations I 132+50 and I 204+00, and M 215+50 to M 594+50).  See Map 3.  
The split between these segments is generally where the Sad Boulders turnoff is located on Casa 
Diablo road.  The proposed restoration will be coordinated with CBC construction and 
rehabilitation personnel in order to achieve a successful restoration of the WSA disturbance.   

Within the first 0.33 mile segment, the 400’ section where no work has occurred will be done as 
follows: 

i. Approximately 200’ will be “bored” (Hydro Directional Drilling). Areas of entry 
and exit will be located in previously disturbed areas which are not likely to 
contain primary constituent elements of critical habitat (as identified at the site by 
the BLM). 

ii. The remaining 200’ will be done with a rock wheel in areas of previous 
disturbance which lack vegetation and are not likely to contain primary 
constituent elements of critical habitat (as identified at the site by the BLM). 



Restoration within the first segment will include re-contouring of disturbed soil and seeding with 
native, site appropriate seed.  Following completion of rehabilitation work, the project area will 
be monitored for invasive plants for three (3) years.  CBC will provide the BLM with the data 
and a monitoring report annually.  Invasive plants will be treated by CBC if the BLM determines 
it is necessary.  

For the 1.4 miles of the Casa Diablo road impact, which are within the Fish Slough WSA, there 
are various portions of this segment with specific descriptions and restoration methods.  This 
section includes a 350’ (approximate) section that is within critical habitat. 

The most southern portion of the WSA boundary encompasses 5,100 feet (beginning at the 
southern 180 degree road bend and going northwest).  The first 350’ are within the boundary of 

critical habitat.   

A new trench alignment, which will be 4 feet towards the roadway, will be constructed using a 

rock saw.  The saw will cut a 3-4 foot deep by 4”-6” wide channel in the bedrock.  This channel 

will be outside the WSA boundary and within the road ROW and the authorized fiber optic line 

ROW.  A burial vault will be placed between the new channel and roadway edge.   

The old trench will be rehabbed by running a bulldozer over the fractured rock area, thereby 

crushing and compacting the rocks into the trench.  Berms that were created during the ripping 

operation will be pulled back into the disturbed area using a backhoe or excavator.  Native soil or 

decomposed granite will then be spread over the disturbed area, bringing the soil surface to 

existing grade.  Native soil could be extracted from large bladed berms alongside the road edge 

in areas not within a WSA or critical habitat.  Soil could also be extracted from the road-cut 

along the Casa Diablo Road opposite the turn-off for the road to the Sad Boulders (soil extraction 

will be limited to those soils disturbed during Digital 395 trenching activities).  Unearthed rocks 

or boulders will be removed from the WSA and will be transported offsite to a suitable location 

(as per BLM direction), or stockpiled at the end of quarry road, to be used by the BLM for other 

projects.  The soil surface will be smoothed, and then tilled or harrowed for a semi-rough 

surface.  Rehabbed areas within the Fish Slough WSA and critical habitat will be re-contoured 

and seeded with native, site appropriate seed.  Post-rehabilitation invasive plant monitoring will 

occur as indicated for the first segment.   Invasive plants will be treated by CBC if the BLM 

determines it is necessary.  

The remaining portion of the 1.4 mile segment has a ripped trench and conduit installed, and 

except for a 250 foot long segment, is outside the WSA boundary.  This segment portion has 

surface disturbance from bulldozer trench activities and unearthed boulders in the WSA. 

Berms that were created during the ripping operation will be pulled back into the disturbed area 

using a backhoe or excavator.  Native soil or decomposed granite will then be spread over the 

disturbed area, bringing the soil surface to existing grade.  Native soil could be extracted from 

large bladed berms alongside of road edge which is not within a WSA.  Unearthed rocks or 

boulders will be removed from the WSA and transported offsite to a suitable location (as per 

BLM direction, or stockpiled at the end of quarry road, to be used by the BLM for other projects.  
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Rehabbed areas within the WSA will be re-contoured and seeded with native, site appropriate 
seed.  Post-rehabilitation invasive plant monitoring will occur as indicated for the first segment.   
Invasive plants will be treated by CBC if the BLM determines it is necessary.  

In the 250 foot segment that has installed conduit within the WSA, a new trench alignment, 
which will be 4 feet towards the roadway, will be constructed using a rock saw.  The saw will cut 
a 3-4 foot deep by 4”-6” wide channel in the bedrock.  This channel will be outside the WSA 

boundary, within the road ROW and within the fiber optic line ROW.  The old trench will be 

rehabbed by running a bulldozer over the fractured rock area, thereby crushing and compacting 

the rocks into the trench.  The conduit will not be removed from the old trench, and will be 

abandoned in place.  Native soil or decomposed granite will then be spread over the disturbed 

area, bringing the soil surface to existing grade.  Soil surface will be smoothed, and then tilled or 

harrowed for a semi-rough surface.  Rehabbed areas within the WSA will be re-contoured and 

seeded with native, site appropriate seed.  Post-rehabilitation invasive plant monitoring will 

occur as indicated for the first segment.   Invasive plants will be treated by CBC if the BLM 

determines it is necessary.  

After rehab, WSA boundary signs will be placed along the established boundary which will be 

about 2 foot past the installed conduit.  Sign placement and location will be decided by the BLM. 

For the northern 9.7 miles of Casa Diablo, unearthed rocks or boulders will be removed from the 

WSA and transported offsite to a suitable location (as per BLM direction), or transported to the 

end of quarry road off of Casa Diablo road.  Berms that were created during the ripping 

operation will be pulled back into the disturbed area using a backhoe or excavator.  Two fiber 

optic location signs will be removed from the WSA.  After rehab, WSA boundary signs will be 

placed along the established boundary.  Sign placement and location will be decided by the 

BLM. 

Project Design Features 
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All equipment will be washed prior to entering public land in order to remove any accumulated 

dirt debris or vegetation that may have non-native invasive plant seeds.   

Following completion of the rehabilitation work, the project area within the WSAs and critical 

habitat will be monitored for non-native invasive plants/noxious weeds for three years.  The 

proponent will be responsible for monitoring.  The proponent will provide the BLM with the data 

and a monitoring report annually.  The BLM will determine if treatment is necessary and if so, 

what treatment method will be appropriate.  Treatment will be the responsibility of the 

proponent.   

Water will be used for dust mitigation during construction activities. 

From March 15 to September 15 (migratory breeding season), nesting bird surveys will occur 

within 100 feet (500 feet for raptors) of the proposed action area.  If nests are located, or if other 

evidence of nesting is observed, a protective buffer will be delineated by the project biologist or 

bio-monitor and avoided to prevent destruction or disturbance to nests until they are no longer 



active.  The start and end dates of the seasonal restriction may be altered based on site-specific 
information such as elevation and winter weather patterns, which will affect breeding chronology 
and the presence of the species.  

All construction activities (rehab or line installation) within the WSA or within the boundary of 
critical habitat will occur within areas previously disturbed by Digital 395 activities or within 
other areas which do not contain PCEs of critical habitat (as identified by the BLM). 

A biological monitor will be present when construction work is occurring in Fish Slough milk-
vetch critical habitat.  During the underground portions of boring activities, if no other surface 
activities are occurring, no biological monitor is required.  The biological monitor will be 
responsible for ensuring that construction activities remain within the project boundaries 
identified at the site with the BLM.  If CBC finds that construction work needs to occur outside 
the previously defined project boundaries, CBC will immediately contact BLM to discuss how to 
proceed. 

For those portions of the fiber optic installation along Casa Diablo road which is not addressed 
above; unearthed rocks or boulders will be remove and transported offsite to a suitable location 
(as per BLM direction, or stockpiled at the end of quarry road, to be used by the BLM for other 
projects.   
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United States Department of the Interior 
 

FISH AND WILDLIFE SERVICE  
Ventura Fish and Wildlife Office  

2493 Portola Road, Suite B  
Ventura, California  93003  

IN REPLY REFER TO:  
08EVEN00-2013-l-0261  

May 28,2013  

Frank J.  Monteferrante, Ph.D.  
National Telecommunications and  

Information Administration  
U.S. Department of Commerce, H4826  
Washington, D.C.  20230  

Subject:  Digita1395 Middle Mile Project, Inyo County, California  

Dear Dr. Monteferrante:  

We have reviewed your letter, dated and received by electronic mail (e-mail) on May 7, 2013,  
requesting our concurrence with your determination that a section ofthe Digita1395 Middle Mile  
project that occurs along Casa Diablo Road is not likely to adversely affect the critical habitat of  
the federally threatened Fish Slough milk-vetch (Astragalus lentiginosus var.piscinensis). We  
originally completed formal consultation on the project due to likely adverse effects to the  
federally threatened Mojave desert tortoise (Gopherus agassizii) and its critical habitat.  That  
consultation resulted in our issuance of a non-jeopardy, non-adverse modification biological  
opinion (8-8-12-F-7).  However, the biological assessment for the Digita1395 Middle Mile  
project did not address Fish Slough milk-vetch critical habitat; therefore, we did not analyze the  
potential effects of the project  in our biological opinion.  Because we do not consult on projects  
after the fact, we will only discuss project activities that still need to be completed within Fish  
Slough milk-vetch critical habitat.  

In December 2012, California Broadband Cooperative (CBC) conducted project activities in  
portions of Fish Slough milk-vetch critical habitat and the Fish Slough Wilderness Study Area  
located adjacent to Casa Diablo Road.  The Fish Slough Wilderness Study Area is located on  
Bureau of Land Management (Bureau) land; consequently, in January 2013, the Bureau issued a  
Notice of Trespass to CBC.  In April2013, we were informed that CBC had conducted project  
activities in Fish Slough milk-vetch critical habitat and that CBC needed to complete additional  
work in critical habitat.  On April4, 2013, we notified the National Telecommunications and  
Information Administration (NTIA), the lead federal agency for the project, by e-mail that CBC  
was working in Fish Slough milk-vetch critical habitat.  

The following description of the project is based on information provided in your letter, e-mails,  
and phone conversations.  A section ofthe Digita1395 Middle Mile project, located adjacent to  
Casa Diablo Road, crosses 1, 700 feet of Fish Slough milk-vetch critical habitat.  Within this  



Frank J.  Monteferrante  2  

section of the project, CBC has installed approximately 900 feet of fiber-optic cable and pre- 
ripped approximately 350 to 400 feet in preparation for installing fiber-optic cable.  The only  
work that remains to be completed in the pre-ripped section is the installation of fiber-optic  
cable.  In the remaining 400-foot section of the project, CBC will restrict construction to  
previously disturbed areas or use construction methods that result in minimal surface disturbance  
(i.e., horizontal directional drilling).  Operation and maintenance activities will be restricted to  
underground vaults; there are no underground vaults located in Fish Slough milk-vetch critical  
habitat.  To minimize the effects of the project on Fish Slough milk-vetch critical habitat, CBC  
will coordinate with the Bureau prior to resuming project activities within and adjacent to critical  
habitat.  A biological monitor will also be present during project activities that occur within and  
adjacent to critical habitat to ensure CBC implements those protective measures provided by the  
Bureau.  Finally, CBC will work with the Bureau to restore those areas that have been disturbed  
by project activities.  

We concur with your determination that the proposed project may affect but is not likely to  
adversely affect Fish Slough milk-vetch critical habitat.  The only primary constituent element of  
the critical habitat likely present in the project area is pollinator populations, which may nest in  
upland habitats in abandoned rodent burrows, bird nests, or dry woody material.  We cannot  
determine to what extent pollinators ofFish Slough milk-vetch occupied this upland habitat prior  
to disturbance from project activities; however, it is likely that local travel along this road and  
road maintenance activities frequently disturb the area adjacent to the road.  Therefore, the  
project area may not support habitat for pollinators.  Additionally, project activities will occur in  
a small portion of critical habitat and result in minimal disturbance.  The National  
Telecommunications and Information Administration will also ensure that CBC works with the  
Bureau to implement the appropriate measures to avoid adverse effects to critical habitat.  
Finally, CBC (under the direction of the Bureau) will restore those areas of critical habitat  
disturbed by project activities.  Because we have concurred with your determination, further  
consultation, pursuant to section 7(a)(2) of the Endangered Species Act, is not required.  

If the proposed action changes in any manner that could result in adverse effects that you have  
not anticipated, you should contact us immediately to determine whether additional consultation  
would be appropriate.  This would include any situations that require CBC to disturb critical  
habitat to operate and maintain the fiber-optic line.  

If you have any questions regarding this matter, please contact Erin Nordin ofmy staff at  
(760) 872-5020.  
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