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Michael J. Connor, Ph.D.
 
California Director
 
P.O. Box 2364, Reseda, CA 91337-2364 
Tel: (818) 345-0425 

Email: mjconnor@westernwatersheds.org 

Web site: www.westernwatersheds.org Working to protect and restore Western Watersheds 

June 4, 2010 

Mr. Christopher Meyer 
Project Manager 
California Energy Commission 
1516 Ninth Street, MS-15 
Sacramento, CA 95814 
<cmeyer@energy.state.ca.us> 

Re: CALICO SOLAR PROJECT STAFF ASSESSMENT AND DRAFT 
ENVIRONMENTAL IMPACT STATEMENT AND DRAFT CALIFORNIA 
DESERT CONSERVATION AREA PLAN AMENDMENT. 

Dear Mr. Meyer: 

On behalf of Western Watersheds Project and myself, please accept the following 
comments on the California Energy Commission Staff Assessment (SA) for the Calico Solar 
Project (formerly the Stirling Energy Systems Solar One Project), in San Bernardino County. 
The CEC comment period for the SA ends on June 4, 2010 so these comments are timely. 

Western Watersheds Project works to protect and conserve the public lands, wildlife and 
natural resources of the American West through education, scientific study, public policy 
initiatives, and litigation. Western Watersheds Project and its staff and members use and enjoy 
the public lands, including the lands at issue here, and its wildlife, cultural and natural resources 
for health, recreational, scientific, spiritual, educational, aesthetic, and other purposes. 

Western Watersheds Project submitted timely scoping comments for the project on July 
7, 2009. In the comments, we reviewed a number of issues of concern posed by this massive 
project. This included ranges of alternatives, direct, indirect and cumulative impacts on 
biological resources including desert tortoise, desert bighorn sheep, Mojave fringe-toed lizard, 
the white-margined beardtongue, and other sensitive and at risk species including the Mohave 
ground squirrel. 

We are unable to provide full comments on the SA at this time for several reasons. First, 
two days ago (June 2, 2010), Tessera Solar (the Project Applicant) announced a new alternative 
layout for the project with a revised project boundary. This alternative has not yet been posted 
on the CEC webpage so that members of the public, including Western Watersheds Project, have 
been unable to review it prior to the close of the SA comment deadline. Unfortunately, this last 
minute submission of alternatives by Project Applicants appears to be becoming the norm for 
these so-called “fast-tracked projects” since it also occurred during the Ivanpah and Ridgecrest 
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Solar Millennium Project processes. Second, as the CEC Staff note frequently throughout the 
SA, the materials provided by the applicant fail to fully cover important resources. For example, 
Staff references the Applicant’s failure to map microphyll woodlands on the site, its failure to 
document sensitive plant occurrences, and cites other issues of controversy including the in 
adequacy of the desert tortoise surveys. 

The environmental review for this project is being rushed at the expense of public 
participation and this rush shows in the documentation. To comply with the spirit and intent of 
CEQA, the CEC Staff should issue a Supplemental Staff Assessment that fully describes the 
project and the project site, and includes a full analysis of the Applicant’s new alternative. Only 
by doing so can the CEC ensure that the public can review the project and provide informed 
comment. 

The SA does reveal some troubling issues specific to the project site. The project site 
includes habitat acquired as compensation for other projects. We are extremely concerned about 
the implications of this to achieving the fully mitigated standard since this requires protection of 
replacement habitat for CESA listed species in perpetuity. The project site also includes 
significant and numerous historical and cultural resources that will be impacted. 

The projects site is occupied by a large number of desert tortoises. The SA estimates that 
over 100 individuals may be present – firm numbers are not available because of the inadequacy 
of the Applicant’s surveys. The SA proposes to mitigate for direct impacts to desert tortoises 
through acquisition of compensation lands. At a high enough ratio, this may compensate for the 
direct loss of habitat. However, although the SA recognizes that the project site includes habitat 
that provides connectivity to adjacent natural lands the mitigations do not address how impacts to 
this connectivity will be mitigated. 

As we explained in our scoping comments, the WMP ROD signed March 2006 includes 
“Goal 3: ensures genetic connectivity among tortoise populations, both within the West Mojave 
Recovery Unit, and between this and other recovery units. The SA does not explain how the 
project and proposed mitigations will meet this biological goal. 

The SA also discusses translocation of desert tortoises but provides no information on 
potential translocations sites. No translocation protocol is provided for public review. Despite 
the huge number of tortoises that will be impacted, Staff defer the details to some future 
translocation plan. 

The Cady Mountains WSA has a native population of bighorn sheep that use the site on 
a seasonal basis for foraging, drinking, and movement. The West Mojave Plan’s conservation 
strategy calls for protecting springs used by bighorn sheep and calls for providing methods for 
crossing freeways and other barriers to dispersal. The revised CEQA document should review 
all direct, indirect and cumulative impacts to this species including impacts to linkage habitat and 
connectivity issues, and compliance with the WMP’s conservation strategy. It should include 
mitigation measures such as land bridges to compensate for impacts to connectivity. 
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The revised CEQA document should fully analyze impacts to Mojave fringe-toed lizard 
in compliance with the West Mojave Plan’s conservation strategy and other applicable governing 
plans. This requires full documentation of Mojave fringe-toed lizard occurrences. The analysis 
must include full consideration of blowsand habitat, sand movement in the area, and the impacts 
of project structures that are required to protect the Pisgah Mojave fringe-toed lizard populations 
(West Mojave Plan at 2-186). 

The proposed project site provides important habitat for the white-margined beardtongue 
(Penstemon albomarginatus), and other sensitive and at risk species. The supplemental CEQA 
document should fully document all occurrences on the site so that the impacts of the project can 
be determined. The supplemental CEQA document should also provide full documentation of 
other rare plant species present. 

We directly raised these issues and concerns in our scoping comments. CEQA requires 
the agencies to address significant issues that are raised not simply recognize them. Relevant 
and important raised in public comments must be specifically addressed in the supplemental 
CEQA document. The analyses presented in the SA do not provide an inadequate basis for the 
public to make informed comment. The SA does not analyze the Applicant’s June 2 Alternative. 
The CEC Staff should produce a CEQA-compliant supplemental to remedy this situation. 

Please keep Western Watersheds Project on the list of interested public for this project. If 
we can be of any assistance or provide more information please feel free to contact me by 
telephone at (818) 345-0425 or by e-mail at <mjconnor@westernwatersheds.org>. 

Yours sincerely, 

Michael J. Connor, Ph.D. 
California Director 
Western Watersheds Project 
P.O. Box 2364
 
Reseda, CA 91337
 
(818) 345-0425 
<mjconnor@westernwatersheds.org> 

cc.	 Mr. Jim Stobaugh 
Bureau of Land Management 
P.O. Box 12000 
Reno, NV 89520 
< Jim_Stobaugh@blm.gov> 
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Michael J. Connor, Ph.D.
 
California Director
 
P.O. Box 2364, Reseda, CA 91337-2364 
Tel: (818) 345-0425 

Email: mjconnor@westernwatersheds.org 

Web site: www.westernwatersheds.org Working to protect and restore Western Watersheds 

June 30, 2010
 

BLM Barstow Field Office
 
Attn: Calico Solar
 
2601 Barstow Road
 
Barstow, CA 92311
 

<cacalicospp@blm.gov>
 
Jim Stobaugh <Jim_Stobaugh@blm.gov>
 

Re: CALICO SOLAR PROJECT STAFF ASSESSMENT AND DRAFT 
ENVIRONMENTAL IMPACT STATEMENT AND DRAFT CALIFORNIA 
DESERT CONSERVATION AREA PLAN AMENDMENT. 

Dear Mr. Stobaugh: 

On behalf of Western Watersheds Project and myself, please accept the following 
comments on the Draft Environmental Impact Statement (“DEIS”) for the Calico Solar Project 
(formerly the Stirling Energy Systems Solar One Project), in San Bernardino County. The 
comment period for the DEIS ends on July 1, 2010 (News Release No. CA-CDD-10-51) so these 
comments are timely filed. 

Western Watersheds Project works to protect and conserve the public lands, wildlife and 
natural resources of the American West through education, research, scientific study, public 
policy initiatives, and litigation. Western Watersheds Project and its staff and members use and 
enjoy the public lands, including the lands at issue here, and its wildlife, cultural and natural 
resources for health, recreational, scientific, spiritual, educational, aesthetic, and other purposes. 

Western Watersheds Project submitted timely scoping comments for the project on July 
7, 2009. In the comments, we reviewed a number of issues of concern posed by this massive 
project. This included the range of alternatives, and the direct, indirect and cumulative impacts 
on biological resources including desert tortoise, desert bighorn sheep, Mojave fringe-toed lizard, 
the white-margined beardtongue, and other sensitive and at risk species including the Mohave 
ground squirrel. 

We are unable to provide full comments on the DEIS at this time for several reasons. 
First, on June 2, 2010, Tessera Solar (the Project Applicant) announced a new alternative layout 
for the project with a revised project boundary. This alternative has not been analyzed in the 
DEIS. Second, as the DEIS notes frequently, the materials provided by the applicant fail to fully 
cover important resources. For example, the DEIS references the Applicant’s failure to map 
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microphyll woodlands on the site, the Applicant’s failure to document sensitive plant 
occurrences, and cites other issues of controversy including the adequacy (or lack thereof) of the 
desert tortoise surveys. 

The environmental review for this project is being rushed at the expense of public 
participation and this rush shows in the documentation. To comply with the spirit and intent of 
NEPA, the BLM should issue a Supplemental DEIS that fully describes the project and the 
project site, and includes a full analysis of the Applicant’s new alternative. Only by doing so can 
the BLM ensure that the public can review the project and provide informed comment. 

The DEIS does reveal some troubling issues specific to the project site. The project site 
includes habitat acquired as compensation for other projects. We are extremely concerned about 
the implications of this to achieving the fully mitigated standard since replacement habitat for 
CESA listed species must be protected in perpetuity. The project site also includes significant 
and numerous historical and cultural resources that will be impacted. 

The projects site is occupied by a large number of desert tortoises. The DEIS estimates 
that over 100 individuals may be present – firm numbers are not available because of the 
inadequacy of the Applicant’s surveys. The most recent survey data (dated May 17, 2010) 
reports that the Applicant’s biologists have observed 104 desert tortoises on the project site. The 
DEIS proposes to mitigate for direct impacts to desert tortoises through acquisition of 
compensation lands. Given the very high number of tortoises and evident importance of this 
habitat, a high compensation ratio (5 to 1) is essential to compensate for the direct loss of habitat. 
However, although the DEIS recognizes that the project site includes habitat that provides 
connectivity to adjacent natural lands, the proposed mitigations do not address how the impacts 
to this connectivity will be mitigated. 

As we explained in our scoping comments, the WMP ROD signed March 2006 includes 
“Goal 3: ensures genetic connectivity among tortoise populations, both within the West Mojave 
Recovery Unit, and between this and other recovery units. The DEIS does not explain how the 
proposed plan revision will help the BLM meet this biological goal and comply with the West 
Mojave Plan. 

The DEIS discusses translocation of desert tortoises but provides no information on 
potential translocation sites. No translocation protocol is provided for public review. Despite 
the huge number of tortoises that will be impacted, the DEIS defers the details to some future 
translocation plan. The BLM needs to address this issue upfront and may need to adopt a plan 
amendment to deal with the translocation. Because they are relevant to this issue we have 
attached a copy of our August 31, 2009 letter on the BLM’s Environmental Assessment CA-680
2009-0058. We incorporate those comments on translocation into this comment letter by 
reference. 

The Cady Mountains WSA has a native population of bighorn sheep that use the site on 
a seasonal basis for foraging, drinking, and movement. The West Mojave Plan’s conservation 
strategy calls for protecting springs used by bighorn sheep and calls for providing methods for 
crossing freeways and other barriers to dispersal. The revised NEPA document should review all 

WWP Comments Calico SolarProject Draft Environmental Impact Statement 2 




 

 


 

 


 

direct, indirect and cumulative impacts to this species including impacts to linkage habitat and 
connectivity issues, and compliance with the WMP’s conservation strategy. It should include 
mitigation measures such as land bridges to compensate for impacts to connectivity. 

The revised NEPA document should fully analyze impacts to Mojave fringe-toed lizard 
in compliance with the West Mojave Plan’s conservation strategy and other applicable governing 
plans. This requires full documentation of Mojave fringe-toed lizard occurrences. The analysis 
must include full consideration of blowsand habitat, sand movement in the area, and the impacts 
of project structures that are required to protect the Pisgah Mojave fringe-toed lizard populations 
(West Mojave Plan at 2-186). 

The proposed project site provides important habitat for the white-margined beardtongue 
(Penstemon albomarginatus), and other sensitive and at risk species. The supplemental NEPA 
document should fully document all occurrences on the site so that the impacts of the project can 
be determined. The supplemental NEQA document should also provide full documentation of 
other rare plant species present. 

We directly raised these issues and concerns in our scoping comments. NEPA requires 
the BLM to address significant issues not simply recognize that the public are raised them. 
Relevant and important raised in public comments must be specifically addressed in the 
supplemental NEPA document. The analyses presented in the DEIS do not provide an 
inadequate basis for a decisionmaker to make informed decision or for the public to understand 
the basis for that decision. The DEIS does not analyze the Applicant’s June 2, 2010 Alternative. 
The BLM should produce a NEPA-compliant supplemental document to remedy this situation. 

Please keep Western Watersheds Project on the list of interested public for this project. If 
we can be of any assistance or provide more information please feel free to contact me by 
telephone at (818) 345-0425 or by e-mail at <mjconnor@westernwatersheds.org>. 

Yours sincerely, 

Michael J. Connor, Ph.D.
 
California Director
 
Western Watersheds Project
 
P.O. Box 2364
 
Reseda, CA 91337
 

ATTACHMENT: August 31, 2009 comment letter from Western Watersheds Project on the Bureau of 
Land Management’s Environmental Assessment CA-680-2009-0058 for the Translocation of Desert 
Tortoises on to Bureau of Land Management and Other Federal Lands in the Superior-Cronese Desert 
Wildlife Management Area, San Bernardino County, California. 
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Michael J. Connor, Ph.D.
 
California Director
 
P.O. Box 2364, Reseda, CA 91337-2364 
Tel: (818) 345-0425 

Email: mjconnor@westernwatersheds.org 

Web site: www.westernwatersheds.org Working to protect and restore Western Watersheds 

By E-mail 

August 31, 2009 

Chris Otahal 
U.S. Department of the Interior 
Bureau of Land Management 
Barstow Field Office 
2601 Barstow Road 
Barstow, CA 92311 
<caftirwin@blm.gov> 

Re: Environmental Assessment for the Translocation of Desert Tortoises onto Bureau of 
Land Management andOther Federal Lands in the Superior-Cronese Desert Wildlife 
Management Area,San Bernardino County, California Bureau of Land Management 
Environmental Assessment CA-680-2009-0058 

Dear Mr. Otahal: 

On behalf of Western Watersheds Project and myself, please accept the following 
comments on the Environmental Assessment for the Translocation of Desert Tortoises onto 
Bureau of Land Management and Other Federal Lands in the Superior-Cronese Desert Wildlife 
Management Area, San Bernardino County, California Bureau of Land Management 
Environmental Assessment CA-680-2009-0058 (“EA”). 

Western Watersheds Project works to protect and conserve the public lands, wildlife and 
natural resources of the American West through education, scientific study, public policy 
initiatives, and litigation. Western Watersheds Project and its staff and members use and enjoy 
the public lands, including the lands at issue here, and its wildlife, cultural and natural resources 
for health, recreational, scientific, spiritual, educational, aesthetic, and other purposes. Western 
Watersheds Project has a particular interest in the desert tortoise and recently petitioned the 
Department of Interior to list the Sonoran desert tortoise population under the Endangered 
Species Act. 

The purpose of the project is to translocate large numbers of desert tortoises from areas 
that are now within the boundaries of Fort Irwin and that will be used by the Army for training, 
to public lands and compensation lands acquired by the Army. The proposed action outlined in 
the EA encompasses two desert tortoise translocation efforts; the continued removal of tortoises 
from critical habitat in the Southern Expansion Area according to protocols in the “Original 
Plan” which is predicted to require moving up to 89 tortoises on to eight sections of BLM 
managed lands within the Superior-Cronese DWMA; and, the removal of 516 to 1,143 tortoises 
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from the Western Expansion Area according to the USGS “Amended Translocation Plan” onto 
Army and BLM managed lands within the Superior-Cronese DWMA (EA at 9-10). The BLM is 
deciding whether or not to authorize translocation of desert tortoises onto public lands managed 
by BLM, consistent with the USGS Original and Amended Translocation Plans, and with the 
associated Biological Opinions. 

The proposed project is highly controversial, of great public interest, and of special 
interest to Western Watersheds Project members. In 2008, the Army translocated 569 desert 
tortoises from the Southern Expansion Area (“SEA”) and then halted the project when massive 
fatalities of translocated and resident tortoises occurred. According to the U.S. Fish and Wildlife 
Service’s draft Biological Opinion, over 252 resident and translocated tortoises died, many of 
these deaths (67%) being attributed to predation by coyotes. The actual number of deaths is 
unknown in part because not all affected tortoises are being tracked, and mortalities continue to 
be reported. Large scale desert tortoise translocation is experimental, and thus scientifically 
controversial, and the large number of tortoise mortalities engendered in the 2008 translocation 
fueled public indignation. Despite this, the BLM released the EA with only a 15-day comment 
period and without adequate public notice in defiance of both the Federal Land Policy 
Management Act (“FLPMA”) and the National Environmental Policy Act (“NEPA”). Although 
we submitted timely scoping comments on the proposed project (see attached letter dated 
02/18/09) we received no official notification of the release of the EA. When we asked the 
Bureau why we had not been notified we were informed that there was no record of our 
involvement. After we forwarded a copy of Dr. Quillman’s acknowledgment of our scoping 
comments we were then told that our comments were indeed in the record. Evidently, the BLM 
has either erred in not informing all the interested public or has ignored our scoping comments. 
Either way, the agency falls short of its obligations under NEPA and FLPMA. Notices to 
interested individuals and organizations are also required by BLM Handbook 1745 which sets 
out BLM policy governing species relocations. 

On August 6, 2009 we submitted a joint request with five other interested organizations 
requesting a 60-day extension of the comment period because of the complex and controversial 
nature of the project. The BLM agreed to extend the comment period to August 31, 2009. We 
applaud the BLM for granting the extension. However, NEPA procedures must ensure that 
environmental information is available to public officials and citizens before decisions are made 
and before actions are taken. We requested copies of various personal communications that are 
referenced in the EA that relate directly to the environmental effects of the proposed project. We 
were told that obtaining these would require a FOIA request, which we immediately submitted. 
We received these documents at the end of the comment period, leaving little or no time to 
review and digest the information. This flaunts both the spirit and intent of the NEPA and 
FLPMA requirements to involve the public in making decisions. 

The National Environmental Policy Act requires agencies to take a “hard look” at the 
environmental impacts of its actions. The purpose of an EA is to provide sufficient evidence and 
analysis for determining whether to prepare an Environmental Impact Statement (“EIS”) or issue 
a finding of no significant impact (“FONSI”) for a project. NEPA requires considerations of 
both context and intensity of the impacts of a project in determining if it significantly impacts the 
human environment. As we show below, based on these two criteria the project clearly falls into 
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the “will significantly impact” category and an EIS is required. The Bureau has determined that 
its proposed action, to allow the Army to release desert tortoises from Fort Irwin onto public 
lands in the western translocation area, is likely to adversely affect the desert tortoise.1 

(1) Baseline Data on the Prior Desert Tortoise Translocation. 

The large scale translocation of any animal, especially a listed species, is inherently 
complex. In this regard, the results of the Army’s prior desert tortoise translocation effort 
should inform the process. A priori, at least the basic data from that effort needs to be presented. 
However, there is considerable confusion in the EA and associated documents even over the 
numbers of desert tortoises that have been affected and have died. The EA and the USFWS 
draft Biological Opinion2 indicate that 569 desert tortoises were translocated from the Southern 
Expansion Area (“SEA”). Transmitters were left in place on 357 (i.e. 63%) of these animals 
following translocation. Some of the resident tortoises at the receptor sites and at control sites 
(sites where no tortoises were translocated to) were also processed and fitted with transmitters. 
Both the EA and draft Biological Opinion set this at 289 tortoises (149 controls and 140 
recipients). The total number of tracked (i.e. transmittered) tortoises is thus 646. The actual 
number of resident desert tortoises at the receptor and control sites has not been determined. 
However, according to the EA, over 430 resident desert tortoises have been monitored in various 
studies. Since this was referenced by a personal communication, it is unclear if the 141 (i.e. 430
289) non-tracked resident tortoises were simply encountered during monitoring, if they were 
located in systematic surveys, were used in the various research projects, or what percentage of 
the total number of resident tortoises they represent. On August 27, 2009 we received a copy of 
the referenced personal communication (Email from R. Averill-Murray, dated 07/17/09). It was 
not helpful in clarifying this question. 

The EA cites an unreleased analysis of predation of the tracked tortoises performed by 
the Desert Tortoise Recovery Office (“DTRO”). This analyzed population included 149 control, 
140 recipient, and 357 translocated tortoises, i.e. 646 animals. Of these 646 tortoises, 147 died 
from “various causes”. This number calculates to 23% of the tracked tortoises. The EA (at 3) 
states that animals that were lost due to transmitter failure, difficulty in tracking, or undetected 
predation events were excluded from this analysis but does not provide the number that was 
excluded. Assuming that this was greater than zero, the overall mortality rate was higher than 
23%. The EA is silent on the number of tortoise deaths attributed to predation versus other 
causes. The draft Biological Opinion (at 48) states, “To conduct research on how translocation 
affected desert tortoises, workers placed transmitters on 149 control, 140 resident, and 357 
translocated desert tortoises. As of April 2009, coyotes had killed 169 desert tortoises; an 
additional desert tortoise was reported as ‘depredated.’ Five desert tortoises died of natural 
causes, 7 were killed by common ravens, 1 was killed by a vehicle, and 15 were euthanized. The 
cause of death was reported as unknown in 43 cases and as ‘other’ for 5 desert tortoises; no cause 
of death was reported for 6 desert tortoises. In total, approximately 252 desert tortoises died 
while translocation was under way (unpublished data: Excel file ‘mortalities 071709’). We 

1 Letter from the BLM California Desert District Manager to Diane Noda, USFWS, requesting initiation of 
consultation over the plan to translocate desert tortoises from Fort Irwin to Public Lands, dated July 23, 2009.
2 Biological Opinion for the Proposed Addition of Maneuver Training Lands at Fort Irwin, California (8-8-09-F
43R). Draft dated July 30, 2009. 89 pp. 
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understand that a small number of desert tortoises have died since April but we have not received 
final reports on these animals.” Assuming that the 252 mortalities were among the 646 tracked 
tortoises as indicated in the quote, this would give a mortality rate of 39%. The 170 deaths by 
predation would amount to 26%. 

It is unclear why the DTRO and draft Biological Opinion numbers are so disparate, 
especially since they were generated within the same agency. The loss of at least 252 adult 
desert tortoises is appalling in itself, even more so as it does not account for an unknown number 
of untracked tortoises that may have been affected. The lack of clarity relating to what happened 
during the first translocation is not helpful, and simply fuels further controversy. The various 
agencies involved need to better communicate with each other and with the public, and develop a 
clear and transparent process that will allow for the realistic documentation of the effects of the 
translocation that is required to meet NEPA’s requisite “hard look”. 

(2) Baseline Desert Tortoise Data & Carrying Capacity at Proposed Translocation Sites. 

The proposed action is to translocate up to 89 tortoises from the SEA and 516 to 1,143 
tortoises from the Western Expansion Area (“WEA”) (EA at 3-4). The draft Biological Opinion 
cites the same number from the SEA and assumes about 1,100 tortoises could be moved from the 
WEA based on the midpoint of the upper estimates from two separate studies. The numbers of 
resident desert tortoises at the various receptor sites identified in the map (EA Figure 2) are 
unknown since no site specific abundances have been determined nor apparently are any 
planned. Instead, the agencies rely on density estimates generated in the range-wide line 
distance sampling (“LDS”) surveys, so we will follow their lead. 

The EA identifies 205 sections in the Superior-Cronese DWMA as suitable for 
translocation of tortoises from the WEA based on modeling analysis. The EA (at 9) assumes an 
abundance of 19 desert tortoises per square mile, i.e. 3,952 tortoises on the 205 sections.3 The 
draft Biological Opinion assumes 16.4 desert tortoises per square mile, i.e. 3,362 tortoises on the 
205 sections.4 If 1,100 tortoises are translocated this would increase the density on the 205 sites 
by 28% based on the EA numbers and 33% based on the draft Biological Opinion numbers. The 
most recent LDS data available, that provided in the DTRO’s draft 2007 Monitoring Report5, 
gives an estimate of 5.9 tortoises/sq km (with 95% confidence intervals of 3.72- 9.25), i.e. 15.2 
tortoises per square mile (with 95% confidence intervals of 9.6- 24). Using that data, which we 
consider to be the most reliable estimate based on the recent improvements in sampling and 
statistical methodologies, the population estimate would be 3,132 and the translocation of 1,100 
tortoises would increase the density on the 205 sites by 35%. These numbers are of course very 
simplistic estimates. Ten years ago, as part of the West Mojave Plan planning effort, tortoise 
sign surveys were conducted across what would become the Superior-Cronese DWMA. While 
not quantitative, this exercise indicated that the distribution of desert tortoises is patchy. The 
applicability of the DWMA-wide based LDS estimate to specific sites is also unclear since this 

3 The EA cites Medica, personal communication as the source of the 19/sq mile number. In the response to our 
FOIA request we were sent an earlier, undated draft version of a translocation plan that cites “Medico [sic], personal 
communication”. Confusion could have been avoided if the BLM had used the actual DTRO monitoring reports. 
4 Yet again, an example of the agencies using different datum. 
5 Range-Wide Monitoring of the Mojave Population of the Desert Tortoise: 2007 Annual Report U.S. Fish and 
Wildlife Service Desert Tortoise Recovery Offi ce, Draft dated November 2008. 50pp. 

WWP Comments Desert Tortoise Translocation Environmental Assessment CA-680-2009-0058 4 

http:3.72-9.25


technique is geared towards obtaining trends at the range-wide and recovery unit levels. The 
new USGS proposed plan will avoid translocating tortoises within a 5 km buffer zone around 
any diseased resident tortoises. While this is an important improvement to the protocol, it will 
likely diminish the available receptor sites since Mycoplasma-positive animals have been 
detected in the area. Other factors too, may diminish the available receptor sites. However, the 
bottom line is that translocation of the WEA tortoises could increase tortoise densities by one 
third, and could directly impact over 3,000 resident tortoises. This level of impact cannot be 
discounted as minor and underscores the need for a complete EIS. Among other things, the 
increased density plus stress of capture, translocation, and release into foreign habitat may 
increase susceptibility of desert tortoises to Mycoplasma infections across a large area of the 
Superior-Cronese DWMA. 

In our scoping comments, we had raised the need for the current desert tortoise carrying 
capacity to be estimated at the translocation sites. In the EA’s response to comments section, by 
the comment “Need for analysis of carrying capacity of receptor sites” is the response 
“Addressed in sections 2.1.1.1 and 2.1.1.2”. However, the issue is not addressed in either 
section (or elsewhere) unless the EA is referring to the unsupported claims in the sentence “Also, 
since there seems to be little connection between drought and non-drought conditions and 
mortality levels of translocated tortoises, the developers of the translocation plan considered food 
availability not a factor which needs be considered in the timing of translocation efforts” (EA at 
7). Carrying capacity is the inherent ability of the land to support a given number of tortoises per 
unit area (West Mojave Plan at 3-94). While forage availability may be one factor the BLM uses 
in determining carrying capacity for livestock, it is not an appropriate delimiter for the ability of 
an area to support more desert tortoises. Instead, site-specific consideration of all the resources 
required over the life of a tortoise with respect to the size of the population is required: 
including food plants, cover sites, social hierarchies and territories, predators, essential 
constituents of habitat, and other ecological parameters (USFWS, 1994). This is especially 
important for receptor sites identified as being in “die-off regions”, because the actual cause of 
the die-offs is so rarely known. If the translocation sites are not at carrying capacity, there must 
be an ecological reason. As such, adding more tortoises may create a surplus to what the local, 
receptor site can handle successfully. This could fuel increased density-dependent mortality via 
various means including parasites, disease, predation, and take by automobiles. Under the ESA, 
agencies must utilize their authorities in furtherance of the purposes of the Act and thus must 
take the most conservative approach in favor of the species and habitat when there are data gaps, 
like there are here. The lack of basic site-specific information such as desert tortoise abundance 
at each receptor site is a significant data gap. 

According to the EA (at 8), relocation of the remaining SEA tortoises would result in the 
density increasing up to approximately 30 animals per square mile on eight sections of land. 
Apparently, this is to maintain the integrity of the ongoing tortoise research project. This could 
thus impact 240 desert tortoises in the Southern Translocation Area. The EA (at 28) states, 
“While this increased translocation density (relative to the Amended Translocation Plan) may 
exasperate the issues of disease transmission and predation, the USGS/University of Nevada-
Reno team (and independent reviewers) have concluded that this increased density would not 
significantly raise the threat of disease or predation above background levels and that the 
conservation benefits gained by the on-going research would outweigh these potential drawbacks 
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(Todd Esque, USGS, personal communication).” The EA is silent on why the threat of disease 
or predation would not be above background levels. In fact, since the research sites are well 
within the range of movement of translocated tortoises, the carrying capacity of the SETA sites is 
unknown, and these sites are within the same general area that experienced massive coyote 
depredation rates in 2008, the benefit of staying with the original translocation protocol is not 
only unclear but appears to be outweighed by the risks not just to these 240 resident and 
translocated tortoises but even to the tortoises at the nearby research sites. The ESA requires the 
agencies to minimize incidental take. We see no evidence in the EA that staying with the 
original translocation protocol for the remaining SEA tortoises will do so. 

(3) The Fort Irwin Desert Tortoise Translocation and Predation. 

The EA and supporting documents take the view that the Fort Irwin translocation had no 
effect on coyote depredation but rather that the massive loss of tortoises would have occurred 
anyway. This is based on similar predation rates observed among translocated, control and 
resident tortoises that were tracked as part of the research effort in the original translocation. 
However, no data is available (and evidently was never collected) on the fate of the resident 
tortoises that were not part of the research study; nor is it clear if survival data was collected on 
those translocated tortoises whose transmitters were removed at release. The EA (at 3) 
references a personal communication as the source of its information on these similar predation 
rates. This was the email from Roy Averill-Murray dated 07/17/09. It contains the two 
paragraphs that were cut and pasted into the EA with no additional supporting data. 

The translocation involved extensive manipulation of the tracked desert tortoises 
including transmitter attachment and removal, repeated monitoring, and the presence of large 
numbers of biologists and support staff at the receptor sites. Some of the receptor sites were 
close to human habitation. All these factors could contribute to alerting predators and altering 
predation rates. Boarman et al (1998) reviewed possible effects of transmitter attachment on 
chelonians. They concluded “Studies should be conducted to evaluate the effect that transmitters 
and their attachment methods have on turtles and tortoises with the results reported in the 
literature.” That observers may influence predation rates is a known issue for desert tortoises. 
For example, Bjurlin and Bissonette (2004) raised concern that monitoring may facilitate 
predator detection of desert tortoise nests and cautioned that a systematic study of researcher 
impact on predator behavior is warranted. In a preliminary study of the possible risks of tracker 
dogs attracting predators such as coyotes when being used to locate desert tortoises, Cablk et al 
(2004) found that human presence alone may attract coyotes especially with prolonged stays. 
Cablk also provides a brief literature review of related studies. The large scale of the Fort Irwin 
translocations would make these kinds of observer effects of particular concern. 

The Draft Biological Opinion includes the following table; a similar table was shown by 
Dr. Esque during his presentation at the 2009 Desert Tortoise Council Symposium. 

Location Sample Size Number Dead Percent Loss 

Superior-Cronese, CA 15 1 6.7 
Marine Corps Air Ground Combat 
Center, CA 

11 1 9.1 
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Coyote Springs Valley, NV 26 4 15.4 
River Mountains, NV 19 4 21.1 
Piute Valley, NV 14 3 21.4 
Fort Irwin, CA 647 147 22.6 
Soda Mountains, CA 29 12 41.4 
Chuckwalla Bench, CA 16 7 43.8 
Chemehuevi, CA 11 5 45.5 

How the data was collected, actual site locations, the level of manipulation of the animals, the 
demographics of the sampled tortoises, when the sites were sampled, the statistical significance 
of the losses, how the losses to predation were actually determined, and what other causes of 
death were observed are not explained. However, the authors speculate that this data provides 
evidence of range-wide coyote depredation. The documents provide no data showing trends in 
coyote depredation rates over time at any of these locations. Without these data, it is difficult to 
determine whether depredation rates changed in 2008 and what contribution manipulation of a 
tortoise may have made to it subsequently being preyed upon. Certainly, if the tabulated 
numbers are taken at face value and the none-Fort Irwin data is representative of un-harassed 
tortoises, the observation of only a 6.7% loss (a single tortoise) at the Superior-Cronese site 
compared to the 22.6% loss in the Fort Irwin translocation is deeply troubling.6 It suggests that 
the magnitude of the intervention may have contributed to the massive loss of tortoises in the 
Fort Irwin translocation. There is no foundation for the claim reiterated in the documents that 
the Fort Irwin translocation did not contribute to the massive losses. Accordingly, predation 
cannot be discounted and must be fully factored into the environmental analysis. 

We included a brief review of literature related to coyote predation on desert tortoises in 
our scoping comments. Over 60 years ago, Woodbury and Hardy (1948) found evidence for 
coyote predation on desert tortoise and concluded that the rate probably increased in dry years 
when rabbit populations were low. Given the background literature and recent experience, canid 
depredation of desert tortoises following translocation is clearly likely to occur, and needs to be 
mitigated for to minimize take. We do not advocate lethal control of local coyotes, since this is 
at best a stopgap measure and it is unclear as to how effective coyote removal would be at 
reducing depredation (cf. Goodrich & Buskirk, 1995). Rather, predator distribution and presence 
should be criteria used in selecting translocation sites. Appropriate predator mitigation measures 
(such as temporary protective fencing and stringent protocols to minimize prolonged human 
presence at translocation sites) should be incorporated into the translocation plan. Any proposals 
for control of coyotes and other predators need to be fully analyzed in the NEPA documents. 
Coyote removal could result in new packs moving in from adjacent areas and occupying the now 
vacant territory, potentially compounding the problem. Lethal coyote control could have 
potential long-term consequences for the local desert ecosystem. Coyote removal could trigger 
an increase in the local rabbit and black-tailed hare population and change the availability of 
tortoise food plants in subsequent years. Coyote eradication could lead to increased kit fox 
numbers and increased predation on desert tortoise nests. 

6 On August 31, 2009 we obtained a copy of a table provided by USGS in response to a FOIA request entitled 
“Working Tortoise Predation Table 10Aug2009”. This included the same information provided in the draft 
Biological Opinion with additional data columns for 2006 and 2007. The mortality for 2007 at the Superior Cronese 
plot was 1/16 = 6.3%, i.e. a statistically identical result to 2008. No data was provided for 2006. 
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The EA claims that the translocation project may have a positive long-term effect on the 
upward or stationary trend of desert tortoise within the DWMA by increasing the available pool 
of healthy adult females of reproductive age. Yet as we mentioned in our scoping comments, 
Berry et al (2009) reported that more females than males were killed by predators in the 2008 
translocation. In the EA’s response to comments section, by the comment “Need for 
development of protocols to address gravid females.” is the response “Discussed in section 
4.3.1.1”. However, no such discussion occurs in that section (or elsewhere in the EA). The 
translocation plan must include mitigation measures to address this imbalance. The plan should 
include specific guidelines related to the translocation of gravid females to minimize risks to this 
crucial demographic group. 

(4) The Experimental Nature of Large Scale Translocation. 

The 1994 Recovery Plan considered translocation as a potentially important conservation 
tool if the techniques can be perfected, and recommended that research be conducted to achieve 
this. It was with this in mind that the Fort Irwin translocation was built around conducting vital 
research. This research is still ongoing, and large scale desert tortoise translocations remain 
experimental and the object of scientific controversy. This is recognized in the EA, and is why 
different protocols were adopted for the SEA versus WEA tortoises. The remaining SEA 
tortoises cannot be released according to the amended protocols (i.e., dispersed across the 
Southern Expansion Translocation Area), because they would compromise the study design 
(control animals) in the research projects currently under way.7 

Certainly there has been some welcome progress in desert tortoise translocation related 
research. A recent paper by Field et al. (2007) provides data from a small scale translocation 
conducted at the LSTS in 1997-1998. They translocated tortoises that had been held at the 
Desert Tortoise Conservation Center in Las Vegas. They observed a 21.4% fatality in the first 
year that they attributed to drought conditions at the release site, and zero the second year (1998) 
which was one of wettest years on record for the area. Despite the small sample size, short 
duration of the study, and absence of long term follow up, they concluded that tortoise 
translocation should be considered a valid tool for desert tortoise conservation. At its March 13, 
2009 meeting, the DTRO’s Science Advisory Committee reached consensus that translocation is 
fraught with long-term uncertainties, notwithstanding recent research showing short-term 
successes, and should not be considered lightly as a management option.8 Given the high degree 
of scientific uncertainty, large scale translocation remains experimental, scientifically 
controversial, and unproven as a tool for desert tortoise conservation. 

The 1994 Recovery Plan proposed DWMA as protected areas within Recovery units 
where preserve level management would be implemented to recover the desert tortoises. While 
the Recovery Plan entertained the concept of “experimental zones” within DWMA, it 
recommends that these be limited to no more than 10% (Recovery Plan at 36). Neither the 

7 Per 07/16/2009 e-mail from Roy Averill Murray to Chris Otahal.
 
8 Meeting Summary Desert Tortoise Science Advisory Committee Meeting, March 13, 2009, San Diego Wild
 
Animal Park, Escondido, CA. 4 pp.
 

WWP Comments Desert Tortoise Translocation Environmental Assessment CA-680-2009-0058 8 



Recovery Plan nor the governing land use plan (West Mojave Plan) envisioned making entire 
DWMA experimental zones. 

(5) Range of Alternatives. 

The NEPA implementing regulations specify that NEPA documents must analyze a full 
range of alternatives. Based on the information and analysis presented in the sections on the 
Affected Environment (40 C.F.R. § 1502.15) and the Environmental Consequences (40 C.F.R. § 
1502.16), the NEPA document should present the environmental impacts of the proposed action 
and the alternatives in comparative form, thus sharply defining the issues and providing a clear 
basis for choice among options by the decisionmaker and the public. The regulations specify that 
agencies shall: 

(a) Rigorously explore and objectively evaluate all reasonable alternatives, and for 
alternatives which were eliminated from detailed study, briefly discuss the reasons for 
their having been eliminated. 
(b) Devote substantial treatment to each alternative considered in detail including the 
proposed action so that reviewers may evaluate their comparative merits. 
(c) Include reasonable alternatives not within the jurisdiction of the lead agency. 
(d) Include the alternative of no action. 
(e) Identify the agency's preferred alternative or alternatives, if one or more exists, in the 
draft statement and identify such alternative in the final statement unless another law 
prohibits the expression of such a preference. 
(f) Include appropriate mitigation measures not already included in the proposed action or 
alternatives. 

In our scoping comments, we had recommended that the BLM consider an alternative 
based on the recommendations of the 1994 Desert Tortoise Recovery Plan. This alternative 
would fully implement the recommendations of the 1994 Desert Tortoise Mojave Population 
Recovery Plan Appendix B. This alternative would identify translocation sites outside the 
DWMA. Analysis of this alternative would have provided a baseline for fully analyzing risks to 
the tortoises and to the DWMA, since tortoises would be translocated outside the DWMA under 
this alternative. We are surprised that the BLM has not just ignored our proposed alternative but 
has failed to consider any alternative based on the current Desert Tortoise Recovery Plan in the 
EA. In doing so, the BLM has failed to explore and evaluate a reasonable range of alternatives. 

The EA reviews four alternatives; the proposed action under which tortoises would be 
translocated onto BLM managed and Army owned lands in the Superior-Cronese DWMA guided 
by the USGS original and amended translocation plans; alternative A which is the same as the 
proposed action but would also allow tortoises from the SEA to be translocated onto 65 square 
miles of the Soda Mountains Wilderness Study Area (“WSA”) at the east end of the Superior-
Cronese DWMA; alternative B under which tortoises would be translocated onto 62 square miles 
of Army and state owned lands in the Superior-Cronese DWMA; and “no action”, under which 
no translocation and no army training would occur. 

Although the BLM claims to have analyzed alternatives A and B in depth, the habitat 
quality of the WSA lands, the Army acquired lands, and the state lands is not described and no 
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maps are provided to even indicate the locations. Again, the BLM is failing to take a hard look 
at environmental consequences and what’s best for this listed species. The EA (at 12) states, 
“For the purposes of the analysis in this EA, it is assumed that all of these lands would be 
available for receiving translocated animals, though[t] it is likely that some locations would be 
deemed unacceptable for translocation”. The absence of habitat quality and suitability data, and 
basic maps of the locations make it difficult for the public to appreciate the relative merits of 
these alternatives. The EA also makes incorrect assertions about management on the state and 
the Army’s acquired compensation lands. The general management of these lands essentially 
reflects what is going on, on the public lands around them. What is different though is that these 
lands are not open to BLM’s multiple use policy and therefore are not available for mining and 
energy development, etc. If the Army’s compensation lands are transferred to the BLM they will 
be open to these developments and other consumptive uses. The EA should consider alternatives 
under which the Army’s compensation lands are not transferred to BLM or are only transferred if 
the BLM guarantees that these lands will be conserved in perpetuity for the purposes of 
conserving and recovering desert tortoises and other special status species. 

For alternative B, receptor sites would be on Army compensation lands and state lands 
only. However, state lands were considered unsuitable in the site selection decision support 
model (Amended Translocation Plan at 30). Further, according to the Amended Translocation 
Plan, State lands are not being considered due to the administrative burden related to such activities 
(Amended Translocation Plan at 6). Thus, it is unclear why this alternative is even being 
considered in the EA. 

Under the “no action” alternative the translocation effort would not take place on BLM 
managed lands and no military activities would take place. For the purposes of analysis, it is 
assumed that conditions on BLM managed lands would not change from the current baseline 
conditions. Yet, based on bald claims made in the EA and associated documents, some 25% or 
so of the DWMA’s adult tortoises were depredated by coyotes in 2008. This is a catastrophic 
level of change that cannot be ignored. Why does the BLM not expect densities of desert 
tortoise to change if predation is such an issue? Assuming that densities will not change is not 
helpful in establishing the base-line for impacts from the proposed action, particularly if 
mortality continues at the rates observed in the prior translocation. 

(6) Clearance Surveys. 

The clearance surveys for the WEA tortoises described in the EA and Amended 
Translocation Plan could result in large numbers of tortoises being left in the training area. The 
proposed action is to undertake a single pass survey by tortoise pedestrian survey teams through 
one kilometer blocks. If more than four adult tortoises are found within any one square 
kilometer block, then the block would be surveyed a second time in its entirety. Four tortoises 
per square kilometer equal 10.3 tortoises per square mile. But the Amended Translocation Plan 
(at 4) also indicates that the percentage of tortoises detected on a single pass was only 70%. 
Assuming this detection rate is correct and is achievable under field conditions, the trigger for a 
second survey would be an abundance greater than 14.8 tortoises per square mile. This density is 
similar to the actual Superior-Cronese DWMA abundance of 15.2 adult tortoises per square mile 
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determined in the most recent range wide LDS monitoring. Thus, the trigger for a second 
“sweep” is finding an average number of tortoises for the area. 

Because the second sweep will only occur on habitat that supports equal or higher 
numbers of tortoises than the average abundance for the area, the clearance surveys will leave a 
large number of tortoises within the WEA. It is difficult for us to calculate the number of 
tortoises that would be left since we do not have access to the agencies’ survey data.9 However, 
for a worse-case scenario if we assume that the LDS abundance of 5.9 tortoises/km2 (15.2 
tortoises/mile2) is a median value, half of the WEA (125 km2) would not receive a second pass, 
and 221 (i.e. 5.9 x 125 x .3) adult tortoises would be missed from areas that received only a 
single pass. The total number of adult tortoises actually left in the WEA would be higher since 
the detection rate for 2 passes is 95% (i.e. 5% missed), and an unknown number of hatchlings 
and young tortoises will also be missed. The criteria for triggering a second sweep will not 
minimize incidental take and should be reconsidered. 

(7) Selection of Translocation Sites. 

Translocation sites should be selected based on sound, science-based criteria and 
manageability to maximize likely success. 

The Amended USGS plan incorporates “die-off” as a positive factor in choosing 
translocation sites. Die-off regions are identified as areas in which the carcass encounter rate 
exceeded the live encounter rate in the range-wide LDS monitoring. However, the efficacy of 
using this ratio is unclear since both carcasses and live tortoises are likely to be more frequently 
encountered in higher tortoise density areas, but available carcasses are easier to find than are 
live tortoises depending on the conditions on the day of the survey. Use of this factor in choice 
of translocation sites also assumes that whatever caused the die-off is no longer an issue in those 
areas. Since we rarely know the cause of die-offs, this hypothesis needs critical evaluation, and 
requires ground-truthing at each translocation site. Recent studies of tortoise and wildlife 
translocations emphasize the need to abate existing threats for translocations to be successful 
(Fischer and Lindenmayer, 2000; Fields et al., 2007). The cause of any die-offs needs to be 
determined so that the threat(s) can be ameliorated. 

Translocation sites should be selected in areas where resident desert tortoises share 
similar genetic backgrounds. In this case, the project would translocate desert tortoises 
throughout the range of what has been identified as a genetically distinct “Central Mojave” 
population of desert tortoises (Murphy et al., 2007). Murphy et al. considered the range of this 
population to encompass Rowlands’ Central Mojave botanic region (Rowlands, 1995). The 
Superior-Cronese DWMA boundary was based on administrative boundaries, roads and other 
defined barriers. While it includes much of the Central Mojave it also overlaps with the West 
Mojave botanic unit. The USGS (Amended Translocation Plan at 21) apparently considered 

9 Today, August 31, 2009, we obtained a copy of Walde, A. D., Boarman, W. I. and Woodman, A. P. Desert 
Tortoises Estimates on the Western Expansion Area of Fort Irwin dated 6 February 2009. They surveyed 62 sq km 
plots in the WEA in a single pass survey. They found densities of 5 or fewer tortoises on 44 plots and 6 or more 
tortoises on 18 plots. This suggests that our worse-case scenario may be over-optimistic; more than half of the plots 
may only get a single sweep. 
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genetic integrity in choosing possible translocation sites but did not explicitly acknowledge the 
significance of the Central Mojave desert tortoise population. Since no maps were provided, it is 
unclear if the lands that would be used under alternative B fall within the Central Mojave region. 
The Central Mojave botanic region boundary, not the Superior-Cronese DWMA boundary, 
should be the delimiter for translocation sites used in the decision support modeling, so that 
translocation does not compromise the genetic integrity of the Central Mojave desert tortoise 
population. 

We had commented that the habitat quality of translocation sites should be comparable to 
the habitat from which the tortoises have been removed based on site-specific surveys of soils, 
hydrology, vegetation, invasive species, and anthropogenic threats. The BLM describes the 
tortoises and their habitat within the DWMA as having been “adversely affected by multiple 
stress factors, including anthropogenic factors and disease and drought that swept through 
populations in the 1990’s” (EA at 4). It is unclear if these factors have been ameliorated. The 
decision support model appendix mentions the condition of vegetation at receptor sites but it is 
unclear if this consideration was added to the model (Amended Relocation plan at 31). Nor does 
the model seem to have incorporated invasive weed presence and fire risk. The feasibility of 
being able to close off the area around translocation sites should disease containment be required 
was not addressed. The decision support model has also not explicitly addressed predator 
distribution. While proximity to human habitation may be of some value, the model could 
certainly have factored in proximity to open waters since water availability may be rate-limiting 
for coyote distribution, and coyote sign is much higher around developed waters (DeStefano et 
al, 2000). 

(8) Biological Goals, Objectives, Outcomes, Criteria for Success. 

The EA does not provide explicit biological goals and objectives for the translocation 
project. Is the translocation a large experiment, is it meant as a conservation measure, or is it 
merely to address the human-tortoise conflict created by the expansion of Army training 
activities? 

The EA claims that the translocation project may have a positive long-term effect on the 
upward or stationary trend of desert tortoise within the DWMA by increasing the available pool 
of healthy adult females of reproductive age (EA at 25). Certainly, adding tortoises will 
temporarily increase the number of tortoises, but there is a difference between temporarily 
increasing the total population size by releasing tortoises and increasing the breeding or effective 
population size. The latter will require that the translocated tortoises integrate with residents, 
adapt to the new local ecological conditions, and form a stable, breeding population. The claim 
that the translocation may positively benefit the population trends is hypothetical at best, and 
should be clearly construed as such. 

The EA describes large-scale monitoring that will occur but does not explain how this 
data will be used, and without any stated biological goals and objectives its utility cannot be 
determined. The Amended Translocation Plan mentions the development of testable hypotheses 
several times, but does not specify these. 
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The lengthy time-scale over which translocations must be monitored to determine their 
success or failure is an important consideration that is repeated extensively in the scientific 
literature (see for example, Dodd and Seigel, 1991; Fischer and Lindenmayer, 2000). Both the 
method of release and the distance of release from capture sites affect the behavior of 
translocated desert tortoises (Walde et al., 2009). If the goal of the large-scale translocation is 
population augmentation, then measurable long term objectives must be specified. The 5 year 
monitoring period may provide information on initial survival, but it is an insufficient to 
determine the success of population augmentation and the success of translocation as a 
conservation tool. The NEPA documents should provide clear biological and conservation goals 
and objectives, expected outcomes, and benchmark criteria that measure the success in achieving 
the established goals and objectives. 

(9) Health and Disease Issues, and Contingency Planning. 

The USGS have incorporated important, additional protocols to evaluate the health status 
of translocated desert tortoises into the Amended Translocation Plan. These protocols will 
reduce but not eliminate the risk of infectious tortoises being moved into the DWMA. 

The Amended Translocation Plan also proposes sampling resident tortoises at 64 sample 
points located across the translocation area. This will provide data on the disease status of 
tortoises that will be used to modify the translocation area. Translocated tortoises will not be 
released within a 5 km buffer around any detected diseased resident tortoises.10 This is an 
important improvement over the Original Translocation Plan, however its likely effectiveness is 
not addressed and no alternative buffer sizes are considered. Since 5 km is less than half the 
maximum distance moved by many tortoises in previous translocations, the measure may reduce 
but will not eliminate the risk of translocated tortoises moving into the home range of infected 
resident tortoises. This factor is of particular concern with species like the desert tortoise that 
have complex social behavior, since translocated tortoises may disrupt the social structure of 
resident populations by displacing residents (Berry, 1986). Long distance movements by both 
translocated and resident tortoises could lead to disease spread and place the larger population at 
risk of epidemics. In this respect, Walde et al. (2009) reported that one of the 2008 translocated 
tortoises moved as far as 23 km. The translocation plan should include an epidemiological 
analysis, and the EA should consider additional measures such as temporary fencing to reduce 
the risk posed by tortoises making long distance movements. 

We are concerned about the adequacy of the sampling of resident tortoise populations in 
the Western Expansion Translocation Area (“WETA”) to determine their health status. The 
Amended Translocation Plan proposes to sample tortoises at 64 sites throughout the WETA. 
The number of tortoises to be sampled at each site is unclear. Sample sizes for the resident 
tortoises need to be appropriate to detect the presence of Mycoplasma and other diseases. In the 
2008 translocation, some 7 of 142 sampled translocated tortoises (i.e. about 5%) initially tested 
positive or suspect positive for Mycoplasma agassizii or M. testudineum (Berry et al, 2009). 
Based on that report, a large sample size would be needed to determine absence of disease 
among residents at each of the 64 sites. This must be addressed in the EA and supporting 

10 Presumably, the buffer zones will have a 5 km radius, not diameter. Neither the Plan nor the EA are explicit on 
this. 
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documents. In addition, none of 64 proposed disease sampling sites are on the “red squares” on 
the Amended Translocation Plan maps. These “red squares” are not slated as translocation sites 
but may be adjacent to the “green square” translocation sections and form a checkerboard in 
some areas. Because a higher live tortoise to carcass ratio was a negative factor in the model 
used to select translocation sites, the adjacent and nearby “red squares” may have higher tortoise 
densities. Since disease transmission may be density dependent, sampling should also be 
conducted in any “red squares” with higher tortoise densities that are within the expected range 
of movement of translocated tortoises. 

In our scoping comments, we raised the need for contingency planning to deal with 
potential disease outbreaks that could be triggered by the translocation including quarantine 
measures. This has not been done. The agencies must do more than simply monitor tortoises 
for disease but describe specific remedies that will taken to avoid disease outbreaks reaching 
epidemic levels. The NEPA analysis should identify counter-measures should disease epidemics 
be detected, and should include specific triggers for implementation of these counter-measures. 

(10) Risk Assessment. 

The BLM recognizes that this large-scale translocation will adversely affect desert 
tortoises. It may result in some lethal and non-lethal Section 9 ESA take, and if the carrying 
capacity at a translocation site is exceeded, may result in adverse modification of critical habitat 
and retardation of recovery of the population. Translocated tortoises may undergo long-distance 
movements, can disrupt the social behavior of residents (Berry, 1986) and may result in other 
stresses such as weight loss (Gowan et al., 2009) that could contribute to the outbreak of clinical 
signs of disease and disease spread. Because negative social interactions could result in resident 
tortoises moving off site, there is a risk of both resident and relocated tortoises contracting and 
spreading infectious disease. The USGS amended plan has recognized the importance of this 
issue in building in a 5 km buffer around areas with infected tortoises. The 5 km buffer is based 
in part on a distance that is 50% of the maximum linear movements made by tracked tortoises in 
prior translocations. Since tortoises are known to move considerably more than 5 km, the buffer 
may diminish but does not remove the risk. The large-scale proposal to translocate tortoises 
throughout the Superior-Cronese DWMA places the entire West Mojave population, particularly 
the Central Mojave type tortoises described by Murphy et al, at risk. The agencies should 
formally evaluate this risk not just recognize it, and a credible, quantitative risk assessment 
should be made for each alternative analyzed in the NEPA process. 

(11) Use of Best Available Science. 

The Endangered Species Act clearly mandates that “Each Federal agency shall, in 
consultation with and with the assistance of the Secretary, insure that any action authorized, 
funded, or carried out by such agency (hereinafter in this section referred to as an ‘‘agency 
action’’) is not likely to jeopardize the continued existence of any endangered species or 
threatened species or result in the destruction or adverse modification of habitat of such 
species which is determined by the Secretary, after consultation as appropriate with affected 
States, to be critical, unless such agency has been granted an exemption for such action by the 
Committee pursuant to subsection (h) of this section. In fulfilling the requirements of this 
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paragraph each agency shall use the best scientific and commercial data available.” (Emphasis 
added). In this case, the project would translocate desert tortoises throughout the range of what 
has been identified as a genetically distinct “Central Mojave” population of desert tortoises 
(Murphy et al., 2007). This entire Central Mojave population would be placed at risk by the 
proposed action. Loss of this population would produce a significant gap in the range of the 
species. None of the documents including the EA, the various translocation plans, and the draft 
Biological Opinion even mention Murphy et al. let alone analyze the potential impacts to this 
identified population. 

The EA list of references does not include a single citation from the primary literature; all 
the listed references are derivative agency documents. Instead, the EA relies heavily on 
“personal communications”. In many cases, these “personal communications” consist of nothing 
more than the actual wording that was inserted into the EA and contain no substantive, 
supportive data or references. This is particularly egregious with respect to the controversial 
claims that there is little connection between drought and predator prey base availability and the 
success of desert tortoise translocation. The claims made in the personal communications all cite 
the similar mortalities among the 2008 translocated, resident, and control tortoises. These 
provide no data on mortality among non-manipulated residents, and as discussed above, data in 
the Biological Opinion shows lower mortality at a nearby Superior-Cronese site and does not 
support this claim. 

The EA also misrepresents existing literature. For example, the EA (at 8) states that 
“Climate change and drought were not regarded as threats to the desert tortoise in the 1994 
Recovery Plan”. The Recovery Plan certainly recognized drought as an issue (USFWS, 1994). 
And, even though the Recovery Plan was written in 1994, it was a far-seeing document that 
incorporated climate change considerations. Climate change was incorporated into the 
population viability analysis (Recovery Plan at C3), threats analysis including fire (Recovery 
Plan at D24), and research on “climate and vegetation” was included in its implementation 
schedule. While criticizing the Recovery Plan, the EA fails to mention that the proposed 
translocation does not follow the science-based recommendations of that plan. 

(12) Monitoring Programs. 

The NEPA documents must explain the monitoring programs that will be in place to 
judge both the short and long term effectiveness of the translocation based on sound biological 
goals and objectives. Because most of the affected resident tortoises will not be tracked, funding 
should be ear-marked to assure routine inclusion of the Superior-Cronese DWMA in the range
wide LDS monitoring effort, or additional population monitoring protocols developed to ensure 
that the non-transmittered resident tortoises that will be affected by the translocation receive 
appropriate short and long term monitoring. The NEPA documents should include the timelines, 
and estimated costs and sources of funding for all components of the monitoring programs. 

(13) Compliance with BLM Policy and Land Use Plans. 

All translocations must fully comply with relevant BLM policies. BLM Handbook 1745 
requires that “Decisions for making introductions, transplants, or reestablishments should be 
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made as part of the land use planning process (see BLM Manual Section 1622). Releases must 
be in conformance with approved RMPs. A Land Use Plan Amendment must be prepared for 
proposed releases if management direction is not provided in the existing Land Use Plan (see 
BLM Manual Section 1617, emphasis added).” There is no consideration in the California 
Desert Conservation Area Plan as amended by the West Mojave Plan EIR/EIS for using the 
designated DWMAs for large-scale desert tortoise translocations. This is recognized in the EA 
at 4 – “translocation of desert tortoises is not specifically addressed in the CDCA Plan, as 
amended”. Therefore, a plan amendment is required to comply with BLM policy. 

In addition, BLM Handbook 1745 at .1.12A requires that the activity plan be site-specific 
and include “Site-specific and measurable vegetation/habitat population objectives which are 
based on existing ecological site potential/condition, habitat capability, and other important 
factors. (See BLM Manual Sections 1619, 6780, and 4120).” As we discussed above, the EA 
does not adequately describe existing ecological conditions nor does it address the capability of 
the habitat at the translocation sites to support additional tortoises. 

The BLM should adheres to its own policy and prepare an EIS that proposes and analyses 
an amendment to the CDCA Plan that provides the required management direction with respect 
to desert tortoise translocation. It could then use that guidance to develop a translocation plan 
for the Fort Irwin tortoises that includes the required site-specific analyses to comply with BLM 
policy, FLMPA, and NEPA. 

(14) Miscellaneous Issues. 

Under the proposed action desert tortoises would not be translocated to wilderness. 
However, the USGS proposes to monitor tortoises in Wilderness as a “control” group in its 
Amended Translocation Plan. In addition, some of the potential translocation sites are in areas 
under active consideration for wilderness designation by Senator Feinstein and thus may not be 
available. The NEPA documents should analyze potential impacts of monitoring to Wilderness 
values and any potential cumulative impacts to areas being considered as wilderness. 

The different alternatives may have different impacts on cultural resources. For example, 
Alternative A apparently would include the Cronese Lakes ACEC, although the maps are 
inadequate to ascertain this and the ACEC is not mentioned by name. The proposed action 
appears to include translocation sites within the Blackwater Well Archeological District. All 
ground-disturbing activities in these areas should be scrutinized and fully analyzed in the NEPA 
documents. 

(15) Continued Public Involvement. 

We requested in our scoping comments that the translocation plan should incorporate 
specific measures aimed at keeping the public informed on the progress of translocations, 
including providing daily or weekly updates of translocation numbers, demographics, and any 
losses on the California Desert District website. Given the high level of interest in the desert 
tortoise, providing meaningful and timely data should be an essential component of management 
if the agencies are to engender public support for this highly controversial project. 
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(16) Conclusions. 

The purpose of an EA is to provide sufficient evidence and analysis to determine whether 
a project requires preparation of an environmental impact statement (EIS) or whether issuance of 
a finding of no significant impact is merited. [CEQ NEPA Implementing Regulations, 40 C.F.R. 
§1508.9]. Given the significance of the proposed translocation to desert tortoise survival and 
recovery, the unanswered questions outlined above, the need for a land use plan amendment, the 
considerable scientific controversy, and the intense public interest the 2008 translocation 
generated, the EA provides no basis for a FONSI and a comprehensive EIS is clearly required for 
this project. Given the Army’s wish to begin training in the SEA and WEA, the BLM should 
immediately embark on initiating the required EIS. 

We hope that you find our comments useful. Please continue to keep Western 
Watersheds Project informed of all further substantive stages in the NEPA process and document 
our involvement as members of the ‘interested public’ in the record. 

If I can be of any assistance or provide more information please feel free to contact me by 
telephone at (818) 345-0425 or by e-mail at <mjconnor@westernwatersheds.org>. 

Yours sincerely, 

Michael J. Connor, Ph.D. 
California Director 
Western Watersheds Project 
P.O. Box 2364 
Reseda, CA 91337 
(818) 345-0425 
<mjconnor@westernwatersheds.org> 

cc.	 Diana Noda, Ray Bransfield, USFWS 
Larry LaPre, Steve Borchard, BLM California Desert District 
Mickey Quillman, Roxie Trost, BLM Barstow Field Office 

Attachment:	 Western Watersheds Project Scoping Comments on the Proposed Fort Irwin 
Desert Tortoise Translocation. Dated February 18, 2009. 
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PATRICK C. JACKSON 

600 N. DARWOOD AVENUE
 

SAN DIMAS, CALIFORNIA  91773 

PHONE: (909) 599-9914 


E-MAIL: ochsjack@earthlink.net 


May 1, 2010 

California Energy Commission 
Attn: Docket No. 08-AFC-13 
1516 Ninth Street, MS-14 
Sacramento, California 95814-5512 
docket@energy.state.ca.us 

[US Mail & e-mail] 

Re: 	 Docket No. 08-AFC-13, Application for Certification for the  
Calico Solar Project (Formerly SES Solar One) 

Dear Docket Clerk: 

Pursuant to the California Energy Commission’s CEQA-equivalent process and the 
Bureau of Land Management’s NEPA process to participate and consult in the scoping of the 
environmental analysis of the proposed Calico Solar Project, I hereby submit the first part of my 
comments on the Staff Assessment and Draft Environmental Impact Statement for the Calico 
Solar Project Application For Certification (08-AFC-13). 

I certify under penalty of perjury that the statements contained in the following report are 
true, correct and complete to the best of my knowledge and belief. 

Respectfully submitted, 

Patrick C. Jackson, Intervenor 

Enclosure 

mailto:docket@energy.state.ca.us
mailto:ochsjack@earthlink.net


 
 

 
 
 

 
 

 

 
 
 

 
 
 

 
 
 
 
 
 
 
 
 

 
 




























STATE OF CALIFORNIA 


Energy Resources Conservation 
and Development Commission 

In the Matter of: 

Application for Certification Docket No. 08-AFC-13 
for the Calico Solar Project 
(Formerly SES Solar One) 

PATRICK C. JACKSON’S COMMENTS   


ON THE 


STAFF ASSESSMENT AND DRAFT ENVIRONMENTAL IMPACT STATEMENT 


FOR THE 


CALICO SOLAR PROJECT 


APPLICATION FOR CERTIFICATION (08-AFC-13) 


SAN BERNARDINO COUNTY 


Part I 


May 1, 2010 

Patrick C. Jackson 
600 N. Darwood Avenue 
San Dimas, California 91773 
(909) 599-9914 Voice 
(909) 599-9914 Facsimile 
ochsjack@earthlink.net 
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The Staff Assessment/Draft Environmental Impact Statement (SA/DEIS) for the Calico 

Solar Project (formerly SES Solar One) (08-AFC-13) is deficient in that the proposed Calico 

Solar Project does not comply with all applicable laws, ordinances, regulations and standards 

(LORS). 

I 

In May 2008, SES Solar One, LLC, the original Applicant, entered into an Agreement for 

Private Crossing (Agreement) with BNSF (Burlington Northern Santa Fe) Railway Company 

and added gates and barricades at the railway crossing at Hector Road.  The Agreement and 

gated crossing prevent others from using the public and private lands north of the BNSF railroad 

tracks and thereby violates the Unlawful Inclosures of Public Lands Act of 1885, the Federal 

Land Policy and Management Act of 1976 (FLPMA) and the California Desert Conservation 

Area (CDCA) Plan 1980 as amended. 

The gated crossing prevents the public and private landowners from using Hector Road, a 

road that has been used for over fifty years, to access the public lands north of the BNSF railway 

tracks in direct violation of the Unlawful Inclosures of Public Lands Act of 1885.  This Act 

regulates the fencing off of public lands (including fences and gates on private lands) and 

prohibits the obstruction of “free passage or transit over or through the public lands.”1 

The Bureau of Land Management (BLM) claims, “The right of way, currently held by 

BNSF, was granted through act of Congress 14 Stat. 292, July 27, 1866.  The area gated by 

BNSF is within the parameters of the right of way granted.”2  This claim is not valid as the lands 

granted to the Atlantic and Pacific Railroad Company by the Act of July 27, 1866, 14 Stat. 292, 

c. 278, and by grant to the Southern Pacific Railroad Company by the Act of March 3, 1871, 16 

Stat. 573, c. 122, were grants in praesenti and covered only the public lands grantable by 

Congress at that time.  These Acts do not authorize either railroad company, or its successors, the 

right to other lands not granted at that time or the right to block access to public lands.3 

1 43 U.S.C. §§ 1061, 1063 and Camfield v. United States, 167 U.S. 518 (1897). 
2 Roxie C. Trost February 25, 2010 letter to Shawn R. Jackson, Esq. 
3 United States v. Southern Pacific Railway Company, 146 US 570 (1892). 
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The Applicant claims the crossing was gated due to “additional safety standards.”4  This 

claim is unfounded as there has never been an accident at the crossing and, “The existing average 

daily traffic (ADT) on Hector Road near the vicinity of the project site is 31 vehicles per day.”5 

As to safety issues, the SA/DEIS does not address the alternative of the Applicant and 

BNSF removing the locked swing gates and installing an active warning system with crossing 

gate arms and flashing lights. 

The Applicant claims, “The private crossing granted to Calico Solar/Tessera is for the 

purposes of establishing an access to the western side of the proposed project site.”  The 

SA/DEIS is deficient in that it does not note the gated crossing gives the Applicant exclusive 

control over thousands of acres of BLM-administered land west of the Applicant’s Calico Solar 

Project site.  The SA/DEIS also does not note the gated crossing not only prevents people from 

using and enjoying the public lands west of the Calico Solar Project site but also prevents other 

renewal energy developers from accessing the public land even though the Applicant withdrew 

its Application for its Solar Three project for the area on December 3, 2009.6 

The SA/DEIS states: 

In addition, at the December 22, 2009 Staff Workshop, BLM representatives 
stated that the crossing was established as a BNSF ROW for access to, and 
maintenance of, the rail line and, and therefore, the crossing is not a legal road 
with authorized access for the public (CEC 2009).  As such, the crossing is a 
physical access and not a legal access, and has been used in a passive and 
unauthorized manner.7 

This statement is misleading as the crossing was not established by BNSF for its 

exclusive use.  Hector Road and the crossing were constructed by BNSF’s predecessor for the 

public to access the Hector siding telegraph and office depot north of the railroad tracks from the 

local road network, including Highway 66 south of the railroad tracks.  The Applicant’s 

Application for Certification states: 

4 SA/DEIS, p C.8-12. 

5 SA/DEIS, p. C.11-6. 

6 Department of the Interior Bureau of Land Management Case Recordation (MASS) 

Serial Register page, Case CACA-- - 047702, accessed March 21, 2010. 

7 SA/DEIS, p C.8-12. 


2 



 

 

 
 

 

 
 

  

 
 

  

 
 

 

 

                                                           
  
  

  
  

  
 



















 




In 1897, the A&P was re-designated as the Santa Fe Pacific Railroad.  When the 
A&P took over the Mojave to Needles branch, depots existed at Daggett, Fenner, 
and Needles. During the 1880s, 1890s, and the first decade of the twentieth 
century, Santa Fe Pacific constructed facilities at various locations along the line. 
All of the structures were wood frame, with the exception of brick and reinforced 
concrete structures in Needles. Santa Fe Pacific railroad sidings in the project 
vicinity include Troy, Hector, Pisgah, and Lavic.  The Hector siding is the closest 
to the project area.  Neither the Pisgah or Troy sidings had any depot facilities. 
Hector had a 12-by-14-foot wood frame telegraph and train-order office that was 
constructed in 1906, which was closed in 1923 and moved to Earp in 1934.8 

The SA/DEIS statement Hector Road “crossing is not a legal road with authorized access 

for the public” is misleading.  BNSF’s predecessors granted easements by necessity and 

implication across its right of way at Hector Road when: 

1. Southern Pacific Land Company conveyed title to Sections 5, 9, 17, 21 and 33, 

Township 9 North, Range 5 East, to a private individual in 1958.9 10 

2. Southern Pacific Land Company conveyed title to Section 1, Township 8 North, 

Range 5 East, to a private individual in 1958.11 10 

3. SF Pacific Properties Inc., a Delaware Corporation, conveyed title to Section 5, 

Township 8 North, Range 5 East; Sections 13 and 25, Township 9 North, Range 5 

East; Section 5, Township 8 North, Range 6 East; and other lands to the United States 

of America in 2002.12 10 These sections were acquired with Land Water Conservation 

Funds. 

The SA/DEIS states on page C.8-12, “[T]he recent blockage of this [Hector] crossing 

does not result in a conflict with any applicable LORS.”  As noted herein, this statement is not 

true. Hector Road existed prior to the adoption of the Federal Land Policy and Management Act 

of 1976 (FLPMA) and the FLPMA recognizes existing rights of way. 

8 SES Solar One Application for Certification, Volume 1, December 2008, p 5.7-23. 

9 Deed, Southern Pacific Land Company to W. W. Boswell, Jr., recorded October 27, 

1958, in Book 4639, Pages 230 & 231. 

10 Cal. Civil Code 1104. 

11 Deed, Southern Pacific Land Company to W. W. Boswell, Jr., recorded November 24, 

1958, in Book 4662, Pages 165 & 166. 

12 Grant Deed, SF Pacific Properties, Inc., a Delaware Corporation, to the United States of 

America, recorded August 28, 2002 as Document 2002-0333071.
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II 

The SA/DEIS states on page ES-29, “Presently open routes that traverse the project area 

would be closed if any of the Action Alternatives or CDCA Plan amendments are approved.”   

Hector Road is a designated open route pursuant to the West Mojave Plan amendment to 

the California Desert Conservation Area (CDCA) Plan.13 

In the West Mojave Plan amendment to the California Desert Conservation Plan, 
the BLM identified motorized vehicle access needs and designated open routes to 
provide for a variety of activities.  The activities identified in the plan include 
access to private land. Mr. Patrick Jackson may use designated open routes as 
long as his use does not exceed a level defined as casual use.  ‘Casual use means 
activities ordinarily resulting in no or negligible disturbance of the public lands, 
resources, or improvements.’ (43CFR2801.5)14 

The BLM and Applicant do not have the authority to amend the California Desert 

Conservation Area (CDCA) Plan to deprive private property owners of their right to use Hector 

Road or any of the other designated open routes established by the CDCA.  The CDCA states, 

The need for access across public lands to permit utilization of State and privately 
owned lands and to permit authorized developments on public lands, including 
mining claims, is recognized. 

III 

On February 12, 2010, the Applicant submitted a Calico Construction Milestone 

Schedule and Figure 1, Project Layout Calico Solar Project.  In another submission on February 

12, 2010, the Applicant submitted Figure 1, Drainage Layout Figure Calico Solar Project. 

On March 8, 2010, the Applicant submitted two additional figures:  Figure 1, Existing 

Project Vicinity Access Routes Calico Solar Project and Figure 2, Proposed Post Project 

Development Access Routes Calico Solar Project. 

At the April 16, 2010 Energy Commission Staff Workshop on the Staff Assessment/ 

Draft Environmental Impact Statement for the Calico Solar Project (formerly SES Solar One) 

13 Map 55 – Hector Sleeping Beauty, West Mojave Route Designation Program, Bureau of 
Land Management California Desert Conservation Area (CDCA) Plan 1980 as Amended. 
14 Roxie C. Trost February 25, 2010 letter to Shawn R. Jackson, Esq. 
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(08-AFC-13) the Applicant submitted a figure of the project entitled Calico Solar Project Layout.  

This figure shows a proposed access road outside the project fenceline the Applicant claims 

private property owners can use to access their parcels.  This proposed access road can not be 

constructed or used by private property owners to access their properties.15  This alternative route  

would not comply with the National Environmental Policy Act (NEPA) or 43 C.F.R. § 8342.1. 

All of these figures show the proposed Calico Solar Project will eliminate Hector Road 

and thereby landlock the private properties in Section 1, Township 8 North, Range 5 East, and 

Section 36, Township 9 North, Range 5 East. 

The Applicant and the BLM do not have the authority to close existing valid rights of 

way or designated open routes.16 17 

The Applicant and the BLM do not have the authority to designate alternative routes.18 

IV 

The SA/DEIS for the Calico Solar Project is deficient as it does not comply with all 

applicable laws, ordinances, regulations and standards (LORS).  The Supplemental Staff 

Assessment/Final Environmental Impact Statement (SSA/FEIS) must acknowledge routes in 

existence when the CDCA was adopted and include Conditions of Certification which: (1) 

require the project to comply with all applicable LORS and court decisions, (2) prohibit the 

Applicant from closing CDCA designated open routes or substituting alternative routes and (3) 

mandate the Applicant can not prevent private property owners from using CDCA designated 

open routes to access their properties.

 May 1, 2010 

Date Patrick C. Jackson 

15 Patrick C. Jackson Status Report No. 5, March 13, 2010. 

16 United States Court of Appeals for the Tenth Circuit in Southern Utah Wilderness 

Alliance v. Bureau of Land Management, 425 F.3d 735 (10th Cir.2005). 

17 U.S. District Court for the Northern District of California, No. C 06-4884 SI, Center for 

Biological Diversity, et. al. v. U.S. Bureau of Land Management, et. al. 

18 Ibid. 
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STATE OF CALIFORNIA 

Energy Resources Conservation 
and Development Commission 

In the Matter of: 

Application for Certification Docket No. 08-AFC-13 
for the Calico Solar Project 
(Formerly SES Solar One) 

DECLARATION OF SERVICE 

I, Patrick C. Jackson, declare that on May 1, 2010, I served and filed copies of the attached Patrick C. 
Jackson’s Comments on the Staff Assessment and Draft Environmental Impact Statement for the 
Calico Solar Project Application For Certification (08-AFC-13) San Bernardino County Part I. The 
original document, filed with the Docket Unit, is accompanied by a copy of the most recent Proof of 
Service located on the web page for this project at: 

http://www.energy.ca.gov/sitingcases/calicosolar/ 

The document has been sent to the Commission, as well as all parties in this proceeding as shown on the 
Proof of Service, in the following manner: 

FOR SERVICE TO THE APPLICANT AND ALL OTHER PARTIES:

 XX 

XX 

sent electronically to all e-mail addresses on the Proof of Service list and 

by depositing in the United States mail at San Dimas, California, with first-class postage thereon 
fully prepaid and addressed as provided on the attached Proof of Service to the mailing addresses 
shown on the Proof of Service NOT marked “E-mail Service Preferred.” 

AND 

FOR FILING WITH THE ENERGY COMMISSION:

 XX sending the original signed document and one electronic copy, mailed and e-mailed respectively, 
to the address below: 

CALIFORNIA ENERGY COMMISSION 
Attn: Docket No. 08-AFC-13 
1516 Ninth Street, MS-4 
Sacramento, CA 95814-5512 
docket@energy.state.ca.us 

I declare under penalty of perjury that the foregoing is true and correct. 

 May 1, 2010 
_________________________________ 

Date Patrick C. Jackson 

http://www.energy.ca.gov/sitingcases/calicosolar


--

BEFORE THE ENERGY RESOURCES CONSERVATION AND DEVELOPMENT 
COMMISSION OF THE STATE OF C ALIFORNIA 

1516 NINTH STREET, SACRAMENTO, CA 9581 4 
1-800-822-6228 - WWW.ENERGY.CA.GOV 

APPLI CAT ION FOR CERTIF ICATION Do cket N o_ 08-AFC-13 
For rhe CALICO SOLAR (Formerly SES Solar One) 

PROOF OF SERV ICE 

(Revis ed 3/11/10) 

APPLIC ANT 
Felicia Bellows. 
VICe Presidenl 01 ~ 
T~_ 

4800 North Scottsdale Road. 
S1e. 5500 
Scottsdale, AI 85251 
felicia_belows@tesserasolar.oom 

Ca1iIIe Ctl~ 
Project Ma nager 
T~_ 

4800 North Scottsdale Road. 
Sude5500 
Scottsdale, AI 85251 
c:mfte.ch!ll!lpKJn@tesserasolar.oo 

~ 

CONSULTANT 
Mgela Leiba 
AFC project Manager 
URS Corporntioo 
1615 Murray Canyon Rd_ . 
S1e. 1000 
San Diego, CA 92108 
Mgela leiba@llRSCorp_Wll 

APPUCANT'S COUNSEL 
AllanJ_~ 
AIIarney at Law 
21 C Orinda Way 11314 
0rTda. CA 94563 
allanori@!oorocaslnel 

INTERESTEO AGENCIES 
Caldomia ISO 
e-recipient@caiSO_Wll _ 

Jim S10baugh 
BLM - Nevada stale Office 
PH Box 12000 
Rem. NV .s952C 
rm slobaugh@blm.QOY 

Rich Rolle. Projed Manager 
Bll-eau of Land Management 
BarsI<Hi Fieki Office 
2601 BarsI<Hi Rood 
BarsI<Hi. CA 92311 
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PATRICK C. JACKSON 

600 N. DARWOOD AVENUE
 

SAN DIMAS, CALIFORNIA  91773 

PHONE: (909) 599-9914 


E-MAIL: ochsjack@earthlink.net 


May 27, 2010 

California Energy Commission 
Attn: Docket No. 08-AFC-13 
1516 Ninth Street, MS-14 
Sacramento, California 95814-5512 
docket@energy.state.ca.us 

[US Mail & E-mail] 

Re: 	 Docket No. 08-AFC-13, Application for Certification for the 
Calico Solar Project (Formerly SES Solar One) 

Dear Docket Clerk: 

Pursuant to the California Energy Commission’s CEQA-equivalent process and the 
Bureau of Land Management’s NEPA process to participate and consult in the scoping of the 
environmental analysis of the proposed Calico Solar Project, I hereby submit the second part of 
my comments on the Staff Assessment and Draft Environmental Impact Statement for the Calico 
Solar Project Application For Certification (08-AFC-13). 

I certify under penalty of perjury that the statements contained in the following report are 
true, correct and complete to the best of my knowledge and belief. 

Respectfully submitted, 

Patrick C. Jackson, Intervenor 

Enclosure 

mailto:docket@energy.state.ca.us
mailto:ochsjack@earthlink.net
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The Staff Assessment/Draft Environmental Impact Statement (SA/DEIS) for the Calico 

Solar (formerly SES Solar One) Project (08-AFC-13) is deficient in that the SA/DEIS does not 

comply with all applicable laws, ordinances, regulations and standards (LORS). 

I 

The SA/DEIS is deficient in that it does contain sufficient information for the Presiding 

Member’s Proposed Decision (PMPD) with respect to controlling population levels and land use 

development on adjacent privately owned lands. 

Section 1752(d) of Regulations Pertaining to the Rules of Practice and Procedure Power 

Plant Site Certification and Designation of Transmission Corridor Zones (Title 20. California 

Code of Regulations) current as of July 2008 states, in pertinent part: 

The presiding member’s proposed decision shall contain the presiding member’s 
recommendation on whether the application should be approved, and proposed 
findings and conclusions on each of the following: . . . 

(d) 	 With respect to controlling population density in areas surrounding the 
proposed facilities, proposed findings on each of the following: 

(1)	 Whether existing governmental land use restrictions are of a type 
necessary and sufficient to guarantee the maintenance of 
population levels and land use development over the lifetime of the 
facilities which will ensure the public health and safety; . . . 

(3) 	 Whether the commission should require as a condition of 
certification that the applicant acquire, by grant or contract, the 
right to prohibit development of privately owned lands in the area 
surrounding the facilities in order to control population densities 
and to protect health and safety. 

The Project is adjacent to three sections of privately owned lands.  “Although not part of 

the project, three adjacent tracts of private land are each surrounded on three sides by the 

proposed project.”1 

Staff Assessment and Draft Environmental Impact Statement Calico Solar Project 
Application For Certification (08-AFC-13) San Bernardino County, (SA/DEIS) p. C.13-4. 
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These tracts of land are Sections 1 and 13, Township 8 North, Range 5 East and Section 

36, Township 9 North, Range 5 East. 

The privately owned lands adjacent to the Project are under the jurisdiction of the County 

of San Bernardino (County) in a RC (Resource Conservation) zoning district. 

The RC (Resource Conservation) land use zoning district provides for open space 
and recreational activities, single-family homes on very large parcels and similar 
and compatible use.2 

Single-family dwellings are allowed in the RC zoning district with a minimum lot area of 

40 acres.3 

The County-governed land adjacent to the Project is of sufficient acreage and zoning to 

allow for a significant population. 

The owners of the privately owned land adjacent to the Project have the right to develop 

their lands in accordance with the County of San Bernardino 2007 Development Code amended 

March 25, 2010 (County’s Development Code). 

Chapter 84.29 of the County’s Development Code allows renewable energy generation 

facilities in the RC zoning district. 

The proposed Project will have an impact on the public health and safety of the 

population, employees and visitors to the privately owned lands adjacent to the Project in terms 

of primary and emergency access; flood control; the Project’s 34,000 SunCatchers and other 

permanent improvements and associated construction equipment.  Of utmost importance is the 

Project’s hydrogen supply system which “may cause partial demolition of houses and can result 

in serious injuries to any population present within the area of impact” reported to be 0.06 and 

0.04 miles under offsite consequence Scenarios 2 and 3, respectively.4  [Emphasis added] 

2 County of San Bernardino 2007 Development Code amended March 25, 2010, p. 2-6. 
3 Ibid., Table 82-4, p. 2-20.
4 Applicant’s Supplement to the Calico Solar (formerly Solar One) Application for 
Certification, Application for Certification (08-AFC-13), May 2010, pp. 2-44 - 2-50. 
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A hydrogen gas explosion could result in injuries to the population on the adjacent lands 

and those computing through the Project to access the privately owned lands. 

The existing land use restrictions on the privately owned lands are not “of the type 

necessary and sufficient to guarantee the maintenance of population levels and land use 

development over the lifetime of the facility which will insure the public health and safety.”5 

The Presiding Member’s Proposed Decision must address proposed development of the 

adjacent privately owned lands. 

II 

The SA/DEIS does not comply with Section 25528 of the Warren-Alquist State Energy 

Resources Conservation and Development Act (Public Resources Code Section 25000 et seq.) in 

that it does not provide sufficient information for the Commission to determine if the Applicant 

must acquire the development rights of the privately owned lands adjacent to the Project.  

Section 25528(a) of the Warren-Alquist Act (Act) states: 

The commission shall require as a condition of certification of any site and related 
facility, that the applicant acquire, by grant or contract, the right to prohibit 
development of privately owned lands in the area of the proposed site which 
result in population densities in excess of the maximum population densities 
which the commission determines, as to the factors considered by the commission 
pursuant to Section 25511, are necessary to protect public health and safety. 

The existing land use restrictions on the adjacent privately owned lands are such the 

commission can not “waive the requirements of the acquisition of development rights by the 

applicant.”6 

The Applicant can not acquire the development rights of the adjacent privately owned 

lands without paying just compensation.7 

5 California Code of Regulations (Title 20) and Warren-Alquist Act, § 25528(c). 

6 Ibid., § 25528(c).

7 Ibid., § 25528(e). 
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III 

The SA/DEIS does not comply with the National Environmental Policy Act (NEPA) in 

that it does not address the impact the Project will have on the sensitive, scenic, natural, scenic, 

ecological, cultural and biological resources of the adjacent privately owned lands, some of 

which the Applicant has acquired or intends to acquire for use in conjunction with the Project. 

The Applicant currently owns 130.05 acres of privately owned lands adjacent to the 

Project. These parcels are: 

Table 1. Applicant’s Privately Owned Lands. 

Assessor Parcel No. Grant Deed Dated Acres 

0530-241-26-0000 
0529-281-18-0000 
0530-241-14-0000 

September 4, 2008 
November 18, 2008 

March 11, 2010 

10.00 
80.05 
40.00 

Total 130.05 

The Applicant’s Supplement to the Calico Solar (formerly Solar One) Application for 

Certification (08-AFC-13) May 2010 (Applicant’s Supplement) indicates the Applicant intends 

to acquire another 25 acres of privately owned lands.  These parcels are: 

Table 2. Privately Owned Lands Under Contract 

Assessor Parcel No. Owner/Seller Acres 

0529-281-28-0000 
0529-281-34-0000 
0529-281-23-0000 

Kenneth & Shirley Deans 
Kenneth & Shirley Deans 

Ross John & Marilyn Gorgone 

10.00 
5.00 

10.00 

Total 25.00 

The Applicant’s Supplement indicates the Applicant has permission to conduct water 

well testing on a 40-acre privately owned parcel identified as assessor parcel number 

0530-241-39-0000. 

Of utmost importance, the SA/DEIS does not address the impact the Project will have on 

the endangered desert tortoises on the adjacent privately owned lands. 
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The SA/DEIS is deficient in that it does not determine the visual impact the Project will 

have on the adjacent privately owned lands.  The SA/DEIS does not provide Key Observation 

Points (KOPs) from the privately owned lands. 

To comply with NEPA, the SA/DEIS must be supplemented to address the impact the 

Project will have on the sensitive, scenic, natural, ecological, cultural and biological resources on 

all the adjacent privately owned lands. 

IV 

The SA/DEIS does not comply with the California Environmental Quality Act (CEQA) 

Guidelines (CCR 2006) in that it does not indicate if the Project: 

. . . substantially depletes groundwater supplies or interferes substantially with 
groundwater recharge such that there would be a net deficit in aquifer volume or a 
lowering of the local groundwater table level (e.g., the production rate of pre-
existing nearby wells would drop to a level which would not support land uses or 
planned uses for which permits have been granted.8 

The SA/DEIS indicates the Project’s proposed water supply would be the Cadiz 

Burlington Northern Santa Fe (BNSF) well located approximately 64 miles from the Calico 

Solar Project site. 

The Applicant’s Supplement “describes a change in the primary water supply to 

groundwater from a well located adjacent to the Project site.”9 

The Applicant’s Supplement states, “pumping of the well at the prescribed rates will have 

no significant impact to water levels in the area, as the ZOI is relatively small and will not affect 

wells that may be present in the basin that are approximately 10 miles away.”10  The Applicant’s 

Supplement does not quantify “significant” or described if “pumping of the well” will deplete 

8 SA/DEIS, p. C.7-3.

9 Applicant’s Supplement, p. 1-1. 

10 Applicant’s Supplement, Appendix B, Well Installation, Sampling and Aquifer Testing 

Calico Solar Project, San Bernardino County, California, p. 6-1. 
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groundwater supplies or interfere with the groundwater recharge beneath the adjacent privately 

owned lands. 

V 


The SA/DEIS for the Calico Solar Project is deficient in that it does not comply with all 

applicable laws, ordinances, regulations and standards (LORS).  The Supplemental Staff 

Assessment/Final Environmental Impact Statement (SSA/FEIS) must address the: 

1.	 Presiding Member’s Proposed Decision (PMPD) and the Warren-Alquist Act as 

they pertain to development and the health and safety of the population on the 

adjacent privately owned lands. 

2.	 impact the Project will have on the sensitive, scenic, natural, ecological, cultural 

and biological resources of the adjacent privately owned lands. 

3.	 impact the Project’s water well(s) will have on groundwater supplies and 

groundwater recharge. 

May 27, 2010 

Date Patrick C. Jackson 
_________________________________ 
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STATE OF CALIFORNIA 

Energy Resources Conservation 
and Development Commission 

In the Matter of: 

Application for Certification Docket No. 08-AFC-13 
for the Calico Solar Project 
(Formerly SES Solar One) 

DECLARATION OF SERVICE 

I, Patrick C. Jackson, declare that on May 27, 2010, I served and filed copies of the attached Patrick C. 
Jackson’s Comments on the Staff Assessment and Draft Environmental Impact Statement for the 
Calico Solar Project Application For Certification (08-AFC-13) San Bernardino County Part 2. The 
original document, filed with the Docket Unit, is accompanied by a copy of the most recent Proof of 
Service located on the web page for this project at: 

http://www.energy.ca.gov/sitingcases/calicosolar/ 

The document has been sent to the Commission, as well as all parties in this proceeding as shown on the 
Proof of Service, in the following manner: 

FOR SERVICE TO THE APPLICANT AND ALL OTHER PARTIES:

 XX 

XX 

sent electronically to all e-mail addresses on the Proof of Service list and 

by depositing in the United States mail at San Dimas, California, with first-class postage thereon 
fully prepaid and addressed as provided on the attached Proof of Service to the mailing addresses 
shown on the Proof of Service NOT marked “E-mail Service Preferred.” 

AND 

FOR FILING WITH THE ENERGY COMMISSION:

 XX sending the original signed document and one electronic copy, mailed and e-mailed respectively, 
to the address below: 

CALIFORNIA ENERGY COMMISSION 
Attn: Docket No. 08-AFC-13 
1516 Ninth Street, MS-4 
Sacramento, CA 95814-5512 
docket@energy.state.ca.us 

I declare under penalty of perjury that the foregoing is true and correct. 

 May 27, 2010 
_________________________________ 

Date Patrick C. Jackson 

http://www.energy.ca.gov/sitingcases/calicosolar
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I. INTRODUCTION 


On behalf of California Unions for Reliable Energy (“CURE”), this 
letter provides comments on the joint Staff Assessment/Draft Environmental 
Impact Statement (“DEIS”) for the Calico Solar Project, formerly Solar One 
(“Project”). The Bureau of Land Management (“BLM”) is the lead federal 
agency for evaluating the environmental impacts of the proposed right-of-way 
grant under the National Environmental Policy Act (“NEPA”)1 and adherence 
to the Federal Land Policy Management Act (“FLPMA”).2  BLM has identified 
several key issues and has provided preliminary analyses of these issues in 
the DEIS. As explained more fully below, the DEIS does not comply with the 
requirements of NEPA, FLPMA or the California Environmental Quality Act
(“CEQA”). Therefore, the BLM may not approve the CDCA Plan amendment 
or issue a ROW grant until an adequate DEIS is prepared and circulated for 
public review and comment. 

CURE is a coalition of unions whose purpose is to help solve the State’s 
energy problems by building, maintaining and operating conventional and 
renewable energy power plants. Environmental degradation jeopardizes 
future jobs by causing construction moratoriums, eliminating protected 
species and habitat, using limited fresh water, and putting added stresses on 
the environmental carrying capacity of the state.  This reduces future 
employment opportunities.  In contrast, well designed projects that reduce 
environmental impacts of electricity generation improve long-term economic 
prospects. 

Individual members work in areas affected by environmental 
degradation and health and safety risks from industrial development.
Individual members also live in and use areas that will suffer the impacts of 
projects related to power plant development, including noise and visual 
intrusion, water and soil pollution, and destruction of archaeological and 
wildlife habitat areas.  Based on these concerns, CURE and its members have 
a strong interest in ensuring that projects comply with NEPA and all 
applicable federal, state, and local laws and regulations.  The NEPA process
allows for a balanced consideration of a project’s socioeconomic and 
environmental impacts, and it is in this spirit that we offer these comments. 

These comments are supported by the attached comments of Scott 
Cashen, Dr. Boris Poff and David Marcus.  These expert qualifications and 
comments are attached and incorporated herein. We request that you
consider and respond to these consultants’ comments separately and 
individually. 

1 42 U.S.C §4321 et. seq. 

2 Federal Land Policy and Management Act (FLPMA) of 1976, Pub. L. 94-579.
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II. THE DEIS FAILS AS AN INFORMATIONAL DOCUMENT 

NEPA review makes information on the environmental consequences 
of a proposed action available to the public, which may then offer its insight 
to assist the agency’s decision-making.3  An EIS is more than just a 
disclosure device, however, it is an “action-forcing device” which ensures that 
NEPA’s requirements are infused into the ongoing programs and actions of 
the federal government.4 

NEPA’s primary directive to every federal agency is that they must 
prepare an EIS for major federal actions significantly affecting the quality of 
the human environment.5  An EIS must contain a “full and fair discussion of 
significant environmental impacts and shall inform the decision-makers and 
the public of the reasonable alternatives that would avoid or minimize 
adverse impacts or enhance the quality of the human environment.”6 

The DEIS does not even begin to scratch the surface of the size and 
significance of the impacts that will be posed by this Project on public lands 
in the fragile desert environment.  At 8,230 acres (nearly 13 square miles),
this single power plant project is larger than many U.S. cities including 
Champaign, Illinois, Jacksonville, North Carolina and  Santa Cruz, 
California.7  A map of the Project lay-out demonstrates that nearly the entire 
area will be disturbed by roads, power units, buildings, underground utilities 
and support structures.  This will dramatically impact every aspect of the 
ecosystem on the Project site and surrounding the Project area.  Many of
these impacts were not identified, disclosed, analyzed or mitigated in the
DEIS. 

For example, as designed, the Project will result in direct, indirect and 
cumulative effects on a very large population of desert tortoise, a federally 
listed species under the Endangered Species Act.  Although the Applicant’s
estimate included in the DEIS is that 60-70 tortoises currently inhabit the 
Project site,8 and the DEIS estimated that it was probably closer to 100, this 
estimate has climbed steadily since the release of the DEIS.  BLM’s Biological 
Assessment issued on April 1, 2010 estimates up to 246 tortoises inhabit 
the Project site and that the Applicant will need a take permit for up to 100 

3 See Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 350 (1989); Dubois v. U.S. 

Dep’t of Agric., 102 F.3d 1273, 1284 (1st Cir. 1996).
 
4 40 C.F.R. § 1502.1.
 
5 42 U.S.C. 4332; 40 CFR 1501.
 
6 40 CFR 1502.1. 

7 http://www.demographia.com/db-uscity98.htm
 
8 DEIS p. C.2-63. 
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tortoises.9  Additional surveys have since been conducted by the Applicant 
under the direction of BLM and CEC resulting in the Applicant ratcheting
the estimate to up to 337 tortoises that will be impacted on the Project
site.10  Many of these tortoises will not survive relocation and translocation 
efforts. Moreover, this large population that will be effectively eliminated 
appears to be a stable reproducing population with juveniles and adults.11 

Stable tortoise populations in the Mojave are becoming quite rare and the 
BLM must seriously consider whether this proposed Project location should 
be protected from disturbance on that basis alone. 

In addition to direct impacts to up to 337 federally threatened desert 
tortoises, the Project may also impact the long term viability of nearby 
tortoise preserves. The Project lies between two desert wildlife management 
areas (“DWMA”): Ord-Rodman and Superior-Cronese.  These DWMAs were 
established in an attempt to facilitate desert tortoise recovery.  The Project
will fragment the biologically critical landscape between these DWMAs, 
further inhibiting any genetic exchange between these areas that could 
support the long-term viability of the tortoise populations in the DWMAs.   

In addition to a whole host of biological impacts that were not 
addressed in the DEIS, the DEIS woefully underestimates the impacts to soil 
and water resources. A major factor in the flawed estimates included in the 
DEIS is the omission of any discussion of the extent of desert pavement and 
cryptobiotic crusts on the Project site.  These features stabilize the desert soil 
and prohibit fine particle transport in the winds and stormwater flows from
the Project site. Because these important features were not surveyed or even 
acknowledged as a baseline condition, impacts to pavement and crusts are
not analyzed or mitigated in the DEIS.  In some instances, the DEIS 
refreshingly acknowledges that this analysis of soil and water resources is 
not adequate. “The drainage report does not provide sufficient information to 
establish the post-project flooding conditions or to determine the potential
impacts to vegetation outside the project area.”12  However, this simple
acknowledgement isn’t enough. Not only is the DEIS analysis not adequate, 
but significant project effects are underestimated to such a degree that 
revision and recirculation of the DEIS are required.   

Another major omission in the DEIS is the sole water supply for the 
Project; the water supply analyzed in the DEIS, the Cadiz groundwater, has 
been withdrawn. The Applicant has instead chosen to rely upon groundwater 
of indefinite reliability adjacent to the Project site.  To date, the BLM has not 

9 Biological Assessment, URS Corporation, April 1, 2010, p. 4-1. 

10 Applicant’s Submittal of 2010 Desert Tortoise Survey Summary, May 17, 2010.  

11 Id. 
12 DEIS p. C.2-97. 
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issued any analysis of this water supply and, more importantly, no analysis 
of this water supply was included in the DEIS.  Therefore, the public has not 
had an opportunity to review this water supply or the BLM’s analysis of this 
supply. Additionally, there is evidence that this water source is not likely to 
be a reliable source of water for the Project.  The BLM must analyze the
groundwater that is proposed to be used for this Project and circulate that 
analysis for public review and comment. 

Perhaps the most glaring error in the DEIS is the failure to consider a 
number of significant environmental impacts associated with the 
transmission upgrades necessary for the Project.  The 850 megawatt (“MW”) 
Project cannot deliver 575 MW of its power to market without the 
construction of a number of substantial transmission upgrades that include a 
67-mile Pisgah to Lugo 500kV transmission line, an expansion of the Pisgah 
substation from 5 acres to 40 acres, and an additional substation in an 
undetermined location. Roughly 80% (4,720 acres) of the area in the Pisgah 
to Lugo Southern California Edison (“SCE”) right of way (“ROW”) is suitable 
habitat for desert tortoise and approximately 2,512.2 acres were classified as 
either good tortoise habitat or within designated critical habitat for desert 
tortoise.13  Besides desert tortoise, Mohave ground squirrel, short-joint 
beavertail cactus, white-margined beardtongue, Mojave fringe-toed lizard, 
western burrowing owl, golden eagle, American badger, horned lark, yellow 
warbler and loggerhead shrike are known to occur in the ROW.  Many of the
impacts associated with the development of this transmission line were not 
disclosed, analyzed or mitigated in the DEIS.   

The DEIS fails as an informational document because it fails to 
establish the project setting, it does not fully and fairly describe the proposed 
action, it wholly omits discussion of a number of potentially significant 
environmental impacts and fails to provide an adequate description or 
analysis of mitigation for these significant impacts.  “If a draft statement is 
so inadequate as to preclude meaningful analysis, the agency shall prepare 
and circulate a revised draft of the appropriate portion.”14  As described 
below, the DEIS must be revised to fully describe the project setting, the 
project, the impacts from the project, and mitigation; and the revised DEIS 
should be circulated for public review and comment, as required by NEPA.  

13 SES Solar One, Application for Certification, Appendix EE, p. 19. 
14 40 C.F.R. § 1502.9(a). 
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III.	 THE DEIS ONLY PROVIDES A PRELIMINARY 
ANALYSIS, NOT THE HARD LOOK REQUIRED BY NEPA 

NEPA requires that agencies take a “hard look” at the environmental 
consequences of a proposed action.15  A hard look is defined as a “reasoned 
analysis containing quantitative or detailed qualitative information.”16  The 
level of detail must be sufficient to support reasoned conclusions by 
comparing the amount and the degree of the impact caused by the proposed 
action and the alternatives.17  An EIS must provide a “full and fair discussion
of significant environmental impacts and shall inform the decision-makers 
and the public of the reasonable alternatives that would avoid or minimize
adverse impacts or enhance the quality of the human environment.”18 

“General statements about ‘possible’ effects and ‘some risk’ do not constitute 
a ‘hard look’ absent a justification regarding why more definitive information 
could not be provided.”19  “[L]ack of knowledge does not excuse the
preparation of an EIS; rather it requires [the agency] to do the necessary 
work to obtain it.”20 

The following statements contained in the DEIS make it clear that, at 
the time the DEIS was published, the BLM’s analysis was a work in progress; 
thus, the BLM failed to take a hard look at the Project’s impacts: 

•	 Several outstanding issues remain, and the applicant needs 
to provide additional information in order for staff to be 
able to complete the staff analysis. The needed information 
includes: vegetation mapping of the jurisdictional drainages; 
botanical surveys of the entire project area; desert tortoise 
surveys of the entire project area; and an assessment of the 
breeding status of burrowing owl on the project site.21 

•	 Staff considers the [as yet unidentified] translocation effort for 
desert tortoise to be the critical path for commencement of 

15 Robertson, supra, 490 U.S. at 350 (1989); Dubois, supra, 102 F.3d at 1284 (1st. Cir. 1996); 

see also South Fork Band Council Of Western Shoshone Of Nevada v. U.S. Dept. of 

Interior, 588 F.3d 718, 727 (9th Cir. 2009) [“NEPA requires that a hard look be taken, if 

possible, before the environmentally harmful actions are put into effect”].   

16 Bureau of Land Management, NEPA Handbook, P. 55 (Jan. 2008) (“NEPA Handbook”), 

available at: 

http://www.blm.gov/pgdata/etc/medialib/blm/wo/Information_Resources_Management/policy/

blm_handbook.Par.24487.File.dat/h1790-1-2008-1.pdf. 

17 NEPA Handbook, p. 55; see also 40 C.F.R. § 1502.1 (2009).
 
18 40 CFR 1502.1. 

19 Neighbors of Cuddy Mountain v. U.S. Forest Service, 137 F.3d 1372, 1380 (9th Cir. 1998).
 
20 National Parks & Conservation Association v. Babbitt, 241 F.3d 722, 733 (9th Cir.2001). 

21  DEIS p. C.2-6.
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construction activities.22 Currently the locations(s) of the
translocation sites remain under development; however, the
applicant continues to work with staff, USFWS, and CDFG to 
identify these areas.23 

•	 Currently the applicant is conducting one hundred percent 
surveys of the project site in order to accurately assess the 
potential for desert tortoise. 24 

•	 The applicant has not yet proposed specific mitigation to 
reduce impacts to State waters during construction of 
the proposed project. However, it is expected that the 
applicant will submit a formal application to the CDFG that 
contains Best Management Practices designed to minimize the 
potential effects to State waters.25 

•	 Currently the location of the proposed mitigation lands
[for biological resources impacts] has not been identified… 
staff, CDFG, and USFWS will identify the proposed mitigation 
lands that comply with CDFG and USFWS requirements.26 

•	 Requirements for discharges of brine waters to evaporation 
ponds, dredge and fill in waters of the state, and sanitary septic 
systems, are pending receipt of information to be 
submitted by the applicant.27 

•	 [S]taff has determined that the impacts of the SunCatchers may 
present a hazard to motorists; workers; visitors; and train crews 
and passengers and is in the process of obtaining 
additional information to determine the impact of the 
SunCatcher mirrors.28 

•	 To evaluate the potential cumulative impacts of the Cadiz Water 
Conservation and Storage Project and existing agricultural uses, 
additional information is needed on how the project and 

22 Id. 
23 DEIS p. C.2-65. 
24 Id. 
25 Id. 
26 DEIS p. C.2-72. 
27 DEIS p. C.7-68. 
28 DEIS p. C.11-15. 
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groundwater basin would be managed.29  Soil and Water 
Resources staff is currently evaluating the feasibility of this 
source. Thus, at this time, staff cannot conclude that the 
proposed source of water would represent a reliable supply of
water for the project.30 

•	 [I]t is unknown to what extent [burrowing] owls 
currently use the existing site and whether owls would use 
the site post-construction.31 

•	 A Draft Drainage, Erosion, and Sedimentation Control Plan
mitigates the potential project-related storm water and 
sediment impacts.  However, the calculations and assumptions 
used to evaluate potential storm water and sedimentation 
impacts are imprecise and have limitations and uncertainties 
associated with them such that the magnitude of potential 
impacts that could occur cannot be determined 
precisely.32 

Clearly, the DEIS lacks a tremendous amount of information that is 
necessary to analyze the Project’s potentially significant impacts.  Thus, the 
DEIS does not satisfy NEPA’s mandate that agencies take a hard look at 
environmental impacts. Moreover, the DEIS is not supported by sufficient 
evidence. NEPA requires that a DEIS be “concise, clear, to the point, and 
supported by evidence that the agency has made the necessary 
environmental analyses.”33  A concise and clear EIS that is supported by 
evidence ensures that federal agencies are informed of environmental 
consequences before making decisions and that the information is available 
to the public.34  As the Council on Environmental Quality (“CEQ”) explains in
its regulations, “[e]nvironmental impact statements shall serve as the means 
of assessing the environmental impact of proposed agency actions, rather 
than justifying decisions already made.”35 

Once the Applicant provides BLM with the pertinent information 
regarding its proposed Project, the BLM must take a hard look at this 
evidence and issue a revised DEIS containing additional analysis and 
mitigation measures that is circulated for public review and comment. 

29 DEIS p. C.7-60. 
30 DEIS p. D.4-4. 
31 DEIS p. C.2-83. 
32 DEIS p. C.7-1. 
33 Id. 
34 Inland Empire Pub. Lands Council v. U.S. Forest Serv., 88 F.3d 754, 758 (9th Cir. 1996). 
35 40 C.F.R. § 1502.2(g). 
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IV. ARRA IS NOT AN VALID REASON FOR AN 
INADEQUATE NEPA ANALYSIS 

There is a simple reason that the DEIS is inadequate.  The Applicant 
initially cut corners on surveying for biological impacts, and the BLM rushed 
the release of the DEIS to assist the Applicant in qualifying for funding 
under the American Recovery and Reinvestment Act (“ARRA”).  According to
the DEIS, the BLM issued the DEIS before the Applicant completed the 
necessary baseline review of the affected environment: 

Because the applicant intends to apply for stimulus funding 
under the American Recovery and Reinvestment Act (ARRA), 
and must begin construction by the end of the year to 
qualify, biological surveys for a variety of species will be 
conducted concurrently with the review of this document.  These 
survey activities include, but are not limited to, preconstruction 
surveys for specific resources (i.e., rare plants, nesting birds, 
desert tortoise, etc.).36 

Not only is BLM’s rush improper under NEPA, but the ARRA rules 
have since changed. It is no longer necessary for the Applicant to begin 
construction by the end of the year to obtain ARRA funding.  The ARRA 
requirements now include a “safe harbor provision” to provide just the sort of 
breathing room that this Project desperately needs and that NEPA demands.  
The recently published Program Guidance for ARRA37 eliminates the 
Applicant’s need to begin physical on-site construction by the end of the 
year.38 

According to the Program Guidance, “[c]onstruction begins when
physical work of a significant nature begins,” and “physical work of a 
significant nature” may be “when more than 5 percent of the total cost of the 
property has been paid or incurred.”39  The five percent can be spent solely on 
purchasing equipment without any site disturbance, and thus there is no 
need to rush the environmental review process to allow construction prior to 
the end of the year. 

Moreover, ARRA never was intended to fund projects that side-stepped 
obligations under NEPA.  President Obama recently proclaimed that the 
ARRA “reaffirmed NEPA’s role in protecting public health, safety, and 

36 DEIS p. C.2-1. 

37 http://www.ustreas.gov/recovery/docs/guidance.pdf, revised March, 2010.
 
38 Id. pp. 6-7. 

39 Id. pp. 6-7. 
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environmental quality, and in ensuring transparency, accountability, and 
public involvement in our Government.”40 

Therefore, in light of the Applicant’s failure to provide an enormous 
amount of information necessary for BLM’s analysis of the Project, and in 
light of the gaping holes in the analysis in the DEIS, BLM must take the time 
to gather the information necessary to take a “hard look” at the Project.  This 
hard look must occur while mitigation and alternatives are being developed 
and analyzed, as is required by NEPA.  Moreover, this analysis must be
circulated for public review and comment. 

Now the Applicant’s fallback argument is that their contract with the 
utility to purchase power has a set deadline.  As the BLM is well aware, 
neither ARRA funding nor a utility contract provides a NEPA override.  The 
BLM must revise the DEIS to include a complete and consistent 
identification of the affected environment and analysis of the proposed action. 

V. 	 THE DEIS MUST ACCURATELY DESCRIBE THE 
AFFECTED ENVIRONMENT AND PROPOSED ACTION 

A complete and consistent description of the proposed action and the 
affected environment is necessary for the public and decision makers to 
understand the effects of the proposed action and its alternatives.41 The BLM 
NEPA handbook recommends that the descriptions of the affected 
environment be quantitative wherever possible, and of sufficient detail to
serve as a baseline against which to measure the potential effects of 
implementing an action.42 A clear description results in more focused and 
meaningful public input and BLM participation, a more complete 
identification of issues, development of reasonable alternatives, sound 
interpretation of effects, focused analysis and a supportable decision.43 

An EIS must provide a full and fair discussion of significant 
environmental impacts and shall inform decisionmakers and the public of the 
reasonable alternatives which would avoid or minimize adverse impacts or
enhance the quality of the human environment.44  It follows that information 
in the DEIS that is incomplete, inconsistent and/or inaccurate will skew the 
environmental consequences analysis and prevent informed decision-making 

40 Presidential Proclamation regarding the 40th Anniversary of the National Environmental 

Policy Act, December 31, 2009.
 
41 See 40 C.F.R. § 1502.15; see also State of Cal. v. Block, 690 F.2d 753, 761 (9th Cir. 1982) 

[starting point for analysis of whether a “critical decision” with respect to site development is 

“to describe accurately the ‘federal action’ being taken”]. 

42 BLM NEPA Handbook, p. 53. 

43 BLM NEPA Handbook pp. 42-45.
 
44 40 CFR § 1502.1. 
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and public input. The DEIS contains incomplete, inconsistent and inaccurate 
information that precludes a full understanding of the Proposed Action, a 
meaningful analysis of all Project impacts, and prevents an informed 
comparison of the alternatives.  This violates the basic requirements of 
NEPA. 

A. 	 THE DEIS DOES NOT ACCURATELY DESCRIBE THE RARE 
PLANTS ON THE PROJECT SITE 

The Project’s biological impacts were identified and analyzed by 
independent biologist Scott Cashen. His testimony is attached to this 
comment and his opinions are incorporated herein.  According to Mr. Cashen,
the DEIS failed to accurately describe the affected environment  for 
determining impacts to a host of rare plant species, including small-flowered 
androstephium, Emory’s crucifixion thorn, foxtail cactus, winged cryptantha, 
Utah vine milkweed, crowned muilla, white-margined beardtongue, Coves’ 
cassia, and small-flowered sand-verbena.  The DEIS explains that the
Applicant did not map, quantify or address impacts to these species in the
Application for Certification or the biological technical reports.45  Thus, the 
Applicant’s rare plant survey effort does not provide an adequate basis for 
determining impacts to rare plants on the Project’s impact area.  The DEIS 
requires that the Applicant complete focused botanical surveys in the spring 
of 2010 and submit updated vegetation and rare plant occurrence maps.46 

These maps and reports are needed in order to establish the environmental 
baseline for the Project site. 

Although the DEIS attempts to analyze the impacts and formulate 
mitigation measures for these species, this analysis may bear little 
resemblance to the analysis and mitigation that will be required after 
significant impacts to rare plants are actually identified through an adequate 
survey effort.  Hence, the DEIS fails to provide an adequate description of the 
environmental setting for rare plants.  As a result, the DEIS does not, and in 
fact cannot, provide an adequate impact analysis and identification of 
mitigation for these rare plants.  Once the Applicant submits the results of 
the spring 2010 rare plant surveys, the DEIS must be revised and 
recirculated for public review and comment.   

B. 	 THE DEIS DOES NOT ACCURATELY DESCRIBE THE 
AFFECTED ENVIRONMENT FOR GOLDEN EAGLES

 The DEIS also failed to describe the environmental setting for 
determining impacts to golden eagles, a BLM sensitive and California fully 

45 DEIS p. C.2-2. 
46 Id. 
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protected species. The Applicant neglected to provide sufficient information 
to enable BLM to determine the Project complies with the Bald and Golden 
Eagle Protection Act.  Under NEPA, the BLM must prepare draft
environmental impact statements concurrently with and integrated with 
other environmental review laws and executive orders.47  Although the
Applicant did not provide survey data for golden eagles in the Application for 
Certification or the Biological Technical Reports, the DEIS concludes that 
golden eagles “are known to nest within 5 miles of the project site and have 
been observed foraging over the project area.”48  Under the Bald and Golden 
Eagle Protection Act, a project would result in a “take” of golden eagles if it 
causes substantial interference with normal breeding, feeding, or sheltering 
behavior.49  A “take” of golden eagles would require a permit from the U.S. 
Fish and Wildlife Service (“USFWS”), pursuant to the Bald and Golden Eagle 
Protection Act. The Council on Environmental Quality’s advisory guidance 
directs agencies to coordinate the NEPA process with other federal permits.  

“Other federal agencies that are likely to become involved should then 
be contacted, and the NEPA process coordinated, to insure an early 
and comprehensive analysis of the direct and indirect effects of the 
proposal and any related actions. The agency should inform the 
applicant that action on its application may be delayed unless it
submits all other federal applications (where feasible to do so), so that
all the relevant agencies can work together on the scoping process and 
preparation of the EIS.”50 

In response to agency prompting, the Applicant belatedly conducted 
surveys for golden eagles in March, 2010, but survey reports were not 
provided until after the release of the DEIS.  The DEIS requires that the
Project comply with the Bald and Golden Eagle Protection Act as a condition 
of certification, but acknowledges that the condition proposed in the DEIS 
will likely require substantial revision.51  Therefore, the DEIS does not 
disclose the significance of the Project impacts to golden eagles or provide a 
complete analysis of the mitigation required to reduce the impact to less than 
significant. Finally, the DEIS does not (and cannot) conclude that the Project 
complies with the Bald and Golden Eagle Protection Act.52  Hence, the DEIS 
fails to provide an adequate description of the environmental setting, 
analysis and discussion of mitigation for impacts to golden eagles.  Once the 

47 40 C.F.R. §§ 1502.25.
 
48 DEIS p. C.2-4. 

49 US Fish and Wildlife Service, Division of Migratory Bird Management. 2009. Final 

Environmental Assessment, Proposal to Permit Take. Provided Under the Bald and Golden 

Eagle Protection Act. Washington: Dept. of Interior.
 
50 CEQ 40 Questions, #9.
 
51 DEIS p. C.2-80. 
52 DEIS pp. C.2-4 and C.2-5. 
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Applicant submits the results of its surveys and all parties have an 
opportunity to review this analysis, the DEIS must be revised and 
recirculated for public review and comment.   

C. 	 THE DEIS DOES NOT ADEQUATELY DESCRIBE THE 
BASELINE FOR MOJAVE FRINGE-TOED LIZARD 

The DEIS fails to establish an accurate baseline for impacts to Mojave 
fringe-toed lizard (“MFTL”). Although the Applicant surveyed portions of the 
8,230 acre site from June 2, 2008 through June 6, 2008 and found 16.9 acres 
of MFTL habitat, the DEIS explains that “the applicant has underestimated 
the amount of habitat that can be used by the species.”53  The Applicant’s
inadequate survey of the site (based upon incorrect assumptions about what 
constitutes habitat available for use by MFTL) is not sufficient information to 
establish a baseline for project impacts under NEPA.   

Thus, the DEIS is inadequate because it does not adequately establish 
the affected environment to measure the level of mitigation for impacts to 
MFTL. The mitigation proposed in the DEIS is arbitrary and is not based 
upon data due to the Applicant’s failure to provide sufficient data to establish 
a baseline. The Applicant must conduct additional surveys and circulate the 
results of those surveys so that all parties have an opportunity to review this 
analysis. Until that occurs, the BLM has not established a scientifically or 
legally defensible baseline, and the DEIS fails as an informational document. 

D. 	 THE DEIS DOES NOT ADEQUATELY DESCRIBE THE 
PROJECT SITE’S HABITAT VALUE FOR NELSON’S 
BIGHORN SHEEP 

The DEIS fails to establish an accurate baseline for impacts to 
Nelson’s bighorn sheep because the Applicant failed to provide sufficient 
information on Nelson’s bighorn sheep in the area, including the number of
sheep and the extent of the use on the Project’s site for forage and movement.  
The Applicant detected 62 sheep within 10 miles of the proposed project site 
during golden eagle surveys, but these surveys for bighorn sheep were 
reported after the DEIS was published.  Although the DEIS attempts to
minimize and mitigate impacts to Nelson’s bighorn sheep, it does so 
arbitrarily without the baseline data needed to evaluate the significance of 
the impacts. This mitigation may not be adequate to mitigate impacts to 
Nelson’s bighorn sheep to a level that is less than significant.  In fact, during
a workshop to discuss the newly released DEIS, a member of the Society for 
the Conservation of Bighorn Sheep explained that the mitigation diverged 
from what the Applicant had initially committed to and was inadequate to 

53 DEIS p. C.2-29. 
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mitigate Project impacts to Nelson’s bighorn sheep.  At that workshop, the 
Applicant offered that additional mitigation may be provided.  

Thus, the DEIS is inadequate because it does not establish an 
adequate baseline to determine the significance of the impact or the level of 
mitigation necessary to mitigate impacts to Nelson’s bighorn sheep. To 
clarify, the DEIS is not based upon inadequate data because data could not 
be obtained, but because the Applicant failed to provide it and the BLM 
sought to rush the release of the DEIS to qualify the Project for stimulus 
funding. Thus, the mitigation in the DEIS is arbitrary and is not based upon 
available data.  Once the Applicant submits the results of the surveys and all 
parties have an opportunity to review this analysis, the DEIS must be 
revised to incorporate this data and recirculated for public review and 
comment. 

E. 	 THE DEIS DOES NOT ACCURATELY DESCRIBE THE 
AFFECTED DESERT TORTOISE POPULATION 

The DEIS did not establish an accurate environmental setting for 
determining impacts to desert tortoise because the Applicant failed to provide 
sufficient information on desert tortoise on the plant site and potential 
relocation sites. The Applicant’s estimate included in the DEIS is that 60-70 
tortoises inhabit the Project site, and the DEIS estimated that the number is 
probably closer to 100. BLM’s Biological Assessment issued on April 1, 2010 
estimates up to 246 tortoises inhabit the Project site.  Additional surveys
have since been conducted increasing the estimate to up to 337 tortoises that 
will be impacted on the Project site. 

Although the DEIS attempts to analyze the impacts and formulate 
mitigation measures for desert tortoise, this analysis is based on outdated 
and wholly inadequate population estimates.  Since the release of the DEIS, 
the estimates have increased three-fold.  The offsite populations that would
be affected by relocation proposals also must be identified as part of the 
affected environment because the Project’s effects will also impact these
populations. The public has a right to be informed of the size and magnitude 
of the desert tortoise population that will be impacted by this Project in a 
revised DEIS.  Hence, the DEIS fails to provide an adequate description of
the environmental setting, analysis and identification of mitigation for desert 
tortoise. The DEIS should be revised to correct the quantitative data 
presented in the DEIS. 
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F. THE DEIS DOES NOT ADEQUATELY DESCRIBE THE 
         BURROWING OWL ON THE PROJECT SITE 

Burrowing owls are designated as BLM sensitive and a California
Species of Special Concern.  According to CDFG burrowing owl guidelines, a 
site should be assumed occupied if at least one burrowing owl has been 
observed occupying a burrow within the last three years.  Because a 
burrowing owl was detected on the Project site within the last three years, 
the Applicant is required to implement CDFG mitigation guidelines.  The 
Applicant initially chose to not conduct protocol burrowing owl surveys and 
claimed that this decision was approved by all the relevant agencies.  During 
a workshop on biological resources it became clear that the BLM, CEC and 
the California Department of Fish and Game had NOT approved the 
Applicant’s decision to not conduct protocol surveys for burrowing owls.  At 
the time the DEIS was released, the Applicant had begun survey work and 
BLM had not received a complete draft of the survey report.  

Hence, the DEIS fails to provide an adequate description of the
environmental setting, analysis and identification of mitigation for impacts to 
burrowing owls. The BLM must incorporate data from the Applicant’s 
surveys into the analysis in the DEIS.  Once this occurs, the DEIS must be 
revised and recirculated for public review and comment.   

G.	 THE DEIS DOES NOT ADEQUATELY DESCRIBE PROJECT 
IMPACTS TO SENSITIVE NATURAL COMMUNITIES 

Sensitive natural communities were noted to be present on the Project 
site in the DEIS, but were never mapped or otherwise quantified.  “Staff 
found numerous smaller patches of vegetation associations not shown in the 
applicant’s vegetation map. The DEIS does not quantify species composition 
or map these smaller associations but notes that these associations are 
microphyll woodlands typically associated with dry desert washes and 
include catclaw acacia thorn scrub, lower elevation wash and sandfield 
vegetation, smoke tree woodland, and big galleta shrubsteppe.”54 

These sensitive natural communities are a part of the affected
environment and, as such, must be analyzed as a part of the baseline.  The 
type, quantity and quality of these communities should be quantified and 
analyzed in a revised DEIS.  

54 DEIS p. C.2-1. 
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H. 	 THE DEIS DOES NOT ADEQUATELY DESCRIBE THE   
JURISDICTIONAL WATERS THAT WILL BE AFFECTED 

The DEIS correctly identifies that construction of the Project would 
result in direct and indirect impacts to numerous ephemeral streams and
washes that occur within the floodplain of the Cady Mountains, and would 
alter the hydrological, biogeochemical, vegetation and wildlife functions of 
these drainages.55  This would result from the construction of the numerous 
retention basins, detention and sediment basins, and a series of diversion 
channels required to direct flow into the primary natural drainages on site. 
Because these structures would attenuate peak flood discharge rates, 
construction of the Project would impact desert wash communities 
downstream of the Project. 

However, as the DEIS explained, the drainage report failed to provide 
sufficient information to establish the post-project flooding conditions or to
determine the potential impacts to vegetation outside the project area.  The 
DEIS correctly concludes that all 1,099 acres of jurisdictional washes on the 
site will be impacted, but fails to take a hard look at offsite impacts on waters 
of the state caused by the Project.  The DEIS vaguely concludes that portions 
of the washes downstream of the project boundaries would be adversely 
affected by the proposed project without additional investigation into the type 
and extent of these offsite impacts.56 

Since the DEIS was published, the Applicant has altered the Project 
description to modify the design of the detention basins.  These changes also
are not reflected in the DEIS or analyzed.  The DEIS’ consideration of 
impacts to jurisdictional waters on the Project site, and impacts that extend 
off the Project site, is inadequate and must be revised. 

I.	 THE DEIS DOES NOT ADEQUATELY DESCRIBE THE 
DESERT PAVEMENT ON THE PROJECT SITE 

Desert pavement is a desert surface that is covered with closely 
packed, interlocking angular or rounded rock fragments that acts as a barrier 
to erosion.  The physical properties of the desert pavement at the site have
neither been adequately nor correctly characterized in the DEIS.  Any
alterations to the desert pavement on the project site will affect infiltration 
and runoff compared to the existing conditions.  Even shallow grading, as
proposed in this project, will disturb the desert pavement and leave the soil 
exposed to erosion. Under such conditions, sediment production from the 

55 DEIS p. C.2-95. 
56 DEIS p. C.2-95. 
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impacted surface can be significant over time.  Dr. Boris Poff’s attached 
comment letter explains this process in greater detail.  

Grading activities on desert pavement will significantly increase 
sedimentation impacting the morphology of the washes and subsequent 
delivery of runoff laden with very fine sediments (i.e., clays and silts)
downstream.  Fine sand is likely to be picked-up and transported off-site by
winds (Okin et al 2000). Loss of desert pavement can also impact the 
movement of soluble salts from the leach zone beneath the desert pavement. 
Depending on the desert pavement type and the level of disturbance to the
leach zone, increased infiltration and transmission losses could drive soluble 
salts downward into the groundwater, thereby increasing groundwater 
salinity. 

The DEIS fails to quantify the extent of desert pavement in the 
affected environment and, as a result, fails to analyze or mitigate the effects 
that will result from the loss of this service provided by this landscape 
feature. The DEIS should be revised to include an analysis of the extent of 
desert pavement in the affected environment and how the destruction of this 
feature will impact onsite and offsite aquatic resources, biological resources 
and soil resources as a result of Project development.  

J. 	 THE DEIS DOES NOT ADEQUATELY DESCRIBE 
CRYPTOBIOTIC CRUSTS ON THE PROJECT SITE 

Cryptobiotic crust is a highly specialized community of cyanobacteria, 
mosses, and lichen prevalent in the project area.  The living organisms
present in the desert soils create a surface crust of soil particles bound 
together by organic material. The thickness of these crusts can reach up to 
10 cm. The crusts are important members of the desert ecosystem and 
contribute to the well-being of other plants by stabilizing sand and dirt, 
promoting moisture retention, and fixing atmospheric nitrogen. 

The BLM acknowledged the importance of these crusts in the West 
Mojave Plan (BLM’s plan for managing the Project region) in maintaining 
ecological balance and stability: 

Erodibility varies considerably within and among soils as a 
result of variations in texture, organic matter content and 
aggregate structure. In general, erodibility increases with 
increasing sand content and decreases with clay content. In 
addition, biological crusts, microorganisms (lichens, algae, 
cyanobacteria, microfungi) and non-vascular plants (mosses, 
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lichens) that grow on or just below the soil surface [affect
erodibility]. Soil physical and chemical characteristics, along 
with seasonal precipitation patterns, largely determine the 
dominant organisms comprising the crust. These crusts are 
primarily important as cover and in stabilization of soil surfaces. 
In rangelands, biological soil crusts function as living mulch by 
retaining soil moisture and discouraging annual weed growth. 
They also reduce wind and water erosion, fix atmospheric 
nitrogen, and contribute to soil organic matter.57 

Because of their thin, fiberous nature, cryptobiotic soils are extremely fragile 
systems. Some species in the soil can recover within a few years of
disturbance, but slow growing species may require more than a century to 
recover. Although the necessary surface soils assessment, including 
identification of the presence of a cryptobiotic crust, was not included in the 
DEIS, it is highly likely that cryptobiotic crust is widespread across the site. 
The impacts to the cryptobiotic crust were therefore not analyzed or 
mitigated. 

According to the attached comment letter from Dr. Boris Poff, 
disruption of the crust will result in decreased organism diversity, soil
nutrients, stability, and organic matter.  The crusts significantly aid 
infiltration of precipitation, and anthropogenic disturbance can dramatically 
increase surface runoff and increase the rate of soil loss by an order of 
magnitude. These increases in sediment laden runoff could also significantly 
impact the morphology of the existing washes.  Wind erosion is also 
substantially more prevalent with disruption of the crust.  Crusts that may
remain intact downstream of the Project site will inevitably be buried (and 
therefore permanently impacted) through windblown and water transported 
erosion. 

The BLM must establish the extent of cryptobiotic crust in the affected
environment in order to analyze the effect that the destruction of this feature 
will have on the aquatic resources, biological resources and soil resources on
and around the Project site. This information and analysis must also be
disclosed to the public, and the Project’s impacts on the regional watershed 
must be analyzed as required by NEPA. 

57 West Mojave Plan, p. 4.8. http://www.blm.gov/ca/pdfs/cdd_pdfs/wemo_pdfs/plan/wemo/Vol
1-Chapter4_Bookmarks.pdf 
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K. THE DEIS DOES NOT ADEQUATELY ASSESS HOW 
CLIMATE CHANGE WILL AFFECT THE ENVIRONMENT 

The DEIS failed to consider the role that climate change will have in 
shaping and exacerbating the Project’s impacts on the environment. Intense 
summer storms are responsible for a majority of the runoff that occurs at the 
project site.58  Climate change is likely to lead to significant increases in 
rainfall quantity, intensity and erosivity.59  These significant increases in
rainfall quantity, intensity, and erosivity will have a profound impact on the 
landscape, especially on the morphology of the washes where solar dishes are 
proposed. This would significantly impact the structural stability and flood 
conditions for the solar dishes placed in the washes.  The large scale erosion
caused by the Project construction and operation will be exacerbated by 
conditions resulting from climate change.  Additionally, the erosion will 
subsequently have significant air quality impacts to downwind resources.  
The DEIS must analyze the reasonably foreseeable impacts to the affected
environment over the life of the Project and how the Project’s impacts are
likely to be exacerbated by regional processes that will result from climate
change. 

L. 	 THE DEIS DOES NOT ACCURATELY DESCRIBE THE   
       AFFECTED ENVIRONMENT FOR CULTURAL RESOURCES 

At the time the DEIS was released, the cultural resource surveys had 
not been completed. The draft cultural resources report was only finalized in 
June, 2010, well after the release of the DEIS.  There is still no final report.  
At a June 9, 2010 proceeding at the Energy Commission relating to the Calico
project and several other solar power plant projects, Dr. Charlotte Hunter, 
the Cultural Resources Program Manager for the California State BLM 
Office, explained that relying upon a draft technical report is tantamount to 
relying upon incorrect information:  

DR. HUNTER: Well, I know from my personal experience as a 
professional archeologist, I would not publish a draft report 
because the draft report is what we use to go back and get all of
the proper information that we need. It would be tantamount to 
publishing an incorrect document. And we are professional 
archaeologists, we are -- we spend our lives protecting cultural 
resources.60 

58 See comment letter of Dr. Boris Poff, Attached.
 
59 See comment letter of Dr. Boris Poff, Attached.
 
60 See Transcript of Proceeding Relating to Cultural Resource Information and Solar Power 

Plant Joint CEC/BLM Proceedings, p. 75. Accessed on June 25, 2010 at: 

http://www.energy.ca.gov/2010-CRD-1/documents/2010-06-09_Transcript.pdf 
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Nevertheless, the BLM solely relied upon an unpublished preliminary 
draft report for its conclusions and recommendations in the DEIS.  A draft 
report was published after the DEIS was released.  At this time, there is still 
no final technical cultural resources report.  Although BLM may complete its 
report by September on this Project, it should not release the FEIS until the 
report is final and the analysis and conclusions in the report are integrated 
into a revised DEIS. If the BLM fails to revise and recirculate the DEIS and 
releases the FEIS without a final report, it will violate BLM’s staff 
statements of not relying upon draft reports.  The BLM must conduct 
adequate cultural resources surveys and complete its analysis prior to the 
release of a revised DEIS. Otherwise, BLM has not met its obligations to 
adequately describe the affected environment under NEPA. 

M.	 THE DEIS DOES NOT ACCURATELY DESCRIBE A 
PROPOSED NATIONAL MONUMENT AS PART OF THE 
AFFECTED ENVIRONMENT 

Senator Dianne Feinstein introduced legislation on December 21, 2009
to establish the Mojave Trails National Monument.  The Mojave Trails 
National Monument proposed boundary is directly adjacent to the Project.  
The proposed monument would extend from the site’s east boundary to near 
Needles.61  The Monument would constitute a major landscape linkage
between Joshua Tree National Park and Mojave National Preserve.   

The Mojave Trails National Monument would include a number of
National treasures such as the Pisgah Lava Flow – the most researched area 
in North America for the effects of volcanism on evolution, the Amboy Crater 
– a National Natural Landmark, and the Cady Mountains – the best area in
the Mojave to see bighorn sheep. All of these resources are in the Project 
vicinity but the DEIS failed to analyze how the Project may adversely impact 
the values that this monument is proposed to protect.  

VI.	 THE DEIS MUST INCLUDE A COMPLETE 
DESCRIPTION AND ANALYSIS OF ALL CONNECTED 
ACTIONS 

A DEIS must include a complete description of the Proposed Project, 
including all connected actions. Connected actions are those actions that are 
“closely related” and “should be discussed” in the same NEPA document.62  A 

61 DEIS p. C.13-4. 
62 40 CFR §1508.25(a)(1). 
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non-Federal action may be a connected action with a BLM proposed action.63 

Under NEPA, actions are connected if they: 

(i)	 Automatically trigger other actions which may require 
environmental impact statements.   

(ii)	 Cannot or will not proceed unless other actions are taken 
previously or simultaneously.  

(iii)	 Are interdependent parts of a larger action and depend on the 
larger action for their justification.64 

Further, NEPA requires that a supplemental EIS be prepared when 
“[t]here are significant new circumstances or information relevant to 
environmental concerns and bearing on the proposed action or its impacts.”65 

A supplemental EIS is required if a new proposal “will have a significant 
impact on the environment in a manner not previously evaluated and 
considered.”66 

The CEQ Guidelines require agencies to “prepare supplements to 
either draft or final environmental impact statements if: (i) the agency makes 
substantial changes in the proposed action that are relevant to 
environmental concerns; or (ii) there are significant new circumstances or 
information relevant to environmental concerns and bearing on the proposed 
action or its impacts.”67 

The BLM NEPA handbook instructs BLM to evaluate whether 
studying connected actions in a single NEPA document would improve the 
quality of analysis and efficiency of the NEPA process, and provide a stronger 
basis for decision-making.68 

Here, it is undisputed that the proposed Project cannot be constructed 
or operated without transmission upgrades.  Moreover, the Project’s overall 
viability is largely contingent upon having a reliable source of water for the 
Project’s construction and operational needs.  Because the transmission and 
water supply are critical parts of the Project without which the Project cannot 
proceed, impacts resulting from the construction and operation of 
transmission upgrades and acquisition of water for the Project are connected 
actions that must be analyzed. The BLM is legally required under NEPA to 
study the potentially significant environmental impacts of connected actions 

63 BLM NEPA handbook p. 46. 

64 CEQ Regulations (40 CFR §1508.25).
 
65 40 C.F.R. § 1502.9.
 
66 S. Trenton Residents Against 29 v. Fed. Highway Admin. (1999) 176 F.3d 658, 663.
 
67 40 C.F.R. § 1502.9.
 
68 BLM NEPA handbook p. 45. 
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to the Project in the DEIS.  Moreover, the inclusion of the transmission and 
water supply impacts in the Project’s DEIS will undoubtedly result in a more 
integrated, logical and efficient analysis of the direct, indirect and cumulative 
impacts of the Project as is recommended in the BLM NEPA handbook.   

A. 	 THE PROPOSED OFFSITE GROUNDWATER SUPPLY IS A 
CONNECTED ACTION 

The new proposed offsite groundwater source is a connected action that 
necessitates recirculation of a supplemental EIS.  A supplement filed by the 
Applicant on May 14, 2010, a full six weeks after the DEIS was published, 
explains that the Applicant has modified the Project’s primary water supply 
from the Cadiz water to wells adjacent to the Project solar field.69  According 
to the supplement: 

“This supplement describes a change in the primary water supply to 
groundwater from a well located adjacent to the Project site and 
provides an environmental assessment of the use of groundwater and 
transport of water from the well to the Project via an underground 
waterline.”70 

The Applicant’s supplemental document contains a very cursory 
examination of the environmental impacts associated with the use of 
groundwater in wells adjacent to the Project site.  Dr. Boris Poff 
independently reviewed this supplemental document and concludes that the 
Applicant’s testing and analysis is inadequate to determine that this is a
reliable water supply for the Project. The Applicant’s primary conclusions
are based upon speculation rather than reliable data.  BLM must conduct 
further independent evaluations of this water supply and provide this 
information to the public in a revised DEIS.  

As with all development in the arid West, finding an assured water 
supply is one of the most important planning decisions that must be made
before a Project can legally be approved.  Because the water supply is a 
critical part of the Project without which the Project cannot proceed, impacts 
resulting from the acquisition of water for the Project are connected actions 
that must be analyzed in a revised DEIS that is circulated for public review 
and comment. 

69 Applicant’s Submittal of Supplement to the Calico Solar Application for Certification, May 

14, 2010, F. Bellows to J. Stobaugh, BLM and C. Meyers, CEC.  

70 Applicant’s Submittal of Supplement to the Calico Solar Application for Certification, May 

14, 2010, F. Bellows to J. Stobaugh, BLM and C. Meyers, CEC.
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B. 	THE PROPOSED TRANSMISSION UPGRADES THAT 
INCLUDE THE 67 MILE LUGO TO PISGAH TRANSMISSION 
LINE IS A CONNECTED ACTION 

The DEIS fails to accurately or fully describe the transmission
upgrades necessary for the Project and the environmental impacts that will 
occur as a result of the construction and operation of these transmission 
upgrades. The transmission upgrades for the Project are connected actions 
and therefore must be analyzed as a part of the Project.  The transmission 
upgrades required for this Project to operate were independently analyzed in 
a comment letter from David Marcus that is attached and should be reviewed 
separately by BLM. 

The transmission upgrades needed for the entire 850 MW Project
include the destruction of 67 miles of a transmission line in an existing ROW, 
construction of 57.1 miles of transmission line in an existing transmission
right of way (“ROW”) and construction of 9.8 miles of transmission line in a 
new ROW.71   Although much of the transmission line to be destroyed and 
constructed is in an existing ROW, because the existing structures are
smaller (220kV) so that, most, if not all, of the new larger 500kV towers will 
have to be placed in new locations.  Further, most of the sites for 
transmission structures will require substantial grading and new or re
developed access and spur roads.  The required transmission upgrades also 
include a new 100-acre substation in a location that has not been determined. 
The Applicant never provided biological or cultural surveys of the areas that 
will be impacted by this transmission upgrades.   

There will also be disturbance associated with the initial 275 MW 
interconnection upgrades. The transmission upgrades required for the 
temporary 275 MW interconnection will result in grading and ground
disturbance of areas around the Pisgah substation and possibly the Eldorado-
Lugo 500 kV line. All of this will result in enormous impacts to the wildlife 
in the area.  Construction of transmission and utility lines and associated 
roads are considered one of the top ten threats to the desert tortoise and its 
habitat.72 

As mentioned, federally threatened desert tortoises were found on the 
Lugo to Pisgah 67 mile transmission route and roughly 80% (4,720 acres) of 

71 Id. at p. 6. 

72 U.S. Fish & Wildlife Service, Draft Revised Recovery Plan for the Mojave Population of the 

Desert Tortoise (Gopherus agassizii), Appendix A.  Accessed at:
 
www.fws.gov/Nevada/desert_tortoise/documents/recovery_plan/DraftRevRP_Mojave_Desert_

Tortoise.pdf
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the impacted area is suitable habitat for desert tortoise.73  In all, ten special
status species were detected along the proposed transmission route including 
the desert tortoise, the short-joint beavertail cactus, the white-margined 
beardtongue, the Mojave fringe-toed lizard, western burrowing owl, golden
eagle, American badger, horned lark, yellow warbler and loggerhead shrike.  
The Project also lies near the Pacific flyway and is a stopover for migratory 
birds. During biological surveys in 2007 and 2008, 36 bird species were 
sighted. 

The transmission line will result in significant air quality impacts as 
well. The line will be located in the Mohave Desert Air Quality Management 
District which is in non-attainment for ozone, PM10 and PM2.5 under the 
California Ambient Air Quality Standards and the National Ambient Air
Quality Standards. The Project will result in the emission of exhaust, dust 
and other particulate emissions during grading and construction, none of 
which was analyzed in the DEIS. 

The Applicant estimates that “a number of prehistoric cultural 
resources will be identified during inventory” of the transmission line and 
substation.74  These cultural resources must be surveyed now and the BLM 
must consult under the National Historic Preservation Act.  Because the 
transmission line has not been considered part of the Project, local tribes and 
other consulting parties do not know the full extent of the cultural resource 
impacts that will necessarily occur as a direct result of Project approval.   

There are also a number of potential impacts associated with visual 
resources, land use, noise, traffic and transportation, transmission line safety 
and nuisance, soil and water resources, hazardous materials management, 
contamination and worker safety that will result from the transmission
upgrades and were not evaluated in the DEIS.   

Government agencies, the public, tribes and consulting parties have 
not been given adequate information about Project impacts because the
transmission line has not been adequately analyzed as a part of the Project.  
NEPA was designed to avoid exactly this kind of piecemealing that leaves the 
public unaware of the true extent of environmental impacts that will occur if 
the Project is approved. 

73 SES Environmental Summary Report – Lugo – Pisgah No. 2 500 kV Transmission Line 
and Substation Upgrades Ecosphere Environmental Services, November 21, 2008, p. 19. 
74 Id. at p. 24. 
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VII. 	 THE DEIS MUST DISCLOSE AND ANALYZE ALL 
POTENTIALLY SIGNIFICANT IMPACTS OF THE 
PROPOSED ACTION 

An EIS must provide a full and fair discussion of every significant 
impact, as well as inform decision-makers and the public of reasonable 
alternatives which would avoid or minimize adverse impacts.75  The impacts 
analysis must include a discussion of the relationship between short-term 
uses of the environment and the maintenance and enhancement of long-term 
productivity, and any irreversible or irretrievable commitments of resources 
which would be involved in the proposal should it be implemented.76  The 
discussion of impacts must include both “direct and indirect effects 
(secondary impacts) of a proposed project.”77  The agency need not speculate
about all conceivable impacts, but it must evaluate the reasonably 
foreseeable significant effects of the proposed action.78  In this context, 
reasonable foreseeability means that “the impact is sufficiently likely to occur 
that a person of ordinary prudence would take it into account in reaching a 
decision.”79  The DEIS must also describe possible conflicts between the 
proposed action and the objectives of Federal, regional, State, and local land
use plans, policies and controls for the area concerned.80 

The DEIS fails to analyze a number of potentially significant 
biological, cultural, soil and water, and plant reliability impacts from the
proposed action. Because the Applicant failed to provide necessary 
information, the BLM could not effectively evaluate the impacts of the 
proposed action in the DEIS.  In addition, the DEIS failed to provide 
complete analyses of impacts related to the Pisgah to Lugo transmission line 
and associated facilitates. Thus, the DEIS does not satisfy NEPA or BLM’s
regulations. After the Applicant provides the outstanding information, the 
DEIS should be revised to address the impacts, and recirculated for public 
review and comment. 

A. 	 THE DEIS FAILED TO ANALYZE SIGNIFICANT IMPACTS 
TO BIOLOGICAL RESOURCES 

The DEIS explained that results from upcoming surveys may alter its
impact analysis on vegetation in the jurisdictional drainages, rare plants, 
desert tortoise and burrowing owl on the project site.81 Moreover, the DEIS 

75 Id. 
76 Id. at § 1502.16. 

77 Id. at § 1502.16(b); see also Sierra Club v. Marsh, 976 F.2d 763, 767 (1st Cir. 1992). 

78 Sierra Club v. Marsh, 976 F.2d at 767. 

79 Ibid; see also Dubois v. Dept. of Agriculture, 102 F.3d 1273, 1286 (1st Cir. 1996).
 
80 Id. 
81 DEIS p. C.2-6. 
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could not fully analyze impacts to Nelson’s bighorn sheep, golden eagle, and 
MFTL because the baseline data had not been provided by the Applicant.  
Although the DEIS attempts to analyze the impacts and formulate mitigation 
measures for these species, this analysis may bear little resemblance to the
analysis and mitigation that will be required after significant impacts are
actually identified through an adequate survey effort.  Hence, the DEIS fails 
to provide an adequate analysis and identification of mitigation for biological 
resources. Once the Applicant submits the results of the surveys and the 
BLM has an opportunity to review and analyze this data, the BLM’s analysis 
must be incorporated into a revised DEIS that is recirculated for public 
review and comment. 

B. 	 THE DEIS FAILED TO ANALYZE SIGNIFICANT IMPACTS 
TO CULTURAL RESOURCES 

The DEIS identified significant impacts/effects to both prehistoric and 
historical surface archaeological resources based upon a 25% sample.82  When 
a proposed project may adversely affect a historical resource, NEPA requires 
the federal agency to consider the impacts on the human environment.  The 
human environment shall be interpreted comprehensively to include the 
natural and physical environment and the relationship of people with that 
environment.83 

The DEIS only discusses impacts to archaeological and historical 
artifacts and completely omits any analysis of impacts to traditional cultural 
properties (i.e. properties of significance to tribes today that may or may not 
be tied to specific artifacts).  After the DEIS was published, tribal members 
expressed a desire to bring tribal elders out to the site to identify potential 
traditional cultural properties.84  Prior to the release of the DEIS, local tribes 
had not had an opportunity to participate in the review of the technical data 
from the survey efforts.  The BLM must give tribal members and 
knowledgeable individuals an opportunity to identify significant cultural 
resources on the Project site, and in areas near the site that would be 
impacted by Project development, as part of the analysis of the Project’s 
potentially significant impacts under NEPA.   

Moreover, some physical objects and locations have greater cultural 
resource value through associations with the surrounding resources.  The 
DEIS must identify the traditional cultural properties on or around the 

82 DEIS p. C.2-1. 

83 40 CFR 1508.14. 

84 Comments by Tribal Members at BLM meeting to discuss development of Programmatic

Agreement, April 29, 2010. 
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Project site and analyze any associational value that may be attached to
those resources through consultation with the tribes.   

The DEIS indicates that all impacts to cultural resources will be
mitigated through the preparation of a Programmatic Agreement (“PA”) 
pursuant to Section 106 of the National Historic Preservation Act 
(“NHPA”).85  The PA is an agreement that would be drafted prior to Project 
approval that would defer the resolution of Project impacts to after Project 
approval. This is contrary to the statutory requirements of Section 106 of 
NHPA. 

Section 106 directs federal agencies to take into account the effects of 
their actions on historic properties PRIOR TO the issuance of any license.86 

While the Advisory Council’s regulations for carrying out consultation 
pursuant to Section 106 allow for “conducting or authorizing nondestructive 
project planning activities before completing compliance with section 106,”87 

this may only occur if no decisions are made that would “restrict the 
subsequent consideration of alternatives to avoid, minimize, or mitigate the 
undertaking’s adverse effects on historic properties.”88  This PA would permit 
BLM to authorize far more than “nondestructive project planning activities.”  
The PA would allow the BLM to adopt an alternative and authorize Project
development, thus restricting the consideration of all other alternatives. 

The DEIS must be revised to identify, analyze and mitigate potentially 
significant impacts to all cultural resources on the Project site, including any 
traditional cultural properties that may be identified through consultation.  
The DEIS must also consider the associational value of cultural properties
identified in the DEIS and those that are still to be identified.  If a PA is 
developed to mitigate significant impacts to cultural resources, the PA must 
fully consider the impacts to cultural resources and propose mitigation for 
those impacts, PRIOR to the issuance of any license for the Project.  

85 Id. 
86 16 U.S.C. 470f. 
87 36 CFR 800.1(c). 
88 Id. 
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C. THE DEIS FAILED TO ANALYZE SIGNIFICANT IMPACTS 
TO WATER RESOURCES 

On May 14, 2010, the Applicant filed an AFC Supplement with a
change of the Project’s “primary water supply to onsite wells.”89  The AFC 
includes “an environmental assessment of the use of groundwater and 
transport of water from the well to the Project via an underground 
waterline.”90  The DEIS does not include an analysis of the environmental 
impacts associated with using groundwater from this site because the DEIS 
was released six weeks before the Applicant informed the BLM of the new 
water supply.  Because water is precious and scarce in the desert, there are 
likely to be a number of environmental impacts associated with its use for the 
Project site. 

The DEIS must fully describe and evaluate all potentially significant 
impacts associated with the Project’s newly proposed groundwater supply.  A 
revised DEIS must contain information about this new groundwater source, 
and this missing information must be circulated for public review and 
comment. 

D. 	 THE DEIS MUST DISCLOSE AND ANALYZE ALL 
POTENTIALLY SIGNIFICANT TRANSMISSION IMPACTS 

The 850 MW Project cannot deliver 575 MW of its power to market 
without the construction of a number of substantial transmission upgrades 
that include a 67-mile Pisgah to Lugo 500kV transmission line, an expansion 
of the Pisgah substation from 5 acres to 40 acres, a new 100 acre substation 
in an undetermined location, marshalling yards and material staging areas. 
The transmission upgrades are an indispensable part of the Project and, 
therefore, impacts associated with these upgrades must be analyzed as a 
connected action under NEPA. Additionally, the DEIS omitted analysis of a 
number of other transmission upgrades that are associated with other 
Projects but are also required for this Project to operate. These upgrades are
described in more detail in the attached comment letter of power plant expert 
David Marcus. The BLM should reply separately to the comments of David 
Marcus which are incorporated by reference herein. 

Thus, the DEIS fails to analyze many of the Project’s potentially 
significant impacts associated with transmission facilities that are required 
for the Project to operate. The DEIS must be revised to include this analysis, 
and be circulated for public review and comment. 

89 Applicant’s Supplement to the AFC, dated May 14, 2010.  
90 Id., at p. 1-1. 
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E. THE DEIS FAILED TO ANALYZE POTENTIALLY 
SIGNIFICANT IMPACTS TO SOIL RESOURCES 

As mentioned, Dr. Boris Poff independently reviewed the DEIS and 
concluded that the DEIS failed to analyze a number of potentially significant 
adverse environmental impacts to the soil and water resources onsite and in 
the watershed. Specifically, Dr. Poff identified significant unanalyzed 
impacts from sedimentation and hydromodification, unanalyzed impacts to 
water quality, and unidentified impacts from climate change relevant to 
project function, among other issues.  The soil and water resources section of 
the DEIS must be revised to reflect these significant changes. 

a. Sedimentation and Hydromodification 

The DEIS concluded that morphological impacts to the washes would 
be significant from site grading and scour generated at the construction of 
SunCatcher units.  However, the DEIS failed to analyze a number of 
sedimentation impacts including (1) the potential for significant gully erosion 
to be initiated by interception of runoff in access road cuts (and trenches) 
and/or concentrated runoff directly beneath the bottom lip of the solar dishes 
during intense summer storms, and (2) the potential for significant 
degradation (i.e., incision) of the washes as a result of implementing the 
sediment basins.  

Gully erosion has the ability to deliver significant quantities of
sediment to the washes, which, in turn, can significantly impact the 
morphology of the washes.  With respect to the sediment basins, analyses by 
Chang (2010) for the Imperial Valley Solar Project, highlighted the 
significant impacts posed by installation of sediment basins, resulting in 
sediment starvation onsite (and offsite), which is then countered by incision 
and subsequent impacts to the morphology of the washes and the habitats 
supported by the washes. The sediment basins proposed for the Project may 
result in similar potentially significant impacts to wash morphology and 
habitat. Moreover, the DEIS failed to adequately address the impacts of
hydromodification resulting from the proposed action, and its potential to 
significantly change hydrologic characteristics (i.e., runoff duration, 
frequency, volume), which, in turn, can significantly degrade the washes.  

Further, the DEIS did not adequately analyze the impacts from the 
increases in effective percent impervious cover as a combination of site 
infrastructure (i.e., paved roads, building pads, solar disc footings), access 
road compaction, destruction of desert pavement and cryptobiotic crust, and 
application of soil binders. These aggregate changes to the impervious cover 
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were not considered and can have a significant impact on the morphology of 
the washes. While the DEIS concluded that small increases were negligible, 
small changes, in the aggregate, can result in significant impacts to onsite 
and offsite resources.  

b. Offsite Impacts from Sedimentation 

Potential sedimentation and morphology impacts downstream of the 
project site were only briefly addressed.91  The discussion suggested that 
changes in sediment supply from the project site could result in unwanted 
offsite sedimentation (e.g., deposition) and/or incision of the downstream 
washes. With respect to sedimentation, the scope and severity of the 
sedimentation impacts were not analyzed. 

c. Offsite Impacts to Water Quality 

The DEIS did not consider the water quality impacts of runoff laden 
with sediment and soluble salts delivered downstream and offsite, as well as 
the potential for the increased sediments to be transported offsite by wind.  
This potentially significant impact was not addressed in the DEIS. 

VIII. THE DEIS MUST DESCRIBE EFFECTIVE MEASURES 
TO MITIGATE EACH ADVERSE ENVIONMENTAL 
EFFECT 

In addition to a scientifically defensible analysis of project impacts, an 
EIS must also include a discussion of “appropriate mitigation measures not 
already included in the proposed action or alternatives.”92  An EIS is not 
complete unless it contains “a reasonably complete discussion of possible 
mitigation measures.”93  Mitigation includes “avoiding the impact altogether 
by not taking a certain action or parts of an action.”94  It also includes 
“minimizing impacts by limiting the degree or magnitude of the action and its 
implementation. Hence, a “perfunctory description” or a “mere listing” of
possible mitigation measures is not adequate to satisfy NEPA’s 
requirements.95  “Mitigation must be discussed in sufficient detail to ensure 
that environmental consequences have been fairly evaluated.”96  That 

91 DEIS pp. C.7-15 to C.7-19, C.7-27 to C.7-31, and C.7-35 to 37. 

92 40 C.F.R. § 1502.14(f).
 
93 Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 352 (1989). 

94 40 C.F.R. § 1508.20(a).
 
95 Neighbors of Cuddy Mountain, 137 F.3d at 1380; Idaho Sporting Cong. v. Thomas, 137 

F.3d 1146, 1151 (9th Cir. 1998). 

96 Carmel-By-the-Sea v. U.S. Dep't of Transp., 123 F.3d 1142, 1154 (9th Cir.1997) (quoting
 
Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 353, 109 S.Ct. 1835, 1847-48, 104 

L.Ed.2d 351 (1989)). 
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individual harms are somewhat uncertain due to limited understanding does 
not relieve BLM of the responsibility under NEPA to discuss mitigation of 
reasonably likely impacts at the outset.97 

The DEIS must include a discussion of the means to mitigate adverse 
environmental impacts.98  Mitigation measures must be discussed for all 
adverse impacts, even those that by themselves would not be considered 
significant.99  All relevant, reasonable mitigation measures that could 
alleviate the environmental effects of a proposed action must be identified, 
even if they are outside the lead or cooperating agencies’ jurisdiction.100 

A monitoring and enforcement program shall be adopted and
summarized where applicable for any mitigation.101  Agencies should provide
for mitigation monitoring in important cases.102  Mitigation and other 
conditions established in the environmental impact statement or during its 
review and committed as part of the decision shall be implemented by the 
lead agency or other appropriate consenting agency. 

A.	 THE DEIS FAILS TO CONSIDER EFFECTIVE MITIGATION 
FOR IMPACTS TO BIOLOGICAL RESOURCES 

We agree with the DEIS that the Project’s “overall effects to wildlife 
within the project perimeter are expected to be severe.”103  However, the 
DEIS does not discuss mitigation in sufficient detail to ensure that 
environmental consequences to these resources have been fairly evaluated.  
The following conditions of certification are examples of mitigation that is so 
preliminary and lacking in detail or conclusion that it deprives the public of
any opportunity to review and submit comments on the adequacy of the
Applicant’s mitigation: 

•	 BIO-7 requires the Applicant to submit a biological resources 
mitigation implementation and monitoring plan (“BRMIMP”) at
least 30 days prior to any ground disturbance activities.104  “The 
BRMIMP shall incorporate avoidance and minimization
measures described in final versions of the Hazardous Materials 
Plan; the Revegetation Plan; the Weed Management Plan; the 

97 See South Fork Band Council of Western Shoshone of Nevada, 588 F.3d at 727, citing
 
National Parks, 241 F.3d at 733.
 
98 40 CFR 1502.16(h).
 
99 NEPA Forty Questions, #19(a).
 
100 NEPA Forty Questions, #19(b).
 
101 40 CFR 1505.2. 

102 40 CFR 1505.3. 

103 DEIS, p. C.2-2.
 
104 Id., p. C.2-162. 
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Special-Status Plant Protection and Monitoring Plan; the
Special-Status Plant Remedial Action Plan; the Seed Collection 
Plan; the Protected Plant Salvage Plan; the Desert Tortoise
Relocation/Translocation Plan; the Raven Monitoring,
Management, and Control Plan; the Burrowing Owl Monitoring 
and Mitigation Plan; the Burrowing Owl Relocation Area 
Management Plan; the Bighorn Sheep Mitigation Plan; the 
Streambed Management Plan; and the Evaporation Pond
Design, Monitoring, and Management Plan,”105 none of which 
are complete to date.   

•	 BIO-10 requires the Applicant to develop a revegetation plan
and compensation for impacts to native vegetation communities.  
The revegetation plan and compensation have not been even
been proposed.106 

•	 BIO-11 requires the Applicant to implement a Weed
Management Plan, which is currently incomplete.107 

•	 BIO-12 requires the Applicant to develop a Special-Status Plant 
Impact Avoidance and Minimization Plan, which is currently 
incomplete.108 

•	 BIO-13 requires the Applicant to provide compensatory 
mitigation for impacts to Mojave Fringe-Toed Lizards.  The 
identification of the land to be purchased has been deferred to 
post-project approval.109 

•	 BIO-16 requires the Applicant to develop a desert tortoise 
relocation/translocation plan, which has not been shared with
BLM or the public.110 

•	 BIO-17 requires the Applicant to provide a plan for
compensatory mitigation for impacts to desert tortoise, which
has not been shared with BLM or the public.111 

105 Id., p. C.2-163. 
106 Id., p. C.2-171. 
107 Id., p. C.2-173. 
108 Id., p. C.2-174. 
109 Id., p. C.2-180. 
110 Id., p. C.2-184. 
111 Id., p. C.2-185. 
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•	 BIO-18 requires the Applicant to prepare and implement a 
Raven Monitoring, Management and Control Plan.112  This plan
has not been prepared. 

•	 BIO-21 requires the Applicant to document compliance with the 
Bald and Golden Eagle Protection Act no more than 60 days
after the publication of the Energy Commission License
Decision.113  The Applicant has not documented anything that 
would suggest compliance with this Act. 

•	 BIO-22(b) requires the Applicant to prepare a Burrowing Owl 
Monitoring and Mitigation Plan including detailed measures to 
avoid and minimize impacts to burrowing owls in and near the 
construction areas.114  This plan has not been prepared. 

•	 BIO-27 requires the Applicant to identify special vegetation
communities and draft a management plan for site specific 
enhancement measures on mitigation lands for special 
vegetation communities.115  This plan has not been proposed. 

The DEIS fails to identify mitigation for each of the above-listed 
impacts with any specificity until after approval of the Project.  Until the 
above-listed mitigation measures are identified, it is not possible to 
determine whether significant environmental impacts have been mitigated.  
Thus, these plans and measures should be developed now, during the 
environmental review process, and be included in a Revised DEIS that is 
circulated for public review and comment. 

B.	 MITIGATION FOR IMPACTS TO BIOLOGICAL RESOURCES 
IS NOT APPROPRIATE OR EFFECTIVE 

Many of the mitigation measures identified in the DEIS are not 
appropriate and are not likely to be effective.  For example, BIO-13 requires 
the Applicant to acquire compensation lands to mitigate for the direct and 
indirect impacts to Mojave fringe-toed lizard habitat.  The compensation
lands must be, among other things:  

“Sand dune or partially stabilized sand dune habitat with 
potential to contribute to Mojave fringe-toed lizard habitat 
connectivity and build linkages between known populations of 

112 Id., p. C.2-189. 
113 Id., pp. C.2-191-192. 
114 Id., p. C.2-192. 
115 Id., p. C.2-197. 
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Mojave fringe-toed lizards and preserve lands with suitable 
habitat; near larger blocks of lands that are either already 
protected or planned for protection, or which could feasibly be 
protected long-term by a public resource agency or a non
governmental organization dedicated to habitat preservation; 
not be characterized by high densities of invasive species, either
on or immediately adjacent to the parcels under consideration,
that might jeopardize habitat recovery and restoration.”    

However, there is no evidence that qualifying lands exist.  Thus, the 
mitigation measure may not be appropriate or enforceable, as is required by 
NEPA. The compensation lands must be identified now in order to ensure 
that significant impacts to Mojave fringe-toed lizards are adequately 
mitigated. 

Similarly, BIO-16 requires the Applicant to acquire compensation 
lands to mitigate for potential impacts to desert tortoise.  Among other 
things, the lands must: 

“be within the Western Mojave Recovery Unit, with potential to 
contribute to desert tortoise habitat connectivity and build 
linkages between desert tortoise designated critical habitat, 
known populations of desert tortoise, and/or other preserve 
lands; provide habitat for desert tortoise with capacity to 
regenerate naturally when disturbances are removed; be near 
larger blocks of lands that are either already protected or
planned for protection, or which could feasibly be protected long-
term by a public resource agency or a non-governmental 
organization dedicated to habitat preservation; be connected to 
lands currently occupied by desert tortoise, ideally with 
populations that are stable, recovering, or likely to recover.”    

However, again there is no evidence that qualifying lands exist.  Thus, 
the mitigation measure may not be appropriate or enforceable.  The 
compensation lands must be identified now in order to ensure that significant 
impacts to desert tortoise are adequately mitigated.   

C. 	 THE MITIGATION FOR IMPACTS TO BIOLOGICAL 
RESOURCES IS VAGUE AND UNCERTAIN 

Biologist Scott Cashen provided an independent assessment of the 
adequacy of the DEIS conditions for biological impacts.  Several of the 
mitigation measures required by the DEIS are worded ambiguously, which 
renders them unenforceable as a practical matter.  For example, BIO-12 
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requires the Applicant to develop a plan for special status plant impact 
avoidance and minimization. BIO-12 is vague and uncertain.  It is vague and 
uncertain because it only requires avoidance and minimization of disturbance 
to rare plants “to the extent feasible.”  Moreover, the condition requires that 
a qualified botanist delineate the boundaries of these special-status plant
occurrences at least 30 days prior to the initiation of ground-disturbing 
activities. It may be impossible to delineate the boundaries of emergent 
plants during certain times of year. Boundaries must be delineated during
the time of year when each target species is most identifiable.  There is no 
evidence that the measure will in fact reduce impacts to biological resources 
to a less than significant level.    

In sum, identification and analysis of feasible mitigation measures to
reduce impacts to biological resources to a less than significant level must 
occur now, and be included in the revised DEIS that is circulated for public 
review and comment so that the public has a meaningful opportunity to 
evaluate and comment on the proposed mitigation.  As proposed, Project
impacts on numerous biological resources remain significant and 
unmitigated. 

a. 	Desert Tortoise 

The DEIS fails to describe the mitigation proposal for impacts to desert 
tortoise. The first part of the mitigation proposal is the desert tortoise 
relocation/translocation plan.  The plan was not identified or described in the 
DEIS. These plans do not necessarily follow a set-formula.  In fact, due to the 
high density of desert tortoise on the Project site, agencies have been 
scrambling to develop relocation/translocation guidelines that can be applied 
to this Project and others.  Because the BLM failed to disclose the specifics of
a translocation/relocation proposal to the public in the DEIS, the public has 
been deprived of the opportunity to comment on the details of this plan and 
whether the plan is likely to mitigate significant impacts. 

D.	 MITIGATION MEASURES ARE NOT IDENTIFIED FOR 
IMPACTS TO CULTURAL RESOURCES IN VIOLATION OF 
NEPA 

Although the DEIS concludes that the Project will pose significant 
impacts to cultural resources, the formulation of mitigation for impacts to 
cultural resources is wholly deferred.  The DEIS proposes to rely upon a PA
that is yet to be written, as mitigation: 

The BLM proposes to use this cultural resources analysis and its 
consultation efforts under Section 106, which includes the 
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negotiation and drafting of the PA, to comply with NEPA. The 
applicant’s implementation of the terms of the PA would ensure 
compliance with applicable laws, ordinances, regulations, and 
standards (LORS), in addition to compliance with CEQA, NEPA, 
and Section 106. 

This proposed PA defers all development of mitigation to after Project 
approval in violation of NEPA and NHPA.  Thus, the DEIS fails to provide 
any analysis to substantiate that this measure would in any way mitigate 
impacts to cultural resources on the Project site.  Significant impacts to 
cultural resources remain unmitigated.   

E.	      MITIGATION MEASURES FOR IMPACTS FROM 
          CONSTRUCTION AND OPERATION OF THE 
          TRANSMISSION UPGRADES ARE INADEQUATE 

The 65 mile Pisgah to Lugo transmission line upgrade will result in 
impacts to an area of land that rivals or possibly surpasses the size of the
Project site (the Project as proposed is nearly 13 square miles).  Following a
generic description of the transmission upgrades needed for the Project to 
function, the DEIS concludes that the transmission line will result in less 
than significant impacts, in most resource areas, with the employment of 
standard mitigation measures. 

Because the analysis in the DEIS is cursory at best and is not based 
upon adequate baseline data, the impacts are not adequately evaluated, and 
it is not possible to adequately identify appropriate mitigation.  The DEIS 
attempts to explain the half-hearted attempt to mitigate impacts by stating 
repeatedly that the transmission line upgrades will be reviewed in a full 
EIS/EIR process with the CPUC and BLM.  

However, the Project is entirely dependent on the transmission line, 
substation and transmission upgrades.  It cannot function without these 
integral connected actions. The DEIS must include a complete analysis of the 
transmission line upgrades that includes adequate baseline data, an accurate 
description of the connected actions and specific measures to mitigate all 
significant impacts. This must be included in the Revised DEIS that is 
circulated for public review and comment. Only by doing so will the public be
afforded its right under NEPA to review and comment on proposed mitigation 
measures for the Project and connected actions.  

2309-066a	 35 



 

 

 

 

 

 

 

 
 

 
 

 

 

  

                                            
 

  
 

  

 
 

	 

	 


 




 

 


 








	 

IX.	 THE DEIS FAILS TO CONSIDER A REASONABLE 
RANGE OF ALTERNATIVES 

The alternatives analysis is the heart of the environmental impact 
statement.116  An EIS must “[r]igorously explore and objectively evaluate all
reasonable alternatives, and for alternatives which were eliminated from 
detailed study, briefly discuss the reasons for their having been 
eliminated.”117  Courts have held that “[w]here the information in the initial 
EIS was so incomplete or misleading that the decisionmaker and the public 
could not make an informed comparison of the alternatives, revision of an
EIS [was] necessary to provide a reasonable, good faith, and objective 
presentation of the subjects required by NEPA.”118 

A DEIS should present the environmental impacts of the proposal and 
the alternatives in comparative form, thus sharply defining the issues and 
providing a clear basis for choice among options.119  Agencies shall rigorously
explore and objectively evaluate all reasonable alternatives.  Alternatives 
should include reasonable alternatives not within the jurisdiction of the lead 
agency. 

A.	 THE PURPOSE AND NEED STATEMENT IS ARBITRARILY 
NARROW AND PROMOTES PRIVATE INTERESTS 

An EIS must briefly describe the underlying purpose and need to 
which the agency is responding in proposing the alternatives, including the 
Proposed Action.120  The BLM’s NEPA Handbook mandates that the purpose
and need statement for an externally generated action must describe the 
BLM’s purpose and need, not an applicant’s or external proponent’s purpose 
and need.121  The “need” for the action is the underlying problem or
opportunity to which the BLM is responding with the action.122  The 
“purpose” is the goal or objective that the BLM is trying to reach.123  Clearly
distinguishing the purpose and the need clarifies for the public and decision 
makers why the agency is proposing to spend large amounts of taxpayers’ 
money, while at the same time causing significant environmental impacts.124 

116 40 CFR Sec. 1502.14.
 
117 Id. 

118 Natural Res. Def. Council v. U.S. Forest Serv., 421 F.3d 797, 811 (9th Cir. 2005), citing
 
Animal Def. Council v. Hodel, 840 F.2d 1432, 1439 (9th Cir. 1988).
 
119 Id. 
120 40 C.F.R. § 1502.13. 
121 NEPA Handbook p. 35 (citing 40 C.F.R. § 1502.13). 

122 Id. 

123 Id. 

124 Ronald E. Bass et al., The NEPA Book 89 (2d. ed. 2001). 
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As recently repeated by the Ninth Circuit, “an agency cannot define its 
objectives in unreasonably narrow terms.”125 

The DEIS contains an arbitrarily narrow purpose and need statement 
that impermissibly promotes private objectives.  The BLM’s purpose and
need statement for this Project is “to respond to the Application under the 
Title V of FLPMA for a ROW grant to construct, operate, and decommission 
the Calico Solar Project and associated infrastructure in compliance with 
FLPMA, BLM ROW regulations and other applicable federal laws.”126  This 
narrowly defined statement implies that BLM stands to gain nothing more 
than a rubber-stamped document at the end of this process.  It is nonsensical 
to think that the BLM would spend taxpayer money and impact the
environment for such an inconsequential result.   

The BLM’s alternatives analysis fails as an analytical tool because the 
purpose and need is drawn so narrowly to only accommodate the Applicant’s 
proposal rather than the policy goals at issue.  The BLM omitted from 
analysis a number of reasonable alternatives that should have been studied 
in detail in the DEIS.   

The Applicant’s statement fits the BLM’s goals and objectives better 
than the BLM’s own statement.  According to the DEIS, the Applicant has 
five purposes: (1) to provide 850 MW renewable energy, (2) to contribute to 
the achievement of 20% renewable portfolio standards, (3) to reduce 
greenhouse gas emissions from the electricity sector, (4) to meet California’s 
electricity needs and, (5) to assist CAISO in meeting renewable integration 
goals.127  While it is unclear what the BLM would gain from the Project based
on the BLM’s impermissibly narrow purpose and need statement, a ROW 
application rubber stamped “approved” would clearly help the Applicant meet 
its goals. Thus, the arbitrarily narrow purpose and need statement promotes 
the Applicant’s objectives instead of the BLM’s.  

B. REASONABLE ALTERNATIVES OMITTED FROM ANALYSIS 

Under NEPA, federal agencies must consider alternatives to their 
proposed actions as well as their environmental impacts.128  An EIS must 
“[r]igorously explore and objectively evaluate all reasonable alternatives, and 
for alternatives which were eliminated from detailed study, briefly discuss 

125 National Parks & Conservation Ass'n v. Bureau of Land Management  (2010) 2010 WL 

1980717, 8 (9th Cir. 2010), quoting City of Carmel-By-The-Sea v. United States Dep't. of 

Transp., 123 F.3d 1142, 1155 (9th Cir. 1997).
 
126 DEIS p. B.2-10. 

127 DEIS pp. B.2-8 to B.2-9. 

128 40 CFR § 1502.14.
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the reasons for their having been eliminated.”129  It is “absolutely essential to
the NEPA process that the decisionmaker be provided with a detailed and 
careful analysis of the relative environmental merits and demerits of the 
proposed action and possible alternatives, a requirement that courts have
characterized as ‘the linchpin of the entire impact statement.’”130  This is 
particularly true in cases where there may be “unresolved conflicts 
concerning alternative uses of available resources.”131 

The range of alternatives to be discussed is governed by a “rule of 
reason.” Agencies have a duty “to study all alternatives that appear 
reasonable and appropriate for study . . ., as well as significant alternatives 
suggested by other agencies or the public during the comment period.”132 

Reasonable alternatives are those that may be feasibly carried out based on 
technical, economic, environmental, and other factors.  It is well established 
that an alternative is not infeasible merely because the project proponent 
does not like it or is not capable of implementing it.133  “The ‘existence of a 
viable but unexamined alternative renders an environmental impact 
statement inadequate.’”134 

The alternative discussion must include not only primary alternatives, 
i.e., substitutes for the agency’s proposed action that accomplish the action in 
another manner, but also secondary alternatives, which are means of
carrying out the action in a different manner.135  Courts have shown little 
reluctance in striking down EISs that fail to include a thorough discussion of 
reasonable, less environmentally damaging alternatives.136  Finally, an EIS 
must include a discussion of “natural or depletable resource requirements 

129 40 C.F.R. § 1502.14(a).
 
130 NRDC v. Callaway, 524 F.2d 79, 92 (2d Cir. 1975) (citation omitted); see Silva v. Lynn, 

482 F.2d at 1285; All Indian Pueblo Council v. United States, 975 F.2d 1437, 1444 (10th Cir. 

1992) [a thorough discussion of the alternatives is “imperative”].
 
131 See 42 U.S.C. § 4332(2)(E); California v. Block, 690 F.2d 753, 766-767 (9th Cir. 1982).
 
132 Roosevelt Campobello Int'l Park Comm’n v. United States EPA, 684 F.2d 1041, 1047 (1st 

Cir. 1982) (quotations omitted);  City of Carmel-By-The-Sea v. U.S. Dept. of Transp., 95 F.3d 

892, 903 (9th Cir. 1996).
 
133 See CEQ, Forty Most Asked Questions Concerning CEQ’s NEPA Regulations (1981), 

question No. 2(a). 

134 Resources Ltd. v. Robertson, 35 F.3d 1300, 1307 (9th Cir. 1993) (quoting Idaho 

Conservation League v. Mumma, 956 F.2d 1508, 1519 (9th Cir. 1992)); see Grazing Fields 

Farm v. Goldschmidt, 626 F.2d 1068, 1072 (1st Cir. 1980) [Even the existence of supportive 

studies and memoranda contained in the administrative record but not incorporated in the 

EIS cannot “bring into compliance with NEPA an EIS that by itself is inadequate”].
 
135 See Methow Valley Citizens Council v. Regional Forester, 833 F.2d 810 (9th Cir. 1987), 

rev’d on other grounds, 490 U.S. 332 (1989); see also Mandelker, NEPA Law and Litigation
 
(2d ed., rel. 8, 2000).
 
136 See, e.g., Marble Mountain Audubon Society v. Rice, 914 F.2d 179 (9th Cir. 1990); Dubois v. 

U.S. Dept. of Agriculture, 102 F.3d 1273 (1st Cir. 1996). 
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and conservation potential of various alternatives and mitigation 
measures.”137 

1. BLM Should Analyze the Feasibility of the Reduced Acreage 
Alternative 

During the CEC workshops following the release of the DEIS, the 
Applicant expressed concern regarding the feasibility of the Reduced Acreage 
Alternative. Specifically, the Applicant’s representative Felicia Bellows 
stated that the Project may not be viable at the 275 MW generating capacity 
that could be achieved under the Reduced Acreage Alternative.  The DEIS 
states that this alternative would affect substantially less native vegetation, 
Mojave fringe-toed lizard, bighorn sheep, and desert tortoise, including east-
west movement for desert tortoise.138  Additionally this alternative would not 
impact lands acquired through Land and Water Conservation Funds and, 
unlike the proposed action, would comply with all laws, ordinances, rules and 
standards.139  In fact, the DEIS stated that the only questionable aspect of
this alternative is feasibility.140 

The BLM must not eliminate this alternative without revising the 
DEIS to include a detailed analysis of the economic feasibility of this 
alternative. The BLM should also consider that the 275 MW alternative may
be the only legally viable alternative since the 67-mile transmission line and
other upgrades required for any additional Project output beyond 275 MW is 
a connected action that was not adequately studied in this DEIS. 

2. The BLM Must Consider an Alternative Design that Reduces 
Impacts to Jurisdictional Waters 

The BLM must consider an alternative design that reduces impacts to
jurisdictional waters, as delineated by the California Department of Fish and 
Game and Energy Commission.  The Project will severely impact the natural 
wash systems that run through the Project site through the placement of 
roads, utility lines, other infrastructure and SunCatcher units directly into 
active wash environments, which will, in turn, impact water quality and 
biological resources, as well as increase the potential for flooding on the 
Project site. The BLM should consider a site design that avoids, or
significantly minimizes, these impacts. 

137 40 C.F.R. § 1502.16(f), emphasis added. 
138 DEIS p. B.2-1. 

139 Id. 

140 Id. 


2309-066a 39 



 

 

 

 

 
 

  

 
  

  

                                            
 

 
 
  

 
 

 
 

 


 











 




3. The DEIS Failed to Consider Other Sites on BLM Lands 

The Energy Commission considered alternative sites on BLM lands in 
the analysis under CEQA, but the BLM omitted all study of alternatives on 
BLM lands. The proposed project site is designated Class L, reserved for
“Limited Use.” Class L protects sensitive, natural, scenic, ecological, and 
cultural resource values.  Public lands designated as Class L are managed to 
provide for generally lower-intensity, carefully controlled multiple use of
resources, while ensuring that sensitive values are not significantly 
diminished.141 

The BLM should have considered an offsite-BLM alternative that is 
not on BLM Class L lands. The Class L designation is reserved for areas 
“where judgment is called for in allowing consumptive uses only up 
to the point that sensitive natural and cultural values might be 
degraded.”142 There is no question that this Project will severely degrade
the sensitive resources on this Project site for short term project operations.  
BLM should have evaluated whether any BLM land was available for the 
Project that was reserved for Class I —“Intensive Use”— or Class M — 
“Moderate Use.” Specifically Class I is preferable because it is designed to 
permit intensive and single uses such as the type of disturbance that will
occur as a result of Project development.143 

4. The DEIS Failed to Consider an Offsite Alternative 

Courts have considered whether federal agencies violate NEPA by
failing to consider possible alternative sites for a proposed project 
adequately.144  The federal agency will violate NEPA if it impermissibly 
determines that alternate sites do not have to be considered.145  In this case, 
the BLM’s determination that an offsite alternative does not have to be 
considered is impermissible. 

The BLM’s decision not to consider alternate offsite sites is 
impermissible because it is based on an arbitrarily narrow purpose and need 
statement. The BLM may not adopt private interests to draft a narrow 
purpose and need statement that excludes alternatives that fail to meet 
specific private objectives.146  Yet, that was the result of the process here.  

141 California Desert Conservation Plan of 1980 as amended, p. 13.
 
142 Id. at p. 21. 

143 Id. 

144 See generally Natural Res. Def. Council v. Evans, 232 F. Supp. 2d 1003, 1040 (N.D. Cal. 

2002) (distinguishing holding in Natural Resources Defense Council v. U.S. Dept. of the Navy

to determine whether failure to consider alternatives sites violated NEPA).
 
145 See Natural Res. Def. Council, 232 F. Supp. 2d at 1040 (citing Natural Res. Def. Council v. 

U.S. Dep’t of the Navy, 857 F. Supp. 734, 740 (C.D. Cal. 1994)). 
146 NEPA Handbook p. 50. 
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The BLM must consider reasonable offsite alternatives, even if the Applicant 
does not like the alternative or is incapable of implementing the Project on an 
alternative site.147  Thus, as drafted, the DEIS violates NEPA’s basic 
requirement to consider reasonable offsite alternatives. 

The proposed Project site is not ideal for short-term energy generation.  
This particular site lies within pristine desert habitat that contains 
untouched and intact environmental resources.148  A robust assortment of 
special-status species, such as a large population of desert tortoise, was 
observed on the site.149  The relatively undisturbed site has a fragile soil and 
water balance developed over thousands of years that may not ever recover 
after Project closure to pre-project conditions.  In addition, many prehistoric 
and historic sites have been recorded on and around the proposed site.150 

The BLM should consider an alternate site on disturbed land.  Unlike 
the BLM, the Energy Commission analyzed an offsite alternative on private 
disturbed land, but the BLM declined to join that part of the analysis.151  The 
Commission concluded that the offsite alternative is likely to have “less 
severe cultural, visual, and biological resource impacts than the proposed 
site, as it is located on disturbed lands used for agriculture.”152  The BLM 
must evaluate siting the Proposed Action on a disturbed alternate site, or 
risk failing to evaluate a viable alternative. 

C.	 THE DEIS MUST CONSIDER THE ABOVE ALTERNATIVES 
REGARDLESS OF THE APPLICANT’S “PREFERENCE” 

CEQ and the courts have repeatedly declared that the duty to discuss 
alternatives in an EIS is no different when the action is initiated by a Federal 
agency or by private parties.153  The agencies here must therefore consider all 
alternatives that are reasonably related to the project and evaluate them in
the EIS. 

147 See CEQ, Forty Most Asked Questions Concerning CEQ’s NEPA Regulations No. 2(a)
 
(1981).   

148 DEIS p. B.2-11. 

149 Id. 
150 Id. 
151 Id. at p. B.2-21. 

152 Id. at p. B.2-2. 

153 CEQ, Guidance Regarding NEPA Regulations, 58 Fed.Reg. 34263 (1983). 
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X. 	 THE DEIS FAILS TO ADEQUATELY ANALYZE 
COMPLIANCE WITH THE ENDANGERED SPECIES ACT. 

A.	 GENERAL OBLIGATIONS UNDER THE ESA 

Section 7(a)(2) of the federal Endangered Species Act prohibits agency 
action that is “likely to jeopardize the continued existence” of any endangered 
or threatened species or “result in the destruction or adverse modification” of 
its critical habitat.154  To “jeopardize the continued existence of” means “to 
engage in an action that reasonably would be expected, directly or indirectly, 
to reduce appreciably the likelihood of both the survival and recovery of a 
listed species in the wild by reducing the reproduction, numbers, or 
distribution of that species.”155 An action is “jeopardizing” if it keeps recovery 
“far out of reach,” even if the species is able to cling to survival.156  Thus, “an 
agency may not take action that will tip a species from a state of precarious
survival into a state of likely extinction. Likewise, even where baseline 
conditions already jeopardize a species, an agency may not take action that 
deepens the jeopardy by causing additional harm.”157  To satisfy this 
obligation, the federal agency undertaking the action (here, the BLM) must 
prepare a “biological assessment” that evaluates the action’s potential 
impacts on species and species’ habitat.158 

If the proposed action “is likely to adversely affect” a threatened or
endangered species or adversely modify its designated critical habitat, the 
BLM must engage in “formal consultation” with the USFWS to obtain its 
biological opinion as to the impacts of the proposed action on the listed 
species.159  Once the consultation process has been completed, USFWS must 
give the BLM a written biological opinion “setting forth [USFWS’s] opinion, 
and a summary of the information on which the opinion is based, detailing 
how the agency action affects the species or its critical habitat.”160 

If USFWS determines that jeopardy or destruction or adverse 
modification of critical habitat is likely, USFWS “shall suggest those
reasonable and prudent alternatives which [it] believes would not violate
subsection (a)(2) of this section and can be taken by the Federal agency or 

154 16 U.S.C. § 1536(a)(2).
 
155 50 C.F .R. § 402.02; see also Nat'l Wildlife Fed'n v. NMFS, 524 F.3d 917 (9th Cir. 2008) 

(NWF v. NMFS II) [rejecting agency interpretation of 50 C.F.R. § 402.02 that in effect limited 

jeopardy analysis to survival and did not realistically evaluate recovery, thereby avoiding an 

interpretation that reads the provision “and recovery” entirely out of the text]. 

156 NWF v. NMFS II, supra, 524 F.3d at 931.
 
157 Id. at 930. 

158 16 U.S.C. § 1536(c); 50 C.F.R. § 402.12(a). 

159 16 U.S.C. § 1536(a)(2), (b)(3); see also 50 C.F.R. § 402.14(a), (g).
 
160 16 U.S.C. § 1536(b)(3)(A); see also 50 C.F.R. § 402.14(h).
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applicant in implementing the agency action.”161  “Following the issuance of a 
‘jeopardy’ opinion, the [BLM] must either terminate the action, implement 
the proposed alternative, or seek an exemption from the Cabinet-level 
Endangered Species Committee pursuant to 16 U.S.C. § 1536(e).”162 

B.	 THE DRAFT BIOLOGICAL ASSESSMENT FAILS TO 
SATISFY ESA REQUIREMENTS 

Like NEPA, federal agency action is broadly defined under the 
Endangered Species Act.  The ESA regulations define agency “action” as 
follows: 

[A]ll activities or programs of any kind authorized, funded, or carried 
out, in whole or in part, by Federal agencies in the United States or 
upon the high seas.  Examples include, but are not limited to:  [¶¶] 

(c) the granting of licenses, contracts, leases, easements, rights-
of-way, permits, or grants-in-aid; . . . .163 

When fulfilling their duties under the ESA, federal agencies must also
take a broad view of the project and its potential effects, as demonstrated by 
the following definitions in the ESA regulations: 

Action area - “all areas to be affected directly or indirectly by the 
Federal action and not merely the immediate area involved in the 
action.” 

Effects of the action - “the direct and indirect effects of an action on the 
species or critical habitat, together with the effects of other activities 
that are interrelated or interdependent with that action . . . .  Indirect 
effects are those that are caused by the proposed action and are later 
in time, but still are reasonably certain to occur.  Interrelated actions 
are those that are part of a larger action and depend on the larger 
action for their justification. Interdependent actions are those that 
have no independent utility apart from the action under 
consideration.”164  “Effects of the action” include both direct and 

161 16 U.S.C. § 1536(b)(3)(A). 
162 National Ass'n of Home Builders v. Defenders of Wildlife, 551 U.S. 644, 652 (2008). 
163 50 C.F.R. § 402.02. These regulations implement 16 U.S.C. § 1536(a)(2), which requires 
federal agencies to consult with the Secretary of Interior and/or Secretary of Commerce to
“insure that any action authorized, funded, or carried out by such agency (hereinafter in this 
section referred to as an ‘agency action’) is not likely to jeopardize the continued existence of 
any endangered species or threatened species . . . .” 
164 Ibid. 
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indirect effects of an action “that will be added to the environmental 
baseline.”165 

Environmental baseline - includes “the past and present impacts of all 
Federal, State or private actions and other human activities in the 
action area” and “the anticipated impacts of all proposed Federal 
projects in the action area that have already undergone formal or early 
section 7 consultation.”166 

As the above discussion demonstrates, what constitutes agency action 
and the scope of environmental review required for agency action is virtually 
the same under NEPA and ESA.  Both statutes require the BLM to broadly 
consider actions related to the proposed action.  The Draft Biological
Assessment submitted by the Applicant, however, fails to accurately describe 
the transmission upgrades required for the Project, much of which is in
desert tortoise habitat. Consequently, the Draft Biological Assessment fails 
to address the associated impacts to listed species such as the desert tortoise.   

C.	 THE DEIS FAILS TO DISCLOSE THE DETAILS OF 
SECTION 7 CONSULTATION 

The DEIS fails to disclose the details of BLM’s required consultation 
under the ESA with the USFWS for the federally and State threatened desert 
tortoise. In fact, at the time the DEIS was issued, the Biological Assessment 
had not been accepted as complete.  The DEIS should be revised to 
incorporate USFWS’s biological opinion and incidental take permit under 
Section 7 of the ESA.  Without this analysis, the DEIS is inadequate.  The 
BLM must disclose and analyze this analysis in a revised DEIS that is 
circulated to the public for review and comment.  

The ESA prohibits “take” of threatened and endangered species.167 

“Take” is defined as “to harass, harm, pursue, hunt, shoot, wound, kill, trap, 
capture, or collect, or attempt to engage in any such conduct.”168  “Harm” 
includes “the destruction or adverse modification of habitat resulting in 
potential injury to a species, including injury from impairment of essential 
behavioral patterns, such as breeding, feeding or sheltering.”169  Under ESA 
Section 7, a federal agency must initiate consultation with the USFWS “at 
the earliest possible time” whenever the agency proposes to undertake an 

165 Ibid.
 
166 Ibid.; see also National Wildlife Federation v. National Marine Fisheries Service, 524 F.3d
 
917, 924 (9th Cir. 2008).
 
167 16 U.S.C. § 1538 (2010).
 
168 16 U.S.C. § 1532(19).
 
169 50 C.F.R. § 17.3 (2009). 
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action that “may affect” a listed species or species’ critical habitat.170  If a 
“may affect” determination is made, which is certain for the proposed Project, 
then the USFWS must develop and issue a biological opinion containing
terms and conditions to ensure that the activities are not likely to jeopardize 
protected species.171  Furthermore, USFWS’s issuance of a biological opinion 
requires environmental review under NEPA. 

Here, despite hundreds of federally protected species on the proposed 
Project site, and despite BLM’s own estimation of a take of 100 
tortoises, the DEIS does not include the USFWS’s issuance of a biological 
opinion and incidental take permit.  Direct and indirect impacts to desert 
tortoises will be severe. The DEIS acknowledges that the BLM must initiate 
consultation with the USFWS, but it fails to confirm that all terms and 
conditions associated with these consultations will be implemented.  In 
addition, the DEIS fails to disclose any of the terms and conditions the 
USFWS and CDFG would require the Applicant to implement. 

In sum, the DEIS must disclose the status of BLM consultation with 
the USFWS and must incorporate the terms and conditions imposed by the 
USFWS. Without this information, it is impossible for the public to 
meaningfully assess the environmental effects and mitigation for impacts to 
the desert tortoise.  Furthermore, without full public disclosure and 
opportunity for comment, USFWS will be required to conduct further 
environmental review under NEPA. 

XI. 	 THE DEIS FAILS TO COMPLY WITH THE FEDERAL 
LAND POLICY AND MANAGEMENT ACT  

The Federal Land Policy & Management Act (“FLPMA”) establishes
requirements for land use planning on public land.172  FLPMA requires that 
BLM, under the Secretary of the Interior, “develop, maintain, and when 
appropriate, revise land use plans” to ensure that land management be 
conducted “on the basis of multiple use and sustained yield.”173  The process
for developing, maintaining, and revising resource management plans is
controlled by FLPMA regulations. 174 Under FLPMA, if BLM wishes to 
change a resource management plan, it can only do so by formally amending 
the plan: 

170 50 C.F.R. § 402.14(a). 

171 See 16 U.S.C. § 1536. 

172 43 U.S.C. §§ 1701-1785 (2006). 

173 43 U.S.C. §§ 1701(a)(7), 1712(a); see also Kern v. Bureau of Land Mgmt., 284 F.3d 1062, 

1067 (9th Cir. 2002) (holding that FLPMA “requires the BLM to prepare [resource 

management plans] for the various districts under its control.”).
 
174 43 CFR §§ 1601.0-1610.8 (2006).   
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An amendment shall be initiated by the need to consider 
monitoring and evaluation findings, new data, new or revised
policy, a change in circumstances or a proposed action that may 
result in a change in the scope of resource uses or a change in 
the terms, conditions and decisions of the approved plan. An 
amendment shall be made through an environmental 
assessment of the proposed change, or an environmental impact 
statement, if necessary, public involvement as prescribed in § 
1610.2 of this title, interagency coordination and consistency 
determination as prescribed in § 1610.3 of this title and any 
other data or analysis that may be appropriate. . . 175 

The objective of resource management planning by the Bureau of Land 
Management is to maximize resource values for the public through a 
rational, consistently applied set of regulations and procedures 
which promote the concept of multiple use management and ensure 
participation by the public, state and local governments, Indian tribes and 
appropriate Federal agencies.  Resource management plans are designed to 
guide and control future management actions and the development of 
subsequent, more detailed and limited scope plans for resources and uses.176 

“Consistent” means that the Bureau of Land Management plans will 
adhere to the terms, conditions, and decisions of officially approved 
and adopted resource related plans.177 

A. THE PROJECT IS INCONSISTENT WITH THE CDCA PLAN 

The California Desert Conservation Area plan was developed in
accordance with FLPMA. Under this Plan, BLM inventoried the desert area 
with public input and identified areas appropriate for wilderness, limited, 
moderate and intensive uses. 

As a first step toward a mechanism for resolution of conflicts, Congress 
enacted the Federal Land Policy and Management Act of 1976 
(FLPMA) which directed BLM to inventory CDCA resources and to 
prepare a comprehensive land-use management plan for the area.178 

The Plan describes areas that were inventoried for biological resources,
cultural resources, recreational uses, grazing, mineral development and 
many other uses.  This Plan was developed with a great deal of valuable 
public input. The Project site is designated Class L.  Under the CDCA plan, 

175 43 CFR § 1610.5-5. 

176 43 CFR § 1601.0-2.  

177 43 CFR § 1601.0-5.
 
178 California Desert Conservation Plan of 1980 as amended, p. 5. 
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Multiple-Use Class L (Limited Use) protects sensitive, natural, scenic, 
ecological, and cultural resource values.179  Public lands designated as Class
L are managed to provide for generally lower-intensity, carefully controlled 
multiple use of resources, while ensuring that sensitive values are not 
significantly diminished.180 

The BLM is considering amending the CDCA Plan to allow for solar 
power development on the Project site.  This is fundamentally incompatible 
with the BLM’s Class L designation because the solar power plant will 
severely impact the topsoil and biological resources on the site by covering it 
with a network of paved and unpaved roads, SunCatcher dishes and other 
infrastructure. The fragile desert pavement will be destroyed and the site 
will not likely recover for centuries or longer.  The Project will not be
designed to accommodate sensitive, natural, scenic, ecological, and cultural
resource values on the project site, as is required by the CDCA Limited Use 
designation. The Project is incompatible with the CDCA Plan designation 
adopted after a comprehensive planning effort and the BLM should not
override the wisdom of this planning effort for the short-term benefits that
may or may not accrue from the siting of this experimental power plant. 

B. 	 THE BLM MUST NOT AMEND THE CDCA PLAN IN A 
PIECEMEAL FASHION 

Moreover, because the CDCA was developed as a concerted effort with
many federal and state agencies and enormous public input, it is improper to 
amend the Plan in such a piecemeal fashion.  This is especially true because
of the large number of applicants vying for CDCA amendments for renewable 
power plants right now.  There are a number of large solar and wind projects 
proposed on BLM land along the Interstate 40 corridor within a few miles of 
the Calico Solar Project site and more than 70 applications for solar projects 
covering over 650,000 acres pending with BLM in California.181  These 
applications should be considered on a programmatic basis to uphold and 
foster the planning goals embodied in the CDCA and to meet the 
requirements of FLPMA. 

179 California Desert Conservation Plan of 1980 as amended, p. 13. 
180 California Desert Conservation Plan of 1980 as amended, p. 13. 
181 DEIS p. B.2-17. 
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C. THE BLM MUST CONSIDER ECONOMIC AND SOCIAL 
IMPACTS IN AMENDING THE CDCA 

The BLM must consider the economic and social impacts of granting or 
implementing the Applicant’s request through the Plan Amendment 
process.182  Therefore, the BLM must consider the economic impacts 
associated with building the plant and the connected transmission line on 
CAISO transmission customers. At this time, the Larger Generator 
Interconnection Agreement (“LGIA”) for an 850MW power plant (Proposed 
Project) provided to the BLM by the Applicant has been rejected by the
Federal Energy Regulatory Commission (“FERC”).  This occurred because a 
number of CAISO customers protested the large financial risk accruing to 
them as a result of the unorthodox LGIA drafted for this Project.  FERC 
agreed that the LGIA departed from standard process and decided to only
grant approval of the LGIA for a 275 MW Project.  

The BLM failed to analyze the financial implications to CAISO
transmission customers in considering the CDCA Plan Amendment in the 
DEIS. The BLM must consider this cost.  Further, the BLM should factor the 
FERC’s April 26, 2010 decision (attached) to only approve a LGIA for a 275 
MW Project into the feasibility considerations in the Alternatives analysis in 
the DEIS. 

D. THE DEIS IS INCONSISTENT WITH FLPMA’S MANDATE 
TO ENSURE CONSISTENCY WITH ADOPTED RESOURCE 
MANAGEMENT PLANS 

The BLM has an obligation to ensure that the Project is consistent 
with adopted resource management planning efforts and state law. FLPMA 
directs the BLM to ensure that resource management plans are consistent 
with adopted state resource related plans: 

“Guidance and resource management plans and 
amendments to management framework plans shall be 
consistent with officially approved or adopted resource 
related plans, and the policies and programs contained 
therein, of other Federal agencies, State and local 
governments and Indian tribes, so long as the guidance and 
resource management plans are also consistent with the 
purposes, policies and programs of Federal laws and regulations 
applicable to public lands, including Federal and State pollution
control laws as implemented by applicable Federal and State 

182 DEIS p. A-7. 
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air, water, noise, and other pollution standards or 
implementation plans.” 

The Warren Alquist Act provides statutory authority to the California 
Energy Commission to regulate power plant siting, among other things.  In 
adopting the Warren Alquist Act, the California legislature set out resource
planning goals: 

“the principal goal of electric and natural gas utilities’ resource
planning and investment shall be to minimize the cost to society 
of the reliable energy services that are provided by natural gas 
and electricity, and to improve the environment and to 
encourage the diversity of energy sources through improvements 
in energy efficiency and development of renewable energy 
resources, such as wind, solar, and geothermal energy.”183 

The Warren Alquist Act requires an analysis of the reliability of 
proposed power plants.184  Under NEPA, the BLM’s effects analysis must
identify possible conflicts between the Project and State laws and 
regulations.185  Therefore, pursuant to FLPMA and NEPA, the BLM has an
obligation to analyze the Project’s reliability in accordance with the Warren 
Alquist Act. 

The reliability of the technology employed for this Project is 
speculative at best. The DEIS analysis supports this conclusion.  The DEIS 
concludes that: 

“[S]taff cannot predict what the actual availability might be, 
given the demonstration status of the SunCatcher technology 
and limited data on large-scaled deployments of SunCatchers.  
The availability factor of a power plant is the percentage of time
it is available to generate power; both planned and unplanned 
outages subtract from this availability.  Staff believes it possible 
that the project may face challenges from considerable 
maintenance demands, reducing its availability.  No Conditions 
of Certification are proposed.”186 

Thus, the DEIS does not provide an analysis of the reliability of the Project 
and therefore its likelihood of operating profitably as projected for the life of 
the Project. 

183 Cal. Pub. Res. Code § 25000.1. 

184 Cal. Pub. Res. Code § 25511. 

185 40 C.F.R. §§ 1506.2(d), 1502.16(c); NEPA Handbook p. 55.  

186 DEIS, p. ES-27.
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At a status conference conducted on June 1, 2010, the Applicant 
clarified that the Applicant has additional information about the reliability of 
the SunCatcher units that may be provided to Energy Commission and BLM 
Staff. However, this information was not provided at the time the DEIS was 
published. The DEIS should be revised to include an analysis of the 
reliability of the Project’s technology and recirculated for public review and 
comment. The long-term economic viability and reliability of this Project 
must be analyzed as part of the CDCA Plan Amendment analysis.  

E. 	 APPROVING A PROJECT THAT CONTAINS CATULLUS 
LANDS AND LCWF LANDS VIOLATES FLPMA’S MANDATE 

Finally, inclusion of Catullus Lands and land purchased with Land 
and Water Conservation funds (“LCWF”) as a part of the Project violates 
FLPMA’s mandate that the BLM will “adhere to the terms, conditions, and 
decisions of officially approved and adopted resource related plans.”187  These 
lands that make up a significant portion of the Project area were previously 
donated to, or purchased by, the Department of the Interior for conservation, 
and must be managed for the purposes of conservation and recreation, not 
single-use large-scale solar industrial development.  Private parties and the
federal government contributed large sums of money in the belief that these 
donated land will be protected and conserved by BLM.188  The BLM must not 
approve the use of these donated lands for Project development. 

XII. 	 A SUPPLEMENTAL DEIS SHOULD BE RECIRCULATED 
FOR PUBLIC COMMENT UNDER NEPA 

NEPA requires that federal agencies analyze the environmental effects 
of proposed actions, publish the results of their study and receive and 
respond to public comments.  These “action-forcing” requirements are 
intended to serve two broad goals. First, Congress intended that an agency, 
“in reaching its decision, will have available, and will carefully consider, 
detailed information concerning significant environmental impacts.”189 

Second, the publication of the EIS informs the public of potential 
environmental impacts and “provides a springboard for public comment.”190 

187 43 CFR § 1601.0-5. 

188 Desert Protection: Feinstein Seeks to Preserve Former Catellus Lands 

March 19, 2009, Accessed at: http://yubanet.com/california/Desert-Protection-Feinstein

Seeks-to-Preserve-Former-Catellus-Lands.php 

189 Robertson v. Methow Valley Citizens Council (1989) 490 U.S. 332, 349.   

190 Id. 
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The DEIS falls short of satisfying either of NEPA’s two broad goals.  
First, the DEIS fails to include ANY information about some of the Project’s 
significant environmental impacts. Second, without a complete and detailed 
statement, the DEIS fails to provide the public with an adequate basis to 
understand the Project’s impacts or to evaluate and compare the proposed
alternatives. 

The DEIS could not have satisfied these purposes because the 
Applicant failed to provide BLM with the information necessary for a 
complete and accurate DEIS prior to the release of the DEIS.  Because the 
Applicant neglected to provide BLM with sufficient information, BLM issued 
a DEIS that is incomplete with respect to potentially significant impacts and 
mitigation measures for several resource areas.191 

Supplemental EISs are required when “[t]here are significant new
circumstances or information relevant to environmental concerns and bearing 
on the proposed action or its impacts.”192  An SEIS is required if a new 
proposal “will have a significant impact on the environment in a manner not 
previously evaluated and considered.”193

 The CEQ Guidelines require agencies to “prepare supplements to 
either draft or final environmental impact statements if:  

(i) The agency makes substantial changes in the proposed action
that are relevant to environmental concerns; or  
(ii) There are significant new circumstances or information 
relevant to environmental concerns and bearing on the proposed 
action or its impacts.”194 

Due to all the inadequacies stated in this letter, a supplemental DEIS 
is clearly warranted.  This revised DEIS should be circulated for public and 
agency review and comment. 

XIII. CONCLUSION 

 The DEIS fails as an informational document because it fails to 
establish the project setting; it does not fully and fairly describe the proposed 
action; it provides an incomplete analysis of Project impacts and wholly omits 
discussion of a number of other potentially significant environmental 
impacts; and it fails to provide a reasonable range of alternatives to avoid or 

191 DEIS, p. 1-7.
 
192 40 C.F.R. § 1502.9(c)(1)(ii).
 
193 S. Trenton Residents Against 29 v. Fed. Highway Admin. (1999) 176 F.3d 658, 663.
 
194 CEQ Guidelines § 1502.9 Draft, final, and supplemental statements.
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mitigate the Project’s adverse impacts.  The DEIS must be revised to fully 
describe the project setting, the project, the impacts from the project, 
mitigation and alternatives; and the revised DEIS should be circulated for 
public review and comment, as required by NEPA.  We respectfully urge the 
BLM to do so prior to taking any action of any kind on the applicant’s 
pending federal permit applications. 

     Sincerely, 


      /s/ 


      Loulena  A.  Miles 
  

LAM:bh 
Attachments 
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Scott Cashen, M.S.—Independent Biological Resources Consultant 

June 30, 2010 

Subject: 	 Comments on Draft Environmental Impact Statement for the Calico Solar 
Project 

This letter contains my comments on the Draft Environmental Impact Statement 
(DEIS) prepared for the Calico Solar Project (Project).  My comments are directed 
specifically at the Bureau of Land Management’s (BLM) analysis of the Project’s 
biological resources, the impacts of the Project on those resources, and proposed 
mitigation. 

I am an environmental biologist with 18 years of professional experience in 
wildlife ecology, forestry, and natural resource management.  For the past 10 years I have 
served as an environmental consultant focusing on biological resource investigations.  I 
have additional professional experience as a wildlife researcher, consulting forester, and 
instructor of wildlife management for the Pennsylvania State University.  My educational 
background includes a B.S. in Resource Management from the University of California at 
Berkeley, and a M.S. in Wildlife and Fisheries Science from the Pennsylvania State 
University. 

The comments contained herein are based on my knowledge and experience, my 
review of environmental documents pertaining to the Project, information presented in 
scientific literature, and site visits.  The information gathered from these sources has led 
me to the following general conclusions:    

1.	 The Project would have a significant adverse impact on the State and federally 
threatened desert tortoise and several other special-status animal species. 

2.	 The Project would threaten the continued existence of several special-status 
plant species.  

3.	 The Project would cause irreparable damage to the ecosystem functions and 
values on, and in the vicinity of, the Project site. 

4.	 The Project would threaten the integrity of the local ecosystem, and would 
reduce the conservation values provided by the surrounding reserves (e.g., 
Pisgah ACEC, Ord-Rodman DWMA, and Cady Mountains Wilderness Study 
Area). 

5.	 There is insufficient information on many of the sensitive biological resources 
that may be affected by the Project.  

6.	 The Project’s direct, indirect, and cumulative impacts on many sensitive 
biological resources have not been thoroughly analyzed. 
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7.	 Many of the measures that have been proposed to avoid, minimize, or 
compensate for Project impacts would not mitigate Project impacts below the 
significance threshold. 

In the subsequent sections I provide more specific discussion of the factors that 
led me to these conclusions. 

I.	 WILDLIFE MOVEMENT AND LANDSCAPE CONNECTIVITY 
IMPACTS ARE NOT ACCURATELY OR ADEQUATELY ANALYZED IN 
DEIS 

Many plant and animal species occur as metapopulations.  The definition of the 
term “metapopulation” has been subject to debate since it was first coined in 1969, but 
for the purposes of conservation and management a working definition is a population 
that has a spatially discrete distribution, and for which, at least one or more local 
populations has a non-trivial probability of extinction.1  Desert tortoise, bighorn sheep, 
and Mojave fringe-toed lizards all occur as metapopulations.   

The fate of plant and animal metapopulations depends on only three things: the 
persistence of local populations, the success of emigration and immigration, and 
movements in and out of the metapopulation as a whole.2  A key element in each is the 
dispersal of individuals, both within and among patches of habitat.3  Dispersal is thus a 
key determinant in the fate of a metapopulation, and ultimately the entire population.4 

Habitat fragmentation is widely regarded as a—if not the—central issue in 
conservation biology.5  When a habitat undergoes fragmentation, remnant patches of 
habitat become increasingly isolated.  The response of plant and animal populations or 
communities is species-specific and hence scale-dependent.  Simulation models 
demonstrate clearly that populations in interconnected patches have a greater survival 
probability (i.e., persistence) than those in isolated patches and, moreover, that survival 
probability in connected patches increases with the degree of clustering among patches 

1 McCullough DR. 1996. Introduction. Pages 1-10 in DR McCullough, editor. Metapopulations and
 
Wildlife Conservation. Island Press, Washington (DC).

2 Wiens JA. 1996. Wildlife in Patchy Environments: Metapopulations, Mosiacs, and Management. Pages 

53-84 in DR McCullough, editor. Metapopulations and Wildlife Conservation. Island Press, Washington
 
(DC).

3 Lidicker WZ Jr, WD Koenig. 1996. Responses of Terrestrial Vertebrates to Habitat Edges and Corridors. 

Pages 85-109 in DR McCullough, editor. Metapopulations and Wildlife Conservation. Island Press, 

Washington (DC).

4 Lidicker WZ Jr, WD Koenig. 1996. Responses of Terrestrial Vertebrates to Habitat Edges and Corridors. 

Pages 85-109 in DR McCullough, editor. Metapopulations and Wildlife Conservation. Island Press, 

Washington (DC).

5 Wiens JA. 1996. Wildlife in Patchy Environments: Metapopulations, Mosiacs, and Management. Pages 

53-84 in DR McCullough, editor. Metapopulations and Wildlife Conservation. Island Press, Washington
 
(DC).
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and with corridor quality.6  Because of the relationship among organisms and their 
environment, equilibria present in large habitat areas may be impossible to maintain in a 
fragmented landscape.7 

The Project would result in habitat loss, fragmentation, and barriers to east-west 
and north-south movement through the entire 8,230-acre site.8  Wildlife movement 
corridors currently present on the Project site help facilitate movement over a range that 
includes the entire Mojave Desert.9  The DEIS made three important conclusions in this 
regard. First, that even with implementation of the recommended mitigation measures, 
the impacts of the Project on wildlife movement, combined with the effects of other 
foreseeable future projects, would be cumulatively considerable.  Second, that mitigation 
measures would not entirely offset the project’s contribution to significant impacts on 
north-south wildlife movement.10  Third, that the area north of the Project supports 
wildlife movement corridors for the sensitive species addressed in the DEIS, and for 
common mammal, reptile, and avian species.11 

The DEIS provided very little analysis to support these conclusions.  Admittedly, 
very little analysis was needed to support the first two conclusions, and thus I do not 
dispute them. However, the failure of the DEIS to support the third conclusion may have 
serious implications on the environment, and thus I address this issue in greater detail 
below. 

The DEIS has two significant flaws related to wildlife movement corridors north 
of the Project (i.e., the third conclusion): it failed to provide evidence that the area north 
of the Project site would be used by the target species, and that even if it was used as a 
corridor, that its use would mitigate the adverse effects of Project fragmentation. 

a.	 DEIS Conclusions Are Unsupported Regarding the Responses of Terrestrial 
Vertebrates to Habitat Edges and Corridors 

The DEIS concluded the “northern portion of the project” supports wildlife 
movement corridors for the species addressed in the DEIS, and for common mammal, 
reptile, and avian species.12  This conclusion was based at least in part on the “vegetation, 
topography and connectivity to other open areas.”13  Although generalities of this nature 
may be useful, their application to specific cases is extremely risky. 

6 Wiens JA. 1996. Wildlife in Patchy Environments: Metapopulations, Mosiacs, and Management. Pages 

53-84 in DR McCullough, editor. Metapopulations and Wildlife Conservation. Island Press, Washington
 
(DC).

7 McCullough DR. 1996. Metapopulation Management: What Patch Are We In and Which Corridor Should 

We Take? Pages 405-410 in DR McCullough, editor. Metapopulations and Wildlife Conservation. Island
 
Press, Washington (DC). 

8 SA/DEIS, p. C.2-94.
 
9 SA/DEIS, p. C.2-143.

10 SA/DEIS, p. C.2-143.
 
11 SA/DEIS, p. C.2-94.
 
12 SA/DEIS, p. C.2-94.
 
13 SA/DEIS, p. C.2-94.
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A particular species’ use of a corridor may be dependent on many factors.  The 
first is the particular attributes of the corridor itself.  Because corridors may not be 
suitable for permanent residency, they may not be effective for species that are reluctant 
to venture out of their preferred habitats. Such species may also avoid habitat edges, and 
will only use corridors with a wide band of habitat unscathed by edge effects.  Other 
important attributes of corridor efficiency include length, whether or not the corridor has 
narrow places (bottlenecks), the presence of gaps, and whether the corridor harbors 
predators or aggressive competitors.14 

The life-history traits of the target species are additional factors that can strongly 
influence both the amount and timing of dispersal.  Of particular interest are several 
research studies that demonstrated potential vagility (or mobility) does not always 
translate into realized vagility.15  For example, Diamond (1972, 1973) demonstrated that 
certain tropical forest birds were reluctant to even approach edges, much less fly across 
non-forest gaps. Consequently, use of particular species’ potential vagility to support 
corridor use is inappropriate. Yet, this appears to be the approach that was applied in the 
DEIS. It states: 

“For other wide ranging mammals including coyotes, badgers, and desert 
kit fox the project will also pose a barrier but will not completely prevent 
passage. For other less motile species such as desert tortoise construction 
of the Calico Solar Project will hinder north-south and east-west 
movement.”16 

Viewing terrestrial vertebrates as a whole, one might surmise that for a given 
body size, birds are generally the most vagile, amphibians and reptiles the least, and 
mammals in between.  Yet reptiles can survive for long periods without food and are 
often cryptic, two traits that facilitate long-distance movement across non-optimal terrain.  
This generalization was supported by research conducted by Berry (1986) and Edwards et 
al. (2004), which demonstrated individual desert tortoises have the ability to move long 
distances. Knowledge of the suitability of corridor habitats, the home ranges and 
movements of species of interest, and the effects of corridor width may not be sufficient 
to predict the use or occupancy of corridors by species; information on the surrounding 
landscape may also be required. 17 

In addition to the corridor attributes mentioned above, there are several aspects of 
the landscape that may affect a species’ dispersal among suitable patches.  The size, 

14 Lidicker WZ Jr, WD Koenig. 1996. Responses of Terrestrial Vertebrates to Habitat Edges and Corridors. 

Pages 85-109 in DR McCullough, editor. Metapopulations and Wildlife Conservation. Island Press, 

Washington (DC).

15 See studies cited in Lidicker WZ Jr, WD Koenig. 1996. Responses of Terrestrial Vertebrates to Habitat 

Edges and Corridors. Pages 85-109 in DR McCullough, editor. Metapopulations and Wildlife 

Conservation. Island Press, Washington (DC). 

16 SA/DEIS, p. C.2-94.
 
17 Wiens JA. 1996. Wildlife in Patchy Environments: Metapopulations, Mosiacs, and Management. Pages 

53-84 in DR McCullough, editor. Metapopulations and Wildlife Conservation. Island Press, Washington
 
(DC).
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shape, spatial configuration, and context of habitat patches all have implications on 
dispersal.18  Yet, the DEIS provides no indication that any of these variables were even 
considered in analyses or to derive conclusions on impacts. 

b.	 DEIS Doesn’t Adequately Consider the Impact to Terrestrial Vertebrates 
From Fragmentation Caused by the Project 

Boarman (2002) conducted a review of literature on tortoise threats.  He reported 
that for desert tortoises, the edge effect is a theoretical possibility, but it has not been well 
documented in tortoise populations.  However, common ravens, which are predators on 
juvenile tortoises, are known to use edges.19  Further, research has demonstrated that 
corvid (e.g., raven) predation rates are often highest along habitat edges and fragments 
(Andrén 1992). 

Edges generated by anthropogenic disturbance promote introduced plant and 
animal species, which may affect desert tortoises and other native species in adjacent 
areas.20  Other potentially harmful activities that likely occur in greater numbers near 
human-induced edges include illegal dumping of garbage and toxic wastes; release of ill 
tortoises; vandalism, handling and harassing of tortoises; illegal collection of tortoises; 
and fire.21  These numerous direct and indirect adverse effects may impact desert tortoise 
populations two miles or more away.22 

Adverse effects from habitat edges and fragments are not limited to desert 
tortoises. Changes in broad patterns of resource patches can insidiously disrupt resource 
availability and resulting population functions in ways that would not become evident by 
examining merely local expressions of habitat conditions and occurrence of species.  
Individual components and forces of landscapes do not act in isolation, rather they are 
mutually determining.  As a result, disruptions to populations and habitats alike can 
“unravel” ecological processes, biotic communities, and natural disturbance regimes.  
Whereas the specific responses of most ecosystems that incur disturbances are difficult to 
predict, they need to be considered when formulating impact analyses and mitigation.  
The DEIS lacks these fundamental considerations. 

c.	 Information Used for Impact Analyses is Unreliable 

In addition to information on vegetation, topography and connectivity to other 
open areas, the DEIS appears to have improperly relied on inferences provided by the 

18 Wiens JA. 1996. Wildlife in Patchy Environments: Metapopulations, Mosiacs, and Management. Pages 

53-84 in DR McCullough, editor. Metapopulations and Wildlife Conservation. Island Press, Washington
 
(DC).

19 Boarman WI. 2002. Threats to Desert Tortoise Populations: A Critical Review of the Literature. U.S. 

Geological Survey, Western Ecological Research Center. Sacramento (CA): 86 p. 

20 Boarman WI, M. Sazaki. 2006. A highway’s road-effect zone for desert tortoises (Gopherus agassizii). 

Journal of Arid Environments 65:94-101.
 
21 Boarman WI. 2002. Threats to Desert Tortoise Populations: A Critical Review of the Literature. U.S. 

Geological Survey, Western Ecological Research Center. Sacramento (CA): 86 p. 

22 Id. 
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Applicant to assess impacts and devise mitigation.  Specifically, the DEIS states “the 
applicant identified general movement patterns, corridors, and culverts for desert tortoise 
and bighorn sheep in the project assessment area (SES 2009aa – Figures 9, 10, and 
11).”23  This statement is misleading in many ways. 

First, the information cited in the DEIS does identify culverts and general 
movement patterns for bighorn sheep.  However, it does not identify general movement 
patterns for desert tortoise or any corridors. 

Second, neither the DEIS nor the Applicant has presented a clear description of 
how the information cited in the DEIS was obtained.  Consequently, its accuracy cannot 
be validated. To the contrary, there is evidence that the information presented is not 
valid. For example, the Applicant reported that Figure 11 “shows the patterns of USGS 
washes, drainage patterns, and drainage paths that are relict flood channels.”24  Figure 11 
severely underestimated the number the hydrologic features on the Project site.  The 
USGS 7.5-minute topographic map of the Project area does not support the accuracy of 
that figure, nor do the figures associated with the soils and water section of the DEIS.  
Additionally, the DEIS and the Applicant have suggested Figure 9 depicts bighorn sheep 
habitat and movement corridors.  However, the information depicted on the figure is 
largely based on a subjective opinion, and not empirical data.  Furthermore, neither the 
BLM nor the Applicant has addressed how bighorn sheep connectivity would be 
maintained between the Cady Mountains, and the Newberry/Rodman and Bullion 
Mountains. Division of bighorn sheep populations is not consistent with the West 
Mojave Plan, which states “[f]urther division of [bighorn sheep] metapopulations should 
not be allowed and historic habitat should be restocked to maximize connectivity and the 
number of populations in remaining metapopulations when reintroduction stock is 
available.”25 

The Biological Assessment (BA) prepared for the Project presents a map of 
modeled desert tortoise habitat and desert tortoise movement corridors in the vicinity of 
the Project.26  The BA provides no information on how the map was generated other than 
stating that USGS modeled desert tortoise habitat was used to predict movement 
corridors.27  This is not supported by USGS’s literature on its habitat model, which states 
“[b]oth from constraints on mobility and their inability to easily construct shelters, 
tortoises tend not to use rocky or shallow bedrock habitat, particularly on very steep 
slopes, in the Mojave Desert.”28  Yet, this very type of rocky habitat is depicted as a 

23 SA/DEIS, p. C.2-94.
 
24 Revised Bio Tech Report, p. 4-13.
 
25 Wehausen JD. 2005. Nelson bighorn sheep.  Species account in Final environmental impact report and 

statement for the West Mojave Plan: a habitat conservation plan and California desert conservation area
 
plan amendment. Moreno Valley (CA): U.S. Dept. of the Interior, Bureau of Land Management, California 

Desert District.
 
26 Biological Assessment, Figure 12.
 
27 BA, p. 4-2.
 
28 Nussear, K.E., Esque, T.C., Inman, R.D., Gass, Leila, Thomas, K.A., Wallace, C.S.A., Blainey, J.B., 

Miller, D.M., and Webb, R.H., 2009, Modeling habitat of the desert tortoise (Gopherus agassizii) in the 

Mojave and parts of the Sonoran Deserts of California, Nevada, Utah, and Arizona: U.S. Geological Survey
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desert tortoise corridor on the BA’s map.  It is also the habitat that the DEIS used to 
conclude would “remain available” for east-west movement of tortoises. 

The “desert tortoise habitat and movement corridors” map presented in the BA 
depicts modeled desert tortoise habitat potential in the Project region.  In particular, the 
map shows a large swath of land with a habitat score of 0.9 (out of a possible 1.0) 
centered on the Project site; few other large blocks of land with equivalent scores are 
predicted to occur in the region. The Project would eliminate a considerable portion of 
this high quality habitat, and it would completely sever its connectivity. An action of 
this magnitude would impede recovery of the species, and it could very easily lead to 
local extinctions. 

d. Summary 

The text of NEPA suggests that its authors envisioned an ecosystem-oriented 
approach to impact assessment.  An ecosystem-level approach is especially warranted for 
Projects of this magnitude that have the potential to affect entire populations.  Thus, to 
implement an ecosystem-oriented approach to impact assessment, the BLM should have 
considered the synergistic interactions among species and their environment.  The DEIS 
fails entirely in this regard.  The DEIS provides a flawed impact assessment, primarily 
because it lacks a scientific basis for the predicted wildlife responses, and because it did 
not consider how the Project would change the synergistic interactions among species 
and their environment.  Maintaining the ability for animals to disperse within and among 
habitat patches is critical to long-term population viability.  Fragmentation, such as the 
large-scale fragmentation that would be caused by the Project, affects dispersal.  Further, 
the DEIS failed to adequately analyze the factors pertinent to wildlife use of corridors for 
the Project site. These include the attributes of the corridor itself (e.g., width), the life-
history traits of the focal species (e.g., vagility), and various landscape variables (e.g., 
configuration of habitat patches). Moreover, corridor functions may not alleviate the 
adverse, ecosystem-level effects of the Project. The DEIS failed to predict, or even make 
an attempt to assess, the integrity of the ecosystem if the Project was constructed.  Thus a 
significant amount of additional data and analysis is necessary to analyze the Project’s 
impacts on wildlife movement and landscape connectivity. 

II.	 THE DEIS FAILS TO ADEQUATELY ANALYZE IMPACTS TO DESERT 
TORTOISE 

a. The Description of the Affected Environment is Unreliable 

There were numerous problems with the surveys used to establish desert tortoise 
density and distribution in the Project area.  For example, the DEIS indicates that Energy 
Commission staff (“staff”) and the California Department of Fish and Game (CDFG) 
concluded the tempo of the surveys would not have allowed the surveyors adequate time 
to detect all tortoise sign.29  In addition to this problem, there appears to be a statistically 

Open-File Report 2009-1102, 18 p.
29 SA/DEIS, p. C.2-64. 
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significant difference between the number of tortoises and tortoise sign that the Applicant 
detected through incidental effort and those detected through protocol surveys.  For 
example, within the AFC Assessment Area, 260% more tortoises and 800% more tortoise 
burrows were detected through incidental efforts than through protocol surveys.30  This 
appears to be the type of major difference the USFWS cautions may deem surveys 
inadequate. The Applicant has since conducted additional surveys, but the DEIS did not 
include this effort.  

Construction of the Project would require the Applicant to translocate all the 
tortoises that occur within the proposed Project footprint.  The adverse effects associated 
with translocating desert tortoises have received considerable attention in recent years, 
and several parties have challenged its validity as a form of “mitigation.”  Regardless, if 
translocation will occur, there must be accurate estimates of the number of tortoises 
requiring capture, handling, transportation, and release.  As an example, accurate 
estimates of tortoise abundance are needed to ensure sufficient availability of resources 
needed for survival at the translocation site. 

The DEIS indicates the Applicant plans to “conduct 100% surveys of the project 
area in order to better evaluate the potential number of tortoises that would require 
relocation/translocation.”31  However, data from these surveys were unavailable and 
could not be evaluated when the DEIS was released. In order to give the public and 
agencies an opportunity to assess the validity of this survey effort, the DEIS should be 
revised to include these data. 

b.	 The Impact Analysis is Inadequate Because it Omits Demographic Data 
Needed 

According to the DEIS, 

“staff believes that due to the large-scale habitat conversions that are 
proposed in the region, impacts to desert tortoise habitat and connectivity 
remain cumulatively considerable after mitigation. Such effects can only 
be addressed and implemented through a regional and coordinated effort 
or a programmatic EIS aimed at preserving and enhancing large tracts of 
high quality desert tortoise habitat, restoring degraded areas to address the 
net loss of habitat, and protecting or enhancing probable desert tortoise 
linkages between DWMAs and other movement corridors. Ongoing 
collaborative efforts by federal and State agencies to develop a Desert 
Renewable Energy Conservation Plan and BLM’s Solar Energy 
Development Programmatic EIS provide an appropriate vehicle for such a 
regional mitigation approach.”32 

The Desert Renewable Energy Conservation Plan and BLM’s Solar Energy 
Development Programmatic EIS have yet to be developed.  Therefore, they cannot be 

30 AFC, p. 5.6-9. 
31 SA/DEIS, p. C.2-64. 
32 SA/DEIS, p. C.2-131. 
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relied on to provide a regional mitigation approach. 

The DEIS does not provide any information on the demographics of the tortoises 
detected on the Project site and surrounding areas.  Demographic data (e.g., ratio of adult 
to juvenile tortoises) can be used to infer whether a population is stable, increasing, or 
declining. Thus, demographic data are critical to estimating Project impacts on the 
regional population, and for recovery planning. 

c.	 The Mitigation Measures are Not Adequately Developed  

It is not possible for the public or interested agencies to evaluate the DEIS 
mitigation proposal for impacts to desert tortoise because the BLM and Applicant have 
not finalized the Draft Desert Tortoise Translocation Plan.33  The DEIS acknowledges 
that the BLM is unable to conclude whether the translocation plan would mitigate direct 
and indirect impacts to desert tortoises.34  However, the DEIS did conclude that “[t]he 
translocation of tortoise and other construction related impacts of the proposed project 
pose substantial effects to this species.”35 

The problems associated with the Ft. Irwin translocation effort highlight the need 
for a well-crafted plan based on the best available science.  However, the DEIS lacks any 
information on translocation sites, the habitat suitability of those sites, and the monitoring 
that will accompany translocation.  The Applicant needs to develop a detailed 
translocation plan that is thoroughly vetted before the BLM decides on ROW issuance.  
At a minimum, the plan should contain: 

1.	 An assessment of potential release sites, with special attention dedicated to 
evaluating the factors that limit the distribution and abundance of desert 
tortoises, as well as an appraisal of probable dispersal patterns. 

2.	 An experimental, controlled trial, in which the initial translocation strategy is 
evaluated, then modified to improve the likelihood of success. 

3.	 A detailed description of the monitoring and adaptive management measures 
that will be implemented after desert tortoises are released. 

Further, the DEIS does not provide any performance standards associated with the 
translocation efforts. Consequently, there are no triggers for adaptive management 
techniques that would minimize desert tortoise mortality. 

Finally, the location of the proposed mitigation lands have not been identified.  
The DEIS identifies this as an outstanding issue.  Nonetheless, the DEIS concluded 
impacts to habitat loss would be minimized through compensatory mitigation,36 which 
the BLM has set at 1:1. Analysis presented in the DEIS cast doubt on the validity of this 
conclusion. Namely, the DEIS indicates that nearly 54% of the acreage comprised by 

33 SA/DEIS, p. C.2-66. 
34 SA/DEIS, p. C.2-67. 
35 SA/DEIS, p. C.2-3. 
36 SA/DEIS, p. C.2-2. 
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future projects is within high quality desert tortoise habitat (i.e., rated between 0.8 and 
1.0), and another 16% is within medium quality desert tortoise habitat.37  Presumably, 
only a portion of the land remaining is available for purchase (i.e., privately owned).  
This suggests a scant supply of potential compensation land of a quality comparable to 
the Project site. The BLM’s ability to obtain adequate compensation land is in great 
doubt. Moreover, land that is high quality habitat is most likely already inhabited by 
desert tortoise and placement of additional tortoise in occupied habitat would result in 
additional significant impacts that were not considered in the DEIS. Thus, BLM’s 
mitigation proposal for desert tortoise is not based on adequate data, is of questionable 
efficacy and would ultimately result in a net loss of high quality tortoise habitat.  

III.THE DEIS FAILS TO ADEQUATELY ANALYZE IMPACTS TO 

BIGHORN SHEEP
 

a. The Description of the Affected Environmental is Unreliable 

Nelson’s bighorn sheep, a BLM sensitive species, is well known from the Cady 
Mountains, and the Project area overlaps with an occupied year-round use area for at 
least 300 bighorn sheep.38  During surveys conducted in winter 2010 for golden eagles, 
the applicant detected 62 sheep within 10 miles of the proposed project. 

The Project site is located on a broad alluvial fan.39  According to the DEIS, 
bighorn sheep use alluvial fans for breeding and feeding activities.40  The DEIS 
concluded approximately 458.3 acres of suitable habitat is potentially being utilized by 
bighorn sheep along the foothills at the northeast boundary of the Project site with an 
additional 404.5 acres of suitable habitat within the 1000-foot buffer around the Project 
site.41  These acreage values were based on a subjective opinion, and were never 
substantiated by methods, data, or analyses.  Based on the scientific literature, the amount 
of potential bighorn sheep habitat that would be lost as a result of the Project is likely 
much greater than what is reported in the DEIS. 

b. The Impact Assessment is Inadequate 

The DEIS concluded that construction and operation of the Project could reduce 
foraging opportunities for bighorn sheep, and could also constrict the width of corridors 
between the Cady and Bristol Mountains.42  Furthermore, the DEIS concluded that 
project construction and operations could affect sheep lambing areas.43  These direct and 
indirect impacts would contribute to the cumulative impacts to bighorn sheep in the 

37 SA/DEIS, p. C.2-130. 
38 SA/DEIS, p. C.2-5. 
39 SA/DEIS, p. C.2-17. 
40 SA/DEIS, p. C.2-33. 
41 SA/DEIS, p. C.2-33. 
42 SA/DEIS, p. C.2-90. 
43 Id. 
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Mojave Desert.44  I concur with these conclusions. 

c. The Mitigation is Wholly Inadequate 

The DEIS proposed installation of a guzzler (i.e., artificial water source) in the 
eastern portion of the Cady Mountains to mitigate Project impacts to bighorn sheep. 
According to the DEIS, “[t]his artificial water source would attract bighorn sheep and 
expand foraging opportunities in the lower elevations of the mountains north east of the 
project site and replace areas of the bajada lost to Calico Solar facilities and the zone of 
disturbance on the north. This water source would also serve to attract the bighorn during 
seasonal movements and keep them in the mountainous portion of the wildlife corridor 
where the project would not be visible due to terrain limitations.”45 

Krausman et al. (2006) provides a particularly relevant summary of human-made water 
sources for wildlife: 

“[f]rom a scientific standpoint, however, lingering questions remain 
concerning the ultimate benefits of catchments to wildlife populations. 
Although useful tools for meeting management objectives, catchments 
have not always yielded the expected benefits. Most importantly, our 
understanding of the effects of water developments on population 
performance (i.e., reproduction, recruitment, and survival) rests largely on 
anecdotal observations and a few correlative studies. The need for long-
term, experimental studies has been previously articulated (Broyles 1995, 
Brown 1998, deVos et al. 1998, Rosenstock et al. 1999), but such studies 
have yet to be undertaken, largely because of daunting logistical and other 
challenges. For focal species (e.g., mule deer and desert bighorn) that 
occur at low densities and have large home ranges, experiments would 
need to be conducted at a very large (i.e., landscape) scale. Because most 
wildlife water developments are located on federal lands, extensive 
manipulation of water sources (e.g., addition or removal) likely would 
require environmental review through the National Environmental Policy 
Act process and amendment of existing land management plans. A further 
complication is that many potential study areas are located on lands 
designated or managed as wilderness or having restricted public access. 
Citizen groups, state wildlife agencies, and other interested parties almost 
certainly would challenge any large-scale addition or removal of water 
sources on public lands, potentially causing years of delay during ensuing 
administrative reviews and litigation.”46 

Krausman’s points are particularly salient to this Project for several reasons.   

44 Id. 

45 Id. 

46 Krausman PR, SS Rosenstock, JW Cain III. 2006. Developed Waters for Wildlife: Science, Perception,
 
Values, and Controversy. Wildlife Society Bulletin 34(3): 563-569.
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First, the rationale for the proposed location of the mitigation water source is 
uncertain, and very likely would not serve to draw sheep away from the Project site as 
suggested. In fact, it does not appear that the location for the guzzler has been identified 
beyond “the eastern part of the Cady Mountains.”47 To enhance the potential for effective 
mitigation, the DEIS must provide scientific (rather than arbitrary) rationale for what it 
stipulates would reduce significant impacts.  A detailed, long-term investigation of 
habitat selection and demography of bighorn sheep should be initiated, and those data 
then used to implement meaningful mitigation. 

Second, mitigation in the form of a single guzzler is inadequate to offset the loss 
of foraging, breeding, and dispersal habitat impacted by the Project.  In particular, water 
does not replace food. Research has shown that forage biomass did not differ between 
control washes and washes with catchments used by mule deer and desert bighorn 
sheep.48  The time period surrounding lambing and nursing is very demanding in terms of 
the energy and protein required by bighorn ewes.49  Failure to acquire sufficient nutrients 
during the last two months of gestation and during nursing can adversely affect the 
survival of newborn ungulates.50  Elimination of forage obtained during the critical late 
gestation period is a significant impact that is not offset by provision of an artificial water 
source. 

Third, construction of a guzzler as mitigation is not appropriate unless success 
criteria are established, and funds for its continued functionality are dedicated prior to 
Project development. 

Fourth, the DEIS does not indicate whether installation of a guzzler would require 
NEPA review, and whether it would be permissible within the Cady Mountains 
Wilderness Area. 

Finally, viable metapopulation dynamics are known to be essential in the recovery 
of bighorn sheep populations. Additional information is needed to make an inference on 
whether the Project will impact these dynamics.  In addition to potentially impacting 
sheep movement between the Cady and Bristol Mountains, the Project would impact 
opportunities for sheep movement between the Cady Mountains and mountains to the 
south of Interstate 40 (the railroad and interstate are not impenetrable barriers to sheep 
movement). 

IV.	 THE DEIS FAILS TO ADEQUATELY ANALYZE IMPACTS TO 
GOLDEN EAGLE 

a. The Description of the Affected Environmental is Unreliable 

47 SA/DEIS, p. C.2-194.
 
48 Marshal JP, PR Krausman, VC Bleich, SS Rosenstock, WB Ballard. 2006. Gradients of forage biomass 

and ungulate use near wildlife water developments. Wildlife Society Bulletin 34:620-626. 

49 U.S. Fish and Wildlife Service. 2000. Recovery plan for bighorn sheep in the 

Peninsular Ranges, California. U.S. Fish and Wildlife Service, Portland, 

OR. xv+251 pp.

50 Id. 
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Golden eagles are known to nest within five miles of the project site and have 
been observed foraging over the Project area.51  Information provided by the BLM and 
the Applicant indicates that up to six potential nesting sites occur within a 10-mile radius 
of the site.52  To document potential nest sites for golden eagles, the applicant conducted 
helicopter surveys for the species in March 2010.  Two active nests were detected within 
a 10-mile radius of the Project; however, complete survey data were not available for the 
DEIS.53 

The USFWS has established minimum inventory and monitoring efforts that “are 
essential components” to avoiding and minimizing disturbance and other kinds of take of 
golden eagles.54  The USFWS reports “[t]hese field efforts are the mutual responsibility 
of agencies authorizing activities and their permittees.”55  I concur with the USFWS that 
inventory data are essential to evaluating the impacts of a proposed activity and for 
avoiding and minimizing take of eagles.  Consequently, data that conform to the 
minimum inventory requirements specified by the USFWS need to be provided before 
the DEIS’s impact assessment and proposed mitigation measures can be fully evaluated.  
The DEIS should be revised and recirculated to agencies and the public when these data 
are available. 

b. Mitigation Is Not Adequately Described or Supported 

The DEIS concluded Condition of Certification “BIO-21” (documentation of 
compliance with the Bald and Golden Eagle Protection Act) “will likely require 
substantial revision.”56 The DEIS further concluded the compensatory mitigation plan 
for desert tortoise would offset the Project’s contribution to a cumulatively significant 
habitat loss.57 

I have the following comments related to these statements: 

First, the DEIS has little basis to make any conclusions on the significance of 
Project impacts until robust inventory data have been provided.  This is especially true 
considering the knowledge that wildlife populations are dynamic, and that golden eagle 
pairs may rotate between numerous (up to 14) alternate nest sites.58 

51 SA/DEIS, p. C.2-4.
 
52 SA/DEIS, p. C.2-31.
 
53 SA/DEIS, p. C.2-31.
 
54 Pagel JE, DM Whittington, GT Allen. 2010 Feb. Interim Golden Eagle inventory and 

monitoring protocols; and other recommendations. Division of Migratory Birds, United States Fish and
 
Wildlife Service. p. 2. 

55 Pagel JE, DM Whittington, GT Allen. 2010 Feb. Interim Golden Eagle inventory and 

monitoring protocols; and other recommendations. Division of Migratory Birds, United States Fish and
 
Wildlife Service. p. 2. 

56 SA/DEIS, p. C.2-4.
 
57 SA/DEIS, p. C.2-134.
 
58 Pagel JE, DM Whittington, GT Allen. 2010 Feb. Interim Golden Eagle inventory and 

monitoring protocols; and other recommendations. Division of Migratory Birds, United States Fish and
 
Wildlife Service. 
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Second, acquisition of compensatory mitigation for desert tortoise does not 
necessarily mitigate Project impacts to golden eagles.  This is especially true because the 
recommended selection criteria for compensation lands do not require the lands to be 
suitable for golden eagles, or be within the foraging territory of any actual golden eagle 
nest sites. 

Third, research indicates golden eagles selectively use available habitat, and that 
they concentrate their foraging activities in select “core” areas.59  In a study on spatial use 
and habitat selection of golden eagles in Idaho, Marzluff et al. (1997) concluded that 
there was substantial variation in home range size and habitat use among eagles, and that 
if such variation was ignored (by focusing on population averages), conservation 
strategies and biological descriptions will be inaccurate and rarely effective.60  During the 
breeding season, eagles in Marzluff’s study had home ranges as small as 480 acres, with 
95% of the activity concentrated in core areas as small as 74 acres.61  Home range size 
and behavior were a function of the types and configuration of prey habitat in the vicinity 
of the nest, and perhaps individual eagles.62 

The results of this research have two important implications on the Project.  First, 
in the absence of more appropriate empirical data, one should conclude Marzluff’s results 
apply to the Project site, and thus the Project could eliminate a substantial amount of core 
habitat (perhaps all) used by at least one pair of breeding eagles.  Second, whereas 
acquisition of compensation land may help conserve foraging habitat for some eagle(s), it 
may be of little consequence to the eagle(s) whose core habitat has been eliminated by 
the Project. This is important because not all eagles contribute equally to maintenance of 
the population.63  For example, if all the suitable nest locations are fully-occupied, 
impacts leading to abandonment of a territory (either through destruction of the nest 
substrate or through not being re-occupied by either the original nesting pair or a new 
pair from the floater population) may have a significant negative impact to the area 
population.64  Available prey base or intra-species competition may be additional relevant 
factors.65 

Finally, the USFWS has indicated that implementation of its Interim Golden 

59 Marzluff JM, ST Knick, MS Vekasy, LS Schueck, TJ Zarriello. 1997. Spatial use and habitat selection of
 
golden eagles in southwestern Idaho. The Auk 114(4):673-687.

60 Marzluff JM, ST Knick, MS Vekasy, LS Schueck, TJ Zarriello. 1997. Spatial use and habitat selection of
 
golden eagles in southwestern Idaho. The Auk 114(4):673-687.

61 Id. 

62 Id. 

63 US Fish and Wildlife Service, Division of Migratory Bird Management. 2009. Final Environmental
 
Assessment, Proposal to Permit Take. Provided Under the Bald and Golden Eagle Protection Act.
 
Washington: Dept. of Interior.

64 US Fish and Wildlife Service, Division of Migratory Bird Management. 2009. Final Environmental
 
Assessment, Proposal to Permit Take. Provided Under the Bald and Golden Eagle Protection Act.
 
Washington: Dept. of Interior.

65 US Fish and Wildlife Service, Division of Migratory Bird Management. 2009. Final Environmental
 
Assessment, Proposal to Permit Take. Provided Under the Bald and Golden Eagle Protection Act.
 
Washington: Dept. of Interior.
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Eagle Inventory and Monitoring Protocol is required to “establish the baseline 
circumstances for evaluation of permit applications and foundation for permit conditions, 
as well as assist planners so they may conduct informed impact analyses and mitigation 
during the National Environmental Policy Act (NEPA) process.”66  Yet, the DEIS lacks 
any reference to the USFWS’s golden eagle protocol.  To conserve the golden eagle 
population and ensure Project compliance with the Eagle Act, mitigation imposed 
through ROW issuance should require the Applicant to implement the USFWS’ golden 
eagle protocol. 

V.	 THE DEIS FAILS TO ADEQUATELY ANALYZE IMPACTS TO 
MOJAVE FRINGE-TOED LIZARD 

The Applicant considers the 8,260-acre project site to support approximately 16.9 
acres of Mojave fringe-toed lizard habitat.  However, staff conducted a reconnaissance 
survey of the Project site and believes the Applicant has underestimated the amount of 
habitat that can be utilized by this species.67  The DEIS reports “[f]ine-grained friable 
sand occurs in many areas adjacent to the identified dune complex, both within the 
numerous drainages that cross the project site and in small patches of windblown sand. 
Similarly, soft friable sands with small patches of micro dunes occur within the creosote 
bush scrub habitat across much of the lower project site.”68 

The DEIS concluded implementation of staff’s proposed mitigation would 
compensate for the underestimation of suitable habitat.69  Proposed mitigation includes 
acquisition of compensation lands at a 5:1 ratio (i.e., 84.5 acres).  However, the DEIS 
lacks support for the conclusion that compensation at a 5:1 ratio would accurately 
account for the Applicant’s underestimation of fringe-toed lizard habitat.  Specifically, 
the DEIS lacks information on how staff conducted its reconnaissance survey, including 
the areas that were evaluated, and whether any quantitative data were collected.  
Information obtained through a site investigation conducted by members of Basin and 
Range Watch suggests the Project would directly impact more than 84.5 acres of fringe-
toed lizard habitat. 

The DEIS concluded “[p]roject construction, including the SunCatchers, fences, 
and drainage structures would likely alter the aeolian transport of sand across the site to 
downwind habitat within the adjacent Pisgah Crater ACEC, immediately east of the 
project boundary, though available data are insufficient to quantify this potential 
impact.”70  Because Mojave fringe-toed lizards are dependent on aeolian sand, any 
Project-induced changes to sand transport would constitute a potentially significant 
impact.  As noted in the DEIS, there currently are insufficient data to quantify this 

66 Pagel JE, DM Whittington, GT Allen. 2010 Feb. Interim Golden Eagle inventory and 

monitoring protocols; and other recommendations. Division of Migratory Birds, United States Fish and
 
Wildlife Service. 

67 SA/DEIS, p. C.2-29.
 
68 SA/DEIS, p. C.2-29.
 
69 SA/DEIS, p. C.2-29.
 
70 SA/DEIS, p. C.2-50.
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impact.  Yet, the DEIS has no provisions for attainment of these data, and thus it appears 
the environmental consequences of the Project on downwind habitat (which also provides 
habitat for sensitive plant species) would remain unassessed and unmitigated. 

Similarly, the DEIS concluded the Project could have numerous indirect impacts 
to Mojave fringe-toed lizards and their habitat.  These impacts would include compaction 
of soils; the introduction of exotic plant species; alterations to the existing hydrological 
conditions that transport sand to both off and on-site populations; alterations in the 
existing solar regime from shading; modification of prey base; and altered species 
composition.  Further, the placement of fencing and other structures would provide 
roosting opportunities for avian predators that target lizard prey. Most importantly, the 
DEIS concluded large scale land use conversion and disruption of native habitat, 
including drainages and desert scrub communities, would likely disrupt the ability of this 
species to effectively disperse from source populations and may result in the extirpation 
of “this” population.71  The local, regional, and rangewide significance of the Project’s 
indirect impacts to Mojave fringe-toed lizards and their habitat is not articulated in the 
DEIS. Furthermore, despite the numerous indirect impacts of the Project on Mojave 
fringe-toed lizards and their habitat, and despite the potential severity of these impacts, 
the DEIS does not propose any mitigation for indirect impacts.72 

In contrast, the DEIS does propose mitigation for direct Project impacts to 
Mojave fringe-toed lizards and their habitat.  This includes acquisition of compensation 
lands and several criteria for land selection. Of particular importance is the criterion that 
compensation lands be suitable habitat connected to lands currently occupied by Mojave 
fringe-toed lizards (i.e., the compensation lands need not be currently occupied).73  Thus, 
the DEIS suggests acquisition of unoccupied habitat would mitigate direct impacts to 
occupied habitat. This approach requires justification.  Cablk and Heaton (2002) 
provided scientific evidence that many other factors, besides habitat variables that can be 
measured, play an important role in presence of Mojave fringe-toed lizards.  This leads to 
the logical inference that if suitable habitat is unoccupied, there is a reason.  Unless the 
reason is identified (and possibly mediated), the DEIS cannot presume unoccupied 
compensation lands would mitigate Project impacts.  

VI.	 THE DEIS FAILS TO ADEQUATELY ANALYZE IMPACTS TO 
SPECIAL-STATUS PLANTS 

a. The Description of the Affected Environmental is Unreliable 

The DEIS lacks the information necessary to conduct a reliable assessment of 
Project impacts to special-status plant resources.  This is primarily due to the Applicant’s 
failure to conduct surveys during the summer/fall season or provide reliable data from 
surveys conducted during the spring. The DEIS does not contest this argument.  It states: 

71 SA/DEIS, p. C.2-61. 
72 SA/DEIS, p. C.2-180. 
73 SA/DEIS, p. C.2-180. 
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a.	 “[s]taff is also concerned that several of the rare plant species 
identified on the project site were not mapped, quantified (i.e., 
numbers of occurrences) or addressed by the applicant in their 
Application for Certification or Biological technical reports.”74 

b.	 “[d]ue to limited coverage, survey results do not allow staff to quantify 
numbers of special-status occurrences, numbers of plants, or areal 
extent of occupied special-status plant habitat in the proposed project 
area. Further, the surveys do not allow staff to rule out the possibility 
that Lane Mountain milk-vetch, a federally listed endangered species, 
could occur in the project area.”75 and, 

c.	 “[s]taff note that the seasonal and irregular nature of most plants’ life 
histories, below average rainfall during the 2006-07 and 2007-08 
seasons, and field survey methodology employed by the applicant 
during project surveys limit staff’s ability to interpret the data as 
submitted.”76 

Without reliable information on the species that occur—and as a result, the level 
and types of Project impacts on those species—the DEIS cannot conclude proposed 
mitigation would reduce Project impacts to less than significant levels.  A conclusion of 
this nature would rely on the presumption that all impacts can be mitigated to a less than 
significant level. Such a presumption is unrealistic for two reasons. First, it is difficult to 
predict the outcomes of surveys due to the new and unexpected discoveries that have 
been occurring in the desert (and thus the inability to pre-assign mitigation).  Second, the 
flora of the Desert Floristic Province is poorly understood and therefore surveys may 
yield completely unexpected results that cannot be mitigated by standard conditions.  

b.	 The Impact Analyses is Inadequate 

In evaluating Project impacts, the DEIS provides the Energy Commission 
staff’s conclusions of CEQA significance, but does not relate the BLM’s 
conclusions under NEPA.77  Therefore, the subsequent discussion of Project 
impacts applies to the Energy Commission staff’s conclusions of CEQA 
significance, which are based on incomplete survey data. The BLM must issue its 
conclusions in a revised DEIS so that agencies and the public can review these 
conclusions. 

Staff concluded that “adverse impacts to small-flowered androstephium 
would be less-than-significant per CEQA due to numerous additional occurrences 
documented elsewhere in California in recent years, including new occurrences 
documented by the applicant on public lands to the west and east, including many 

74 SA/DEIS, p. C.2-2. 
75 SA/DEIS, p. C.2-46. 
76 SA/DEIS, p. C.2-45. 
77 SA/DEIS, p. C.2-47. 
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in the Pisgah ACEC.”78  However, the DEIS noted that (a) a large percentage 
(85%) of the occurrences documented in the California Natural Diversity 
Database (82 occurrences as of Apr 2010) is threatened by development (solar 
energy projects and Fort Irwin expansion);79 and (b) the Project could have a 
significant impact on downwind habitat within the Pisgah Crater ACEC.80  These 
factors support the conclusion that the Project may have a potentially significant 
impact on small-flowered androstephium. 

Staff concluded that impacts to white-margined beardtongue are cumulatively 
considerable and likely to remain significant even after project-specific mitigation.81 

However, staff concluded the project-specific effects to other special-status species and 
habitats have been mitigated to less-than-significant levels with general and species-
specific measures for avoidance, minimization, and compensation, detailed monitoring 
and reporting requirements, and funding mechanisms to ensure implementation and 
accountability.82  This conclusion lacks foundation, as described below. 

c. The Mitigation Proposed is Inadequate 

The special-status plant mitigation measures outlined in the DEIS require five 
principal tasks: (1) pre-construction surveys; (2) on-site avoidance and minimization; (3) 
surveys on acquired compensation lands; (4) preparation of a Special-Status Plant 
Protection and Monitoring Plan; and (5) development of a detailed Special-Status Plant 
Remedial Action Plan. 

Surveys of the compensation lands would occur after they are acquired, thus this 
aspect of the mitigation cannot be relied on to offset Project impacts.  Pre-construction 
surveys of the Project site will be useful in guiding mitigation, but the act of conducting 
the surveys does not offset impacts.  On-site avoidance and minimization is a mitigation 
strategy. However, meeting the measure’s requirement to avoid all white-margined 
beardtongue occurrences and 75% of the occurrences of all CNPS List 1B or List 2 taxa 
is problematic, particularly if pre-construction surveys reveal widespread distribution and 
abundance. In this regard, staff for the Genesis Solar Project concluded:  

“implementation of the avoidance measures described in these conditions 
of certification would require site specific information about the location 
of proposed project features in relation to sensitive plant species. Staff 
does not currently have that project-specific information and therefore 
cannot address the feasibility of implementing effective avoidance 
measures as a means of reducing significant impacts.”83 

The goal of the Special-Status Plant Protection and Monitoring Plan is to 

78 SA/DEIS, p. C.2-51.
 
79 SA/DEIS, p. C.2-22.
 
80 SA/DEIS, p. C.2-50.
 
81 SA/DEIS, p. C.2-147,149. 

82 SA/DEIS, p. C.2-150.
 
83 Revised Staff Assessment, Genesis Solar Project, p. C.2-126. [emphasis added].
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“maintain the special-status plant species within the Special-Status Plant Protection 
Areas,” which would be located within the Project footprint.84  As previously stated, 
maintaining all white-margined beardtongue occurrences and 75% of the occurrences of 
all CNPS List 1B or List 2 taxa may not be feasible, which would make the Special-
Status Plant Protection and Monitoring Plan rather irrelevant.  This leaves development 
of a detailed Special-Status Plant Remedial Action Plan as the only reliable action for 
offsetting Project impacts.  However, the DEIS eliminated this option when it concluded 
“[t]he remedial measures described in the Plant Remedial Action Plan shall not substitute 
for plant protection or other mitigation measures.”85 

Compliance with the West Mojave Plan 

The West Mojave Plan (“WMP”) provides conservation measures to minimize and 
mitigate the take for each species for which take has been authorized.  It does not appear 
that the Project complies with these conservation measures.   

First, the WMP has established the allowable amount of incidental take of white-
margined beardtongue for maintenance of existing facilities within the BLM utility 
corridor and on private land within the species’ range.  The authorized amount of 
incidental take is limited to 50 acres of occupied and potential habitat.86  Additionally, 
the WMP calls for the conservation of all known occurrences of the species within 
washes south of the Cady Mountains.87  Due to limitations of the botanical field surveys, 
the DEIS could not evaluate the total extent of habitat or numbers of white-margined 
beardtongue within the proposed Project area.88  However, it concluded white-margined 
beardtongue occurs, and that is has the potential to occur anywhere in the lower elevation 
wash and sandfield vegetation.89 

Second, the WMP calls for the conservation of all known occurrences of 
crucifixion thorn on public land.90  Take is allowed on private land within the species’ 
range (as long as it does not degrade the conservation areas), but it is not authorized for 
public lands. 

Third, the WMP restricts the construction of windbreaks upwind of occupied 

84 SA/DEIS, p. C.2-176.
 
85 SA/DEIS, p. C.2-177.
 
86 Bureau of Land Management. 2005. Final environmental impact report and statement for the West
 
Mojave Plan: a habitat conservation plan and California desert conservation area plan amendment. Moreno
 
Valley (CA): U.S. Dept. of the Interior, Bureau of Land Management, California Desert District, Chapter 2,
 
p. 2-51. 
87 Id. 
88 SA/DEIS, p. C.2-49.
 
89 SA/DEIS, p. C.2-25.
 
90 Bureau of Land Management. 2005. Final environmental impact report and statement for the West
 
Mojave Plan: a habitat conservation plan and California desert conservation area plan amendment. Moreno
 
Valley (CA): U.S. Dept. of the Interior, Bureau of Land Management, California Desert District, Chapter 2,
 
p. 2-47. 
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Mojave fringe-toed lizard habitat.91  The Project would be located directly upwind of 
occupied habitat within the Pisgah ACEC, which was specifically designated for 
conservation of the Mojave fringe-toed lizard.92 

VII. CRYPTOBIOTIC SOIL CRUSTS AND DESERT PAVEMENT 

Cryptobiotic soil crusts—communities of cyanobacteria, lichens, and mosses— 
are found throughout the world’s deserts. These crusts bind fine soil particles by linked 
cyanobacterial fibers, which protect the soil from wind erosion.  Several studies have 
suggested that the presence of cryptobiotic crusts dramatically decreases wind and water 
erosion.93  When disturbed, cryptobiotic crusts lose most of their protective qualities, 
allowing mobilization of the underlying mineral soils.94 

Desert pavement—a desert surface that is covered with closely packed, 
interlocking angular or rounded rock fragments of pebble and cobble size—is also 
abundant throughout the world’s deserts (most aeolian deflation zones are composed of 
desert pavement).  Desert pavement is very stable and it protects the soil from wind and 
water erosion. However, underneath the desert pavement is a layer of extremely wind
erodable, wind-derived material, sometimes meters thick.  As a result, anthropogenic 
disturbance to desert pavement or cryptobiotic crusts—such as the grading and other 
activities proposed by the Project applicant—is likely to have profound consequences. 

a) The DEIS Failed to Analyze the Significant Impacts from Vegetation Loss 

Once the desert crust or pavement is removed (or damaged), sand may be blown 
several kilometers downwind, resulting in an area of indirect disturbance that can exceed 
the directly disturbed area by several-fold.  For example, Okin et al. (2001) reported that 
3,000 ha of land directly disturbed would be expected to indirectly disturb an additional 
3,000 to 9,000 ha of land. The encroachment of blowing sand into adjacent shrublands 
has dramatic consequences for the landscape.  Field observations indicate that blowing 
sand abrades plants, resulting in leaf stripping and damage to the cambium and therefore 
to the plant’s ability to distribute and use water.  Young plants are especially vulnerable 
to the effect of blowing sand as they lack woody tissue.  This results in the suppression of 
revegetation in bare areas and the loss of vegetation on adjacent lands.  Nitrogen-fixing 
microbial communities and cryptobiotic crusts are buried by sand, reducing inputs of 
nitrogen to the soil (Belnap et al. 1993; Evans and Belnap 1999). 

The Project would involve site grading, which would destroy vegetation.  In 

91 Bureau of Land Management. 2005. Final environmental impact report and statement for the West 
Mojave Plan: a habitat conservation plan and California desert conservation area plan amendment. Moreno 
Valley (CA): U.S. Dept. of the Interior, Bureau of Land Management, California Desert District, Chapter 2, 
p. 2-92.

92 SA/DEIS, p. C.7-10.
 
93 Okin GS, B Murray, WH Schlesinger. 2001. Degradation of sandy arid shrubland environments:
 
observations, process modeling, and management implications. Journal of Arid Environments Vol. 47, No. 

2, pp. 123–144. 

94 Id. 
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addition, the Project would involve brush trimming between every other row of 
SunCatchers (i.e., the power generation units).  Schlesinger and Pilmanis (1998) have 
reviewed field experiments in which shrubs have been removed by cutting, herbicides, or 
fire. These studies show variable rates of soil degradation, but in each case, “a loss of the 
local biogeochemical cycle associated with shrubs has allowed physical processes to 
disperse soil nutrients across the landscape.” Thus, the progressive reduction in fertility 
acts in tandem with the mechanical action of sand to further decrease shrub cover, which, 
in turn, increases the susceptibility of the land to wind and water erosion.  The permanent 
removal of suspension-sized particles from the soil by erosion results in a change of the 
soil texture, which may also reduce soil-binding properties, resulting in increased 
erodibility. Whether by wind or water, the fine particles and soil organic matter that are 
removed by erosion are key to the healthy functioning of soils because they increase soil 
nutrient content, soil porosity, water-holding capacity, and cation-exchange capacity.  
Because new vegetation growth is inhibited by blowing sand, the ability of vegetation to 
stem erosion is limited.  This results in a negative feedback loop that ultimately results in 
severe land degradation. 

VIII.	 THE DEIS FAILS TO ADEQUATELY ANALYZE IMPACTS TO 
SPECIAL NATURAL COMMUNITIES 

In the Application for Certification (AFC), the Applicant determined that three 
vegetation communities are present within the Project area in accordance with the 
Holland (1986) Vegetation Classification System.  Table 5.6-1 of the AFC lists these as 
Mojave Creosote Bush Scrub (7812.5 acres), Desert Saltbrush Scrub (237.3 acres) and 
Disturbed Mojave Creosote Bush Scrub (88.6 acres), with the remaining area defined as 
Developed (24.0 acres) and Un-Vegetated Habitat (67.6 acres).95  In the Draft 
Environmental Impact Statement (DEIS), Staff agrees with this general landscape 
characterization of dominant vegetation communities but emphasize that it is incomplete 
in regards to smaller vegetation alliances present throughout the Project area.  Catclaw 
acacia thorn scrub, lower elevation wash vegetation, sandfield vegetation, smoke tree 
woodland and big galleta shrub-steppe have all been identified within the Project area by 
Staff field visits.96  Within each classification, Staff identified the presence of more 
specific vegetation associations.  Such associations often indicate a different set of 
environmental conditions, including soil type, origin, and local hydrology that, in turn, 
influence wildlife and plant habitat.97  However, “[s]taff did not quantify species 
composition or map these smaller associations,”98 and information on special natural 
communities and associations has not been provided by the Applicant. 

95 [AFC] Stirling Energy Systems Solar One (2008).  Application for Certification, Docket No. (08-AFC

13), submitted to California Energy Commission Dec. 2008. 

96 [DEIS] Calico Solar Project (2010).  Staff Assessment and Draft Environmental Impact Statement, 

Docket No. (08-AFC-13), March 2010. 

97 Ibid. 

98 Ibid., p. C.2-1 
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Several of the vegetation communities and alliances identified by Staff as 
occurring within the Project boundaries are classified as rare or sensitive in the State of 
California. The DEIS lacks baseline data on these resources.  

Staff identified smoke trees on the Project site.  A few small smoke trees were 
detected in washes of the upper bajadas, but they were not dominant there.  In lower 
washes, smoke tree was the visually dominant plant, even where it coexisted with other 
shrubs.99  Smoke trees are protected under the San Bernardino County Plant Protection 
and Management Ordinance.  The DEIS states smoke tree woodland has no special 
conservation status ranking.100  However, the DEIS’s statement does not appear to be 
consistent with recent information released by the CDFG, which indicates the Smoke 
Tree Woodland alliance may be considered a “Special Stand.”101  The DEIS lacks 
information on the distribution and abundance of smoke trees within the Project site, and 
an assessment of Project impacts to them.  

Creosote rings are also protected by San Bernardino County. According to the 
DEIS, staff is not aware whether the applicant conducted any surveys or analyses to 
determine the potential occurrences of creosote rings on the site.102 

CDFG recognizes several vegetation associations in the central Mojave Desert as 
“communities either known or believed to be of high priority for inventory.”103  The 
DEIS presents a list of 10 vegetation associations that are of high inventory priority.  All 
10 listed vegetation associations potentially occur within the Project site, but “due to 
mapping scale, none of the associations were mapped on the proposed project site.”104 

The BLM is party to a Memorandum of Understanding with the CDFG to collect 
information for inclusion in the California Natural Diversity Data Base.  The BLM’s 
survey protocol guidelines for NEPA compliance indicate “[p]lant communities should 
be described and mapped to at least the alliance level using the vegetation classification 
system of the California Department of Fish and Game (CDFG).”105  To ensure 
compliance with NEPA, the DEIS needs to provide baseline information on the “special” 
vegetation communities and alliances that may be affected by the Project.  

a. Mitigation Measures 

The DEIS states, “[c]onstruction of the Calico Solar Project would result in the 
permanent land use conversion of native vegetation communities and the loss of special

99 SA/DEIS, p. C.2-15.

100 Ibid., p. C.2-15 

101 California Department of Fish and Game. 2009 Dec 28. List of California Vegetation
 
Alliances. Sacramento: Biogeographic Data Branch. 

102 SA/DEIS, p. C.2-14.
 
103 SA/DEIS, p. C.2-16.
 
104 Ibid., p. C.2-16 

105 Bureau of Land Management. 2009. Survey Protocols Required for NEPA/ESA Compliance for BLM
 
Special Status Plant Species. 
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status plant and animal species.”106  Site placement of the Suncatcher units, substation 
and transmission upgrades, construction of access roads, evaporation ponds, detention 
basins and routine maintenance of the entire facility will result in permanent adverse 
impacts.  However, the lack of an accurate environmental baseline assessment by the 
Applicant has made it extremely difficult for Staff to conduct a comprehensive impact 
analysis of these noted Project activities on natural vegetation communities.   

The DEIS outlines a variety of potential adverse consequences from Project 
construction and maintenance, including “likely” habitat conversion, increased 
sedimentation, alteration of soil type, loss of native seed bank, increased dust and a high 
risk of non-native weed invasion. These impacts will directly affect habitat used by local 
wildlife species. The DEIS states “[s]taff considers the direct and indirect construction 
impacts to vegetation to be significant under CEQA.”107  Yet the impact analysis and 
subsequent mitigation measures remain incomplete due to the substantial lack of data on 
vegetation communities and alliances in the Project area.   

1. Impact Avoidance and Minimization 

The DEIS recommends a series of impact avoidance and minimization measures 
(“BIO-8”) “to manage the construction site and related facilities in a manner to avoid or 
minimize impacts to biological resources.”108  Whereas avoidance measures are discussed 
for certain wildlife species (e.g., desert tortoise), there is no mention of impact avoidance 
for any sensitive vegetation community (or alliance).  The DEIS must provide 
information on the avoidance measures that will be implemented for sensitive vegetation 
communities and alliances. 

2. Revegetation and Compensation 

The DEIS discusses a Revegetation Plan (“BIO-10”) to mitigate adverse impacts 
on natural vegetation communities as a result of temporary project disturbance.  
However, BIO-10 does not require the Applicant to restore any special vegetation 
communities or alliances that are impacted.  The DEIS has demonstrated that the Project 
site contains a variety of observed and potential vegetation associations, some designated 
as protected or of high-inventory priority.  BIO-10 should incorporate this vegetation 
heterogeneity into its mitigation activities in order to accurately return the temporarily 
impacted land back to pre-Project conditions.  As it stands, BIO-10 could allow a 
substantial loss of natural vegetation biodiversity and wildlife habitat function. 

IX.	 THE DEIS FAILS TO ADEQUATELY ANALYZE IMPACTS TO 
JURISDICATIONAL WATERS 

a. The Description of the Affected Environmental is Unreliable 

106 Ibid. p. C.2-41 

107 Ibid. 

108 Ibid., p. C.2-164. 
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A baseline assessment of jurisdictional waters present on the Project site and 
subject to direct and indirect impacts has not been adequately presented or assessed in the 
DEIS. The DEIS states, “the applicant concluded that no streams or washes that would 
meet the definition State or federal waters occur on site.  However, staff noted many 
defined drainages during site visits in January 2010, and the CDFG indicated that they 
would take jurisdiction over the drainages on the site, but for the Energy Commission’s 
exclusive jurisdiction.”109  The DEIS further elaborates on the findings of the field 
surveys by stating, “[s]taff identified numerous drainages with well defined banks and in 
some areas vegetation characteristic of desert washes.  This included Catclaw acacia 
thorn scrub, smoke tree woodland and big galleta shrub-steppe.”110 

Staff notes that the DEIS is incomplete and has listed “vegetation mapping of the 
jurisdictional drainages” as an outstanding issue necessary “for staff to be able to 
complete the staff analysis.”111  Staff also states, “[t]he applicant has not yet proposed 
specific mitigation to reduce impacts to State waters during construction of the proposed 
project. However, it is expected that the applicant will submit a formal application to the 
CDFG that contains Best Management Practices designed to minimize the potential 
effects to State waters.”112  An “expected” submission connotes uncertainty and suggests 
the Applicant might not submit a formal streambed alteration application to CDFG.   

b. Impact Assessment Needs Revision 

The DEIS concludes, “[c]onstruction of the Calico Solar Project would result in 
direct and indirect impacts to numerous ephemeral streams and washes that occur within 
the floodplain of the Cady Mountains and would alter the hydrological, biogeochemical, 
vegetation and wildlife functions of these drainages.”113  The DEIS further concludes: 
“[o]f the 1,099 acres of State waters present on the project site, construction activities 
would result in 356 acres of temporary impacts and 258 acres of permanent impacts, 
respectively. In total, this would result in direct impacts to 56% of the State jurisdictional 
drainages on site. However, because of the altered hydrology staff considers that the 
project would result in impacts to all 1,099 acres of washes present on the site. In 
addition, washes located downstream of the project would be subject to impacts related to 
the modification of drainage patterns onsite. The attenuation of peak storm flows and the 
subsequent loss of sediment to the system from the detention basins can adversely affect 
biological resources dependent on these features.” 

The values provided in the DEIS require clarification.  First, the DEIS does not 
discuss how it was able to calculate the total acreage of State waters present on site, 
especially given that the Applicant’s documents deny any State water exists.  Second, the 
values presented in DEIS Biological Resources Table 4 are inconsistent with the values 

109 DEIS, p. C.2-10 
110 Ibid., p. C.2- 17,18 
111 DEIS, p. C.2-6 
112 Ibid. [emphasis added] 
113 Ibid. p. C.2-95 
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presented in the DEIS’s section on impacts. Specifically, the cell values in the table do 
not add up to the “total” values. 

The DEIS discusses a wide range of permanent, temporary, direct and indirect 
impacts to State waters, including the construction of retention basins, installation of 
Suncatcher units, diversion of channels, road construction, maintenance, vegetation 
mowing, attenuation of peak storm flows, alteration of channel structure and 
composition, the creation of favorable conditions for non-native weed species and habitat 
loss for dependent plants and wildlife.114  However, Staff fails to clearly identify how the 
distinctions between impacts were made.   

Similarly, the DEIS is unclear in explaining which direct impacts are considered 
permanent or temporary as well as which indirect impacts are permanent or temporary.  
Language in the DEIS suggests that these distinctions have not been clarified by the 
Applicant: “[t]he applicant has provided general information regarding the type of project 
features that would result in permanent and temporary impacts to waters of the State.  
Currently, the applicant proposes to submit additional information to Energy 
Commission and CDFG clarifying these effects.”115  These distinctions must be clarified 
in order to assess impacts and develop the appropriate mitigation strategies.  As stated in 
the DEIS, “[n]atural recovery rates from disturbance in these [desert] systems depend on 
the nature and severity of the impact”116, as well as the species impacted.  The NEPA 
review process cannot proceed until there is a coherent and comprehensive assessment of 
adverse Project effects on waters of the State and their associated plant and wildlife 
communities. 

c. Mitigation Measures Are Inadequate 

The DEIS requires the Applicant to implement Streambed Impact Minimization 
and Compensation Measures (“BIO-27”) to reduce the direct and indirect adverse 
impacts to jurisdictional waters to less-than-significant levels.  BIO-27 requires the 
Applicant to acquire a minimum of 436 acres of compensation land (1:1 for permanently 
impacted State Jurisdictional waters and 0.5:1 for temporarily impacted waters) as well as 
off-site State waters at a rate of 3:1 for catclaw acacia thorn scrub and smoke tree 
woodland impacted by Project activities.117  The total acreage of State waters that would 
be impacted by Project activities remains ambiguous.  This undermines the ability of the 
CEC and BLM to enforce (or specify) mitigation designed to reducing adverse impacts to 
less-than-significant levels.   

The DEIS notes, “[o]f the 1,099 acres of State waters present on the project site 
construction activities would result in 356 acres of temporary impacts and 258 acres of 
permanent impacts respectively.”118  Yet the DEIS also indicates, “Staff and CDFG 

114 Ibid., p. C.2-96,97 
115 Ibid., p. C.2-97. [emphasis added] 
116 Ibid., p. C.2-38 
117 Ibid., p. C.2-197 
118 Ibid., p. C.2-95 
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consider that all 1,099 acres of the ephemeral washes on the project site and portions of 
the washes downstream of the project boundaries would be adversely affected by the 
proposed project.”119  The DEIS’s rationale for requiring only 436 acres (less than 40%) 
of compensation for what it has stated would be a minimum of 1,099 acres of impacts is 
confusing and lacks foundation. If the multiple functions and values provided by 1,099 
acres of ephemeral washes will be lost, the functions and values need to be replaced.  
Furthermore, if “portions of the washes downstream of the project boundaries would be 
adversely affected” by the Project, these “portions” need to be quantified and mitigated, 
especially because some are located within a designated reserve (i.e., the Pisgah Crater 
ACEC). 

Additionally, BIO-27 does not include remedial actions that would be required in 
the event of unmitigated adverse effects to jurisdictional waters and the associated 
vegetation and wildlife communities.  Implementation of Best Management Practices 
does not preclude unforeseen consequences. Therefore, BIO-27 cannot be considered a 
complete mitigation measure without triggering thresholds and subsequent remedial 
actions that ensure impacts are mitigated. 

X.	 THE DEIS FAILS TO ADEQUATELY ANALYZE IMPACTS TO 
SPECIAL-STATUS BAT SPECIES 

The West Mojave Plant (“WMP”) was created “to develop management strategies 
for the desert tortoise, Mojave ground squirrel and over 100 other sensitive plants and 
animals that would conserve those species throughout the Western Mojave Desert, while 
at the same time establishing a streamlined program for compliance with the regulatory 
requirements of FESA and CESA.”120  Included in the list of roughly 100 sensitive plants 
and animals governed by the WMP are 6 species of bats that require specific 
consideration. 

No bat surveys have been conducted for the Project. However, the Townsend’s 
big-eared bat is known to occur on the Project site, and several other bat species have 
been identified as having potential to occur.121  Potential roost sites for bats occur in the 
Project area (i.e., railroad trestles, and rock outcroppings) and bats are known to inhabit 
the nearby Pisgah Craters.122 

Under the WMP, take of bats and their roosting habitat is limited to sites 
harboring 10 or fewer bats.123  The WMP does not permit the loss of significant roosts, 

119 Ibid. p. C.2-97 
120 Bureau of Land Management. 2005. Final environmental impact report and statement for the West 
Mojave Plan: a habitat conservation plan and California desert conservation area plan amendment. Moreno 
Valley (CA): U.S. Dept. of the Interior, Bureau of Land Management, California Desert District, Opening 
Letter. 
121 SA/DEIS, Biological Resources Table 1. 
122 SA/DEIS, p. C.2-93. 
123 Bureau of Land Management. 2005. Final environmental impact report and statement for the West 
Mojave Plan: a habitat conservation plan and California desert conservation area plan amendment. Moreno 
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and specific procedures must be followed for surveys and to allow for safe exit of bats.124 

a. Survey Protocols Fail Violate the West Mojave Plan 

In order to mitigate adverse impacts on potential bat communities, the DEIS has 
recommended the implementation of Bat Impact Avoidance and Minimization Measures 
(“BIO-26”), which includes pre-construction surveys in all areas of suitable bat habitat 
(i.e., rock outcrops and railroad trestles).  The survey methods provided in BIO-26 do not 
correspond with the guidelines established by the WMP.  Whereas the DEIS requires 
roosting surveys to be conducted during the maternity season (1 March to 31 July), the 
WMP indicates that surveys must take place in both the summer and winter “to determine 
if bats utilize a potential roost for hibernation or for maternity colonies.” 125  Additionally, 
“surveys that indicate a roost is used in one of the seasons should be repeated during the 
other season to determine if bats use the roost for both functions.”126  Because the DEIS 
does not provide mitigation that satisfies these survey requirements, the Project does not 
comply with the WMP. 

b. Significance of Roosts Is Not Adequately Identified in DEIS 

In discussing the required mitigation steps in the event that an active roost is 
located within Project boundaries, BIO-26 fails to set significant roost levels in 
accordance with the WMP.  Under the WMP, all maternity and hibernation roosts of 
Townsend’s big-eared bat and California leaf-nosed bat are considered significant if more 
than 10 individuals are present. Roosts of the other four bat species are considered 
significant at populations greater than 25.127  Significant roosts may not be taken per the 
WMP, which must be incorporated into BIO-26 of the DEIS.  Specifically, the DEIS 
contains ambiguous language on mitigation for an active maternity and/or hibernation 
roost on-site. It states, “[i]f active maternity roosts or hibernacula are found, the rock 
outcrop or trestle occupied by the roost shall be avoided (i.e., not removed) by the 
project, if feasible.”128  The mitigation measures must be modified so that an active, 
significant maternity and/or hibernation roost is completely avoided by all Project 
activities.  Under the WMP, the presence of alternative maternity roosting sites in the 
area does not allow for disruption and/or take of “significant” roosts (as has been implied 
by the DEIS), nor is there a provision for take of “significant” roosts if alternative 
roosting sites are available. 

c. Removal Measures are Inconsistent with WMP Guidelines and Protocol 

Roosts that are not deemed significant by the thresholds discussed above qualify 
for incidental take following certain procedures outlined in the WMP.  These apply to 

Valley (CA): U.S. Dept. of the Interior, Bureau of Land Management, California Desert District, Chapter 2, 
p. 2-46. 
124 Id. 
125 Ibid., p. 2-80 
126 Ibid., p. 2-80 
127 WMP, p. C-79 
128 DEIS, p. C.2-196 
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both non-significant maternity and hibernation roosts.  The WMP recommends a 
temporary closing of roosts after the evening flight and entering the roost to remove any 
remaining bats.  This process is to be repeated twice by a qualified biologist and in 
consultation with CDFG. The protocol for non-significant roost removal in BIO-26 must 
be modified to correspond with the WMP guidelines. 

The timing of non-significant roost removals must also follow WMP protocol.  
BIO-26 states, “[i]f an active maternity roost is located in an area to be impacted by the 
project, and alternative roosting habitat is available, the demolition of the roost site must 
commence before maternity colonies form (i.e., prior to 1 March) or after young are 
flying (i.e., after 31 July).”129  However, the WMP also prohibits disturbance or removal 
of non-significant roosts during winter hibernation seasons, which is absent from the 
timeframe included in the DEIS.  Per WMP guidelines, BIO-26 must include provisions 
to prevent roost disturbance or removal during both maternity and hibernation periods. 

d.	 Impacts to Bat Species from Transmission Line Upgrades and Substation 
Construction are Not Adequately Analyzed 

The Project is entirely dependent on the transmission line upgrades and substation 
construction proposed by the Applicant in the AFC.  Because these activities are part of 
the Project, the DEIS must provide bat impact avoidance and minimization measures that 
apply to transmission line and substation upgrade activities.   

The DEIS notes the presence of potential bat habitat (i.e., mine shafts, rock 
outcrops, lava tubes, railroad trestles, bridges)130 within the proposed transmission line 
route, and information provided by the Applicant states that the transmission line ROW 
runs east along the Mojave River, which represents potential riparian habitat for 
Townsend’s big-eared bat. Significant roosts of this species have been recorded along 
the Mojave River.131  A complete survey of all suitable bat habitat according to protocol 
established by the WMP must be conducted for any Project activities that occur in the 
WMP Area.  The avoidance and mitigation measures established in the WMP must then 
be implemented if bat roosts are present. 

XI.	 THE DEIS FAILS TO ADEQUATELY ANALYZE ENVIRONMENTAL 
IMPACTS ASSOCIATED WITH THE REQUIRED TRANSMSSION 
UPGRADES 

a. The Description of the Affected Environmental is Unreliable 

The Project requires construction of approximately 67 miles of 500kV 

129 DEIS, p. C.2-197 
130 DEIS, p. C.2-92 
131 Bureau of Land Management. 2005. Final environmental impact report and statement for the West 
Mojave Plan: a habitat conservation plan and California desert conservation area plan amendment. Moreno 
Valley (CA): U.S. Dept. of the Interior, Bureau of Land Management, California Desert District. 
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transmission line between the existing Pisgah and Lugo substations.132  In addition, the 
existing Pisgah Substation would be relocated and expanded, and the Lugo Substation 
would be upgraded and expanded.133  New telecommunication facilities would be 
installed between the Gale and Pisgah substations as well as between the Lugo and 
Pisgah substations. Although all these are reasonably foreseeable activities, the DEIS 
does not depict them on a map or otherwise specify their boundaries. 

The applicant conducted a reconnaissance-level habitat assessment to characterize 
the vegetation within the Pisgah-Lugo corridor and to determine potential habitats for 
sensitive species in 2007 and 2008.134  To date, no surveys have been conducted along 
the Gale-Pisgah telecommunication corridor.135 

The Pisgah-Lugo transmission corridor encompasses a wide range of terrain and 
elevation, and according to the Applicant, it crosses 17 native vegetation types (some of 
which are sensitive natural communities) and three non-native or disturbance-related 
vegetation types. The DEIS states the transmission corridor would cross through the Ord-
Rodman Desert Wildlife Management Area (DWMA), the Pisgah Area of Critical 
Environmental Concern (ACEC), and the Upper Johnson Valley Yucca Rings ACEC.136 

Information provided by the Applicant suggests the transmission line would also pass 
through the Juniper Flats ACEC.137 

Ten special-status plant and animal species were detected during the Applicant’s 
reconnaissance-level surveys of the transmission corridor.  However, numerous other 
special-status species have the potential to occur along the route.  This was not articulated 
clearly in the DEIS, nor did the DEIS list all of the special-status species that might be 
affected by activities associated with the transmission line and substation upgrades.

 b. Impact Assessment and Mitigation is Inadequate 

The DEIS concludes the transmission line and substation upgrades would create 
significant impacts to biological resources due to the permanent loss of habitat and the 
disturbance to sensitive plant and wildlife species during construction.138  However, the 
DEIS further concluded mitigation is available and feasible, and would likely reduce 
most impacts to biological resources to less-than-significant levels under CEQA.139  The 
DEIS does not provide sufficient information to assess whether transmission line and 
substation upgrade activities would comply with the West Mojave Plan. 

The DEIS lacks support for the conclusion that mitigation is available and 

132 See AFC, Appendix EE: Environmental Summary Report for the Proposed Lugo-Pisgah 500kV
 
Transmission Line and Substation Upgrades. 

133 SA/DEIS, p. C.2-117.
 
134 SA/DEIS, p. C.2-113.
 
135 Id. 
136 SA/DEIS, p. C.2-116.
 
137 Applicant’s response to CURE data request 395.
 
138 SA/DEIS, p. C.2-122.
 
139 Id. 
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feasible, and that is would likely reduce most impacts to biological resources to less-than
significant levels.  The Upper Johnson Valley Yucca Rings ACEC contains a unique 
assemblage of ancient vegetation.  Impacts to this feature would be significant and 
unmitigable. 

White-margined beardtongue occurs along the transmission line route.  This 
species has an extremely limited distribution in California, with most known occurrences 
in the immediate Project area.  The continued existence of white-margined beardtongue 
in California is threatened by the Project. Because the species is known to occur along 
the transmission line route, upgrade activities would exacerbate the threat, and might not 
be mitigable.     

The DEIS references “mitigation such as the measures described above” to justify 
its conclusion that mitigation to reduce impacts is available and feasible.140  The 
mitigation measures described “above” were originally recommended by the Applicant in 
Appendix EE to the AFC.141  The DEIS has demonstrated that some of these measures 
are actually infeasible. For example, the Applicant proposed relocation for impacts to 
white-margined beardtongue,142 which the DEIS explicitly states is infeasible as 
mitigation.143 

140 Id. 
141 SA/DEIS, p. C.2-119. 
142 AFC, Appendix EE, p. 21. 
143 SA/DEIS, p. C.2-119. 
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Scott Cashen, M.S. 

Senior Biologist / Forest Ecologist 

3264 Hudson Avenue, Walnut Creek, CA 94597. (925) 256-9185. scottcashen@gmail.com 

In his 18 years in the profession, Scott Cashen has consulted on projects pertaining to 
wildlife and fisheries ecology, avian biology, wetland restoration, and forest 
management.  Because of his varied experience, Mr. Cashen is knowledgeable of the link 
between the various disciplines of natural resource management, and he is a versatile 
scientist. 

Mr. Cashen’s employment experience includes work as an expert witness, wildlife 
biologist, consulting forester, and instructor of Wildlife Management.  He has worked 
throughout California, and he is knowledgeable of the different terrestrial and aquatic 
species and habitats present in the state.  

Mr. Cashen is an accomplished birder and is able to identify bird species by sight and 
sound. His knowledge has enabled him to survey birds throughout the United States and 
instruct others on avian identification.  Mr. Cashen’s research on avian use of restored 
wetlands is currently being used by the United States Fish and Wildlife Service to design 
wetlands for specific “target” species, and as a model for other restored wildlife habitat 
monitoring projects in Pennsylvania.  In addition to his bird experience, Mr. Cashen has 
surveyed for carnivores, bighorn sheep, and other mammals; special-status amphibian 
species; and various fish species. 

PROFESSIONAL EXPERIENCE 

Litigation Support / Expert Witness 

Mr. Cashen serves as the biological resources expert for the San Francisco law firm of 
Adams Broadwell Joseph & Cardozo.  He is responsible for reviewing CEQA/NEPA 
documents, assessing biological resource issues, preparing written comments, providing 
public testimony, and interfacing with public resource agencies. 

REPRESENTATIVE EXPERIENCE 

• Victorville 2 Solar-Gas Hybrid Power Project: Victorville, CA (338-acre natural 
gas and solar energy facility) – Review of CEQA equivalent documents and 
preparation of written documents. 

• Avenal Energy Power Plant: Avenal, CA (148-acre natural gas facility) – Review 
of CEQA equivalent documents and preparation of written documents. 

• Ivanpah Solar Electric Generating System: Ivanpah, CA (3700-acre solar facility) – 
Review of CEQA equivalent documents and preparation of written documents. 

• Carrizo Energy Solar Farm: San Luis Obispo County, CA (640-acre solar energy 

Cashen, Curriculum Vitae 1 
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facility) – Review of CEQA equivalent documents.  Preparation of data requests, 
comments on Preliminary Staff Assessment, comments on wildlife corridor model 
(CEQA equivalent documents). 

• Live Oak Master Plan: Hanford, CA (390-acre housing development) – Review of 
CEQA documents and preparation of comment letter. 

• Rollingwood: Vallejo, CA (214-unit housing development) – Review of CEQA 
documents and preparation of comment letter. 

• Columbus Salame: Fairfield, CA (430,000 ft2 food processing plant) – Review of 
CEQA documents and preparation of comment letter. 

• Concord Naval Weapons Station: Concord, CA (5028-acre redevelopment) – 
Review of CEQA documents, preparation of comment letters, and provision of 
public testimony at County hearings. 

• Chula Vista Bayfront Master Plan: Chula Vista, CA (556-acre development) – 
Review of CEQA documents and preparation of comment letter. 

• Beacon Solar Energy Project: California City, CA (2012-acre solar facility) – 
Review of CEQA equivalent and NEPA documents.  Preparation of data requests, 
comments on Preliminary Staff Assessment, comments on Incidental Take Permit 
Application. Expert witness providing testimony at California Energy 
Commission hearings. 

• Solar One Power Project: San Bernardino County, CA (8230-acre solar facility) – 
Review of CEQA equivalent and NEPA documents and preparation of data 
requests. Expert witness providing testimony at California Energy Commission 
hearings. 

• Solar Two Power Project: Imperial County, CA (6500-acre solar facility) – Review 
of CEQA equivalent and NEPA documents. Preparation of data requests and 
other documents for case record.  Expert witness providing testimony at 
California Energy Commission hearings. 

• Alves Ranch: Pittsburgh, CA (320-acre housing development) – Review of CEQA 
documents. 

• Roddy Ranch: Antioch, CA (640-acre housing and hotel development) – Review of 
CEQA documents and preparation of comment letter. 

• Aviano: Antioch, CA (320-acre housing development) – Review of CEQA 

documents. 


• Western GeoPower Power Plant and Steamfield: Geyserville, CA (887-acre 
geothermal facility) – Review of CEQA documents and preparation of comment 
letter. 

• San Joaquin Solar I & II: Fresno County, CA (640-acre hybrid power plant) – 
Review of CEQA equivalent documents and preparation of data requests. 

• Sprint-Nextel Tower: Walnut Creek, CA (communications tower in open space 
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preserve) - Review of project documents and preparation of comment letter. 

Project Management 

Mr. Cashen has managed several large-scale and high profile natural resources 
investigations.  High profile projects involving multiple resources often require 
consideration of differing viewpoints on how resources should be managed, and they are 
usually subject to intense scrutiny.  Mr. Cashen is accustomed to these challenges, and he 
is experienced in facilitating the collaborative process to meet project objectives.  In 
addition, the perception of high profile projects can be easily undermined if inexcusable 
mistakes are made.  To prevent this, Mr. Cashen bases his work on solid scientific 
principles and proven sampling designs. He also solicits input from all project 
stakeholders, and provides project stakeholders with regular feedback on project 
progress. Mr. Cashen’s educational and project background in several different natural 
resource disciplines enable him to consult on multiple natural resources simultaneously 
and address the many facets of contemporary land management in a cost-effective 
manner. 

REPRESENTATIVE EXPERIENCE 

•	 Forest health improvement projects – Biological Resources (CDF: San Diego and 
Riverside Counties) 

•	 San Diego Bark Beetle Tree Removal Project – Biological Resources, Forestry, 
and Cultural Resources (San Diego Gas & Electric: San Diego Co.) 

•	 San Diego Bark Beetle Tree Removal Project - Forestry (San Diego 

County/NRCS)
 

•	 Mather Lake Resource Management Study and Plan – Biological Resources, 
Hydrology, Soils, Recreation, Public Access, CEQA compliance, Historic Use 
(Sacramento County: Sacramento) 

•	 “KV” Spotted Owl and Northern Goshawk Inventory (USFS: Plumas NF) 

•	 Amphibian Inventory Project (USFS: Plumas NF) 

•	 San Mateo Creek Steelhead Restoration Project – TES species, Habitat Mapping, 
Hydrology, Invasive Species Eradication, Statistical Analysis (Trout Unlimited 
and CA Coastal Conservancy: Orange County) 

•	 Hillslope Monitoring Project – Forest Practice Research (CDF: throughout 
California) 

•	 Placer County Vernal Pool Study – Plant and Animal Inventory, Statistical 
Analysis (Placer County: throughout Placer County) 

•	 Weidemann Ranch Mitigation Project – Mitigation Monitoring and 

Environmental Compliance (Toll Brothers, Inc.: San Ramon) 


Cashen, Curriculum Vitae 3 



   

 
 

 

 
 

 

 

 
 

 
 

 
 

   

 
 

 
 

 
 

 
 

 
 

 

	 

	 




	 


 

	 

	 

	 

	 

	 

	 

	 

	 

	 

•	 Delta Meadows State Park Special-status Species Inventory – Plant and Animal 
Species Inventory, Special-status Species (CA State Parks: Locke) 

•	 Ion Communities Biological Resource Assessments – Biological Resource 

Assessments (Ion Communities: Riverside and San Bernardino Counties) 


•	 Del Rio Hills Biological Resource Assessment – Biological Resource 

Assessments (The Wyro Company: Rio Vista)
 

Biological Resources  

Mr. Cashen has a diverse background in biology.  His experience includes studies of a 
variety of fish and wildlife species, and work in many of California’s ecosystems.  Mr. 
Cashen’s specialties include conducting comprehensive biological resource assessments, 
habitat restoration, species inventories, and scientific investigations.  Mr. Cashen has led 
investigations on several special-status species, including ones focusing on the foothill 
yellow-legged frog, mountain yellow-legged frog, steelhead, burrowing owl, California 
spotted owl, northern goshawk, willow flycatcher, and forest carnivores.  Mr. Cashen was 
responsible for the special-status species inventory of Delta Meadows State Park, and for 
conducting a research study for Placer County’s Natural Community Conservation Plan. 

REPRESENTATIVE EXPERIENCE 

Avian 

•	 Study design and Lead Investigator - Delta Meadows State Park Special-status 
Species Inventory (CA State Parks: Locke) 

•	 Study design and lead bird surveyor - Placer County Vernal Pool Study (Placer 
County: throughout Placer County) 

•	 Surveyor - Willow flycatcher habitat mapping (USFS: Plumas NF) 

•	 Independent surveyor - Tolay Creek, Cullinan Ranch, and Guadacanal Village 
restoration projects (Ducks Unlimited/USGS: San Pablo Bay) 

•	 Study design and Lead Investigator - Bird use of restored wetlands research 
(Pennsylvania Game Commission: throughout Pennsylvania) 

•	 Study design and surveyor - Baseline inventory of bird species at a 400-acre site 
in Napa County (HCV Associates: Napa) 

•	 Surveyor - Baseline inventory of bird abundance following diesel spill (LFR 
Levine-Fricke: Suisun Bay) 

•	 Study design and lead bird surveyor - Green Valley Creek Riparian Restoration 
Site (City of Fairfield: Fairfield, CA) 

•	 Surveyor - Burrowing owl relocation and monitoring of artificial habitat (US 
Navy: Dixon, CA) 

Cashen, Curriculum Vitae 4 



   

 

  

 

 

	 

	 

	 

•	 Surveyor - Pre-construction raptor and burrowing owl surveys (various clients 
and locations) 

•	 Surveyor - Backcountry bird inventory (National Park Service: Eagle, Alaska) 

•	 Lead surveyor - Tidal salt marsh bird surveys (Point Reyes Bird Observatory: 
throughout Bay Area) 

Cashen, Curriculum Vitae 5 



   

 
 

 

 
 

 
 

 
 

 
   

 

 
 

  

 

 

  

 

 
 

 

 

  

 

 
 

 
 

	 


 

	 


 

	 

	 

	 

	 

	 


 

	 

	 




	 




	 
 



	 

	 

	 

	 

	 

Amphibian 

•	 Crew Leader - Red-legged frog, foothill yellow-legged frog, and mountain 

yellow-legged frog surveys (USFS: Plumas NF)
 

•	 Surveyor - Foothill yellow-legged frog surveys (PG&E: North Fork Feather 
River) 

•	 Surveyor - Mountain yellow-legged frog surveys (El Dorado Irrigation District: 
Desolation Wilderness) 

•	 Crew Leader - Bullfrog eradication (Trout Unlimited: Cleveland NF) 

Fish and Aquatic Resources 

•	 Surveyor - Hardhead minnow and other fish surveys (USFS: Plumas NF) 

•	 Surveyor - Weber Creek aquatic habitat mapping (El Dorado Irrigation District: 
Placerville, CA) 

•	 Surveyor - Green Valley Creek aquatic habitat mapping (City of Fairfield: 

Fairfield, CA)
 

•	 GPS Specialist - Salmonid spawning habitat mapping (CDFG: Sacramento River) 

•	 Surveyor - Fish composition and abundance study (PG&E: Upper North Fork 
Feather River and Lake Almanor) 

•	 Crew Leader - Surveys of steelhead abundance and habitat use (CA Coastal 
Conservancy: Gualala River estuary) 

•	 Crew Leader - Exotic species identification and eradication (Trout Unlimited: 
Cleveland NF) 

Mammals 

•	 Principal Investigator – Peninsular bighorn sheep resource use and behavior study 
(California State Parks: Freeman Properties) 

•	 Scientific Advisor – Red Panda survey and monitoring methods.  Study on red 
panda occupancy and abundance in eastern Nepal (The Red Panda Network: CA 
and Nepal) 

•	 Surveyor - Forest carnivore surveys (University of CA: Tahoe NF) 

•	 Surveyor - Relocation and monitoring of salt marsh harvest mice and other small 
mammals (US Navy: Skagg’s Island, CA) 

Natural Resource Investigations / Multiple Species Studies 

•	 Scientific Review Team Member – Member of the science review team assessing 
the effectiveness of the US Forest Service’s implementation of the Herger-
Feinstein Quincy Library Group Act. 

Cashen, Curriculum Vitae 6 



   

 

 

 
 

 
   

 
  

 
 

 
 

 
 

 
 

 

 

 
 

 

 

 
 

 
 

   

	 

	 

	 

	 

	 

	 

	 

	 

	 

	 

	 

	 

	 

•	 Lead Consultant - Baseline biological resource assessments and habitat mapping 
for CDF management units (CDF: San Diego, San Bernardino, and Riverside 
Counties) 

•	 Biological Resources Expert – Peer review of CEQA/NEPA documents (Adams 
Broadwell Joseph & Cardoza: California) 

•	 Lead Consultant - Pre- and post harvest biological resource assessments of tree 
removal sites (SDG&E: San Diego County) 

•	 Crew Leader - T&E species habitat evaluation for BA in support of a steelhead 
restoration plan (Trout Unlimited: Cleveland NF) 

•	 Lead Investigator - Resource Management Study and Plan for Mather Lake 
Regional Park (County of Sacramento: Sacramento, CA) 

•	 Lead Investigator - Wrote Biological Resources Assessment for 1,070-acre Alfaro 
Ranch property (Yuba County, CA) 

•	 Lead Investigator - Wildlife Strike Hazard Management Plan (HCV Associates: 
Napa) 

•	 Lead Investigator - Del Rio Hills Biological Resource Assessment (The Wyro 
Company: Rio Vista, CA) 

•	 Lead Investigator – Ion Communities project sites (Ion Communities: Riverside 
and San Bernardino Counties) 

•	 Surveyor – Tahoe Pilot Project: CWHR validation (University of California: 
Tahoe NF) 

Forestry 

Mr. Cashen has five years of experience working as a consulting forester on projects 
throughout California. During that time, Mr. Cashen has consulted with landowners and 
timber harvesters on best forest management practices; and he has worked on a variety of 
forestry tasks including selective tree marking, forest inventory, harvest layout, erosion 
control, and supervision of logging operations.  Mr. Cashen’s experience with many 
different natural resources enable him to provide a holistic approach to forest 
management, rather than just management of timber resources. 

REPRESENTATIVE EXPERIENCE 

•	 Lead Consultant - CDF fuels treatment projects (CDF: San Diego, Riverside, and 
San Bernardino Counties) 

•	 Lead Consultant and supervisor of harvest activities – San Diego Gas and Electric 
Bark Beetle Tree Removal Project (SDG&E: San Diego) 

•	 Crew Leader - Hillslope Monitoring Program (CDF: throughout California) 

Cashen, Curriculum Vitae 7 



   

  

 

 

 
 

 

 

 

 

 

 

	 

	

	

•	 Consulting Forester – Inventory and selective harvest projects (various clients 
throughout California) 

EDUCATION / SPECIAL TRAINING 
M.S. 	 Wildlife and Fisheries Science, The Pennsylvania State University (1998) 

B.S. 	 Resource Management, The University of California-Berkeley (1992) 

Forestry Field Program, Meadow Valley, California, Summer (1991) 

PERMITS 
U.S. Fish and Wildlife Service Section 10(a)(1)(A) Recovery Permit for the Peninsular 
bighorn sheep 

CA Department of Fish and Game Scientific Collecting Permit 

PROFESSIONAL ORGANIZATIONS / ASSOCIATIONS 
The Wildlife Society 

Society of American Foresters 

Mt. Diablo Audubon Society 

OTHER AFFILIATIONS 
Scientific Advisor and Grant Writer – The Red Panda Network 

Scientific Advisor – Mt. Diablo Audubon Society 

Grant Writer – American Conservation Experience 

Land Committee Member – Save Mt. Diablo 

TEACHING EXPERIENCE 
Instructor: Wildlife Management, The Pennsylvania State University, 1998  

Teaching Assistant: Ornithology, The Pennsylvania State University, 1996-1997 

Cashen, Curriculum Vitae 8 



 

  

  

  

   

  

 

  

    
 

    
      

    
   

   
  

  

   
   

   

   
  

    
 

    
 

 

     
  
    

   
  

   
    


 

 

MEMORANDUM
 

Date: June 29,2010 

To: Loulena Miles 

From: Boris Poff 

Project: Calico Solar Project 

Subject: Calico Solar SA-DEiS and Related Documents 

1 INTRODUCTION 

This document provides an analysis of the hydrologic and geomorphic impacts described in the Draft 
Environmental Impact Statement (DEIS) for the Calico Solar Project, formerly SES Solar One, 
(Project). In developing this analysis, I also examined reference documents relied upon in the DEIS 
and more recent submittals from the Applicant to the Bureau of Land Management (BLM) and the 
Energy Commission. Thus, this comment includes a detailed critique of the technical analyses that 
have been disclosed to date. Further, I describe additional analyses needed to address the impacts 
associated with the proposed application and to formulate potential mitigation measures to reduce 
impacts to less than significant and identify the environmentally preferable alternative. 

2 INADEQUACY IN DESCRIPTION OF THE AFFECTED ENVIRONMENT 

Elements of the environmental setting were grossly inadequate, and as such, limited the description 
of the project impacts, hindered the impact analyses, and ultimately undermined the adequacy of 
the proposed mitigation. More specifically: 

1. Desert pavement and its influence on hydrologic and sedimentation processes was not 
acknowledged or analyzed; 

2. Cryptobiotic crust and its influence on hydrologic and sedimentation processes was not 
acknowledged; and 

3. Climate change and its influence on hydrologic and sedimentation processes was not 
acknowledged. 

2.1 DESERT PAVEMENT 

It is my opinion that the physical properties of the desert pavement at the site have neither been 
adequately nor correctly characterized, Any alterations to the desert pavement and distinct 
geomorphic surfaces across the project site have the potential to dramatically affect infiltration and 
runoff compared to the existing conditions (Sharifi et. al 1999, Okin et al. 2000, Okin 2002) (also see 
Figures 1 and 2). The applicant is relying on information on the formation of desert pavement from a 
biology report (PWA 2010). This report incorrectly describes the formation of desert pavement as 
"fine sediment [that] has been selectively scoured away by wind or water action over time." Instead 



  
  

   
   

    
    

 
 

    
      

   
  

     
  

   
    
       

   
     
    

  
  

 
       

  
   

   
   

 
     

 

  
     

  
     

  
      

 

  
   

    
   

 

of erosion, desert pavement is created by the slow accumulation of soil below the evolving stone 
pavement (McFadden et al, 1987). 

It is important to fully understand the existing conditions in order to be able to identify the potential 
impacts, which will be dramatically different in a "crust" that evolved from erosion compared to top 
layer that is created by accumulation. Further, the proper understanding of the evolution of desert 
pavement directly ties into the understanding of its resilience and self healing abilities to minor 
anthropogenic disturbances. Major disturbances, such as those related to construction and 
corresponding erosion may lead to the crossing of thresholds where desert pavement may never 
again recover. However, minor disturbances may restore themselves over centuries if the mature Av 
horizon (eolian material that accumulates at the surface of desert soils, most often beneath a desert 
pavement) remains intact (Pelletier et al. 2007). In the context of project construction and 
subsequent maintenance activities (i.e., servicing the Power Conversion Unit, monthly mirror 
washing, etc.), this is unlikely to occur. Even shallow grading, as proposed in this project, will disturb 
the desert pavement and leave the Av horizon exposed to erosion (Okin et al. 2000), Under such a 
condition, while it has been observed that there are no statistical differences in the short term 
runoff characteristics with the clast cover removed (Chen et al. 2009), it has been observed that 
sediment production from the impacted surface can be significant over time (see Figures 1 and 2). 

The increased sedimentation from the grading activities as well as from the solar arrays directly in 
the washes would significantly impact the morphology of the washes, and subsequent delivery of 
runoff laden with very fine sediments (i.e., days and silts) farther downstream. There, this fine 
material is likely to be picked-up and transported off-site by winds (Okin et al 2000). Additionally, 
deep grading, another potential impact of the proposed project, wilt likely destroy the Av horizon 
and locally increase infiltration, decrease runoff, increase transmission losses, and significantly 
impact the movement of soluble salts from the leach zone beneath the desert pavement. Depending 
on the desert pavement type and the level of disturbance to the leach zone (climate change or 
human disturbance), increased infiltration and transmission losses could drive soluble salts 
downward into the groundwater, thereby increasing groundwater salinity (Graham et al. 2008). 
Furthermore, disturbance of the desert pavement could have significant indirect impacts on 
neighboring pavement types and established vegetation, since vegetation is linked to pavement 
type, clast cover, and influenced by proximity to leached soluble salts (Wood et al, 2005). 

2.2 CRYPTOBIOTIC CRUST 

Although a detailed surface soils assessment, including identification of the presence of a 
cryptobiotic crust, was not undertaken, it is highly likely that cryptobiotic crust is widespread across 
the site. Cryptobiotic crust, which is present at the surface of most desert soils, plays an important 
role in making nitrogen available to desert plants (Wohlfahrt et al. 2007). I have personally 
encountered cryptobiotic crust at similar elevations arid in locations comparable and close to the 
project site as well as in other areas throughout the Mojave Desert. In my opinion the impacts to the 
cryptobiotic crust were not analyzed, nor were mitigation techniques provided. 

The cryptobiotic crust is a highly specialized community of cyanobacteria, mosses, and lichen and are 
prevalent in the project area. The living organisms present in the desert soils create a surface crust 
of soil particles bound together by organic material. The thickness of these crusts can reach up to 10 
cm. The crusts are important members of the desert ecosystem and contribute to the well-being of 



  
   

   
 

   
    

   

    

 

 

   
  

    
    

     

    
    

      
   

  
  

   
    

  
   

 
  

   
 

  
 

  

      
      

  
 

  

other plants by stabilizing sand and dirt, promoting moisture retention, and fixing atmospheric 
nitrogen. Because of their thin, fiberous nature, cryptobiotic soils are extremely fragile systems. 
Some species in the soil can recover within a few years of disturbance, but slow growing species may 
require more than a century to recover. 

Disruption of the crust will result in decreased organism diversity, soil nutrients, stability, and 
organic matter. The crusts significantly aid infiltration of precipitation, and anthropogenic 
disturbance can dramatically increase surface runoff and increase the rate of soil loss by an order of 
magnitude. These increases in sediment laden runoff could significantly impact the morphology of 
the existing washes. Also, wind erosion is substantially more prevalent with disruption of the crust. 
Crusts that may remain intact downstream of the project site will inevitably be buried (and therefore 
permanently impacted) through windblown and water transported erosion. 

2.3 CLIMATE CHANGE 

Climate change can have an influential role in shaping the project's impacts on the environment in 
terms of hydrologic response and soil erosion. Provided that intense summer storms are responsible 
for a majority of the runoff that occurs at the project site, the Nature Conservancy Climate Wizard 
(http://www.climatewizard.org/) would suggest that summer rainfall in southeastern California may 
increase by as much as 50% by 2080 in the summer, which could be accompanied by significant 
increases in rainfall intensity and erosivity (Angel et al. 2005). Significant increases in rainfall 
quantity, intensity, and erosivity will have a profound impact on the landscape, especially on the 
morphology of the washes where solar dishes are proposed. Changes to the morphology of the 
washes would significantly impact the structural stability and flood preparedness of the solar dishes 
placed in the washes. This large scale erosion will subsequently have significant air quality impacts to 
downwind resources if project design and implemented BMPs were not adaptively managed to deal 
with these future changes in the climate. 

While rainfall intensity is predicted to increase, at the same time recharge is predicted to decrease 
for several reason. (1) Aquifer recharge in the Mojave Desert occurs mostly in the winter when 
rainfall events are low in intensity and long in duration. However, the shift from precipitation events 
occurring less in the winter and more in the summer will lead to more run-off and less infiltration, 
which equals less recharge. (2) Increased temperatures will lead to increased evapotranspiration, 
even if precipitation remains unchanged (Seager et al. 2007, Diffenbaugh 2008, Kerr 2008). See 
Figures 3 and 4. As shown in Figure 5 the increase in variability in precipitation patterns are already 
noticeable. While there have been distinct wet (1910s and 1940s) and dry (1920s and 1950s) periods 
over the past century, the wettest and driest yesr have already occurred this century (within the past 
10 years). 

3 INADEQUACY IN DESCRIPTION OF PROJECT IMPACTS 

The DEIS failed to adequately analyze or describe project impacts. This failure is partially due to the 
DEIS' failure to consider and describe important elements of the project setting. As outlined below, 
inadequacies in describing project impacts are analyzed in terms of onsite, offsite, and cumulative 
impacts. 

3.1 ONSITE 

http:http://www.climatewizard.org


  

 
     

   
   

   

  
    

 
  

   
    

   
   

  
      

   
    

    
   

    

  

 
     

    
   

  
  

   
   

     
     

       
    

  

  

   
    

     

 3.1.1 Sedimentation and Morphology 

The DEIS identified potential sedimentation impacts onsite from construction and operations (see 
pages C.7-15 to 19, C.7-27 to 31, and C.7-35 to 37). The DEIS concluded that morphological impacts 
to the washes would be significant due to increased sedimentation from the solar arrays from soil 
erosion due to grading impacts; and subsequent changes to the sediment transport character of the 
washes to include scour effects, created by the solar dish towers. 

While I agree with this assessment of impacts, other sedimentation issues were not highlighted in 
the DEIS including: (1) the potential for significant gully erosion to be initiated by interception of 
runoff in access road cuts (and trenches) and/or concentrated runoff directly beneath the bottom lip 
of the solar dishes during intense summer storms, and (2) the potential for significant degradation 
(i.e., incision) of the washes as a result of implementing the sediment basins. Gully erosion has the 
ability to deliver significant quantities of sediment to the dendritic network of washes, which in turn 
can significantly impact the morphology of the washes, With respect to the sediment basins, 
subsequent analyses by Chang (2010) for the Imperial Valley Solar Project highlighted the significant 
impacts posed by implementation of the sediment basins (see Section 6.2), resulting in sediment 
starvation onsite (and offsite), which is then countered by incision and subsequent impacts to the 
morphology of the washes and the habitats supported by the washes. The sediment basins for the 
Calico Solar Project were redesigned after the DEIS was published. The BLM must analyze impacts of 
these reassigned sediment basins for the Calico Solar Project. The BLM should take into account 
Chang's comments on the Imperial Valley Project because they likely apply, and should be analyzed, 
in the context of Calico Project impacts as well. 

3.1.2 Hydromodification 

Potential, increases in surface runoff were inadequately addressed because the Project environment 
(desert pavement and cryptobiotic crust as described in sections 2.1 and 2.2 above) as well as the 
consequences of its manipulation are either poorly understood or simply ignored by the applicant 
and the BLM. Hence, the DEIS failed to adequately address the impacts of hydromodification and its 
potential to significantly change hydrologic characteristics (i.e., runoff duration, frequency, volume), 
which, in turn, can significantly degrade the washes. 

Additionally, the effective percent impervious cover (PIC) may increase under project conditions, in 
the aggregate, as a combination of site infrastructure (i.e., paved roads, building pads, solar disc 
footings), access road compaction, destruction of desert pavement and cryptobiotic crust, and 
application of soil binders. These aggregate changes in PIC were not considered and can have a 
significant impact on the morphology of the washes. While small increases in effective PIC were 
perceived to be negligible in the DEIS, small changes ineffective PIC can result in significant impacts 
to onsite and offsite resources if not properly accounted for in the analyses supporting the project. 

3.1.3 Project Water Supply 

The DEIS did not adequately consider the water supply source suggested by the Applicant's 
Supplemental Report for Calico Solar dated May 14, 2010, in which the applicant, among other 
things, requests to change the primary water supply to adjacent wells. The applicant states in 
Environmental Information Section 2.5.2.1 and Appendix B that "...the aquifer penetrated by the 



    
   

 
 

   
    

  
 

   
     

  
      

     
     

  
      

   
    

  

  
  

   
        

   
   

 

  

   
    

   
 

 

  

   
    

  
     

   

  

 

 

well can support water demands for the Calico Solar site during construction and the lifespan of its 
operations, and pumping of the well at the prescribed rates will have no significant impact to water 
levels in the area." However, this statement is based on inadequate and insufficient testing and 
mere speculation. 

Specifically, on page 2-2 in Appendix B, URS states that a) the boundary of the aquifer "basin to the 
east is not well documented: the mountains may only provide a partial groundwater barrier"; and b) 
"Because there are no records of other wells or borings drilled to this depth in the basin, the areal 
extent of the aquifer is not known." c) "Natural recharge into the basin is estimated to be about 300 
afy and the storage capacity of the aquifer has been estimated to be approximately 270,000 acre-
feet (af). However, little data exists to confirm these estimated values..." In the Drawdown Analysis 
(Section 5.2.3 on page 5-4 in Appendix B) URS qualifies its conclusion by stating that "the geology in 
the area appears to be variable arid additional drawdown may occur as a result of long-term 
pumping effects." Further URS believes that "it is likely that the aquifer penetrated by Well #3 is not 
confined." While the rate at which Well #3 was tested (100 gpm - gallons per minute) was 
appropriate since the peak rate of water extraction for the project would be 93 gpm (for five years) 
(93 gpm - 150 acre feet/year) and 100 gpm is within the suggested +/-10 percent of the pump rate; 
the duration for the test should have been 72 hrs for an unconfined aquifer instead of a 24 hrs. The 
pump test for Weil #1 (a step test up to 8 gpm instead of the expected Project usage of at least 93 
gpm) was utterly inadequate for the project's water requirements, 

Based upon the information provided by URS in Appendix B to Applicant's Supplemental Report for 
Calico Solar, it is my professional opinion that it is responsible to consider Well #3 a reliable and 
primary water source for the Calico Solar project until additional monitoring wells on and offsite, in 
addition to adequate pump tests - as described above - can confirm the assumptions made by the 
applicant. It is my opinion that there are serious questions regarding the long-term viability of this 
water supply. I would recommend that this Project not be permitted without a back-up water 
supply. 

3.1.4 Climate change 

Climate change, and its potential to amplifying project-related impacts as described in Sections 2.33, 
3.1.1, 3.1.2 and 3.1.3, was not considered in the DEIS. Especially for Section 3.1.3, this could mean 
that the estimates for the aquifer recharge should be approximately 50% lower by the end of the 
project lifespan. 

3.2 OFFSITE 

3.2.1 Sedimentation and Morphology 

Potential sedimentation and morphology impacts downstream of the project site were briefly 
addressed (see pages C.7-15 to 19, C.7-27 to 31, and C.7-35 to 37). The discussion suggested that 
changes in sediment supply from the project site could result in unwanted offsite sedimentation 
(e.g., deposition) and/or incision of the downstream washes. With respect to sedimentation, the 
scope and severity of the sedimentation impacts were not discussed. 

3.2.2 Air Water Quality 



    
    

  

  

 
    

     
    

  
  

  

    
   

 
   

  
  

 

  

   
  

   
  

 

 

     
   

 

  

   
  

    

 

 
     

   

 

 

 

The DEIS did not consider the water quality impacts of runoff laden with sediment and soluble salts 
delivered downstream and offsite, as well as the potential for the increased sediments to be 
transported offsite by wind. 

3.2.3 Hydromodification 

Potential offsite impacts due to onsite hydromodification were not considered in the DEIS since the 
DEIS concluded onsite impacts were negligible. Significant offsite impacts stem from the ability of 
increased runoff, in terms of higher peaks and larger volumes, to do more work (or erosion) in the 
washes, thereby degrading the condition of the washes and conveying the eroded sediments 
downstream. Impacts are similar to those described in Section 3.1.2, and in addition to significant 
degradation of the morphology of the washes. 

3.2.4 Project Water Supply 

The Applicant's filing after the release of the DEIS did consider impacts to the zone of influence from 
potential groundwater drawdown as a result of Project pumping, but did so using inadequate and 
insufficient data as described above. Although the Applicant concluded that water extraction would 
have negligible impacts on water quantity, the Applicant failed to look at impacts relating to long-
term water availability in the region and the need for a back-up water supply. None of these issues 
have been considered under a climate change scenario. The DEIS does not consider any of these 
impacts. 

3.2.5 Climate Change 

Climate change, and its potential to amplify downstream project -related impacts as described in 
Sections 3,2.1 and 3.2.2 was not considered in the DEIS. Neither were the implications of less aquifer 
recharge by the predicted decrease in precipitation/infiltration. Amplification of project-related 
impacts means the impacts will be more severe and long-lasting under potential climate change 
scenarios. 

3.3 CUMULATIVE 

While the DEIS identified existing and future projects within the immediate vicinity of the project as 
well as regionally, the DEIS did not address cumulative impacts as it related to soil and water 
resources. 

3.3.1 Sedimentation and Water/Air Quality 

The DEIS did not consider the cumulative impacts that regional projects could have on the 
sedimentation and water quality, as well as the potential for the increased sediments to be 
transported offsite by wind, potentially affecting the proposed Mojave Trails National Monument. 

3.3.2 Hydromodification 

Potential cumulative impacts to the Colorado River Hydrologic Region due to regional 
hydromodification and groundwater extraction (e.g., solar projects, wind projects, urban 
development projects) were not considered in the DEIS. 



  

  
  

 

    
 

    
  

  

 

  

      
   

   
   

  
     

   
   

  
  

    
    

   

   
 

 
   

  

  
 

   
   

 
 

  

  
    

 

 

3.3.3 Climate Change 

Climate change, and its potential to amplifying cumulative project-related impacts, was not 
considered in the DEIS. 

4 INADEQUACY IN ANALYSIS OF IMPACTS 

It is my opinion that the core analyses supporting the DEIS, and subsequent analyses that were 
intended to partially address analysis shortcomings acknowledged in the DEIS, were and are 
insufficient to adequately analyze the impacts and proposed mitigation value for any one 
alternative. Therefore, the DEIS does not provide an adequate basis to compare impacts to soil and 
water resources in the various alternatives. The following is a detailed review of the core analyses, 

4.1 HYDROLOGY 

4.1.1 Hydrologic Estimation Technique Utilized 

Runoff from precipitation events affecting the project area and its vicinity was modeled by the 
applicant using the Army Corps of Engineers HEC-1(USACE 2009) computer hydrology model. 
However, a final hydrology report has not been completed. I consider the current modeling method 
utilized in the DEIS inappropriate. HEC-1, which has been used in the previous modeling efforts, was 
not designed for desert environments and produces erroneous results. Campbell and Bowles (2010) 
provide some discussion on the merits of various recent modeling techniques applied to Southern 
California deserts and conclude that, while some are better than others, none of the current 
techniques are appropriate. Additional research into other more comprehensive hydrologic 
modeling software, such as DHI's MIKE SHE is recommended. MIKE SHE is a 3 dimension hydrologic 
modeling software that can be used in almost any environmental setting, and integrates modeling of 
groundwater, surface water, recharge and evapotranspiration, which, in turn, would provide more 
realistic and comprehensive predictive results (Graham and Butts 2005). 

4.1.2 Additional Surveys, Data Collection and Analysis Required 

The current level and type of analysis in the DEIS is insufficient because the BLM failed to undertake 
additional surveys, data collection and analysis, and design of appropriate mitigation actions. As a 
result, the project design will result in significant unmitigated impacts to the desert pavement and 
cryptobiotic soils, with corresponding dramatic increases in sediment and wind erosion, and 
significant unmitigated impacts to downstream washes and downwind resources. 

1. Determine if there are existing watershed studies that can be used as representative studies 
of the project site. 

2. Revise the HEC-1 calibration used by the applicant to at least include use of the Curve 
Number (CN) method and document calibration parameters in a table. The Stantec (2008) approach 
(i.e., calibrating to local regional regression) used for the Imperial Valley Solar Project is a preferred 
method. The current analysts under-predicts the peak flows likely to occur. Under-prediction of 
hydrology results in under prediction of potentially significant impacts. 

3. In developing the rainfall loss method (i.e., CN method), correlate loss parameters to distinct 
geomorphic surfaces using published data acquired through project specific experiments (see 



   
 

   
    

    

  
   

       
 

    
    

 
   

   
   

 

  

    
  

  
   

  

   
  

   
  

     

    
  

 
 

  
 

 

 

  
     

      
    

 

 

 

 

recommendations in Section 4), The current analysis likely under-predicts runoff, erosion and 
potential impacts. 

4. Use an appropriate temporal rainfall distribution characteristic of the convective storms at 
the project site. An analysis of local rainfall data will be needed to confirm the selection of an 
appropriate temporal distribution as this informs the shape and timing of the flood hydrograph. 

5. Generate hydrology modeling for existing and project conditions. Project conditions hydrology will 
require a better understanding of project impacts on the effective percentage of impervious cover 
through destruction of the desert pavement structure and compaction of access roads as a result of 
project impacts. 

6. The DEIS failed to analyze or mitigate the resulting hydromodification impacts of project 
construction and operation. Hydromodification relates to the impacts on downstream washes due to 
changes in hydrologic characteristics (i.e., runoff duration, frequency, volume) as a result of increase 
in PIC. Effective PIC may increase under project conditions, in aggregate, as a combination of site 
infrastructure (i.e., paved roads, building pads, solar disc footings), access road compaction, 
destruction of desert pavement and cryptobiotic crust and application of soil binders. The DEIS 
should analyze project changes in PIC. 

4.2 SOIL EROSION AND SEDIMENT YIELD 

Limited or no soil erosion and sediment yield investigations have been performed for the project nor 
incorporated into the DEIS. The assumptions for the preliminary debris/detention basin sizing along 
the northern project boundary do not take into consideration the potentially increased 
sedimentation due to the disruption of the desert pavement and cryptobiotic crust nor the increased 
variability in precipitation events as discussed in sections 2.1, 2.2 and 2.3 respectively. 

Any analysis of existing conditions must account for the hiding function afforded by the desert 
pavement (i.e., the desert pavement clasts shields the highly erodible Av horizon). Depending on the 
type and extent of desert pavement, it is possible to treat the clasts as surface cover (e.g., rocks), 
which would significantly reduce soil erosion estimates under existing conditions and amplify project 
impacts relative to a more accurate representation of existing conditions. 

The Desert Research Institute (DRI)(Young & Chen 2009, Chen et al. 2009) has provided anecdotal 
evidence that soil erosion appeared to be significant in rainfall/runoff plot experiments when the 
desert pavement clasts were removed, exposing the underlying Av horizon, when applying a 100-
year 1-hour rainfall rate (2.67 in/hr) for one hour. This observation further stresses the importance 
of understanding geomorphic (arid biologic) surfaces and their role in controlling hydrologic arid 
geomorphic processes, because the magnitude of project impacts are measured in terms relative to 
existing conditions. 

4.2.1 Access Road Cut/Fill 

Road cuts, subsequent compaction, application of soil binders, and interception of upslope surface 
runoff could initiate gully erosion. Gully erosion is removal of unprotected soil along the flow line of 
concentrated runoff, which is further compounded by the processes of headcutting and sidewall 
slumping once the gully is started. Road fill could bury runoff generating areas to which downslope 



  
  

  

   
  

   

    
      

   
    

   

     
   
 

    
 

  

    
 

 

  
  

  
   

 

   
  

   

  
  

   
  

 

  
  

     

 

 

 

 

vegetated areas are dependent upon. These facts must be considered in the DEIS because gully 
erosion is a significant unmitigated impact that is likely to result from Project development. 

4.2.2 Solar Dishes 

In intense storms, the dishes could concentrate runoff below the bottom lip of the dish and initiate 
gully erosion. This fact is not considered in the DEIS. 

4.2.3 Additional Surveys, Data Collection and Analysis Required 

In response to the summary in the previous sections, I have concluded that the current level and 
type of analysis in the DEIS is insufficient. Failure to undertake additional surveys, data collection 
and analysis, and design of appropriate mitigation actions as described below will result in significant 
unmitigated impacts to the desert pavement and cryptobiotic soils, with corresponding dramatic 
increases in sediment and wind erosion, and significant impacts: 

1. Perform rainfall/runoff/sediment yield plot studies on different geomorphic surfaces 
(perhaps at multiple proposed solar sites) under existing and project (with and without BMPs) 
conditions. 

2. Justify and/or quantify desert pavement, cryptobiotic crust, and BMP effectiveness 
(especially the soil binders given their proposed broad application) on stabilizing soils and runoff 
generation, using empirical data if available, site testing, or sensitivity modeling. 

3. Revise the soil loss calculations, using a GIS-based approach (several examples exist in the 
literature), and use the information (from the above recommendations) as input into the sediment 
transport model. 

4. Confirm whether solar dish runoff under intense runoff will not concentrate below the 
bottom lip of the solar dish and initiate gully erosion. 

5. Confirm whether access road cuts will not intercept and concentrate runoff, inducing gully 
erosion, especially if they coincide with backfilled trenches. 

4.3 HYDRAULICS, SEDIMENT TRANSPORT, AND SCOUR 

The DEIS did not provide any hydraulic calculations to support the selection and sizing of onsite 
drainage network, diversion facilities and BMPs nor a sedimentation report nor scour analysis. 

4.3.1 Additional Surveys, Data Collection and Analysis Required 

The current level and type of analysis in the DEIS was insufficient. Failure to undertake additional 
surveys, data collection and analysis, relating to hydraulics, sediment transport, and scour as 
described below will result in significant impacts to the morphology of the desert washes, potential 
significant impacts to receiving waters downstream of the project site, and potential dangers to the 
solar dish towers: 

1. The sediment transport modeling must be completed with the appropriate inputs. 2D or 3D 
sediment transport modeling should be undertaken for existing and project conditions to include all 
representative project elements (i.e., BMP effectiveness, solar dish towers in the washes, etc.). If this 



   
 

      
   

  
   

  

   
  

  

  
 

   

 

   
     

 

  

     
   

  
   

   

  

  
  

   

    
 

  

  

       
   

   
 

   

 

 

 

 

 

does not occur there is not sufficient modeling to conclude that impacts from the project will be less 
than significant with proposed mitigation. 

2. Long-term changes in fluvial morphology should be assessed within and downstream of the 
project site as a result of the project and also as a result of climate change. Long-term hydrologic 
simulations may be required as short-term (or design flood) outcomes only provide a "snapshot" 
from the starting condition. The long term degradation of the project site as well as downstream 
washes is therefore likely to be underestimated. 

3. Until further detailed sediment transport analyses suggest no significant impact, solar dish 
towers should not be constructed in the washes. 

4.4 OFFSITE IMPACTS 

A review of the offsite impacts provided in the DEIS and associated documents has been conducted. 
What follows here is a summary of those investigations, including a critique, followed by 
recommendations for modification to the analyses or additional analyses. 

4.4.1 Hydrology 

The forthcoming final hydrology report should include a modeling effort that considers project 
conditions hydrology and climate change impacts on the existing channels and washes as well as 
those on aquifer recharge. 

4.4.2 Surface Erosion and Sediment Yield 

With implementation of the project, and depending on the depth of grading and BMP effectiveness, 
sediments and salts could be carried with surface runoff from the extensively graded project site. 
Considering intense rainfall and subsequent runoff occur in the summer, these fine sediment could 
become airborne and affect local residences downwind and visitors to the proposed National 
Monument. These effects must be analyzed and mitigated. 

4.4.3 Hydraulics, Sediment Transport, and Scour 

The DEIS did not provide any hydraulic calculations to support the selection and sizing of onsite 
drainage network, diversion facilities and BMPs, nor a sedimentation report nor scour analysis. 

4.4.4 Additional Surveys, Data Collection and Analysis Required 

The current level and type of analysis in the DEIS is insufficient. Failure to undertake additional 
surveys, data collection and analysis relating to potential offsite impacts will result in significant 
impacts to the downstream and downwind resources of the project site. 

5 ANALYSIS OF ALTERNATIVES 

Three alternatives besides the 850 MW Proposed Project, the 720 MW Avoidance of acquired and 
donated lands, the 275 MW Reduced Acreages, and a no project alternative (i.e., No Action), were 
analyzed in the DEIS. The DEIS did not clearly articulate the environmentally preferable alternative. 
However, the least environmentally damaging alternative was identified in the Soil and Water 
Resources Section of the DEIS as the Reduced Acreage Alternative. Since my review of the DEIS was 



    
    

   
 

     
  

    
   

      
    

 

    
  

 

    
 

     
 

      
  

    
 

 
      

   

  

   
 

   

    
  

      
  

  
     

  

 

focused on the hydrologic and geomorphic impacts of the project, and not necessarily practicable 
considerations of the various alternatives or the biological and cultural resources of the project, my 
comments below express our concerns that the Reduced Acreage alternative would have continued 
impacts to the environment. 

Based on my review, and in consideration of Section 4 findings, the Reduced Acreage alternative 
should be further mitigated for the following reasons: 

1. While the solar dishes were removed from the primary washes, access road cutoff walls 
remained intact. As described in Section 4, the sediment basins and vague maintenance schedule 
would result in onsite and offsite degradation of the washes based on the unwarranted and 
unjustified desire to control natural sedimentation processes onto, through, and off of the project 
site. 

2. While the solar dishes were removed from the primary washes, several secondary washes 
have solar dishes in the washes of unstated consequence to onsite and offsite resources. These 
consequences should be analyzed. 

3. While there would be considerably less Suncatcher units on the project site, disruption of 
the desert pavement and crytobiotic crust and the associated erosion and sedimentation would still 
occur, even though to a lesser extent. Analysis of an offsite disturbed alternative should be included 
in future BLM analysis. 

4. Access road cutoff walls and the proposed culverts create artificial grade controls and 
sediment discontinuities that can degrade onsite and offsite washes, 

5. The technical analyses, to varying degrees, were inadequate to support the DEIS assessment 
of impacts until they are corrected. 

A modified Reduced Acreage alternative may be the environmentally preferred alternative 
depending on the outcome of the analysis of other environmental impacts analyzed in the DEIS (i,e. 
biological, transmission, and cultural impacts of the Project). 

6 ADEQUACY OF MITIGATION 

In light of the previous information, the adequacy of the mitigation measures proposed in the DEIS 
are discussed. 

6.1 SOIL BINDERS AND LINEAR SEDIMENT BARRIERS 

Soil binders are proposed to be used to treat soil erosion by wind and water. The erosion control 
plans in the DESCP suggest extensive use of soil binders throughout the project site with little 
specifics on the placement of linear sediment barriers. The potential impacts of the soil binders on 
the natural characteristics of the desert pavement (specifically soil infiltration, runoff generation, 
and soil erosion), in addition to specifics on binder deterioration and reapplication rates, and 
downslope flow convergence leading to gully erosion, were not investigated nor stated. As such, 
more information is needed pertaining to the use of soil binders, 



  
 

  

  

    
 

   
 

   
 

   

    
 

    
   

  
     

 

  

    
    

  
 

     
 

     
   

 

It is noted here that placement of linear sediment barriers on a project of this scope is better left to 
the final phases of the design. However, the effectiveness of these treatments at controlling 
sediment needs to be quantified for use in the soil loss calculations. 

6.2 SEDIMENT BASINS 

Sediment basins were proposed to control existing sediment movement onto, through, and off the 
project site by trapping it in varying sized sediment basins at property boundaries and road crossing 
internal to the project site. Sediment basins have the potential to starve the fluvial system within 
and downstream of the project site of sediment, leading to highly detrimental changes in the 
morphology of the washes. As such, this mitigation solution is not recommended and will result in 
unanalyzed significant impacts. 

6.3 REMOVAL OF SOLAR DISHES FROM THE WASHES 

This mitigation measure, as proposed in the Reduced Acreage alternative in the DEIS, removes the 
solar dishes from the primary washes to avoid significant impacts to fluvial morphology and 
sediment transport. In lieu of detailed 2D sediment transport analyses that may suggest otherwise, 
removal of the solar dishes from the primary washes is a prudent precautionary measure to 
minimize significant impacts to onsite and offsite wash morphology and subsequent sedimentation 
and water quality impacts. To further this precautionary measure, within the extent practical, it may 
be necessary to avoid placing solar dishes in the secondary washes as well. 

6.4 DESCP/SWPPP AND CONDITIONS OF CERTIFICATION 

The DESCP/SWPPP and Conditions of Certification are overarching measures to ensure the project 
conforms to applicable laws, ordinances, regulations, and standards. However, these overarching 
measures, in particular the DESCP/SWPPP, are draft conditions of conformance that are partially 
based on inadequate technical analyses and project elements that are in a state of flux (i.e., recent 
changes in the Project's Primary water supply), As such, these overarching, measures do very little to 
ensure that that project will not significantly impact the environment. Because the DEIS does not 
consider this water supply from the groundwater aquifer, additional information should be provided 
for public review. An additional opportunity to comment on this aspect of the project is warranted 
once a description and analysis is provided. 
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1 	 INTRODUCTION 

This document provides an analysis of the hydrologic and geomorphic impacts described in the 
Draft Envir.onmentsllmpact Statement (DEIS) for the Calico Solar Project, formerly SES Solar 
O"ne, (Project). In developing this analysis, I also examined reference documents relied upon in 
the DE"IS and more recent submittals from the Applicant to the Bureau of Land Management 
(BlM) and the Energy Commission. Thus, this comment includes a detailed critique of the 
tachnici:d analyses that have been disclosed to d"ate. Further, I describe additional analyses 
needed to address the impacts associated with the proposed application and to formulate 
potential mitigation" measures to reduce impacts to less than significant and identify the 
environmentally preferable" alternative. 

2 	 INADEQUACY IN DESCRIPTION Of THE AFFECTED 

ENVIRONMENT 


Elements of the environmental setting were grossly inadequate, and"as such. limited the 
description of the project impacts, hindered the impact analyses, and ultimately undennined the 
adequacy of the proposed mitigation. More specifically: 

1. 	 Desert ,pavement and its influence on hydrologic and sedimentation processes was not 
acknowledged or analyzed; 

2. 	 Cryptobiotic crust and !~s influence on hydrologic and sedimentation processes was not 
aCknoWledged; and 

3: Climate ch~nge and its influence on hydrologic and sedimentation processes was not 
acknowledged. 

2.'1 DESERT PAVEMENT 

It is my opinion that the physical propertl~s of the desert pavement at the site have neither been 
adequately nor correctly characterized, Any alterations to the desert pavement and distinct 
geomorphic surfaces across the project site have the potential to dramatically affect infiltration 
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and runoff compared to the existing conditions (Sharifi et. al1999, Okin et al. 2000. Okin 2002) 
(also see Figures 1 and 2). The applicant is relying on information on the formation of desert 
pavement from a biology report (PWA 2010). This report incorrectly describes the formation of 
desert pavement as "fine sediment [that] has been selectively scoured away by wind or water 
action over time." Instead of erosion, desert pavement is created by the slow accumulation of 
soil below the eV.Olving stone pavement (McFadden et al. '198l). 

It is important to fully understand the existing conditions in order to be able to identify the 
potential impacts, which will be dramatically different in a "crust" that evolved from erosion 
compared to top layer that is created by accumulation. Further, the proper understanding of the 
evolution of desert pavement directly ties into the understanding of its resilience and self healing 
abilities to minor anthropogenic disturbances. Major disturbances, such as thOse related to 
construction a'nd corresponding erosion may lead to the crossing of thresholds where desert 
pavement may never again recover. However, minor disturbances may restore themsel~es over 
centur.ies if the mature Av horizon (eolian material that accumulates at the surface of desert 
soils, most ofte'n beneath a desert pavement) remains intact (Pelletier e1 a!. 2007). In the 
context of project construction and subsequent maintenance activities (i.e". servicing the Power 
Con.version Unit, monthly mirror washing, elc.). this is unlikely to occur. Even shallow grading, 
as proposed in this project, will disturb the desert pavement and leave the Av horizon exposed 
to erosion (Okin et al. 2000), Under such a condition, while it has been observed that there are 
no statistical differences in the short term runoff characteristics with the clast cover removed 
(Chen et a\.. 2009), it has been observed that sediment production from ~he impacted surface 
can be significant over time (see Figures 1 and 2). 

The, increased sedimentation from the grading activities as well as from the solar arrays directly 
in the washes would significantly impact the morphology of the washes, and subsequent 
delivery of runoff laden with very fine sediments (i.e., clays and silts) farther downstream. There, 
this fine material is likely to be picked-up and transported off-site by winds (Okin et al 2000). 
Additionally, deep grading', another potential impact of the proposed project, will likely destroy 
the Av horizon and locally increase infiltration, decrease runoff, increase transmission losses, 
.and significantly impact the movement of soluble salts from the leach zone beneath the desert 
pavement. Depending on the desert pavement type and the level of disturbance to the lea'ch 
zone (climate yhange or human disturbance), in~ea~ed infiltration and transmission losses 
could drive soluble salts downward into the groundwater, thereby increasing groundwater 
·sallnity (Graham at at 2008). Furthermore, disturbance of the desert pavement could have 
'significant in(jire'ct impacts on neighboring pavement types and established vegetation, since 
vegetatiOn is linked to pavement type, clast cover, and influenced by proximity to leached 
soluble salts (Wood et al. 2005). 

2.2 CRYPTOBIOTIC CRUST 

Although a detailed surface soils assessment. including identification of the presence of a 
cryptobiotic crust, waS not undertaken, it is highly likely that cryptobiotiC crust is widespread 
'across 'the site. Cryptobiotic crust. which is present at the surface of most desert soils, plays an 
important role in making nitrogen available to desert plants (Wohtfahrt at a'l. 2007). I have 
personally encountered cryptobiotic crust at similar elevations arid in locations comparable and 
close to the project Site as well as in other areas throughout the Mojave Desert. In my opinion. 

2 6/30/2010 
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the impacts to the cryptobiotic crust were not analyzed, nor were mitigation techniques 
,provided. 

The cryptqblotic crust' is a highly specialized community of cyanobacteria, mosses. and lichen 
and are prevalent in the project area. The living organisms present in the desert soils create a 
surface crust ·of soil particles bound together by organic material. The thickness ·of these crusts 
can reach up to 10 cm. The crusts are important members of the desert ecosystem and 
contribute to the well-being of other plants by stabilizing sand and dirt. promoting moisture 
retention, and fixing atmospheric nitrogen. Because of their thin, fiberous nature, cryptobiotic 
'soils are extremely fragile systems. Some species in the soil can recover within a few years of 
disturbance, but slow growing species may require more than a century to recover. 

Disruption of the crust will result in decreaS€d organism diversity, soil nutrients, stability, and 
organic matter. The crusts significantly aid infiltration of preCipitation, and anthropogenic 
disturbance can dramatically increase surface runoff a.nd increase the rate of soil loss 'by an 
order of magnitude. These increases in sediment laden runoff could signifICantly impact the 
morphology of the existing washes. Also, wind erosion is substantially more prevalent with 
disruption of the crust. Crusts that may remain intact downstream of the project site will 

.inevitably be buried (and therefore permanently impacted) through windblown and water • 
transported erosion. 

2.3 CUMATE CHANGE 

Climate change can have an influential role in shaping the projeers impacts on the environment 
in terms of hydrologic response and soil erosion. Provided that intense summer storms are 
responsible for a majority of the runoff that occurs at the project site, the Nature Conservancy 
Climate Wizard (http://www.climatewizard.org/) would suggest that summer rainfall in 
southeastern California may increase by as much as 50% by 2080. in the summer, which could 
be accompanied by significant increases in rainfall intenSity and erosivity (Angel et al. 2005). 
Significant increases in rainfall quantity. intensity, and erosivity will have a profound impact on 
the landscape. especially on the morphology of the washes where solar dishes are proposed. 
Chal;'lges to: the morphology of the washes would significantly impact the structural stability and 
flood. preparedness of the solar dishes placed in the washes. This large scale erOSion will 
subsequently have significant air quality impacts to downwind resources if project design and 
'Implemented BMPs -were not adaptively managed to deal with these futLire changes in the 
climate. 

While ·rainfall "intenSity is predicted to' increase. at the same time recharge is predicted to 
decrease for several reason. (1) Aquifer recharge in the. Mojave Desert occurs mostly in the 
winter 'when rainfall events .are low in intenSity and long in duration. However, the shift from 

1 hnp;lIwwwl~oilcrust.org/crust.pdf. 
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precipitation events occurring less in the winter and more in the summer will lead to more runooff 
and tess infiltration. which equals less recharge. (2) Increased temperatures \Nilliead to 
increased evapotranspiration, even if precipitation remains unchanged (Seager et at 2007, 
Diffenbaugh 2008, Kerr 2008). Se'e Figures 3 and 4. As shown in Figure 5 the increase in 
variability in precipitation patterns are already noticeable. While there have been dis1inct wet 
(1910s and 19405) BAd dry (1920s and 1950s) periods over the past century, the wettest and 
driest year have already occurred this century (within the paS110 years). 

3 INAD,EQUACY IN DESCRIPTION OF PROJECT IMPACTS 

Th'e OErS failed to adequatefy ~nalyze or describe project impacts. This failure is partially due to 
the DEIS' failure to consider and describe important elements of the project setting. As outlined 
below, inadequacies in describing project impacts are analyzed in terms of onsite. offsite, and 
cumulative impacts. 

3.1 O,NSITE 

3.1.1 Sedimentation and Morphology 

The PEfS Identified potential sedimentation impacts onsite from construction and ope"rations 
(see'pages C.7-15 to 19. C.7-27 to 31, and C.7-35 to 37). The DEIS concluded that 
morphological impacts to the washes would be significant due to increased sedimentation from 
the solar arrays from soil erosion due to grading"impacts; and subsequent changes to the 
sediment transport character of the washes to include scour effects, created by the solar dish 
towers. 

While I agree with this assessment of impacts, other sedimentation issues were not highlighted 
in the DEIS including: (1) the potential for significant gully erosion to be initiated by interception 
of runoff in access road cuts (and trenches) and/or concentrated runoff directly beneath the 
bottom lip of the solar dishes during intense summer s~orms. and (2) the potential for significant 
degradati,or:t (i.e., incision) of, the washes as a result of ii'nplemen,ting the sediment basins. 'Gully 
erosion has the ability to deliver significant quantities of sediment to the dendritic network of 
washes, which in turn can significantly impact the mor.phology of the washes. With respect to 
the sediment basins, subsequent analyses by Chang (2010) for the Imperial Valley Solar Project 
highlighted the significant impacts posed by implementation of the sediment basins (see Section 
'6,2), resulti'lJ in 'sediment starvation onsite (and offsite). which is then countered by incision and 
subsequent impacts to,the morphology of the washes and the habitats supported by the 
washes. The sediment basins for the C$llico Solar Project were redesigned after the DEIS was 
published. The BlM must analyze impacts of these redesigned sediment basins for the Calico 
Solar Project. The BlM should take into account Chang's comments on the Imperial Valley 
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Project because they likely apply, and should be analyzed, in the context of Calico Project 
im"pacts as well. 

3.1.2 Hydromodification 

Potentfal" increases in surface runoff were inadequately addressed because the Projeet 
environment (desert pavement and cryptobiotic crust as described In sections 2.1 and 2.2 
"sbove) as well as the consequences of its manipulation are either poorly understood or simply 
ignored by"the applicant and the BlM. Henc:e, the DEIS failed to adequately address the 
impacts of hydromodification and 1m potential to significantly change hydrologic characteristics 
(I.e., runoff duration, frequency, VOlUme), which, in turn, can significantly degrade the washes. 

Additionally, the. effective percent Impervio~ cover (PIC) may increase under project conditions, 
in the aggregate, as a combination of site infrastructure (i.e., paved roads, building pads, solar 
disc footings), access road compaction, destruction of desert pavement and cryptobiotic crust. 
and application of soil binders" These aggregate changes in PIC were not considered and can 
"have a significant Impact on the morphology of the washes. While small increases In effective 
PIC were perceived to be negligible in the DEIS, small changes in. effective PIC can result in 
significant impacts to onsite and offsite resources if not property accounted for in the analyses 
supporting the project 

3.1".3 Project Water Supply 

The: D"El$ did" not adequately consider the water supply source suggested by the Applicant's 
Supplemental Report for Calico Solar dated May 14, 20"10, in which the applicant, among other 
thin~s, requests to change the primary water supply to adjacent wells. The applicant states j"n 
e"nvironmental1nfonnation Section 2.5.2.1 and Appendix B that ..... the aquifer- penetrated by the 
well can suPP"ort water demands for the Calico Solar site during construction and the lifespan of 
i~s operations, and pumping of the weU at the prescribed rates will have no significant impact to 
water levels in the area.;' However, this statement ;s based on inadequate and insufficient 
testing ~nd !')'Iere speculation. 

Specifically, on page 2·2 in Appendix B, URS states that a) the boundary of the aquifer "basin to 
tile e~st is not well documented: the mountains may only provide a partial groundwater barrier"; 
"and b) "Because there are no records of other wells or borings drilled- to this depth in the basin, 
the areal extent of the aquifer is not known." c) "Natural recharge into the basin is estimated to 
be about 300 afy and the storage capacity of the aquifer has been estimated to be 
apprOximately 270,000 acre-feet (af). However, little data exists to confirm these estimated 
values ... " 
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In tne Drawdown Analysis (Section 5.2.3 on page 5-4 in Appendix B) URS qualifies its 
conclusion by stating that "the geology .in the area appears to be variable and additional 
drawdown may occur as a result of long-term pumping effects." Further URS believes that "it is 
·likely that the aquifer penetrated by Well #3 is not confined." While the rate at which Well #3 
was fested (100 gpm - gallons per minute) was appropriate ·since the peak rate of water 
extraction for the project would be 93 gpm (for five years) (93 gpm ~ 150 acre· feet/year) and 
100 gpm is within the suggested +/- 10 percent of the pump rate: the duration for the test should 
have been 72 hrs for an unconfined aquifer instead of a 24 hrs. The pump test' for Well #1 (a 
step test up to 8 gpm instead of the expected Project usage of at least 93 gpm) was utterly 
inadequate for the project's water requirements. 

Based upon the information provided by URS in Appendix B 10 Applicant's Supplemental Report 
for Calico Solar, it is my professional opinion that it is Irresponsible to corsider Well #3 a reliable 
and primary wafer source fo(the Calico Solar proje'ct until additional monitc;>ring wells on and 
offsite, in addition to adequate pump tests - as. described above .. can corifirm the assumptions 
made by the appncant. It is my opinion that there are serious questions regarding the long-term 
viability of this water supply. , would recommend that this Project not be permitted without a 
back-up water supply. 

3.1.4 Climate change 

Climate change, and its potential to amplifying project-related impacts as described in Sections 
2.33.3.1.1.3.1.2 and 3,1.3, was not' considered in the DEIS. Especially for Section 3.1.3, this 
could mean that the estimates for the aquifer recharge should be approximately 50% lower by 
the end of the project lifespan. 

3.2 ·OFFSITE 

3.2.1 Sedimentation and Morphology 

Potential sedimentation and morphology impacts downstream of the project Site were briefly 
addr~s$ed (see pages C.7-15 to 19, C.7-27 to 31 , and C.7-35 to 37). The discussion suggested 
that changes in sediment supply from the project site could result in unwanted offsite' 
sedimentation (e.g., deposition) and/or incision of the downstream washes. With respect to 
sedimentation, the scope and severity of the sedimentation impacts w~re not discussed. 
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3.2.2 Air/Water Quality 

The DEIS did not consider the water quality impacts of runoff laden with sediment and soluble 

salts delivered downstream and offsite, .as well as the potential for the increas.ed sediments to 

be transported offsita by wind. 

~.2.3 Hydromodification 

Potential offsite impacts due to onsite hydromodification were not consIdered in the DEIS since 
the DEIS conclude~ onsite impacts were negligible. Signifidant offsite irnpacts 'stem from the 
ability 'of increased runoff, in terms of higher peaks and larger volumes, to do more work (or 
erosion) in the washes, thereby degrading the condition of the waShes and conveying the 
eroded sediments downstream. Impacts are similar to those described in Section 3.1.2, and In 
addition to Significant degl"?ldation of the morphology of the washes. 

3.2.4 Project Water Supply 

The Applicant's filing after the release of the D~IS did consider impacts to the zone of nfluence 
from potential groundwater drawdown as a result of Project pumping, but did so using 
inadequate and insufficient data as described above. Although the Applicant concluded that 
water extraction would have negligible impacts on water quantity, the Applicant failed to look at 
impacts relating to long-term water availability in the region and the need for a back-up water 
supply. ,None of these issues have be!Sln considered under a climate change scenario. The DEIS 
does not consiper any of these impacts. 

Climate change, and its potential to amplify downstream project~related impacts as described in 
Sections 3,2.1 and 3.2.2 was not considered in the DEIS. Neither were the implications of less 
aquifer recharge by the predicted decrease in preCipitation/infiltration. Amplification of project
related impacts means the impacts will be more severe and long-lasting under potential climate 
Change scenarios. 

,l 3.3' CUMULATIVE 
t , 

1 
While the DE/S identified existing and future projects within the immediate vicinity of the project 

, i. as well as regionally, the OEIS di~ not address cumula1ive impacts as it related to soil and water ~ 

, resources. 

I ' 
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1.3.1 Sedimentation and Water/Air Quality 

The DEIS did not consider the cumulative impacts that regional projects c~uld have on the 
sedimentation and water quality. as well as the potential for the increased sediments to be 
transported offsite by Wind, potentially affecting the proposed Mojave Trails National Monument 

3.~.2 Hydromodification 

Potenfial cumulative impacts to the Colorado River Hydrologic Region due to regional 
hydromodification and groundwater extraction (e.g.> solar projects, wind projects, urban 
devefopment projects) were not considered in the DEIS. 

Climate change, and its potential to amplifying cumulative project-related impacts, was not 
consi.dered in the DEIS. 

4 INADEQUACY IN ANALYSIS OF IMPACTS 

i, 
,It is my opinion that the core analyses supporting the DEIS, and subsequent analyses that were 
intended to partially. address analysiS shortcomings acknowledged in the DEIS, were and are 
insufficient to adequately analyze the impacts and proposed mitigation value for anyone f. altemative. The~efore, the DEIS does not prOVide an adequate basis to com para impacts to soi.! 
and water resources in the various alternatives. The following is a detailed review of the core, 
analys·es. 

4.. 1 HYDROLOGY 

4.1,1 Hydrologic Estimation Technique Utilized 

Runoff from precip.itation events affecting the project area and its vicinity was modeled by the 
applicant using the Army Corps of Engineers HEC-1(USACE 2009) computer hydrology model. 
However, a·final hydrology report has not been completed. I consider the current modeling 
method ·utilized in the OEIS inappropriate. HEC-1, which has been used in the previous 
:modeling efforts, was not designed for desert environments and produces erroneous results. 
Campbell and Bowles (2010) provide some discussion on the merits of various receilt modeling 
techniques app1ied to Southern California deserts and conclude that, while·some are better than 
.others, none ofthe, current techniques are appropriate. Additional researCh into other more 
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comprehensive hydrologic modeling software, such as DHl's MIKE SHE is recommended. MIKE 
SHE is a 3 dimension hydrologic modeling software that can be used in almost any 
environmental setting, and integrates modeling of groundWater, surface water, recharge and 
evapotranspiration, which, in turn, would provi'de more realistic and comprehensive predictive 
results (Graham and 'Butts 2005). 

4.1.2 Additional Surveys. Data CoJlection and Analysis Required 

j The current level and type of analysis in the DEIS is insufficient because the BLM failed to 

Ii 
 :undertak~ additional surveys, data collec;1ion and analysis. ~nd design of appropriate mitigation 

actions. As a result, the project design will result in significant unmitigated impacts to the desert 
pavement and cryptobiotic soils, with corresponding dramatic increases in sediment and wind 
erosion. and sign(ficant unmitigated Impacts to downstream washes and downwind resources. 

1. 	 Determine if there are existing watershed studies that can be used as representative 
studies of the project site. 

2. 	 Revise the HEC-1 calibration used ,by the applicant to at least include use of the Curve 
Number (eN) method and document calibration parameters in a table. The $tantec 
(2008) approach (i.e., calibrating to local regional regression) used for the Imperial 
Valley Solar Project is a preferred method. The current analysis under-predicts the peak 
flows likely to occur. Under prediotion of hydrology results in under prediction of 
potentially significant impacts. 

, , 	 3. hi de.veloping the rainfall loss method (I.e., eN method), correlate loss parameters to 
I 
J 	 distinct geomorphic surfaces using published data acquired through project specific 1 
1 
I· 

experiments (see recommendations in Section 4), The current analysis likely under

,i predicts runOff, erosion and potential impacts, 
4. 	 Use an appropriate temporal rainfall distribution characteristic of the convective stonns 

at the project Site. An analysis of local rainfall data will be needed to confirm the 
selection of an appropriate temporal distribution as this informs the shape and timing of 
the flood hydrograph. f 

/: 
5. Generate hydrology modeling for existing and project conditions. Project conditions 

hydrology will require a better understanding of project impacts on the effective 
percentage of impervious cover through destruction of the desert pavement structure 
and compaction of aecess roads as a result of project impacts. 

6. 	 The DEIS failed to analyze or mitigate the resulting hydromodification impacts of project 
construction and operation. Hydromodification relates to the impacts on. downstream .} 

{ washes due to ehanges in hydrologic characteristics '(i.e" runoff Guration, frequency, 
~ volume) as a result of increase in PIC, Effective PIC may increase under project 
f : 	 conditions, in aggregate, as a combination of site infrastructure (Le., paved roads,
J building pads. solar disc footings). access road compaction, destruction of desert ! 

pavement and cryptobiotic crust, and application of soil binders. The DEIS should 
analyze project changes in PIC. 

9 	 6/30/2010 
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4.2 SOil EROSION AND SEDIMENT YIELD 
. 
'. 

Limited or no soil erosion and sediment yield investigations have been performed for the pr~ject 
nor .incorporated into the DEIS. The assumptions for the preliminary debris/detention basin.. 

J sizing alqng the northern project boundary do not take into consideration the potentially 
:increased sedimentf;ltion due to the disruption of the desert pavement and cryptobiotic crust nor 
the increased variability in precipitation events as discussed in sections 2.1, 2.2 and 2.3 
.respectively.. 

Any analysis of existing conditions must account for the hiding function afforded by the desert 
pavement (i.e" the desert pavement clasts shie·lds the highly erodible Av hOrizon). Depending 
on th.e type and extent of desert pavement, it is possible to treat the clasts as surface cover 
(e.g;, rocks), which would significantly reduce soil erosion estimates under existing conditions 
and amplify project Impacts relative to a more accurate representation of existing conditions. 

The Oesert Research Institute (DRI)(Young & Chen 2009, Chen at al. 2009) has provided 
anecdotal evidence that soil erosion appeared to be significant in rainfall/runoff plot experiments 
when the desert pavement clasts were removed, exposing the underlying Av horizon, when 
applying a 1OO~year 1-hour rainfall rate (2.67 in/hr) for one hour. This observation further 

i stresses the importance of understanding geomorphic (and biologic) surfaces and their role inj . 
I controlling hyc;frologic and geomprphic processes, because the magnitude of project impacts are 
1 measured in terms relative to existing conditions. 

4.2.1 Access Road Cut/Fill 

Road cuts, subseq'uent compaction, application of soil binders, and interception of upslopei 	 • 

I. 
surface runoff could initiate gully erosion. GUlly erosion is removal of unprotected soil along the 
flow line of concentrated runoff, which is further compounded by the processes of -headC\..tting 
:and sidewall sfumping once the gully is started. Road fill could bury runoff-generating areas to 

i• 	 which downslope vegetated areas are dependent upon. These facts must be considered in the 
DEIS because gully erosion is a significant unmitigated impact that is likely to result from Project 
~evelopment. 

4.2.2 Solar Dishes 

In intense storms, the dishes could conc.entrate runoff below the bottom lip of the dish and 
initiate gully erosion. This fact is not conSidered in the DElS. 

, 
l 

i1. 
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;~ .. 4.2.3 Additional Surveys. Data Collection and Analysis Required " 

In' response to the summary in the previous sections, J have concluded that the current level and 
type' of analysis in the DEIS is insufficient. Failure to undertake additional surveys, data 
collection and analysis, and design of appropriate mitigation actions as described below will 
result in significant unmitigated impacts to the. desert pavement and cryptobiotic soils, with 
corresporldlrigdrama1ic increases in sediment and wind erosion, and significant impacts: 

1. 	 Perfonn rainfall/ru"off/sediment yield plot studies on different geomorphic surfaces 
(perhaps at multiple proposed solar sites) under existing and project (with and without 
BMPs) conditions. 

2. Justify and/or quantify desert pavement, cryptobiotlc crust, and aMP effectiveness 


! (especially the soil binders given their proposed broad applicatiOn) on stabilizing soils 

i and runoff generation, using ~mplrical data jf available, site testing, or sensitivity

L modeling.
p 
J, 3. Revise the soil loss calculations, using a GIS-based approach (5everal examples eXist in 

I the literature), and use the information (from the above recommendations) as input into 
the sediment transport model. 

4. 	 Confirm whether solar dish runoff under intense runoff will not concentrate below the 
bottom lip of the solar dish and initiate gully erosion. 

S. 	 'Confirm whe1her access road cuts will not intercept and concentrate runoff, inducing 
91:111y erosion, especially if they coincide with backfilled trenches. 

4.3 HYDRAU'lICS, SEDIMENT TRANSPORT, AND SCOUR 
, 
f 
f 

Th~ DEIS did not provide any hydraulic calculations to support the selection and sizing of onsite 

i 
l 

I drainage network, diversion facilities and BMPs nor a sedimentation report nor scour analysis. 

f . 
1 
1 	 4.3.1 AddItional Surveys, oata Collection and Analysis Required I 

The current level and type of analysis in the DEIS was insufficient. Failure to undertake 
additional surveys, data collection and analysis, relating to hydraulics, sediment transport, and 
scour as described below will result in significant impacts to the morphology of the desert 
.washes, potential significant impacts to receiving waters downstream of the project site, and 
pciten.tial dangers to the 'solar dish towers: 

1. 	 The sediment transport modeling must be completed with the appropriate inputs. 20 or 
3D sediment transport modeling should be undertaken for existing and project conditions 
to include all repre~entative project elements (Le., BMP .effectiveness, solar dish towers 
in the wash.es, etc.). If this does not occur, there is not sufficient modeling to conclud.e 
that impacts from the project will be less than significant with proposed mitigation. 
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Ir 2, t.,ong-term changes in fluvial morphology should be assessed within and downstream of 

" the project site as a result of the project and also as a result of climate, change. Long
il'. 	 term hyd'rologic Simulations may be required as short-term (or design flood) outcomes 

on'ly provide a "snapshot- from the starting condition. The long term degradation of the 
project site a~ well as downstream washes is therefore likely to be underestimated. 

3. Until further detailed sediment transport analyses suggest no significant impact, solar 
dish towers should not be constructed in the washes. 

4.4 OFFSITE IMPACTS 

A review of the offsite impacts provided in the DEIS and associated documents has been 
conducted. What follows here is a summary of those investigations, including a critique. 
followed by recommendations for modification to the analyses or additional analyses. 

4.4.1 	 Hydrology 
• 

The forthcoming final hydrology report should include a modeling effort that considers project 
conditions hydrology and climate change impacts on the eXisting channels and washes as well 
as tnose on ,aquifer recharge. 

4.4.2 Surface ErosIon and Sediment Yield 

With implementation of the project, and depending on the depth of grading and BMP 
effectiveness, sediments and salts could be carried with surface runoff from the extensively 
graded project site. Considering intense rainfall and subsequent runoff occur in the summer. 
these fine sediment could become airbome and affect local residences downwind and visitors to 
the proposed National Monument. These effects must be, analyzed and mitigated. 

4.4;3 Hydraulics, Sediment Transport, and Scour 

1 ' 
i 	 The DEIS did not provide any hydraulic calculations to support the selection and sizing of onsite 

drainage 'network, diversion facilities and BMPs, nor a sedimentation report nor scour analysis. 

4.4.4 	 Additional Surveys, Data Collection and Analysis Req,uired 

The ,current :Ievel and type of analYSis in the DEIS is insuffiCient. Failure to undertake additional 
surveys, data collection and analysis relating to potential offsite impacts will result in significant 
impacts to the downstream and downwind resources of the project site. 

12 	 6/30/2010 

JUL-01-201004:00PM FAX: 16505895062 ID: BARSTIJW FIELD OFFICE PAGE: 013 R=94~; 



JUL-01-2010 17:14 FROM:ADAMS BROADWELL JOSE 18505895062 TO: 7602526098 P.14/22 

Calico Solar Project 
DEIS Comments to the BLM 

5 	 ANALYSIS OF ALTERNATIVES 

Three altematives besides the 850 MW Proposed Project, the 720 MW Avoidance of acquired 
and donated lands. the 275 MW Reduced Acreages. and a no project alternative (i.e., No . 

I ~ Action). were analy~ed in the DEIS. The DEIS did not clearly articulate the environmentally 
,l
• preferable alte'mative. However, the least environmentally damaging alternative was identified in 

if ' the Soil and Water Resources· Section of the DEIS as ihe Reduced Acreage Alternative. Since 
S my review of the DEIS was focused on the hydrologic and geomorphic impacts of the project,
'lII. and not necessarily practicable considerations of the various alternatives or the biological and, 

cultural resources of the project, my comments below express our concerns that the Reduced ~ 
Acreage alternative would have continued impacts to the environment. 

Based on my review, and in consideration of Section 4 findings, the Reduced Acreage 
alternative should be further mitigated, for the following reasons: 

1. 	 While the' solar dishes were removed from the primary washes, access road cutoff walls 
remained intact As described in Section 4, the sediment basins and vague maintenance 
schedule would result in onsite and offsite degradation of the washes based on the 
unwarranted and unjustified desire to control natural sedimentation processes onto, 
throiJgh. and off of the"project site. 

2. 	 While the solar dishes were removed from the primary washes, several secondal)' 
w~shes hav~ solar dishes in the washes of unstated consequence to onsite and offsite 
resources. These consequences should be analyzed. 

3. 	 While there would be considerably less $uncatcher units on the project site, disruption of 
the d'esert pavement and crytobiotic crust and the associated erosion and sedimentation 
would still occur, even though to a lesser extent. Analysis of an offsite disturbed 
alternative should be included in future BlM anatysLs. 

4. 	 Access road cutoff walls and the proposed culverts create artifiCial grade controls and 
sediment discontinuities that can degrade onsite and offsite washBs, 

5. 	 The technical analyses, to varying degrees, were inadequate to support the DEIS 
assessment of impacts until they are corrected, 

Amodified Reduced Acreage alternative may be the environmentally preferred alternative 
depending on the outcome of the analysis of other environmental impacts analyzed in the DEIS 
(i,e. biologrcal, transmission, and cultural impacts of the Project). 

6 	 ADEQUACY OF MITIGATION 

In light of the previous information, the adequacy of the mitigation measures proposed in the 
DEIS are discussed. 

13 	 6/30/2010 
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r.~ 6.1 SOil BINDERS AND LINEAR SEDIMENT BARRIERS
Ii . 
·,, Soil binders are proposed to be used to treat soil erosion by wind and water. The erosion control 


plans in the OESCP suggest extensive use of soil binders 'I'Iroughout the project site with little 

> 
\ , specifiCS on the placement of linear sedinlent barriers. The potential impacts of the soil binders
..;1 . on fhe 'natural characteristics of the desert pavement (specifically soil infiltration, runoff 

II generation, and soil erosion). in addition to specifics on binder deterioration and reapplication 


~ rates, and downslope flow convergence leading to gully erosion, were not investigated nor 
stated·. As such. more information is needed perta!ning to the use of soil binders. 

!
/:• 

It is noted here that placement of linear sediment barriers on a project of this scope is better left 
to the final phases of the design. However, the effectiveness of these treatments at controlling 
sediment needs to be quantified for use in the soil loss calculations.i•i 
6.2 S·EDIMENT BASINS 

Sediment basins were propos·ed to control existing sediment movement onto, through. and off,r 
~' the project site by trapping it: in. varying sized sediment basins at property boundaries and road 

crossing internal to the project site. Sediment basins have the potential to starve the fluvial 
system within and downstream of the project site of sediment, leading to highly detrimental 
cRanges in the morphOlogy of the washes. As such, this mitigation solution is not recommended 
and will re~Lilt in unanalyzed significant impacts. 

6;3 REMOVAL OF SOLAR DISHES FROM TI-IE WASHES 

< 	
This mitlgatJon measure, as proposed in the Reduced Acreage alternative in the DEIS, removes 

.. 	 the solar dishes from the primary washes to avoid significant impacts to fluvial morphology and 
sediment transport. In lieu of detailed 20 sediment transport analyses that may suggest 
otherwise, removal of the solar dishes from the primary washes is a prudent pr~caUlionary 
measur~ to minimize significant impacts to onsite and offsite wash morphology and subsequent 
.sedirhentation and water quality impacts. To further this precautionary measure, within the · 
extent. practical, it may be necessary to avoid placing solar dishes in the secondary washes as 
well. 

f 6.4. DESCP/SWPPP AND CONDITIONS OF CERTIFICATION
j! 

I 
The DESCP/SWPPP and Conditions of Certification are overarching measures to ensure the 
project conforms to applicable laws, ordinances, regulations, and standards. However, these 
overarching measures, in particular the DESCP/SWPPP, are draft conditions of conformance 

j~ 

, 	 that are partially based on inadequate technical analyses and project elements that are in a 
state of flux (I.e., recent ch~nges in the Project's Primary water su.pply). As such, these.l-

f . 

l 
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overarching, measures do very little to ensure that that project will not significantlS' impact the 
environment. Because the DEIS does not consider this water supply from the groundwater 
aquifer, additional infonnation should be provided for public review. An additional opportunity to 
comment on this aspect of the project Is warranted once a description and analysis is provided. 
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, Figure: 1: Erosion caused by run..off along a mining read where desert p13vement was removed 
in the 1960s, Here the top layer was simply bulldozed to the side exposing the accumulated 

t Av Horizon, This mining road is located approx, 45 miles I'lorth-east of the project area. The 
pre-mining road conditions of this area were flat and uflmterrupted, 
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Figure 2: As In the !)l'Oposed project tlrea. the desert pavement Itself consists of a th in layer of 
rocks which has captured sand and dust over 1he millennia. Once the top layer is removed, 
the accum.ulated sand, clay and silt below the desert pa'"ement is easily eroded away as 
shown In this photo. 

I 
~ 

i
I I 

( 

f 

i 
l 

i
: 

- • 
18 6/30/2010i 

, JUL-01-2010 04:02PM FAX: 16505895062 ID:BARSTOW FIELD OFFICE PAGE:019 R=95% 



I 

II y 

I~ . JUL-01-2010 17:16 FROM:ADAMS BROADWELL JOSE 16505895062 TO: 7602526098 
( 

" 
!J 

Calico Solar Project 
,-Ii ! DEIS Comments to the BLM 
I',~ 
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Figure 3: Modelled changes in annual mean precipitation minus evaporation over the American 

Southwest (125{degrees}W to 95{degrees}W and 25{degrees}N to 40{degrees}N, land:l: 
, areas only). averaged over ensemble members for each of the 19 models, from Seager et 
~f . al.• Science 316, 1181 -1184 (2007) . 
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B Relath"e Responsiveness 
f Figure 4: Results of 1'5 GeMs from the IPCC Fourth Assessment Report show areas of the 

;. southwestern United States and northern Mex;co as the most persistent hotspots for 
climate 'change. Responsiveness of the southwestern hotspot comes from inqreased 

;' variability in precipitation from one year to the next (not from progressive warming or a long11 
L 
 terr.n rise or fall in precipitation) (Diffenbaugh 61 al. 2008, Kerr 20(8). 
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Figure 5: Precipitation fer the Mojave Desert Region for water years (Oct - Sept.) starting in 

1895. Note that the wettest and driest years on record all have happened in this century, 
indicating that the hotspot in the desert southwest suggested in Figure 4 is already 

occurring. 
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COMMENTS OF DAVID MARCUS  

ON BEHALF OF THE 


CALIFORNIA UNIONS FOR RELIABLE ENERGY 

ON THE BUREAU OF LAND MANAGEMENT’S  


DRAFT ENVIRONMENTAL IMPACT STATEMENT 

FOR THE CALICO SOLAR ENERGY PROJECT 


July 1, 2010 


I. Introduction 

I have been working for the California Unions for Reliable Energy (“CURE”) as a 
consultant reviewing the Application for the Calico Solar Energy Project 
(“Calico” or “Project”) since the data adequacy phase. I have reviewed the Draft 
Environmental Impact Statement / Staff Assessment issued by the Bureau of 
Land Management on March 30, 2010 and other documents relating to the 
Project. 

My testimony is based on the activities described above and the knowledge and 
experience I have acquired during more than 25 years of working as an energy 
consultant, including a dozen years working on power plant siting cases on 
behalf of CURE. A summary of my education and experience is attached to this 
testimony as Exhibit 1. 

II. Summary of Conclusions 

A number of transmission upgrades will be needed for the Calico Project to 
operate. Many of these upgrades were not adequately identified in the DEIS. 
Notably, environmental impacts from these upgrades were not identified, 
analyzed or mitigated. Additionally, transmission upgrades that were identified 
were not properly analyzed or mitigated.  The DEIS overtly concludes that some 
impacts of upgrades needed for the Calico Project to operate will be analyzed in 
a future EIR/EIS.  Finally, standard conditions of approval for California power 
plant projects were omitted from the DEIS.  

The DEIS should be revised to include a complete discussion of the impacts and 
mitigation associated with all transmission upgrades required for Calico 
operation and should analyze the economic impacts associated with the LGIA 
needed for the Project and subsequently rejected by FERC. 



 
 

 

 

 
 
 
 
 
 
  

 

  
 

 

 

                                                 

 

	 









III. Issues 

a.	 DEIS Fails to Analyze Environmental Review of Potential Pre 
Project Upgrade Requirements   

To ensure grid reliability once Calico is constructed, the DEIS identifies a number 
of transmission upgrades that would need to be constructed prior to the 
operation of the Project. Six transmission upgrade projects are identified that 
would need environmental review prior to Calico operations that were not 
studied in the DEIS: 

1. Upgrade of the Inyo 115kV Phase-Shift transformer; 
2. Inyokern substation conversion to 230kV; 
3. New Lugo-Kramer Transmission Line project;  
4. Construction of a third Lugo 500/230kV Transformer Bank;  
5. Mountain Pass-El Dorado 115kV line reconductor; and  
6. El Dorado 230/115kV transformer Bank.1 

The DEIS acknowledges that it is reasonably foreseeable that some or all of these 
transmission projects may become part of the Calico Solar Project if higher-
queued projects withdraw their applications.2  However, the DEIS does not 
include any environmental analysis for any of these Projects. Further, the DEIS 
does not provide any analysis of the likelihood of these other interconnection 
Projects being approved. These six transmission upgrade Projects are reasonably 
foreseeable interdependent parts of this Project, without which the Calico Project 
could not operate. 

b. 300 MVar of Dynamic Reactive Support Facilities Are Not 
Analyzed in the DEIS 

The DEIS concludes that “the project will need to provide 300 MVAR of dynamic 
reactive support.”3  However, the DEIS does not identify where these dynamic 
reactive support projects would be located, or provide any description of them, 
or describe what the environmental impacts of these projects would be. The DEIS 
must provide a description of these projects, which are necessary for the Calico 
Project to function. 

1 DEIS p. D.5-7.

2 Id. 

3 DEIS p. D.5-9. 




 

 

  

 
 

 

 

 
 

 
 

                                                 

	 









c.	 350 MVar of [Static] Reactive Support Facilities Are Not 
Analyzed in the DEIS 

The DEIS concludes that the Project will need 350 MVar of Reactive Support 
Facilities.4 I can only assume that the DEIS intended this to mean “Static” 
Reactive Support Facilities since the DEIS separately identified a need for 300 
MVar of “Dynamic” Reactive Support Facilities. Dynamic and static reactive 
support are not the same, and are supplied by different kinds of devices. 
Although not clearly described, the DEIS appears to identify some of the facilities 
to supply the Static Reactive Support as part of the Project.  The DEIS identifies 
six 45 MVar capacitor banks onsite, which adds up to 270 MVar, not 350 MVar. 5 

Therefore, the DEIS should identify where the facilities to provide the remaining 
80 MVar of Static Reactive Support will be located and any environmental 
impacts that will result from the construction and/or operation of these facilities 
for the Project. 

d. Downstream Transmission Upgrades Not Studied in DEIS 

The DEIS concludes that environmental impacts of downstream transmission 
facilities associated with the Project will be evaluated in a future EIR/EIS.   

Under the 275 MW Early Interconnection option, Pisgah Substation 
would be expanded adjacent to the existing substation, one to two 
new 220 kV structures would be constructed to support the 
transmissions interconnection (gen-tie) from the Calico Solar 
Project into Pisgah Substation, and new telecommunication 
facilities would be installed within existing SCE Right of Ways 
(ROWs). 

The 850 MW Full Build-Out Option would include replacement of a 
67-mile 220 kV SCE transmission line with a new 500 kV line, 
expansion of the Pisgah Substation at a new location and other 
telecommunication upgrades to allow for additional transmission 
system capacity to support the operation of the full Calico Solar 
Project.6 

These upgrades needed for the Calico Solar Project to operate will require 
significant ground disturbance.  This is especially true for the “Full Build-Out 

4 DEIS pp. 10-11.

5 DEIS, project description, pp. 4-5.

6 DEIS p. D.5-15. 




 

  
  

 

 
 

 

 

 

                                                 

	 

	 

Option.” The DEIS omits analysis of these upgrades as a part of the Calico 
Project. 

e.	 Mitigation Requirements in DEIS Omit Discussion of 
Reactive Support Facilities 

The DEIS includes Condition of Certification TSE-5 to ensure that the design, 
construction, and operation of the proposed transmission facilities is in full 
compliance with federal, state and local laws and regulations.7  This condition 
lays out equipment requirements at the on-site substation, but does not include 
either the 300 MVar of dynamic reactive power capability required for the 
Project,8 or the 270 MVar9 - 350 MVar10 of static reactive support facilities 
required for the Project. 

f.	 Signed Large Generator Interconnection Agreement Should 
be a Condition of Project Approval 

The DEIS does not include a condition of certification requiring the Applicant to 
provide a standard signed Large Generator Interconnection Agreement 
(“LGIA”). An LGIA is an agreement necessary to facilitate the lawful and 
reliable interconnection of a large generating facility with the transmission 
system. Similarly, the DEIS does not require that environmental approval of the 
lines and other facilities required by such an LGIA as a condition of construction, 
transmission construction, or project operation.  

It is typical with the siting of power plants in California for the Energy 
Commission to require a signed LGIA as a condition of certification.  The BLM 
should likewise require a signed LGIA as a condition of Project approval.  
Furthermore, the BLM should require environmental review and approval of all 
facilities identified in the LGIA as a condition of Project approval since these 
facilities must be approved and built before the Calico Project can reliably 
operate. 

The requirement for a signed LGIA is particularly important in light of the recent 
Federal Energy Regulatory Commission decision to deny the Large Generator 
Interconnection Agreement filed by the Applicant and Southern California 
Edison. Building the Project and the connected transmission line will have 
significant economic impacts on CAISO transmission customers. CAISO 

7 DEIS pp. D.20 to D.22.
8 DEIS, p. D.5-9.
9 DEIS, pp. 4-5.
10 DEIS, pp. 10-11. 



 

 
 

 

 

                                                 

	 

customers protested the large financial risk accruing to them as a result of the 
LGIA that was submitted to the FERC for approval. The protest was based in 
part on the fact that the LGIA departed from standard processes. FERC granted 
approval for an LGIA that included ONLY 275 Mw of the 850 Mw Project. 

Unless and until there is an approved LGIA for the proposed expansion of the 
Calico project beyond 275 Mw, there is no reason to believe Calico will be able to 
obtain financing for more than 275 Mw, and no certainty regarding what 
transmission facilities will be required to interconnect more than 275 Mw, or 
when they may be built. Thus the environmental consequences of the 
interconnection facilities required to expand beyond 275 Mw cannot be known, 
and no permit should issue. 

g.	 The DEIS Fails to Include a Condition Requiring the Project 
Design to Compensate for Onsite Var Consumption 

The DEIS concludes that the Project “should be designed and constructed with 
adequate reactive power resources to compensate [for] the consumption of Var 
by the generator step-up transformers, distribution feeders and generator tie-
lines.”11  The DEIS fails to include a corresponding condition of certification for 
this DEIS-required mitigation. 

11 DEIS p. D-23. 



                                                                                                             

 
 
 
 

 
 
 

 
 
 

 
 

 

 
 

 
 

 
 

 

 
  

 

 
  


 RESUME 


DAVID I. MARCUS June 2010 
P.O. Box 1287 
Berkeley, CA 94701-1287 

Employment 

Self-employed, March 1981 - Present 

Consultant on energy and electricity issues.  Clients have included Imperial Irrigation 
District, the cities of Albuquerque and Boulder, the Rural Electrification Administration 
(REA), BPA, EPA, the Attorney Generals of California and New Mexico, alternative 
energy and cogeneration developers, environmental groups, labor unions, other energy 
consultants, and the Navajo Nation. Projects have included economic analyses of utility 
resource options and power contracts, utility restructuring, utility bankruptcy, nuclear 
power plants, non-utility cogeneration plants, and offshore oil and hydroelectric projects. 
Experienced user of production cost models to evaluate utility economics. Very familiar 
with western U.S. grid (WSCC) electric resources and transmission systems and their 
operation and economics. Have also performed EIS reviews, need analyses of proposed 
coal, gas and hydro powerplants, transmission lines, and coal mines. Have presented 
expert testimony before FERC, the California Energy Commission, the Public Utility 
Commissions of California, New Mexico, and Colorado, the Interstate Commerce 
Commission, and the U.S. Congress. 

Environmental Defense Fund (EDF), October 1983 - April 1985 

Economic analyst, employed half time at EDF's Berkeley, CA office. Analyzed nuclear 
power plant economics and coal plant sulfur emissions in New York state, using ELFIN 
model. Wrote critique of Federal coal leasing proposals for New Mexico and analysis of 
southwest U.S. markets for proposed New Mexico coal-fired power plants. 

California Energy Commission (CEC), January 1980 - February 1981 

Advisor to Commissioner.  Wrote "California Electricity Needs," Chapter 1 of Electricity 
Tomorrow, part of the CEC's 1980 Biennial Report. Testified before California PUC and 
coauthored CEC staff brief on alternatives to the proposed 2500 megawatt Allen-Warner 
Valley coal project.   

CEC, October 1977 - December 1979 

Worked for CEC's Policy and Program Evaluation Office.  Analyzed supply-side 
alternatives to the proposed Sundesert nuclear power plant and the proposed Point 
Concepcion LNG terminal. Was the CEC's technical expert in PG&E et. al. vs. CEC 
lawsuit, in which the U.S. Supreme Court ultimately upheld the CEC's authority to 
regulate nuclear powerplant siting. 



 

 
 

 
 

 
 

 
 
 

 
 

 
 

 
 

 
 
 
 
 
 
 

 
 
 

 
 

 

 
    

 
 
 
 

 
 
 
 

 

Energy and Resources Group, U.C. Berkeley, Summer 1976 

Developed a computer program to estimate the number of fatalities in the first month after 
a major meltdown accident at a nuclear power plant. 

Federal Energy Agency (FEA), April- May 1976 

Consultant on North Slope Crude. Where To? How?, a study by FEA's San Francisco 
office on the disposition of Alaskan oil. 

Angeles Chapter, Sierra Club, September 1974 - August 1975 

Reviewed EIRs and EISs. Chaired EIR Subcommittee of the Conservation Committee of 
the Angeles Chapter, January - August 1975. 

Bechtel Power Corporation (BPC), June 1973 - April 1974 

Planning and Scheduling Engineer at BPC's Norwalk, California office. Worked on 
construction planning for the Vogtle nuclear power plant (in Georgia). 

Education 

Energy and Resources Group, U.C. Berkeley, 1975 - 1977 

M.A. in Energy and Resources. Two year master's degree program, with course work 
ranging from economics to engineering, law to public policy. Master's thesis on the causes 
of the 1972-77 boom in the price of yellowcake (uranium ore).  Fully supported by 
scholarship from National Science Foundation. 

University of California, San Diego, 1969 - 1973 

B.A.  in Mathematics.   Graduated  with honors. Junior year abroad at Trinity College, 
Dublin, Ireland. 

Professional Publications 

"Rate  Making  for  Sales of Power to Public Utilities," with  Michael  D. Yokell, in Public 
Utilities Fortnightly, August 2, 1984. 
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Phone 909·386-4082 
Fax 909·386-4087 

edward.phillips@bnsf.com 

July 1,2010 

Mr. Christopher Meyer 
Energy Commission Project Manager 
California Energy Commission 
1516 Ninth Street 
Sacramento, CA 95814-5512 

Mr. Jim Stobaugh 
Project Manager 
BLM Nevada State Office 
P.O. Box 12000 
Reno NY 89520 

Re: Comments on Calico Solar Project SAJDEIS 

Dear Sirs: 
BNSF Railway (BNSF) appreciates the opportunity to comment on the Staff Assessment and 
Draft Environmental Impact Statement ("SNDEIS") for the Calico Solar Project ("Project") 
proposed by Calico Solar, LLC ("Calico Solar") published March 30, 2010. BNSF is one of the 
two Class 1 railroads operating in California. Its mainline, traversed by as many as 80 trains per 
day, carries interstate commerce from the Ports of Los Angeles and Long Beach to U.S. 
Midwestern, Southwestern and Eastern markets. 
The Project proposes to place 34,000 SunCatchers, a 5,000-foot transmission line, substation, 
and maintenance facilities, along both sides of several miles of BNSF's mainline. Given the 
importance of this corridor, it is essential that safety along BNSF's mainline be maintained. In 
light of this, BNSF has several concerns regarding the Project with respect to safety and other 
issues. BNSF has been working with Calico Solar in a cooperative effort to ensure that measures 
to address BNSF's concerns are incorporated into the Project, and BNSF will continue to do so. 
Nonetheless, BNSF is providing the following comments to the SNDEIS to ensure that its 
concerns are adequately addressed, through Project design, operation plans, permit conditions, 
or as mitigation measures as appropriate. 
1) Visual Resources - Glint and Glare. The portion of the BNSF mainline along which the 
Project is proposed to be built is curved, and an essential signal for rail traffic is located in the 
vicinity near Hector Road. Both daytime glint and glare from Project mirrors, as well as the spill of 
light from nighttime maintenance activities, either of which may occur on both sides of the track, 
may significantly impact BNSF engineers' ability to see the signal. The situation would be 
exacerbated by the site elevations which Calico Solar has proposed. Glint and glare would not 
be a mere nuisance issue, but rather could present a significant safety issue. While the SNDEIS 
has begun to address glint and glare with respect to motorists on nearby roadways (SNDEIS pp. 
C.13-13 - C.13-22), and BNSF understands that a Glint and Glare Study is currently being 
performed, neither currently addresses potential glare impacts to rail. BNSF requests that these 
concerns be studied and addressed. As the SNDEIS has not proposed alternate locations for 
the Project, it is imperative that these issues be addressed at this time. 

mailto:edward.phillips@bnsf.com


2) Transmission Line Safety and Nuisance -Induction Issues. The proposed Project would 
include over 5,000 feet of new transmission line and a new substation immediately adjacent to 
BNSF's mainline. BNSF has experienced interference with signals and its employees being 
shocked in similar situations in other locations, and is concerned that the proposed configuration 
of these Project elements may raise a safety issue. While the SNDEIS addresses these 
transmission safety issues generally (SNDEIS pp. C.12-5 - C.12-7), BNSF requests that they be 
studied specifically with respect to the proximity of the transmission line and new substatlon to the 
mainline, and that appropriate conditions on the locations of these facilities be required. 
3) Hazardous Materials Management - Hydrogen. Calico Solar proposes an extensive 
underground pipeline system to provide hydrogen to the 34,000 SunCatchers proposed to be 
constructed on the 8,230 acre site surrounding the existing mainline. This pipeline system raises 
at least two safety concerns. First, if a derailment were to occur, given the desert sands, train 
cars could come in contact with the shallow underground pipeline system. Second, it has been 
determined that the hydrogen pipeline will have uncontrollable leaks. BNSF understands that 
Calico Solar has tripled the amount of hydrogen the Project will require due to their greater 
understanding of the potential for hydrogen pipeline leaks. 
In addition to the analysis of hydrogen issues presented at pp. C.5-5 - C.5-13 of the SNDEIS, 
BNSF requests that the hazards posed by the location, extent and depth of the proposed 
underground hydrogen pipeline system, and the anticipated hydrogen leaks, be analyzed with 
respect to rail operations. BNSF requests that the Risk AnalysiS being prepared with respect to 
hydrogen consider a possible derailment scenario. Additionally, BNSF requests that the exact 
location of hydrogen in relation to the signal cable be determined; that sensors be required to be 
placed to detect hydrogen leaks; that mitigation measures such as automatic shut-off valves 
along the hydrogen pipeline be considered; that the Spill Prevention, Control, and 
Countermeasures Plan require notification of the railroad of hydrogen releases; that an auto
dialer and/or other notification system be established to promptly notify BNSF of hydrogen 
releases; and that BNSF be granted access to the Project site in the event of an emergency, 
including derailment. 
4) Geology and Paleontology - Water Supply. BNSF is concerned the potential drawdown of 
the groundwater basin by the newly proposed water well may cause subsidence which might 
adversely affect rail track alignment, creating a safety issue. While the SNDEIS briefly 
addresses the issue ofpossible subsidence due to groundwater pumping at p. CA-12 (Geology 
and Paleontology), BNSF suggests that the analysis be expanded. In addition, BNSF requests 
that a notification procedure be put in place for any noted subsidence, whereby BNSF 
maintenance teams would be alerted of the issue. BNSF also intends to preserve the option of 
replacing its abandoned wells in the Hector Road location. 
In addition to the above, BNSF is concerned that security for the proposed vehicle access over 
the bridge over the mainline be considered, and that the BNSF ROW be demarcated to notify 
CaliCO Solar employees and others of their proximity to the tracks. BNSF understands that 
maintenance will be performed at night. 
To the extent that any of the above rail-related issues have not been analyzed in the Project 
SNDEIS, BNSF asks that the issues be analyzed and incorporated into the SNDEIS. BNSF 
further requests that, where applicable, the issues be addressed, through Project design, 
operation plans, permit conditions, or as mitigation measures as appropriate. 
We will continue to work with Calico Solar and look forward to meeting with CEC and BLM Project 
teams as soon as possible to provide any information or suggestions that will assist the agencies 
in their analysis and recommendations. 

2 




Thank you for the opportunity to comment on the SA/DEIS. If you have any questions, please 
contact Mr. Edward Phillips at (909) 386-4082. 

Edward Phillips 

cc: Cynthia L. Burch, Esq. 
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July 1, 2010
 

VVVViiiiaaaa EEEEllllececececttttrrrrononononiiiicccc aaaannnndddd UUUU....SSSS.... MMMMaaaaiiiillll 

Jim Stobaugh 
Project Manager 
BLM Nevada State Office 
P.O. Box 12000 
Reno, NV 89520 
cacalicospp@blm.gov 

Christopher Meyer 
Project Manager 
Siting, Transmission and Environmental Protection Division 
California Energy Commission 
1516 Ninth Street, MS15 
Sacramento, CA 95814 
cmeyer@energy.state.ca.us 

RRRREEEE:::: SSSSiiiiererererrrrraaaa CCCClllluuuubbbb ccccomomomommmmmenenenenttttssss onononon tttthhhheeee pppprrrrooooppppososososedededed CCCCaaaalllliiiiccccoooo SSSSololololaaaarrrr PPPPrrrroooojjjjecececectttt SSSSttttaaaaffffffff 
AAAAssssssssesesesesssssmmmmenenenentttt aaaannnndddd DDDDrrrraaaafffftttt EEEEnnnnvvvviiiirrrrononononmmmmenenenenttttaaaallll IIIImmmmppppaaaacccctttt SSSSttttaaaattttememememenenenentttt 

On behalf of the Sierra Club, we are writing to provide you with 
comments on the Staff Assessment and Draft Environmental Impact 
Statement (SA/DEIS) for the Calico Solar Project (08AFC13). The United 
States Department of the Interior, Bureau of Land Management’s (BLM) 
SA/DEIS is a joint document prepared with the California Energy 
Commission (“Commission”) in order to meet the requirements of the 
National Environmental Policy Act (“NEPA”) and California Environmental 
Quality Act (“CEQA”). 

The Sierra Club is the oldest conservation organization in the United 
States, with over 600,000 members nationwide, and 151,000 members in 
California alone. Sierra Club is steadfastly committed to preserving the 
legacy of California’s wildlands for future generations, while simultaneously 
recognizing that climate change has the potential to make radical changes in 

mailto:cmeyer@energy.state.ca.us
mailto:cacalicospp@blm.gov


  

                  
               
               

 
                 

               
               

                  
                 

                 
                    
                 

             
         

 
    

 
               

                  
               
                   
                 

             
               

                  
                     
               

                
                   
               

                        
             
                    

                 
                      

                 
      

 
             

                   

                                                 
                               
                             

                          
                       

         
        

       

         
        

        
         

         
         

          
         

       
     

 

        
         

        
          
         

       
        

         
           

        
        
          

        
            

       
          

         
           

         
   

       
          

                
               

             
           

our habitats and landscapes. Sierra Club is working aggressively to reduce 
carbon emissions by supporting large scale renewable projects and by quickly 
ramping up energy efficiency and rooftop solar. 

In order to help meet California’s and the nation’s renewable energy 
goals, the Sierra Club supports appropriately sited largescale renewable 
development, i.e, projects that avoid or greatly minimize environmental 
impacts to wildlife and plants and the ecosystems they depend upon. For 
example, there are hundreds of thousands of acres of privately held 
agricultural lands in California that have marginal productivity or no longer 
support farming. These lands, with relatively high solarity and poor habitat 
values, present many opportunities to help meet our goals for large scale 
solar. The Sierra Club encourages companies and agencies to prioritize these 
types of lands going forward. 

IIIInnnnttttrrrroooodddduuuuccccttttiiiionononon 

The Calico Solar Project (“Project”) is proposed for an approximately 
8,230 acre site1 in the Mojave Desert. This large alluvial fan spreads out 
from the Cady Mountains to the north, covered with sensitive desert flora 
and fauna. The Project site supports over 7,000 acres of creosote bush scrub, 
with special status plants such as crucifixion thorn, whitemargined 
beardtongue, Coves’ cassia, smallflowered sand verbena smallflowered 
androstephium, foxtail cactus, Utah vine milkweed, winged cryptantha, and 
crowned muilla dotting the landscape. Outcrops of black volcanic rock 
associated with lava flows from the nearby Pisgah crater stand out against 
the scrub bush, while Mojave fringetoed lizard run across windblown sandy 
dune habitats. The varied topography and vegetation is especially important 
to biodiversity at the site; one sees genetic variations in several reptiles and 
some mammals because of the darker colors of the volcanic rock. SA/DEIS 
C.218. As many as 340 federally “threatened” desert tortoises call this area 
home, while the native population of Nelson’s bighorn sheep forage in the 
Cady Mountains and use the region as a movement corridor. Golden eagles 
circle overhead, foraging over the site, while American Badgers and Desert 
kit fox make use of the desert land for suitable dens. This area is a 
wonderful example of the beauty and diversity found in high quality, 
undisturbed desert locations. 

The BLM and Commission should not approve the Calico Solar Project 
in this location. This 850 megawatt (MW) electricgenerating facility will 

1 It is not entirely clear if the Applicant’s newly proposed reduced acreage alternative is now 
the new project proposal as no analysis was completed; the Sierra Club is proceeding as 
though the original project proposal still exists. Additionally, many of the impacts and 
deficiencies with this project will remain with the newly proposed alternative. 

2




  

                     
          

                 
       

 
                                                          

 
                 

                 
             

               
           

               
               

               
                 

               
               

                   
                 

 
               
                 

           
                 

                   
                     

                         
                 

                 
               

                 
             
           

 
             

                 
           

                 
                  
               
                   

     
 

           
     

         
    

         

         
         
       

        
      

        
        

        
         

        
        

          
         

        
         

      
         

          
           

             
         

         
        

         
       

     

       
         

      
         

         
        

          
   

render large portions of high quality habitat a dead zone for threatened and 
sensitive status species. Unfortunately, there is no appropriate mitigation 
available for this magnitude of destruction; therefore, this Project represents 
an untenable proposal for renewable energy. 

IIII.... BBBBLLLLMMMM &&&& tttthhhheeee CCCComomomommmmmiiiissssssssiiiionononon’’’’ssss RRRResesesesppppononononssssiiiibbbbiiiilllliiiittttiiiieseseses uuuunnnndddderererer NNNNEEEEPPPPAAAA &&&& CCCCEEEEQQQQAAAA 

The National Environmental Policy Act (“NEPA”) is our “basic national 
charter for the protection of the environment.” 40 C.F.R. § 1500.1. Congress 
enacted NEPA “[t]o declare a national policy which will encourage productive 
and enjoyable harmony between man and his environment; to promote efforts 
which will prevent or eliminate damage to the environment and biosphere 
and stimulate the health and welfare of man; [and] to enrich the 
understanding of the ecological systems and natural resources important to 
the Nation.” 42 U.S.C. § 4321. To accomplish these purposes, NEPA requires 
all agencies of the federal government to prepare a “detailed statement” that 
discusses the environmental impacts of, and reasonable alternatives to, all 
“major Federal actions significantly affecting the quality of the human 
environment.” 42 U.S.C. § 4332(2)(C). This statement is commonly known as 
an environmental impact statement (“EIS”). See 40 C.F.R. Part 1502. 

The EIS must “provide full and fair discussion of significant 
environmental impacts and shall inform decisionmakers and the public of 
the reasonable alternatives which would avoid or minimize adverse impacts 
or enhance the quality of the human environment.” 40 C.F.R. § 1502.1. This 
discussion must include an analysis of “direct effects,” which are “caused by 
the action and occur at the same time and place,” as well as “indirect effects 
which . . . are later in time or farther removed in distance, but are still 
reasonably foreseeable.” 40 C.F.R. § 1508.8. An EIS must also consider the 
cumulative impacts of the proposed federal agency action together with past, 
present and reasonably foreseeable future actions, including all federal and 
nonfederal activities. 40 C.F.R. § 1508.7. Furthermore, an EIS must 
“rigorously explore and objectively evaluate all reasonable alternatives” to 
the proposed project. 40 C.F.R. § 1502.14(a). 

The regulations implementing NEPA identify several factors that, 
when present, indicate that the environmental effects of a proposed action 
are significant. These include the presence of highly uncertain impacts, 
impacts to species listed as threatened under the Endangered Species Act, 
and cumulatively significant impacts. 40 C.F.R. §§ 1508.27(b)(5), (b)(7), (b)(9). 
This project contains federally listed sensitive species, California special 
status species, flood hazards, and will have a cumulatively significant impact 
on the desert environment. 

3




  

               
                 

                
                  

                   
                    

                
               

                 
                

                  
                          

 
                     

                      
                   
              

                 
                
           
             
                 

           
 

 
             

                  
             

                 
               

           
           

               
               

             
       

 
                                                             

                                                            
             

 
                   
                

               

        
         

        
         

          
          

        
        

         
        

         
             

           
           

          
       

         
        

      
       
        

      
 

       
         

       
         

        
      

      
        

        
       

    

	         
        
  

          
        

        

The Commission, as the “lead agency” under CEQA, is responsible for 
preparing a document to inform the public and decision makers of the 
projects environmental impacts. Pub. Res. Code § 25519(c), 21080.5. CEQA 
is designed to fulfill two important goals in the protection of the environment. 
EIR’s (or their functional equivalent) must inform the public and decision 
makers about all potential, significant environmental effects of a project. 
Pub. Res. Code § 21100(b)(1). It is necessary to highlight the potential 
environmental effects “with a sufficient degree of analysis to provide decision
makers with information which enables them to make a decision which 
intelligently takes account of environmental consequences.” 14 Cal. Code 
Reg. § 15151. An agency must diligently examine these effects and “must use 
its best efforts to find out and disclose all that it reasonably can.” Id. § 15144. 

This SA/DEIS is legally and technically flawed under both NEPA and 
CEQA. It fails as an informational document because a vast amount of 
essential information was omitted, or is not available to the public or key 
agencies. The Applicant has apparently changed the project footprint, 
supplemented its Application for Certification, and provided new wildlife and 
botany surveys to the Commission. This information, however, is not 
available on the Commission’s website. The huge disparity between the 
information in the SA/DEIS and more recent information provided to the 
Commission requires the SA/DEIS to be revised and recirculated. Still, 
despite the supplemental filings, the environmental analysis is significantly 
inadequate. 

The SA/DEIS also failed under substantive provisions of California law 
requiring the full mitigation of impacts to threatened species. This project 
will have serious negative impacts to a wide range of sensitive desert species; 
as such the SA/DEIS should have contained not only current and accurate 
scientific information, but also all feasible mitigation measures and 
reasonable alternatives available. Accordingly, the BLM and the Commission 
must conclude that the Calico Project will cause significant and irreparable 
environmental harm and reject the Project. Alternatively, we request that 
BLM and the Commission fully and completely address the following 
deficiencies and concerns surrounding the SA/DEIS and reissue the SA/DEIS 
for further public comment. 

IIIIIIII....	 TTTThhhheeee SSSSAAAA////DDDDEEEEIIIISSSS iiiissss IIIInnnnaaaaddddeqeqeqequuuuaaaatttteeee BBBBececececaaaauuuusssseeee iiiitttt LLLLaaaacccckkkkssss CCCCrrrriiiittttiiiiccccaaaallll DDDDaaaattttaaaa FFFForororor IIIIssssssssuuuueseseses 
tttthhhhaaaatttt WWWWiiiillllllll IIIImmmmppppaaaacccctttt tttthhhheeee EEEEnnnnvvvviiiirrrrononononmmmmeeeennnntttt aaaannnndddd DDDDefefefefererererssss IIIInnnnfffforororormmmmaaaattttiiiionononon GGGGaaaatttthhhhererereriiiinnnngggg 
aaaannnndddd AAAAnnnnaaaallllyyyyssssiiiissss 

An overarching and fatal flaw with the SA/DEIS is the omission of 
relevant critical data throughout. Boiled down, the SA/DEIS omitted 
disclosure of the full range of potentially significant impacts associated with 

4





  

              
                   
                          
       

 
             

                 
                   

                   
                

               
              

 
                 

         
             
                 

             
                      

                 
                   
     
 

             
             

                                  
                                    

                
                  

                 
              

               
                 

              
                         
  

 
           

       
 

                 
              
                       

    

       
          

         
    

       
         

          
          

        
        

      

         
     

       
         

       
           

         
          

  

       
       

       
        

        
         

         
       

        
         

       
             

 

      
    

	        
       

        

the Project. Although the SA/DEIS acknowledged these data gaps, it 
provided no legal reason under NEPA or CEQA as to why these gaps were 
permitted. The SA/DEIS clearly stated that it is tttthhhheeee AAAApppppppplllliiiiccccaaaannnntttt’’’’ssss pppprrrropopopopoooossssedededed 
ttttiiiimmmmeleleleliiiinnnneeee that caused the data gaps: 

Because the applicant intends to apply for stimulus funding under the 
American Recovery and Reinvestment Act (ARRA), and must begin 
construction by the end of the year to qualify, biological surveys for a 
variety of species will be conducted concurrently with the review of this 
document. These survey activities include, but are not limited to, 
preconstruction surveys for specific resources (i.e., rare plants, nesting 
birds, desert tortoise, etc.). SA/DEIS C.21. 

This is inadequate under both NEPA and CEQA. Under NEPA’s 
implementing regulations: “If the incomplete information relevant to 
reasonably foreseeable significant adverse impacts is essential to a reasoned 
choice among alternatives and the overall costs of obtaining it are not 
exorbitant, the agency shall include the information in the environmental 
impact statement.” 40 C.F.R. § 1502.22. The agency did not claim that this 
information was cost prohibitive to obtain, and the information that is 
omitted from the SA/DEIS is certainly “essential to a reasoned choice.” 40 
C.F.R. § 1502.22(a). 

NEPA’s implementing regulations make it clear that “NEPA 
procedures must insure that environmental information is available to public 
officials and citizens bbbbefefefefoooorrrreeee ddddeeeecccciiiissssiiiiononononssss aaaarrrreeee mmmmaaaaddddeeee aaaannnndddd bbbbefefefefoooorrrreeee aaaaccccttttiiiiononononssss aaaarrrreeee ttttaaaakkkkenenenen.... 
TTTThhhheeee iiiinnnnfffforororormmmmaaaattttiiiionononon mmmmuuuusssstttt bbbbeeee ofofofof hhhhiiiigggghhhh qqqquuuuaaaalllliiiittttyyyy. Accurate scientific analysis, expert 
agency comments, and public scrutiny are essential to implementing NEPA.” 
40 C.F.R. 1501.1 (emphasis added). CEQA contains similar requirements; 
public participation is at the heart of CEQA, therefore the public must be 
able to review and comment on technically accurate and complete EIRs. 
CEQA requires agencies to inform the public and responsible officials of the 
environmental consequences of their decisions bbbbefefefefoooorrrreeee they are made, thereby 
protecting the environment and informed selfgovernment. (Berkeley Keep 
Jets Over the Bay Com. v. Board of Port Comrs. (2001) 91 Cal.App.4th 1344, 
1354.) 

The following are a sample of the acknowledged areas where there is 
missing data in the SA/DEIS. 

•	 The translocation effort for the desert tortoise is “the critical 
path for commencement of construction activities.” SA/DEIS 
C.26. Yet, the translocation plan is still outstanding. Id. 
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•	 The Applicant has not completed desert tortoise surveys of the 
entire project area. SA/DEIS C.26. 

•	 The Applicant first characterized the project site as supporting 
6070 desert tortoises (SA/DEIS C.263). Staff originally believed 
there to be at least 100 tortoises on the project site. SA/DEIS 
C.227. Recent studies, however, identify as many as 333344440000 
tortoises on the site. 

•	 Information related to translocation of the tortoise, specifically 
the disease testing limit of 5km, is missing and as such the 
efficacy of that program can not be assessed. SA/DEIS C.27. 

•	 Staff asserts that bighorn sheep move through the project site to 
access a guzzler in the Cady Mountains, and that this access 
must remain open; however, no information as to how that will 
occur is given. SA/DEIS C.290. 

•	 No focused bighorn sheep surveys have been conducted, 
therefore there is little to no information as to the available 
movement corridors. SA/DEIS C.289. 

•	 The Applicant did not conduct wintering bird surveys. SA/DEIS 
C.275. 

•	 A complete survey for golden eagle nesting sites has not been 
conducted. SA/DEIS C.279. 

•	 The Applicant “has not provided specific mitigation to avoid 
impacts to golden eagles or to mitigate the loss of foraging 
habitat.” SA/DEIS C.279. 

•	 The Applicant has not completed a final survey of the number of 
burrowing owls on the project site, and has not determined their 
breeding status. SA/DEIS C.281. 

•	 The Applicant has not prepared any specific mitigation 
measures for significant impacts to State waters. SA/DEIS C.2
97. 

•	 Staff noted “many defined drainages,” in the project area, but 
the Applicant has not yet prepared a Streambed Alteration 
Agreement. SA/DEIS C.210. 

6




  

              
               

                
 
            

           
                 

                 
       

 
          

             
         

 
         

   
 

            
           

             
             

           
     

 
                   

                  
               
                
                   
             

                    
           
             
                      

                 
                       
                 

             
                 

                   
           

                      
                   

               

	        
        

       

	       
      

        
         

   

	      
       

     

	     
  

	       
      

       
       

      
   

          
         
        

        
          

       
          

      
       

           
        

            
         

       
         

          
      

           
          

        

•	 Although the Applicant reported on vegetation and habitat 
found on site, it “did not indicate the vegetation mapping 
methodology or minimum mapping units.” SA/DEIS C.213. 

•	 The Applicant also failed to conduct vegetation mapping of the 
jurisdictional drainages, or botanical surveys of the entire 
project area. SA/DEIS C.26. In fact, according to Staff, there 
was vegetation present that had not been mapped by the 
applicant. SA/DEIS C.213. 

•	 The Applicant has yet to provide “information necessary to 
complete development of requirements for dredge and fill in 
waters of the state.” SA/DEIS C.72. 

•	 Waste Discharge Requirements have not been developed. 
SA/DEIS C.72. 

•	 Biological Resources Mitigation and Monitoring Plan, 
Revegetation Plan, Decommissioning Plan, Drainage Erosion 
and Sedimentation Control Plan, Groundwater Level Monitoring 
and Reporting Plan, Programmatic Agreement, and other 
essential Project elements have not been developed due to 
missing critical data. 

These and other omissions and data gaps violate both NEPA and 
CEQA. The role of an SA/DEIS under NEPA is to provide the public with 
enough information to adequately assess the environmental dangers of a 
particular project. Indeed, if reasonably complete information is not 
included, “neither the agency nor other interested groups and individuals can 
properly evaluate the severity of the adverse effects.” Robertson v. Methow 
Valley Citizens Council, U.S. 332, 352 (1989). Under CEQA, courts have 
made clear that environmental assessments must provide sufficient 
information to allow both decisionmakers and the public to understand the 
consequences of the project. Napa Citizens for Honest Gov’t v. Napa County 
Board of Supervisors, (2001) Cal.App.4th 342, 356. The information 
presented in an EIS must be of high quality. 40 C.F.R. § 1500.1(b). “Accurate 
scientific analysis, expert agency comments, and public scrutiny are essential 
to implementing NEPA.” Id. “Agencies shall insure the professional integrity, 
including scientific integrity, of the decisions and analysis in environmental 
impact statements.” 40 C.F.R. § 1502.24. “They shall identify any 
methodologies used and shall make explicit reference by footnote to the 
scientific and other sources relied upon for conclusions in the statement.” Id. 
The amount of missing, incomplete, or incorrect data requires the BLM and 
the Commission to deny the Applicant’s proposal, or at the very least, 
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complete the SA/DEIS with all of the necessary information and recirculate 
for public review and comment. 

IIIIIIIIIIII....	 TTTThhhheeee AAAAnnnnaaaallllyyyyssssiiiissss ofofofof IIIImmmmppppaaaaccccttttssss ttttoooo SSSSenenenenssssiiiittttiiiivvvveeee AAAAnnnniiiimmmmaaaallllssss,,,, PPPPllllaaaannnnttttssss,,,, aaaannnndddd OOOOtttthhhherererer 
BBBBiiiiolololologogogogiiiiccccaaaallll RRRResesesesouououourrrrcccceseseses iiiissss IIIInnnnaaaaddddeqeqeqequuuuaaaatttteeee UUUUnnnndddderererer NNNNEEEEPPPPAAAA aaaannnndddd CCCCEEEEQQQQAAAA 

AAAA....	 TTTThhhheeee SSSSAAAA////DDDDEEEEIIIISSSS IIIInnnnaaaaddddeqeqeqequuuuaaaattttelelelelyyyy AAAAnnnnaaaallllyyyyzzzzedededed IIIImmmmppppaaaaccccttttssss ttttoooo SSSSenenenenssssiiiittttiiiivvvveeee 
RRRReeeeppppttttiiiilllleseseses 

1111.... DDDDeseseseseeeerrrrtttt TTTTororororttttoioioioisssseeee 

The Mojave population of the desert tortoise (Gopherus agassizii) was 
listed as a federally threatened species in 1990. 55 FR 12,178. In California, 
state laws have been in place since 1939 to protect the desert tortoise. The 
species was listed as threatened under the California Endangered Species 
Act in 1989 and is considered a “Species at Risk” under California’s Wildlife 
Action Plan. According to the final federal listing, construction projects and 
energy development have significantly contributed to the destruction of 
native habitat. Id. Under NEPA, the BLM’s SA/DEIS was required to fully 
disclose all projectrelated adverse environmental effects which cannot be 
avoided. 42 U.S.C.S. § 4332(2)(C). The SA/DEIS did not adequately address 
the Project’s impacts on Desert tortoise. 

The Project site lies within a broad alluvial plain that drains the Cady 
Mountains to the north. SA/DEIS C.210. Vegetation in the project area is 
made up of Mojave creosote bush scrub, desert saltbush scrub, and 
unvegetated habitat, with some smaller patches of vegetation mixed in. 
SA/DEIS C.213. It is known that the “project area supports a broad 
diversity of wildlife species.” SA/DEIS C.218. The unique features of the 
site also increase the biodiversity of the site because some species are habitat 
specialists, while habitat generalists are wide ranging within the region as a 
whole. Id. 

The desert tortoise in and around the Project site are part of the 
Mojave population, which is primarily found in creosote bush dominated 
valleys. SA/DEIS C.226. The nearest designated critical habitat for the 
desert tortoise is only half a mile south of the project site. SA/DEIS C.227. 
The 1994 and 2008 Recovery Plans emphasize that activities occurring 
outside the boundaries of existing tortoise conservation areas can negatively 
affect tortoise populations. See U.S. Fish and Wildlife Service, Draft revised 
recovery plan for the Mojave population of the desert tortoise (Gopherus 
agassizii) at 33 (2008). The 1994 Plan and 2008 Draft Revised Plan 
recommend that land managers focus recovery efforts toward tortoise 
conservation areas; however, the Plans also emphasize that land managers 
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should try to lllliiiimmmmiiiitttt tttthhhheeee llllososososssss ofofofof hhhhaaaabbbbiiiittttaaaatttt ououououttttssssiiiiddddeeee ccccoooonnnnsssserererervvvvaaaattttiiiionononon aaaarrrreaeaeaeassss aaaassss mmmmuuuucccchhhh aaaassss 
eeeppppososososssssiiiibbbblllle. Id. Here, the proposed project will “result in the direct and 

permanent loss of approximately 8,230 acres of occupied tortoise habitat.” 
DESI C.267. 

To determine the amount of desert tortoise that would be directly 
impacted by the proposed project, the Applicant implemented a modified 
survey protocol; however, based on the “pace of the survey, staff and CDFG 
conclude the tempo across the project site . . . would not have allowed the 
surveyors adequate time to detect all tortoise sign.” SA/DEIS C.264. The 
publicly available SA/DEIS states that a mmmmiiiinnnniiiimmmmuuuummmm of at least 100 tortoise or 
more will be impacted. Id. This estimate, however, is nothing more than an 
educated guess as no reliable surveys have yet been conducted. This does not 
comport with NEPA requirements that the scientific information contained 
within an EIS be of high quality. 40 C.F.R. § 1502.24. 

According to the SA/DEIS, the Applicant will do a 100% survey to 
ascertain the number of tortoises that will have to be translocated. Yet this 
information has not been made available to the public. Apparently, however, 
the Applicant has conducted another tortoise survey, wwwwiiiitttthhhh tttthhhheeee rrrresesesesuuuulllltttt tttthhhhaaaatttt 
nnnneaeaeaearrrrllllyyyy 333344440000 ttttororororttttoioioioisssseseseses mmmmaaaayyyy bbbbeeee pppprrrresesesesenenenentttt onononon tttthhhheeee ssssiiiitttteeee. Applicant’s Submittal of 
Results of 2010 Desert Tortoise Surveys, at p. 1 (May 17, 2010). This new 
information must be included in a revised SA/DEIS for public comment 
because it changes the scope and potential impact immensely. Even when 
there were estimated to be about 100 tortoises on the site, staff acknowledged 
that the proposed Conditions of Certification “could themselves result in 
direct effects such as mortality, injury, or harassment of desert tortoises . . .” 
SA/DEIS C.265. The agencies must provide all new analyses and study 
results, including new alternatives and mitigation measures, to the public in 
one document for review and comment. 

1111....	 TTTThhhheeee PPPPrrrroooojjjjecececectttt’’’’ssss MMMMiiiittttiiiiggggaaaattttiiiionononon MMMMeaeaeaeassssuuuurrrreseseses aaaarrrreeee nnnnotototot AAAAddddeqeqeqequuuuaaaatttteeee 
uuuunnnndddderererer NNNNEEEEPPPPAAAA orororor CCCCEEEEQQQQAAAA aaaannnndddd PPPPrrrroooojjjjeeeecccctttt EEEEffffffffeeeeccccttttssss CCCCaaaannnn NNNNotototot bbbbeeee 
MMMMiiiittttiiiiggggaaaattttedededed 

NEPA regulations require that an EIS “include appropriate mitigation 
measures, not already included in the proposed action or alternatives.” 40 
C.F.R § 1502.14. Mitigation iiiinnnncccclllluuuuddddeseseses aaaavvvvoioioioiddddiiiinnnngggg tttthhhheeee iiiimmmmppppaaaacccctttt by not taking 
certain actions, mmmmiiiinnnniiiimmmmiiiizzzziiiinnnngggg iiiimmmmppppaaaaccccttttssss bbbbyyyy lllliiiimmmmiiiittttiiiinnnngggg tttthhhheeee ddddegegegegrrrreeeeeeee ofofofof tttthhhheeee aaaaccccttttiiiionononon,,,, 
fixing the impacts by repairing or restoring the environment, reducing or 
eliminating impact over time by maintenance and preservation activities 
during the life of the action, or compensating for the effects by replacing or 
substituting resources or environments. 40 C.F.R. §1508.20 (emphasis 
added). Likewise, CEQA requires that the SA describe mitigation measures 
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that are sufficient to minimize the adverse environmental impacts. Pub. Res. 
Code § 21002.1(a), 21100(b)(3). If there are multiple mitigation measures 
available, all should be discussed, and the basis for selecting a specific one 
should be discussed. 14 Cal. Code Regs. § 15370. Here, the proposed 
mitigation measure is translocation of the desert tortoise. Translocation, 
however, cannot be thought of as a mitigation measure; rather, it is a salvage 
mechanism designed to clear the land of tortoises occupying the proposed 
project site. Some individuals may survive translocation, many will not. 

According to the SA/DEIS, “consensus (if not unanimity) exists . . . that 
translocation is fraught with longterm uncertainties . . . and should not be 
considered lightly as a management option.” SA/DEIS C.266. Herpetofauna 
mortality rates may reach 42%, and recent studies show mortality rates for 
translocated tortoises may be 25% per year. SA/DEIS C.265, 66. This study, 
conducted by Gowan and Berry, shows that of 158 tortoises translocated from 
the Fort Irwin project, approximately 44% of them have died. Further, an 
additional 20 tortoises cannot be located.2 If there are even a minimum of 
100 tortoises on the proposed project site, this “mitigation” measure will 
result in the death of almost 50 threatened desert tortoises. This is 
unacceptable and cannot be considered mitigation. CEQA specifies that aaaannnn 
aaaaggggenenenenccccyyyy mmmmaaaayyyy nnnnotototot rrrrelelelelyyyy oooonnnn mmmmiiiittttiiiiggggaaaattttiiiionononon mmmmeaeaeaeassssuuuurrrreseseses tttthhhhaaaatttt aaaarrrreeee ofofofof uuuunnnnccccererererttttaaaaiiiinnnn efefefefffffiiiiccccaaaaccccyyyy orororor 
ffffeaeaeaeassssiiiibbbbiiiilllliiiittttyyyy. Kings County Farm Bureau v. City of Hanford, (1990) 221 
Cal.App.3d 692, 727 (groundwater purchase agreement not effective 
mitigation because there was no evidence that replacement water existed). 

Additionally, not only is translocation itself fraught with uncertainty 
and risk for the tortoises, this SA/DEIS does not even provide information 
related to the proposed translocation. For example, “specific locations 
proposed for the translocation areas have not yet been finalized . . .” 
SA/DEIS C.267. CCCCEEEEQQQQAAAA ddddooooeseseses nnnnotototot aaaallllllllowowowow ddddefefefefererererrrrriiiinnnngggg tttthhhheeee fffforororormmmmuuuullllaaaattttiiiioooonnnn ofofofof 
mmmmiiiittttiiiiggggaaaattttiiiionononon mmmmeaeaeaeassssuuuurrrreseseses ttttoooo ppppoooossssttttaaaapppppppprrrrovovovovaaaallll ssssttttuuuuddddiiiieseseses. 14 Cal. Code Regs. § 
15126.4(a)(1)(B). The Applicant has not submitted a final Translocation Plan 
for review by the public; the SA/DEIS tries to avoid this issue by stating that 
the plan “will be completed by the Spring of 2010.” This is insufficient under 
NEPA and CEQA. See Sundstrom v. County of Mendocino, (1980) 202 
Cal.App.3d 296, 30809. Council on Environmental Quality (CEQ) 
Guidelines make it clear that “agencies shall: (a) Make diligent efforts to 
involve the public in preparing and implementing their NEPA procedures.” 
40 C.F.R. § 1506.6. Additionally, NEPA requires all agencies of the Federal 
government to make “information useful in restoring, maintaining, and 
enhancing the quality of the environment” (including information on 
mitigation monitoring of potentially significant adverse environmental 

2 http://www.scrippsnews.com/content/coyotescarskillingdeserttortoisesmovedfortirwin 
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effects) “available to States, counties, municipalities, institutions, and 
individuals.” 42 U.S.C. § 4332(2)(G). 

The SA/DEIS admits that the information provided that addresses 
translocation is insufficient, stating that a “final conclusion [regarding 
mitigation] can not be reached until the final plan is developed.” SA/DEIS 
C.267. BLM is required to disclose mitigation measures in sufficient detail 
to ensure there has been a fair evaluation of environmental consequences. 
Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 352 (1989). The 
agency must take a hard look at these mitigation measures. See, e.g., 
Neighbors of Cuddy Mtn. v. U.S. Forest Serv., 137 F.3d 1372 (9th Cir. 1998). 
Courts will find an EIS inadequate when it does not adequately analyze 
mitigation measures or does not analyze mitigation measures it should have 
analyzed. See, e.g., Environmental Defense Fund v. Froehlke, 473 F.2d 346 
(8th Cir. 1972) (failure to include land acquisition as a mitigation measure to 
mitigate the impacts of a channelization project on migratory fowl). Deferring 
the development of specific mitigation measures, including identifying the 
land for translocation of the tortoise, has precluded public input on the 
feasibility of the measures. Without the information related to the 
translocation plan and translocation sites, the SA/DEIS is legally inadequate. 

Further, the SA/DEIS does not discuss the mitigation measures under 
the required California Endangered Species Act (CESA) “fully mitigated” 
standard. Under CESA, impacts to a listed species, such as the desert 
tortoise, must be minimized and ffffuuuullllllllyyyy mmmmiiiittttiiiiggggaaaattttedededed. CESA § 2081(b), 14 CCR § 
783.4. Full mitigation means that no net impacts to listed species may occur 
under CESA. CESA defines "impacts" that must be minimized and fully 
mitigated as "all impacts on the species that result from any act that would 
cause the proposed taking." CESA § 2081(b)(2). Additionally, CESA requires 
that mitigation measures be "roughly proportional" to the impacts being 
caused by a project. Id §§ 2052.1 and 2081(b). A risky and scientifically 
dubious measure such as translocation can not be said to be fully mitigating 
the impacts to the tortoise caused by this Project, therefore approving this 
project as currently proposed will result in a violation of the CESA. 

Compounding the lack of appropriate mitigation measures is the 
danger that disease poses to translocated tortoises. Relocating tortoise 
without disease testing could imperil the health of both the relocated animals 
and the resident populations into which tortoises will be released. Based on 
the Berry, et al. (2008), Mack, et al. (2008) and Mack and Berry (2009) 
reports concluding that disease is not uniformly distributed across 
geographical areas, it is reasonable to assume that pockets of diseased 
animals and pockets of healthy animals will occur within the 5 kilometer 
range of the project site. Failing to fully test animals proposed for relocation 

11





  

             
                     

              
                  
               

                  
             

                
                   

       

          
    

                 
                       

                  
                 

                   
              
             

      
 

                   
               

                   
                  

                   
                  

                

        
             

                    
 
             

                 
              

                 
                     

             
 
 
 
 

       
           

       
         

        
         

       
        

          
    

   

         
           

         
         

         
       

       
  

          
        

         
         

          
         

       
    

       
         

       
         
       

         
           

       

could result in the introduction of diseases into otherwise healthy 
populations. Also, as noted by the CDFG, “moving tortoises up to 5 kilometer 
without disease testing presents risks to other populations.” SA/DEIS C.2
57. Not testing the host populations within the 5 kilometer range could 
result in the introduction of healthy tortoise from the project site into a 
population that is diseased. Therefore, any translocation should follow the 
Desert Tortoise Council Guidelines for Handling Desert Tortoise During 
Construction. Moreover, to protect the health of the tortoises, any tortoises 
moved more than 1000 feet should be fully tested for disease and the host 
population should be similarly tested 

2222.... MMMMoooojjjjaaaavvvveeee FFFFrrrriiiinnnnggggeeeettttoedoedoedoed LLLLiiiizzzzaaaarrrrdddd 

The Mojave fringetoed lizard is a BLM sensitive species that is found 
in sandy, hot, sparsely vegetated habitats. SA/DEIS C.228. It is restricted 
to habitats with fine, loose sand. Id. Because it is restricted to these sandy 
locations, and because of increasing development pressures, its habitat has 
become highly fragmented. Id. The habitat fragmentation has in turn left 
the species vulnerable to local extirpations. It is important to protect the 
fragile sandy ecosystem upon which the Mojave fringetoed lizard is 
dependent. Id. 

The Applicant originally asserted that out of the over 8,000 acres for 
the project, only about 16.9 acres had suitable habitat for the Mojave fringe
toed lizard. SA/DEIS C.229. Staff, however, believes the Applicant has 
underestimated the amount of habitat that is available to this species. Staff 
proposes a mitigation ratio of 5:1, requiring the acquisition and dedication in 
perpetuity of 84.5 acres of suitable dune habitat. There is no information 
verifying that this mitigation habitat even exists. The SA/DEIS fails to provide 

any information addressing potential locations of mitigation habitat. This fails for 
information purposes under NEPA, and substantive requirements under 
CEQA. See Kings County Farm Bureau 221 Cal.App.3d at 727 

In addition to onsite habitat destruction, the SA/DEIS fails to address 
the potential for the Project to block fluvial and aeolian sand transport to 
downstream and downwind dunes. This could cause significant offsite 
impacts to Mojave fringetoed lizard habitat, resulting in a much larger 
impact than is examined in the SA/DEIS. The SA/DEIS must be revised and 
this pertinent information must be provided to the public. 

12



http:Cal.App.3d


  

                                             
    

    
                      

    
               

                 
                     

                    
                         

               
                      

                     
               

                     
           

           
 
           

                       
                 

                     
                
            

                        
                    

 
             

                   
                  

                    
                  
                 
                     

                       
                     
                   

                     
               
                   

               
                     

                 

	       
 

   

        
         
          

          
            

        
           

          
        

          
      

      

     
           

         
          

        
      

            
         

      
          

         
          
         
         

          
            

          
          

          
        

         
        

           
         

BBBB....	 TTTThhhheeee SSSSAAAA////DDDDEEEEIIIISSSS ddddoeoeoeoessss nnnnotototot AAAAddddeqeqeqequuuuaaaattttelelelelyyyy AAAAddddddddrrrresesesesssss tttthhhheeee IIIImmmmppppaaaaccccttttssss ttttoooo 
SSSSenenenenssssiiiittttiiiivvvveeee MMMMaaaammmmmmmmaaaallllssss 

1111.... BBBBiiiigggghhhhorororornnnn SSSShhhheeeeeeeepppp 

The population of the Nelson Bighorn Sheep in the Cady Mountains 
just north of the proposed project location was estimated to be approximately 
300 members in 2007. SA/DEIS C.233. The SA/DEIS does not contain 
population numbers for more recent years. In 2010, however, 62 bighorn 
sheep were observed within 10 miles of the project site. Id. Bighorn sheep 
use approximately 458.3 acres of suitable habitat along the northeast 
boundary of the project, with an additional 404.5 acres of good habitat 
located within the project buffer zone. Id. Further, the project area overlaps 
with “the known occupied yearround use area for the Cady Mountains 
population of at least 300 Nelson’s bighorn sheep.” SA/DEIS C.288. Despite 
this incomplete data, there were no surveys specific to bighorn sheep 
completed for the project area and immediate surroundings. 

Bighorn sheep have suffered considerable population declines 
throughout their ranges in the past 140 years. SA/DEIS C.290. Roads and 
other barriers have fragmented their habitat, resulting in lost genetic 
diversity. Id. Loss of water, disease, and other factors have also contributed 
to their decline. Construction of the project would reduce the availability of 
seasonal forage and expose the sheep to human disturbance. SA/DEIS C.2
89. Further, the project will likely act as a barrier for movement from the 
Cady Mountains to the winter ranges of the Bristol Mountains. Id. 

The SA/DEIS provides almost no information as to how the 
construction of the project will affect the bighorn sheep, and simply reaches 
the conclusion that the effects of the project will be less than significant. 
SA/DEIS C.290. Even with the small amount of data provided in the 
SA/DEIS, this conclusion is not supported. “Bighorn sheep are known to 
move from the Cady Mountains to winter ranges in the Bristol Mountains in 
the East.” SA/DEIS C.288. The only analysis of this information is that 
“there is a paucity of solid data documenting the movement of sheep in this 
area.” SA/DEIS C.289. Even with relocating part of the project perimeter, 
staff still acknowledged “that human activities may limit use of the site by 
bighorn sheep.” Id. This concern is especially important because ewes with 
lambs are particularly sensitive to disturbance, and ewes with lambs were 
detected near the project site. Id. The SA/DEIS does not go on to analyze 
this information or suggest mitigation measures to address these facts. 
Under NEPA and CEQA, an agency must present the public with useful 
information, (42 U.S.C. § 4332, 14 Cal. Code Regs. §§ 15151, 15144.); 
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therefore, the incomplete data on the impacts to the bighorn sheep renders 
the document deficient as a matter of law. 

Proposed mitigation for bighorn sheep is also inadequate: only a 
guzzler is proposed, which may have little or no impact on mitigating impacts 
such as loss of foraging habitat or blocking migration between the Cady and 
Bristol Mountains. Clearly a new guzzler alone doesn’t mitigate direct, 
indirect and cumulative impacts to bighorn and habitat connectivity to a level 
of insignificance. However, absent thorough survey data it is impossible to 
design mitigation measures for impacts that cannot be estimated. 

2222.... DDDDeseseseseeeerrrrtttt KKKKiiiitttt FFFFoxoxoxox 

The desert kit fox is found on the project site. SA/DEIS C.290. 
Although the Applicant has not surveyed for the kit fox, there is suitable 
habitat on site, and several burrows and scat were observed at the project 
site. Id. The SA/DEIS provides no information as to the number of kit foxes 
that will be affected. The SA/DEIS does acknowledge that “potential impacts 
to this species must be avoided” as kit fox is a California protected species. 
Id. Nevertheless, the SA/DEIS provides almost no information as to how the 
species will be avoided. The only suggestion is that a preconstruction survey 
should be done, and dens should be flagged. SA/DEIS C.291. Once again, 
this is insufficient under NEPA and CEQA as it provides virtually no 
scientific information for the public or agencies to use in determining the 
environmental impact because avoidance measures are not clearly 
articulated. 

CCCC....	 TTTThhhheeee SSSSAAAA////DDDDEEEEIIIISSSS ddddoeoeoeoessss nnnnotototot AAAAddddeqeqeqequuuuaaaattttelelelelyyyy AAAAddddddddrrrresesesesssss IIIImmmmppppaaaaccccttttssss ttttoooo SSSSenenenenssssiiiittttiiiivvvveeee 
BBBBiiiirrrrdddd SSSSppppeeeecccciiiieseseses 

During surveys of the project site, at least 36 different species of bird 
were documented. SA/DEIS C.275. Several of the species identified are 
California species of special concern or BLM sensitive. Loggerhead shrike, Le 
Conte’s thrasher, Bendire’s thrasher, burrowing owl, golden eagle, and 
Swainson’s hawk were all identified. Id. The golden eagle is a State fully 
protected species, and the Swainson’s hawk is state listed. Further, although 
not identified by the Applicant, the prairie falcon likely nests within the Cady 
Mountains and likely uses the project site for foraging. Id. 

Unfortunately, the section of the SA/DEIS devoted to bird species is 
missing data, does not contain a meaningful analysis of effects of the project 
and potential mitigation measures, and as a whole provides little information 
for the public to comment on. First, the Applicant did not conduct wintering 
bird surveys, and did not provide aaaannnnyyyy discussion for a variety of species that 
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have a moderate to high potential for occurrence on the project area. 
SA/DEIS C.275. 

Loss of active bird nests or young is regulated by the federal Migratory 
Bird Treaty Act and California Fish and Game Code § 3503. SA/DEIS C.276. 
According to the SA/DEIS, due to the size and extended timeline for the 
project, “it [is] highly unlikely that nesting birds could be completely avoided 
if clearing and grubbing occur during the nesting season.” SA/DEIS C.277. 
As mitigation, the SA/DEIS proposes 500 foot buffer zones as a mitigation 
measure, and determines that this will be sufficient to reduce impacts to less 
than significant Id. Directly following this conclusion, however, staff admits 
that the project will most likely require relocation of active nests. Any 
relocation must comply with legal requirements under both the MBTA and 
Fish and Game codes. These requirements are not discussed in depth, and 
the analysis only states that the Applicant will coordinate with agencies to 
ensure the work is done properly. Id. The SA/DEIS does not provide 
information as to what types of birds may be affected and how the removal of 
nests does not increase the impacts to a significant level. Further, staff also 
proposes allowing variances on the 500 foot buffer but does not provide 
information related to the types of nests the variances would be granted for 
or any information related to the maximum number of variances granted. 
There is virtually no information that would allow the public to make 
informed comments as to the effects this project will have on many species 
found on site. 

While the SA/DEIS does provide separate analysis for the Swainson’s 
Hawk, golden eagle, and the burrowing owl, these analyses are not sufficient 
for NEPA or CEQA purposes because they are all missing important data. 
Without the proper surveys done, the full environmental effects to these birds 
can not be ascertained. The data gaps in the SA/DEIS are “essential to a 
reasoned choice.” 40 C.F.R. § 1502.22(a), see also 14 Cal. Code Regs. § 15151. 
Additionally, as discussed below, the discussion as it relates to golden eagles 
is particularly inadequate. 

1111.... GGGGololololddddenenenen EEEEaaaagggglllleeee 

Golden eagles are a BLM sensitive species and are a fully protected 
species in California. SA/DEIS C.24. The proposed project would remove 
8,230 acres of foraging habitat for the species. Although golden eagles were 
observed by the Applicant in 2007 and 2008, the Applicant did not consider 
potential impacts to the species and presented no mitigation strategies. 
SA/DEIS C.278. After repeated requests by staff, a helicopter survey was 
completed. Initial results from this survey show that at least 16 raptor nests 
were found within a 10 mile radius of the project, two of which contained 
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incubating golden eagles. SA/DEIS C.279. However, as the SA/DEIS 
acknowledges, this is only an initial result, and “as further information 
regarding potential nest sites becomes available, the data will be 
incorporated.” Id. This is inadequate under NEPA and CEQA; without an 
accurate count of animals potentially affected, the public and agencies cannot 
determine what the full environmental consequences of the project will be. 
See Save our Peninsula Comm., v. Monterey County Bd. of Supervisors, 
(2001) 87 Cal.App.4th 99. 

There exists an urgent and glaring need for meaningful information. 
The SA/DEIS was clear that within the foothills of the Cady Mountains, 
numerous “shallow caves, ledges, and rocky outcrops” were found, all of 
which provide potential nesting sites. SA/DEIS C.279. These sites are all 
present within 1 mile of the proposed project location. Id. Golden eagles are 
sensitive to human encroachment, and if construction is occurring “when 
golden eagles are present, these activities may result in the disruption of nest 
building or the abandonment of existing nest sites.” Id. The Applicant has 
not provided specific mitigation plans to avoid impacts to the golden eagle. 
The lack of complete information related to nesting habitat and specific 
mitigation measures is another example of the inexcusable data gaps and 
inadequate “mitigation” plans found throughout the SA/DEIS. This does not 
meet the legal requirements of NEPA or CEQA. 

Additionally, the remainder of the section devoted to golden eagles is 
likewise inadequate. It appears as though the agencies and the applicant are 
unsure as to whether the project will even be allowed to go forward if golden 
eagles are indeed nesting in proximity to the project site. Because the golden 
eagle is fully protected in California, the Department of Fish and Game will 
not issue a permit for the direct take of a member of the species. SA/DEIS 
C.280. Federally, the golden eagle is protected under the Bald and Golden 
Eagle Act. 

The Fish and Wildlife Service recently adopted new regulations. 74 FR 
46836. Under this statute, all activities that may disturb or iiiinnnncccciiiiddddenenenenttttaaaallllllllyyyy ttttaaaakkkkeeee 
aaaannnn eaeaeaeagggglllleeee orororor iiiittttssss nnnnesesesestttt must be permitted. Id. The definition of disturb “includes 
interfering with normal breeding, feeding, or sheltering behavior to the 
degree it causes or iiiissss lllliiiikkkkelelelelyyyy ttttoooo ccccaaaauuuusssseeee decreased productivity or nest 
abandonment.” SA/DEIS C.280, 72 FR 31132. Large scale solar projects will 
result in the loss of significant foraging habitat, and this project alone may 
result in the disruption of nesting golden eagles. The SA/DEIS is clear that 
the status of golden eagles is uncertain, and therefore permits to “take” are 
unlikely to be issued. As such, siting this project within an area close enough 
to golden eagle nests as to disturb them will likely result in a take. The 
SA/DEIS is unclear as to whether this will effectively require reconfiguration 

16





  

             
                 
                      

                 
           

 
          

 
                 

               
                    

                   
                 

                         
                           
                       
                         

                        
               

                    
                         

                
                 
               

                
 

                                  
    

               
                 
             

                         
               
                 

               
                  

               
                      

                    
                   

                   
                    

                                                 
                   

         

       
         
           

         
     

   

         
        

          
          

        
             

             
           

             
           

        
          

             
        

         
        

       

      

        
         
       

             
        
         

        
         

        
           

          
          

          
          

          
     

of the project; however, without complete information related to the USFWS’s 
decision on permitting the take of the golden eagle, this entire portion of the 
SA/DEIS is lacking in any meaningful data. This is precisely the situation 
that NEPA was designed to protect; the Applicant must provide full survey 
information related to the golden eagle. 

2222.... BBBBuuuurrrrrrrrowowowowiiiinnnngggg OOOOwwwwllll 

As with nearly every other biological resource, the information related 
to the burrowing owl is insufficient to actually ascertain what the 
environmental impacts to this species will be. At least two burrowing owls 
have been detected on site; however, protocol surveys for the species have not 
been conducted. SA/DEIS C.281. Although numerous burrows that are 
suitable for owls were located on site, the Applicant did not begin surveying 
for owls until 2010. SA/DEIS C.281. Preliminary data shows at least 2 owls 
on site with 11 active burrows. Id. However, “it is not possible to determine 
their breeding status . . . nor the number of owls that use the site for 
breeding.” Id. This is unacceptable under NEPA. 40 C.F.R 1500.1(b). It is 
impossible to accurately ascertain the environmental effects of this project, 
when even the number of animals to be affected is unknown. There is no 
reason provided as to why this survey was not done earlier or at a time when 
it would have been possible to determine their breeding status. This flies 
contrary to NEPA and CEQA requirements, namely that information is 
presented to the public bbbbefefefefoooorrrreeee decisions are made. Id., see also Berkeley Keep 
Jets Over the Bay Com. 91 Cal.App.4th 1344. 

DDDD.... IIIImmmmppppaaaaccccttttssss ttttoooo WWWWiiiillllddddlllliiiiffffeeee MMMMovovovovememememenenenentttt CCCCoooorrrrrrrriiiiddddoooorrrrssss aaaarrrreeee UUUUnnnnaaaacccccccceeeeppppttttaaaabbbbllllyyyy HHHHiiiigggghhhh 

Habitat fragmentation is a major concern for conservationists, trustee 
agencies, and the state and federal governments, especially in view of 
expected species migration in response to climate change stressors. “Species 
that cannot adapt in their existing communities may, over time, shift in their 
ranges if appropriate habitat is available…If they are unable to shift their 
ranges, they face the threat of local extirpation, if not extinction… Species 
that have the capacity to shift their ranges will require movement corridors 
that are not blocked by natural landscape features or human development.”3. 
The SA/DEIS acknowledges this, stating “habitat fragmentation and isolation 
. . . ultimately results in the loss of native species within those communities.” 
SA/DEIS C.293. The West Mojave in particular has recently been subjected 
to multiple instances of habitat fragmentation, all known to affect species 
such as the bighorn sheep, desert tortoise, kit fox, and Mojave fringetoed 
lizard. The project site is a large open space between two highways that is 

3 California Natural Resources Agency California Climate Change Adaptation Strategy 
Discussion Draft 2009 p 48. 
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utilized by a large number of sensitive species. Id. Specifically, the bighorn 
sheep forage in the mountainous regions of the project site, and also likely 
move across the flatlands of the project. These intermountain areas are 
important for the bighorn sheep to move from one area to another. Indeed, 
“iiiinnnntttterererermmmmouououounnnnttttaaaaiiiinnnnououououssss aaaarrrreaeaeaea ofofofof tttthhhheeee ffffllllooroorooroor tttthhhhaaaatttt bbbbiiiigggghhhhorororornnnn ttttrrrraaaavvvverererersssseeee bbbbetetetetwwwweeeeenenenen mmmmouououounnnnttttaaaaiiiinnnn 
rrrraaaannnnggggeseseses [[[[aaaarrrre]e]e]e] aaaassss iiiimmmmppppororororttttaaaannnntttt ttttoooo tttthhhheeee llllonononongggg tttterererermmmm vvvviiiiaaaabbbbiiiilllliiiittttyyyy ofofofof ppppopopopopuuuullllaaaattttiiiiononononssss aaaassss tttthhhheeee 
mmmmouououounnnnttttaaaaiiiinnnn rrrraaaannnnggggeseseses tttthhhhememememsssselelelelvvvveseseses....”””” SA/DEIS C.294 (emphasis added). Yet the 
SA/DEIS failed to provide adequate focused information on habitat 
connectivity to analyze this significant impact. 

The project will also hinder both northsouth and eastwest movement 
of the desert tortoise. SA/DEIS C.294. The perimeter fencing will result in 
permanent movement barriers. Little information is provided discussing the 
effects this permanent limitation will have on the overall health of the 
species or on their genetic diversity. Even with the mitigation measures 
proposed, staff concurs that the project will limit movement, aaaannnndddd nothing will 
offset the impacts to the northsouth corridor. This is a significant burden for 
the desert tortoise, and as such, the habitat fragmentation of the project 
should be considered too high to approve. 

EEEE.... IIIImmmmppppaaaaccccttttssss ttttoooo SSSSppppececececiiiiaaaallll SSSSttttaaaattttuuuussss PPPPllllaaaannnnttttssss aaaarrrreeee nnnnotototot PPPPrrrrooooppppererererllllyyyy AAAAnnnnaaaallllyyyyzzzzedededed 

The vegetation on the site consists of three primary communities; 
desert saltbrush scrub, Mojave creosote bush scrub, and unvegetated habitat. 
SA/DEIS C.213. Although the Applicant presented the agencies with a 
technical report, it “did not indicate the vegetation mapping methodology or 
minimum mapping units.” Id. Staff, however, observed numerous smaller 
patches of vegetation not identified by the Applicant. Id. In the central 
Mojave desert, there are a number of vegetation “communities either known 
or believed to be of high priority for inventory,” but due to the mapping scale 
used, none of the associations were found on the project site. Staff 
observations, however, indicate that “any of the special status vegetation 
types could occur on the site.” SA/DEIS C.216. Additionally, nine special
status plant species were found on the Project site. SA/DEIS C.222. Under 
section 15380 of the CEQA guidelines plant or animal species may be treated 
as ‘rare or endangered’ even if not on one of the official lists if it is likely to 
become threatened in the near future, and the Commission considers “plants 
appearing on CNPS List 1B or 2 to meet CEQA’s Section 15380 criteria.” 
SA/DEIS C.249. 

The Whitemargined Beardtongue is a CNPS List 1B Species and is 
found on the Project site. The plants on List 1B are rare throughout their 
range with the majority of them endemic to California. The majority of the 
species on List 1B have declined significantly over the last 100 years. The 
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plants on List 1B meet the definitions of Sec. 1901, Chapter 10 (Native Plant 
Protection Act) or Secs. 2062 and 2067 (California Endangered Species Act) of 
the California Department of Fish and Game Code, and are eligible for state 
listing. Indeed, the Federal government is currently being petitioned to add 
the Whitemargined Beardtongue as a federallylisted endangered species. 
The Whitemargined Beardtongue must be fully considered during this 
SA/DEIS in order to comply with CEQA requirements. Staff concludes that 
the direct and indirect impacts to vegetation to be significant under CEQA. 
SA/DEIS C.241. We concur. Further, as a statelisted species, any impacts 
to this plant would have to be fullymitigated under CESA. See CESA § 
2081(b). 

Although only one List 1B plant was actually found on the site, six 
other listed species might occur on the site. The SA/DEIS states “[d]ue to 
limitations of the botanical field surveys described above, staff can not 
evaluate the total extent of habitat or numbers of the whitemargined 
beardtongue or other List 1B plants within the proposed project area.” 
SA/DEIS C.249. This missing information is in violation of NEPA and 
CEQA; both staff and the public needs to know if a given species is on a 
proposed site in order to determine the potential environmental significance 
of the action. Once again, surveys are unlawfully pushed to the “pre
construction” phase, essentially allowing the proposal to be approved with no 
information as to the true environmental impact the project will cause. 

Staff proposes avoidance of the plant species on site as a mitigation 
measure and concludes that this will work for both the whitemargined 
beardtongue and the Emory’s crucifixion thorn because only one occurrence is 
known within the project site. SA/DEIS C.255. However, as discussed 
above, the surveys were inadequate to determine the actual number of these 
species on the site. As such, this mitigation measure seems to fail on its face. 
Further, staff does not know if the measure will work for Coves’ cassia or 
smallflowered sand verbena, because although they were documented on the 
site, they were not “mapped or inventoried and no analysis of potential 
project impacts to them were provided by the applicant.” Id. Without the 
actual number of listed plants that are going to be affected, the agency cannot 
conclude that the impacts to the species will be less than significant under 
CEQA. Proper vegetation surveys must be conducted and included in a 
supplemental SA/DEIS. 

FFFF.... IIIImmmmppppaaaaccccttttssss ttttoooo WWWWaaaattttererererssss ofofofof tttthhhheeee SSSSttttaaaatttteeee aaaarrrreeee NNNNotototot AAAAddddeqeqeqequuuuaaaattttelelelelyyyy AAAAnnnnaaaallllyyyyzzzzedededed 

The project is located on a large alluvial fan that supports numerous 
drainages flowing from the Cady Mountains. SA/DEIS C.217. The 
watershed is 43 square miles, and could produce substantial flood flows in a 
major storm. Id. The Applicant originally asserted that there were no waters 
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of the state on the site, but they relied on CRAM methodology which is not 
suitable for determining jurisdictional status. Id. Staff found plentiful 
drainages with welldefined bank and vegetation indicative of desert washes. 
SA/DEIS C.218. The impacts to at least 258 acres of state waters would be 
permanent, and would also impact desert wash communities downstream of 
the project. SA/DEIS C.295. Staff properly concludes that “direct and 
indirect impacts of the project to approximately 1099 acres of State 
jurisdictional waters to be significant.” SA/DEIS C.297. The public, and the 
agencies, have no way to ascertain how these impacts will be mitigated 
because “the applicant has not yet proposed specific mitigation.” Id. It is 
improper for the agency to “expect[…] that the applicant will submit a formal 
application to the CDFG.” Id. Under NEPA regulations, this information 
must be presented “before decisions are made.” 40 C.F.R 1501.1(b). As such, 
the analysis as to impacts to state waters is insufficient. 

GGGG.... TTTThhhheeee CCCCuuuummmmuuuullllaaaattttiiiivvvveeee IIIImmmmppppaaaaccccttttssss AAAAnnnnaaaallllyyyyssssiiiissss iiiissss DDDDefefefefiiiicccciiiieeeennnntttt 

A discussion of the cumulative environmental effects of a proposed 
action is an essential part of the environmental review process, otherwise the 
agency cannot evaluate the combined environmental effect of related actions. 
Cumulative impact is defined in NEPA’s implementing regulations as “the 
impact on the environment which results from the incremental impact of the 
action when added to other past, present, and reasonably foreseeable future 
actions . . . . Cumulative impacts can result from individually minor but 
collectively significant actions taking place over a period of time.” 40 C.F.R. § 
1508.7 

Under NEPA, an EIS must provide a sufficiently detailed catalogue of 
past, present, and reasonably foreseeable future projects, and provide an 
adequate analysis of how these projects, in conjunction with the proposed 
action, are thought to have impacted or are expected to impact the 
environment. See Muckleshoot Indian Tribe v. United States Forest Serv., 
(9th Cir.1999) 177 F.3d 800, 810 (per curiam) (quoting 40 C.F.R. § 1508.7). In 
addition to an adequate cataloging of past projects, NEPA also requires a 
discussion of consequences of those projects. However, the SA/DEIS fails to 
properly assess and address the severe cumulative biological and other 
impacts of the project. 

Considered in the context of other proposed large energy projects in the 
region, the cumulative impacts of the Project are significant in nearly every 
issue category. On a human time scale, these cumulative impacts will be 
pervasive, causing landscapelevel biological, cultural, visual and other 
impacts that will be permanent or last hundreds of years after the expected 
lifetime of the Project. The SA/DEIS fails to provide adequate analysis, 
identification, and mitigation or avoidance of Project cumulative impacts. 

20





  

 
               

                   
             

             
             

                 
               

                    
               

                 
                  
                 

                
           

           
              

 
               
               
               

               
                 

            
              

                  
                 

                     
           

        
 

             
                 

                 
                 
                  
                 
                    

             
           
               

             
            

        
          

       
      

       
         

        
          

        
         

        
         

        
      

      
       

        
        

       
        

         
      

       
         

         
           

      
    

       
         

         
         

         
         

          
       

      
        

       
      

For example, the SA/DEIS found that cumulative impacts to rare and 
sensitive species such as desert kit fox and American badger would be severe 
and the Project’s contribution to their decline would be significant without 
mitigation. SA/DEIS C.2142. But without adequate foundation, the 
analysis simply concluded that cumulative Project impacts to these species 
would be minimized to a level less than significant by avoidance and 
minimization measures in proposed Conditions of Certification. SA/DEIS C.2
147. However, the extent of cumulative impacts to these species has not been 
identified, and the mitigations proposed are acquisition of tortoise habitat, 
future Project surveys and identification of burrows and relocation of 
individual kit fox or badgers where feasible. SA/DEIS C.2195 Like tortoise 
relocation, this “mitigation” is simply a salvage operation of unproven 
success. Further, the proposed habitat compensation simply “piggybacks” on 
tortoise compensation lands, which are not required to be appropriate habitat 
for, or to have adequate carrying capacity for, identified severe cumulative 
impacts to desert kit fox and American badger. 

Inter alia, the SA/DEIS fails to provide an adequate analysis of how 
these related projects, in conjunction with the proposed action, are thought to 
have impacted or are expected to impact the environment. The acreages and 
intent of the identified related projects are given, but actual cumulative 
impacts of these projects on the affected environment are not analyzed in 
adequate specificity. In particular, the cumulative biological context is 
deficient. The SA/DEIS fails to analyze the threshold questions about the 
cumulative context: What is the existing condition for the species at risk? 
What is the expected future condition for the species and biological processes 
at risk from the cumulative impacts of this and other existing and reasonably 
foreseeable actions? And what relative contribution to these impacts is the 
proposed project expected to make? 

The cumulative impacts analysis, and the biological analysis on which 
it relies, provide scant analysis of the current condition of the species, the 
condition of the primary constituent elements of habitat necessary their 
survival, how existing and foreseeable projects affect the species and its 
habitat, and how the project will contribute to this condition. The SA/DEIS 
primarily relies on raw acreage information for its assessment of cumulative 
impacts. Critical factors that affect the ability of habitat to support species, 
such as existing and foreseeable fragmentation, edge effects, habitat 
connectivity, relationship to migration corridors needed for climate change 
adaptation, and other essential parameters were given scant analysis, 
leaving the reviewer with little understanding of the Project’s real 
cumulative import. In so doing, the cumulative analysis also relies on the 
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SA/DEIS’s deficient biological resources analysis for the proposition that 
cumulative impacts are mitigated, partially or wholly. 

Even where raw acreages are somewhat reliable parameters, the 
SA/DEIS’s cumulative analysis is faulty. For instance, with regard to the 
project’s cumulative impacts to watershed streams, the SA/DEIS finds the 
cumulative effects to the Newberry Springs watershed streams from future 
projects to be significant (14%), with the Project’s contribution nearly half 
(45%) of those impacts. SA/DEIS 3.2129. The SA/DEIS claims to mitigate 
impacts to washes to less than significant by Condition of Certification BIO
27. SA/DEIS C.2129. However, the proposed condition only requires that 
436 acres of habitat be acquired to compensate for the 1000 acres of State 
jurisdictional waters onsite. SA/DEIS C.2197. Additional mitigation which 
would require a more adequate compensation ratio is dependent on deferred 
surveys and a deferred Management Plan for the acquired compensation 
lands. SA/DEIS C.2197. Additionally, the Project’s impacts to the washes 
captured within the Project’s deeply incised northern boundary and washes 
displaced along the Project’s other boundaries are not accounted for in the 
acres of jurisdictional washes affected. SA/DEIS Biological Resources Figure 
3. 

Compounding the deficiencies in the cumulative analysis is the fact 
that (as outlined above) the biological assessment is severely lacking in basic 
data. It also contains no cumulative thresholds of significance,4 and is 
significantly deficient in purported mitigation (which usually consists of 
future surveys, yettobeformulated plans, and/or future monitoring and 
adaptive management, for which the necessary funding has yet to be 
determined or secured). 

Even the SA/DEIS found that “there may be cumulative effects 
remaining even after mitigation is implemented by all projects,” SA/DEIS 
C.2150, and “[l]oss or fragmentation of habitat, displacement, disruption of 
movement if these species occur in project area.” SA/DEIS C.239. However, 
here again, the reader needs a context to understand the full extent and 
relative importance of the impact, and this the SA/DEIS fails to provide. 
Instead, the SA/DEIS notes that these residual cumulative effects “could be 
addressed through a regional and coordinated planning effort aimed at 
preserving and enhancing large, intact expanses of wildlife habitat and 
linkages, including maintaining connections between wildlife management 
areas and other movement corridors” and that “ongoing collaborative efforts 

4 Based on climate change scenarios, the Department of Fish and Game should work to 
develop thresholds of significance for the adaptive capacity of species related to any direct, 
indirect and cumulative impacts of projects. California Climate Change Adaption Strategy. 
2009, 61. 
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by federal and State agencies to develop a Desert Renewable Energy 
Conservation Plan and BLM's Solar Energy Development Programmatic EIS 
offer an appropriate forum for such planning.” SA/DEIS C.2150. 

Further, the analysis relies on an artificially limited subset of 
foreseeable future projects. Most courts have found that an EIS must 
address all “reasonably foreseeable” future actions that have potential 
cumulative impacts. See, e.g., Blue Mountain Biodiversity Project v. 
Blackwood, 161 F.3d 1208 (9th Cir. 1998). The SA/DEIS states that “[t]he 
acreage figure used for the cumulative biological impacts assessment 
‘[i]ncludes only BLM Renewables that had submitted a Plan of Development 
(POD) at the time of the analysis and those additional future projects listed 
in Biological Resources Table 6 C.2131ff. This limited definition of a 
reasonably foreseeable future action may improperly limit the scope of 
review. 

Clearly, the SA/DEIS has not assembled enough information and 
performed the requisite analysis (and the responsible agencies do not have 
adequate planning guidance) to determine: 1) the level of cumulative impacts 
to habitats, species and ecosystems, especially in the context of likely climate
changenecessitated habitat and species migration, or: 2) the limits of 
acceptable change; 3) how to avoid significant cumulative impacts that would 
foreclose future opportunities to sustain desert ecosystems and species. This 
is a violation not only of NEPA and CEQA, but of State and Federal 
mandates requiring sustainable resource protection, such as FLPMA and the 
2009 California Climate Change Adaptation Strategy (herein incorporated by 
reference). The latter stated, “In the face of a changing climate it is 
imperative that Departments work to maintain healthy, connected, 
genetically diverse populations” to “aid[] the movement of species within 
reserve areas as they adjust to changing conditions associated with climate 
change.” 2009 California Climate Change Adaption Strategy, 56. This 
guidance document also directed California Department of Fish and Game to 
ensure that CEQA review addressed climate change issues in this context.5 

As a thorough cumulative impact analysis is required for public and 
the agencies to make an informed decision regarding the consequences of a 
proposed action, the SA/DEIS must be revised to thoroughly examine the 
abovereferenced deficiencies. 

5 CEQA Review/Department Guidance – The Department of Fish and Game will initiate the 
development of internal guidance for staff to help address climate adaptation and to ensure 
climate change impacts are appropriately addressed in CEQA documents. Id. 61. 
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HHHH....	 TTTThhhheeee SSSSAAAA////DDDDEEEEIIIISSSS FFFFaaaaiiiillllssss ttttoooo AAAAddddddddrrrresesesesssss CCCClllliiiimmmmaaaatttteeee CCCChhhhaaaannnnggggeeee AAAAddddaaaappppttttaaaattttiiiionononon 

Although the ostensible goal of the project is to help ramp up 
renewable energy and thereby contribute to the reduction of GHG emissions, 
CEQA mandates that the responsible agencies also consider what effect the 
project will have on climate change adaptation for habitats and species. 
CEQA Guidelines § 15126.2. As outlined under Cumulative Impacts, the 
SA/DEIS has failed to do so. 

IIII....	 TTTThhhheeee SSSSAAAA////DDDDEEEEIIIISSSS iiiissss IIIInnnnaaaaddddeqeqeqequuuuaaaatttteeee UUUUnnnndddderererer NNNNEEEEPPPPAAAA BBBBececececaaaauuuusssseeee iiiitttt FFFFaaaaiiiillllssss ttttoooo 
PPPPrrrrooooppppererererllllyyyy AAAAnnnnaaaallllyyyyzzzzeeee tttthhhheeee CCCCononononnnnnecececectttteeeedddd AAAAccccttttiiiionononon ofofofof UUUUppppggggrrrraaaaddddiiiinnnngggg aaaannnndddd 
EEEExxxxppppaaaannnnddddiiiinnnngggg TTTTrrrraaaannnnssssmmmmiiiissssssssiiiionononon LLLLiiiinnnneseseses 

Under NEPA, an agency may not divide a project into multiple 
“actions,” each of which individually has an insignificant environmental 
impact, but which collectively have a substantial impact. 42 U.S.C. § 4332; 40 
C.F.R. § 1508.25. Here, the SA/DEIS states that the “SCE upgrades are a 
reasonably foreseeable event if the Calico Solar Project is approved and 
constructed as proposed,” yet goes on to state that the “projects will be fully 
evaluated in a future EIR/EIS.” SA/DEIS C.2113. This is an improper 
segmenting of a connected action and rendered the SA/DEIS inadequate 
under NEPA. 

NEPA “requires a federal agency to prepare an EIS for all ‘major 
Federal actions significantly affecting the quality of the human 
environment.’” Wetlands Action Network v. U.S. Army Corps of Eng’rs, 222 
F.3d 1105, 1115 (9th Cir.2000), quoting 42 U.S.C. § 4332(2)(C). The CEQ 
regulations relating to an EIS require: 

The scope of an individual statement may depend on its relationships 
to other statements. To determine the scope of environmental impact 
statements, agencies shall consider 3 types of actions, 3 types of 
alternatives, and 3 types of impacts. They include: 

(a)	 Actions (other than unconnected single actions) which may be: 

(1) Connected actions, which means that they are closely related 
and therefore should be discussed in the same impact 
statement. Actions are connected if they: 

(i)	 Automatically trigger other actions which may require 
environmental impact statements. 
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(ii) Cannot or will not proceed unless other actions are 
taken previously or simultaneously. 

((((iiiiiiiiiiii))))	 AAAArrrreeee iiiinnnnttttererererddddeeeeppppenenenenddddeeeennnntttt ppppaaaarrrrttttssss ooooffff aaaa llllaaaarrrrggggerererer aaaaccccttttiiiionononon aaaannnndddd 
ddddepepepepenenenendddd onononon tttthhhheeee llllaaaarrrrggggerererer aaaaccccttttiiiionononon fffforororor tttthhhheieieieirrrr jjjjuuuussssttttiiiiffffiiiiccccaaaattttiiiionononon.... 

40 C.F.R. § 1508.25 (citations omitted) (emphasis added). The purpose 
of this requirement is “to prevent an agency from dividing a project into 
multiple ‘actions,’ each of which individually has an insignificant 
environmental impact, but which collectively have a substantial impact.” 
Wetlands Action Network, 222 F.3d at 1118 (internal quotations and citation 
omitted). 

Courts apply an “independent utility” test to determine whether 
multiple actions are so connected as to mandate consideration in a single 
EIS. The crux of the test is whether “each of two projects would have taken 
place with or without the other and thus had ‘independent utility.’” Wetlands 
Action Network, 222 F.3d at 1118 (internal quotations and citation omitted). 
Here, the SA/DEIS acknowledges that the new transmission lines and 
upgrades are “to support the operation of the full Calico Solar Project,” and 
that there are “potential environmental public health effects that may result 
from other actions related to the Calico Solar Project.” SA/DEIS C.2113. 
Further, without the upgrade to the transmission lines, the Project would 
become virtually useless as the power generated would not be able to be 
transported anywhere. Thus, the upgrades and expansion of the transmission 
lines fail the “independent utility” test. See Thomas v. Peterson, (9th Cir. 
1985) 753 F.2d 754, 759 (where court concluded that the construction of a 
road in a forest and the sale of timber were connected actions within the 
meaning of the CEQ regulations. Because the timber sales could not proceed 
without the road, and the road would not have been built but for the timber 
sales, the two were "inextricably intertwined."). 

Further, the environmental consequences of this connected action are 
significant. Eleven species of reptile, including the threatened desert tortoise 
and ten special status plants, including the BLM Sensitive Species shortjoint 
beavertail cactus and the whitemargined beardtongue were identified in the 
Pisgah Lugo corridor. SA/DEIS C.2115, 116. Portions of the project corridor 
would cross 533 acres of critical habitat for the desert tortoise. SA/DEIS C.2
116. The corridor also would pass through areas covered by the West Mojave 
Management Plan. Under the Plan, take of the whitemargined beardtongue 
is limited to 50 acres; however, “it’s not clear whether the SCE upgrades to 
the Pisgah to Lugo transmission line would comply with these requirements 
of the Plan as currently proposed.” SA/DEIS C.2117. Staff concludes that 
the SCE upgrades “may create significant impacts to biological resources due 
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to the permanent loss of habitat and the disturbance to sensitive plant and 
wildlife species during construction.” SA/DEIS C.2122. Considering the 
potentially large scope of the environmental impacts of the transmission 
lines, and the fact that they are a “reasonably foreseeable event if the . . . 
Project is approved,” the SA/DEIS was required to consider the upgrades as a 
connected action. As a connected action, the information presented in the 
SA/DEIS must be accurate and highquality, as per NEPA regulations. 

IIIIVVVV....	 TTTThhhheeee AAAAlllltttterererernnnnaaaattttiiiivvvveseseses AAAAnnnnaaaallllyyyyssssiiiissss iiiissss IIIInnnnaaaaddddeqeqeqequuuuaaaatttteeee BBBBeeeeccccaaaauuuusssseeee BBBBLLLLMMMM UUUUnnnnllllaaaawwwwffffuuuullllllllyyyy 
RRRReeeejjjjecececectttteeeedddd FFFFeaeaeaeassssiiiibbbblllleeee AAAAlllltttterererernnnnaaaattttiiiivvvveseseses 

aaaa....	 BBBBLLLLMMMM''''ssss SSSSttttaaaattttememememenenenentttt((((ssss)))) ofofofof PPPPuuuurrrrppppososososeeee aaaannnndddd NNNNeedeedeedeed RRRRefefefefllllececececttttssss tttthhhheeee AAAApppppppplllliiiiccccaaaannnntttt''''ssss 
NNNNeedeedeedeedssss aaaannnndddd IIIIssss TTTToooooooo NNNNaaaarrrrrrrrowowowowllllyyyy DDDDrrrraaaawwwwnnnn.... 

The Alternatives Analysis “is the heart of the environmental impact 
statement.”6 CEQ regulations require that an alternatives analysis presents 
the environmental impacts of the proposal and the alternatives in 
comparative form, sharply defining issues and providing a clear basis for 
choice among options by the decisionmaker and the public. 43 CFR § 
1502.14. In the SA/DEIS Alternatives Analysis, BLM did not consider the 
Private Land and other private offsite alternatives under NEPA on the basis 
that these alternatives would not accomplish the purpose and need of the 
proposed action. 7 

The decision not to examine these alternatives was incorrect because 
BLM's statement of purpose and need for the SA/DEIS is too narrowly 
drawn. Courts have held that although an agency has discretion to define the 
purpose and need of a project, it cannot use "unreasonably narrow" terms to 
define a project's objective. The Department of Interior (“DOI”) regulation, 40 
C.F.R. § 1502.13 merely requires that an EIS briefly specify the underlying 
purpose and need to which the agency is responding in proposing the 
alternatives including the proposed action. DOI's NEPA handbook explains 
that the "purpose and need statement for an externally generated action 
must describe the BLM purpose and need, nnnnotototot aaaannnn aaaapppppppplllliiiiccccaaaannnntttt''''ssss oooorrrr exexexextttterererernnnnaaaallll 
pppprrrropopopopoooonnnnenenenentttt''''ssss ppppuuuurrrrppppososososeeee  aaaannnndddd nnnneeeeeeeedddd.... " Department of Interior, Bureau of Land 
Management, National Environmental Policy Act Handbook 35 (citing 40 
C.F.R. § 1502.13) (emphasis added). 

Here, however, in contravention of NEPA guidelines, the BLM only 
looked to the Applicant’s purpose and need. The SA/DEIS stated that the 

6 40 C.F.R. § 1502.14. 
7 “[S]ince the proposed actions under review in this document are whether to approve or 
deny, or approve with modification an application for the Calico Solar project to be sited on 
public land, analysis of a private land alternative would not be consistent with the stated 
purpose and need of the proposal.” SA/DEIS B.218. 
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purpose and need is “to respond to Calico Solar, LLC’s application under 
Title V of FLPMA, 43 U.S.C. § 1761, for a ROW grant to construct, operate, 
and decommission a solar thermal facility on public lands in compliance with 
FLPMA, BLM ROW regulations, and other Federal applicable laws.” Based 
on this narrow statement of purpose and need, BLM has declined to examine 
any private land offsite alternatives (as well as dismissing alternative 
technologies, distributed generation, energy efficiency and demand response). 
In so doing, BLM impermissibly rejected reasonable alternatives on the basis 
of inconsistency with the applicant’s purpose and need. Moreover, BLM did 
so in spite of numerous scoping comments requesting consideration of a 
private/disturbed land alternative8 as well as alternative methods to meet 
agency goals to ramp up renewable generation and/or reduce reliance on non
renewable fuels.9 

As the Energy Policy Act, and related Secretarial and Executive 
Orders direct BLM to “encourage the development of environmentally 
responsible renewable energy” while complying with existing environmental 
laws, the project purpose and need statement need not be so narrowly drawn 
as to preclude the consideration of alternative locations and technologies. To 
do so reflects the needs of the project applicant, not the needs of BLM, in 
violation of NEPA. In fact, an agency’s refusal to consider an alternative that 
would require some action beyond that of its congressional authorization is 
counter to NEPA’s intent to provide options for agencies. See 40 C.F.R. 
1502.14. BLM’s decision to narrow its purpose and need to preclude the 
analysis of alternative sites, and to avoid analysis of offsite alternatives 
because they are outside of its jurisdiction, renders the SA/DEIS deficient. 

bbbb....	 TTTThhhheeee SSSSAAAA////DDDDEEEEIIIISSSS RRRReeeejjjjececececttttedededed DDDDiiiissssttttrrrriiiibbbbuuuuttttedededed GGGGeneneneneeeerrrraaaattttiiiionononon,,,, EEEEnnnnererererggggyyyy EEEEffffffffiiiicccciiiienenenenccccyyyy 
aaaannnndddd DDDDememememaaaannnndddd RRRReeeessssppppononononsssseeee WWWWiiiitttthhhhououououtttt AAAAddddeqeqeqequuuuaaaatttteeee IIIInnnnfffforororormmmmaaaattttiiiionononon aaaannnndddd AAAAnnnnaaaallllyyyyssssiiiissss 

The Sierra Club recognizes that in order to begin achieving climate 
change goals, and ramp up renewable energy generation quickly in the near 
term, some large utility scale solar generation will be necessary. The Sierra 
Club supports this, if done without causing irreparable harm to sensitive and 
irreplaceable resources. However, the future potential for distributed 
generation, energy efficiency and demand response is significant over time, 
and in the near term much can be achieved with proper policy support. 
Moreover, it is entirely feasible that, over time, these alternatives could 
become the primary method to both meet State Renewable Portfolio 

8 “Scoping comments requested disturbed private land alternatives, stating that because the
 
Stirling technology is developed in clusters, it is not necessary for the solar facility site to be
 
on a single contiguous parcel.” SA/DEIS B.218.
 
9 EPA comments, p. A20.
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Standards (RPS) goals and achieve important climate change goals.10 In the 
meantime, these alternatives, if actions go beyond and do not supplant 
existing planned distributed generation and energy efficiency measures, are 
certainly capable of meeting the equivalent of 850MW of renewable energy 
generation in the expected 58 months (nearly five years) to bring this 
proposed Project fully online. 11 So although a significant amount of large 
scale renewable energy (including solar thermal and PV, wind, and 
geothermal) must be sited to achieve our climate goals, no one largescale 
solar project is indispensable. In certain cases where environmental conflicts 
in a particular proposed project are high, the alternatives of distributed 
generation, energy efficiency and demand response should be given full 
consideration as a means to meet climate goals in lieu of a particularly 
egregious project or a portion thereof that causes severe unmitigable 
environmental impacts. 

In its rejection of these alternatives, the SA/DEIS asserts they are not 
required to be analyzed by the BLM because they fall outside BLM’s purpose 
and need for the proposed action. Here again, BLM impermissibly rejects a 
project alternative based solely on its unlawfully narrow purpose and need 
statement. 

Additionally, the SA/DEIS opines without foundation that achieving 
850 MW of distributed solar PV or distributed solar thermal would “depend 
on additional policy support, manufacturing capacity, and lower cost than 
currently exists to provide the renewable energy required to meet the 
California Renewable Portfolio Standard requirements” Alternatives Table 1, 
SA/DEIS B.23ff (emphasis added). However, the SA/DEIS analysis of the 
distributed generation alternative and its potential to help meet the 
California Renewable Net Short is erroneous, conclusory, and not supported 
by substantial evidence in the record. 

Recently, a presentation by Black & Veatch, the consultants for the 
Commission’s own Renewable Energy Transmission Initiative (“RETI”), 
reported to CPUC regarding current distributed generation potential. Using 
GIS, Black & Veatch identified sites for groundmounted PV and large 
commercial rooftops within 3 miles of distribution substations, and reported a 

10 Black and Veatch, Summary of PV Potential Assessment in RETI and the 33% 
Implementation Analysis, December, 2009. Attach excel spreadsheet of PV deployment. 
11 In its rejection of distributed generation as an alternative to the project, the SA/DEIS 
improperly found that “while it will very likely be possible to achieve 850 MW of distributed 
solar energy over the coming years, the very limited numbers of existing facilities make it 
difficult to conclude with confidence that it will happen within the timeframe required for the 
Calico Solar Project.” SA/DEIS B.268, 69. “The Calico Solar Project would be developed in 
two phases. The schedule would be approximately 58 months in duration. SA/DEIS C.219 
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wholesale distributed generation potential of 17,300 MW 12 with no upgrades 
required.13 These figures indicate that larger scale distributed solar 
generation can provide a substantial portion of the 2020 RPS “Net Short,” 
and probably more than that.14 

The SA/DEIS also asserts that distributed PV must achieve lower costs 
to be competitive. Alternatives Table 1, SA/DEIS B.23ff However, RETI 
ascertained that PV is more costeffective than solar trough at current thin
film PV pricing of $3,700/kW a/c15, and SCE has committed to CPUC that its 
distributed commercial rooftop program in Ontario, CA will cost $3.50/watt 
d/c,16 or less than $4,000/kWa/c. If the SA/DEIS asserts that distributed 
generation should not be considered because it is too costly, then it should 
provide Project costs, including operations, maintenance, plus transmission 
costs and losses for comparison. 

Finally, the SA/DEIS rejection of distributed generation asserts it 
would be infeasible to ramp up 850 MW of distributed renewable energy 
within the time frame for the Calico project, which is 58 months, or roughly 5 
years. SA/DEIS C.219 However, tens of thousands of MW of PV are being 
manufactured each year,17 and worldwide PV production capacity 
substantially exceeds current worldwide demand.18 Additionally, distributed 
PV can come on line quickly.19 At any reasonable growth rate, even those far 
below current and historical levels, distributed PV can meet RPS goals 

12 This value is conservatively based on using only onethird of the actual potential capacity 
(52,000 MW), for reasons that are not explained. Black and Veatch, Summary of PV 
Potential Assessment in RETI and the 33% Implementation Analysis, December, 2009. 
13 Data on the PV capacity of existing substations provided to the California Public Utilities 
Commission by investorowned utilities indicates that these substations can accept 
approximately 20,000 MW of distributed PV with no upgrades required to the substations. 
14 The studies cited above show an estimated distributed solar generation capacity by 2020 of 
between 25,000 and 50,000 MW, which corresponds to an electrical energy potential of 
50,000 to 100,000 GWh/yr. Black and Veatch, Summary of PV Potential Assessment in RETI 
and the 33% Implementation Analysis, December, 2009. 
15RETI Phase 2B Final Report. 
16 CPUC Proceedings, SCE Solar Roof Program, June 2009. 
17 Estimated worldwide thinfilm PV production capacity at the end of 2009 was 
approximately 7,400 MW.Schreiber, D., EuPD Research, PV Thinfilm Markets, 
Manufacturers, Margins, presentation at 1st ThinFilm Summit, San Francisco, December 1
2, 2008. Estimated worldwide conventional polycrystalline silicon PV production capacity 
reached 13,300 MW per year in 2008, and it is projected to reach 20,000 MW per year in 
2010. Schreiber, D., EuPD Research, PV Thinfilm Markets, Manufacturers, Margins, 
presentation at 1st ThinFilm Summit, San Francisco, December 12, 2008. 
18 The current estimated oversupply of PV panel manufacturing capacity for 2010 is 8,000 
MW B. Murphy, Fulcrum Technologies, Inc., The Power and Potential of CdTe (thinfilm) PV, 
presented at 2nd ThinFilm Summit, San Francisco, December 12, 2009. 
19 “Because these installations will interconnect at the distribution level, they can be brought 
on line relatively quickly without the need to plan, permit, and construct the transmission 
lines.” CPUC, SCE Application for 500MW Urban PV Project, 
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timely.20 And since distributed PV is sited in developed areas, it can do so 
while avoiding virtually all biological impacts to sensitive desert resources 
and other unmitigable significant impacts of the Project. SA/DEIS B.267. 

Similarly, the SA/DEIS summarily dismissed the conservation/demand 
side management alternative (energy efficiency) without adequate 
foundation, stating that: “Conservation and demandmanagement alone are 
not sufficient to address all of California’s energy needs” SA/DEIS B.26 
(emphasis added). This is self evident, but it does not speak to the issue. The 
issue is: if necessary to avoid irreparable harm to irreplaceable resources, 
could energy efficiency allow the Project to be modified or denied, and still 
allow the responsible agencies to meet their respective climate change 
objectives? 

The answer is yes. Energy efficiency has been forecast to achieve an 
enormous reduction in electrical energy use. There is a huge potential to 
achieve “negawatts” through building retrofits, improved building codes, and 
other measures in California; and current utility programs to support energy 
efficiency could be greatly expanded, likely at a significantly lower cost to 
consumers than most forms of energy generation. California Air Resources 
Board adopted a savings target of 32,000 gigawatthours above and beyond 
what the CEC has forecast, and adopted a target of 30,000 gigawatthours 
generated from new onsite combined heat and power (CHP) by 2020.21 Sierra 
Club supports this goal, but even if it were not fully realized, it would make a 
significant contribution by reducing greenhouse gases as well as the net short 
needed to meet RPS goals. 

Thus, the potential of energy efficiency and distributed generation is 
significant (alone or in combination), even beyond current targets; and 
efficiency in particular is more than cost competitive. The feasibility of 
replacing the Project’s objective of 850MW in five years should be reviewed in 
light of the multiple environmental impacts of this Project. 22 Accordingly, the 
responsible agencies have an affirmative duty to fully consider conservation 
and demand side management as a feasible alternative to reduce a project 
(and therefore its output) in order to avoid severe unmitigable impacts, or 
even as a full alternative to an exceptionally impactful project. 

20 See attached spreadsheet modeling solar PV growth at varying rates 
21 California Air Resources Board, Climate Change Scoping Plan, 2008 p 63 
22 At full buildout and if operating at 99% efficiency, the Project is expected to generate 1840 
gigawatthours a year. SA/DEIS C.171. 
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cccc....	 TTTThhhheeee AAAAnnnnaaaallllyyyyssssiiiissss ofofofof AAAAlllltttterererernnnnaaaattttiiiivvvveeee SSSSiiiitttteseseses aaaannnndddd AAAAlllltttterererernnnnaaaattttiiiivvvveeee EEEEnnnnererererggggyyyy SSSSololololuuuuttttiiiioooonnnnssss 
VVVViiiiololololaaaatttteseseses NNNNEEEEPPPPAAAA,,,, aaaannnndddd CCCCEEEEQQQQ GGGGuuuuiiiiddddeleleleliiiinnnneseseses 

The second rationale asserted for dismissing the Private Land 
Alternative was that “analysis of such an alternative, over which BLM has no 
discretionary approval authority, would not present impacts in a form that 
would define issues or provide a basis for choice in a manner any different 
than the no action alternative.” SA/DEIS B.218. The SA/DEIS fails to 
inform the reviewer how the BLM would be unable to analyze impacts of the 
Private Land Alternative  impacts which the SA/DEIS identifies as being 
less adverse in most cases than the proposed project, by an order of 
magnitude, as explained below. 

The SA/DEIS position on this matter directly conflicts with CEQ 
regulations to “[i]nclude reasonable alternatives not within the jurisdiction of 
the lead agency.” 40 C.F.R. 1502.14(c). The SA/DEIS even acknowledges that 
“[w]hile a project to be located on private land is not within the approval 
jurisdiction of the BLM as lead agency, if otherwise reasonable, iiiitttt iiiissss ssssttttiiiillllllll 
rrrreqeqeqequuuuiiiirrrreeeedddd ttttoooo bbbbeeee aaaannnnaaaallllyyyyzzzzeeeedddd bbbbyyyy tttthhhheeee BBBBLLLLMMMM.” SA/DEIS B.218 (emphasis added). 
After reaching this conclusion, however, the SA/DEIS does nnnnotototot proceed to 
properly analyze a Private Lands Alternative. 

The SA/DEIS asserted that the Reduced Acreage Alternative and 
Avoidance of Donated and Acquired Lands Alternative would substantially 
reduce impacts in comparison to the proposed project. SA/DEIS B.284. After 
concluding that these alternatives would meet the project objectives, Staff 
improperly dismissed them “because they would reduce the generation 
capacity, [and] may not attain the purpose and need for the project.” SA/DEIS 
B.284 Additionally, BLM considered, but dismissed from further evaluation 
without adequate substantial information and analysis, alternative 
renewable technologies, and the alternatives of distributed renewable energy 
generation, energy efficiency and demand response. In violation of NEPA, 
BLM only analyzed reduced project and “no project” alternatives in the 
SA/DEIS. Again, BLM’s use of an impermissibly narrow purpose and need 
statement confounds the entire Alternatives Analysis, and leads the public to 
believe that there is a predecisional bias towards siting the Project at this 
location. 

dddd....	 RRRRelelelelococococaaaattttiiiionononon ttttoooo tttthhhheeee AAAAnnnnaaaallllyyyyzzzzedededed PPPPrrrriiiivvvvaaaatttteeee LLLLaaaannnndddd SSSSiiiitttteeee orororor CCCCaaaaddddiiiizzzz LLLLaaaannnndddd 
CCCComomomomppppaaaannnnyyyy DDDDiiiissssttttuuuurrrrbbbbedededed LLLLaaaannnnddddssss WWWWoooouuuulllldddd RRRRededededuuuucccceeee tttthhhheeee PPPPrrrroooojjjjecececectttt''''ssss IIIImmmmppppaaaaccccttttssss 

Although grossly deficient in other ways, the SA/DEIS’s Biological 
Assessment does call out the project site’s virtually undisturbed state, its 
environmentally sensitive resources and location, and its exceptional freedom 
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from substantial man made alteration.23 In stark contrast to the high value 
project site, the SA/DEIS finds that the Private Land Alternative might avoid 
all impacts to sensitive species. Staff states “[g]iven that most of this [the 
Private Land] alternative (approximately 50%) is agricultural land, disturbed 
habitat, and developed land, it may be possible to site facilities such that 
most or all of the sensitive biological resources on site would be avoided.” 
SA/DEIS B.232. It goes on to correctly identify the Private Land Alternative 
as environmentally preferred over the proposed project. SA/DEIS B.232. 

It is clear that the Private Land Alternative (or for that matter, 
disturbed private land use alternatives) would greatly lessen the project’s 
significant impacts, including destruction of vast amounts of desert wash 
resources24 as well as habitat and habitat connectivity for desert tortoise, 
bighorn sheep and other sensitive, threatened and endangered species. 
Accordingly, it is impermissible for BLM to reject the Private Land 
alternative from consideration on the basis of a flawed statement of purpose 
and need statement and without substantive evidence to support their 
position. SA/DEIS B.218. In fact, it constitutes a violation of BLM’s 
mandate to “take any action necessary to prevent unnecessary or undue 
degradation of the lands.” 43 U.S.C § 1732(b). 

Additionally, the SA/DEIS has failed to identify and analyze an even 
more feasible private land alternative site. Pursuant to CEQ regulations, all 
reasonable alternatives must be examined. Here, a feasible alternative exists 
that was not discussed, and one that does not have the feasibility concerns 
related to aggregating numerous landowners for site acquisition. It is the 
tens of thousands of acres of Cadiz Land Company land, which was publicly 
noticed as available for solar development in 200925. Much of this land is 
type converted; it is also in the Mojave desert of California, has excellent 
insolation, and is near existing transmission. The SA/DEIS had no valid 
reason to exclude consideration of this very viable alternative to the 
problematic Calico project site. NEPA and CEQA mandate that these 
environmentally preferable Private Land alternatives should be properly 
analyzed and adopted. 

23 “most of the project area is distant from these features and relatively undisturbed by the 
threats listed above. There appears to have been little habitat damage by grazing, cross
country ORVs, or weed invasions” … “Staff notes that the habitat in the project area is 
generally undisturbed. Invasive weeds occur in disturbed soils such as roadsides throughout 
the area, but have not substantially altered native vegetation and habitat as they have 
elsewhere in the Mojave Desert.” SA/DEIS C.24748. 
24 The project will cause nearly 42% of the future cumulative impacts to stream wash 
resources in the Newberry Springs cumulative impacts geographic study Area. (Biological 
Resources Figure 3) 
25 http://www.cadizinc.com/blog/2009/pressreleasecadizsignsgreencompactnatural
heritageinstitute/index.html. 
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e.e.e.e.	 TTTThhhheeee SSSSAAAA////DDDDEEEEIIIISSSS IIIImmmmpppperererermmmmiiiissssssssiiiibbbbllllyyyy LLLLiiiimmmmiiiittttssss AAAAggggenenenenccccyyyy AAAAuuuutttthhhhororororiiiittttyyyy ttttoooo AAAAddddopopopoptttt aaaannnn 
EEEEnnnnvvvviiiirrrrononononmmmmeeeennnnttttaaaallllllllyyyy PPPPrrrrefefefefererereraaaabbbblllleeee AAAAlllltttterererernnnnaaaattttiiiivvvveeee 

Even though the analysis showed that the Private Land Alternative 
would be preferred to the proposed Calico Solar Project site for biological 
resources, cultural resources, visual resources, and potentially transmission 
system engineering, SA/DEIS B.250, the SA/DEIS found that approval of a 
private land alternative would be “remote and speculative” if no application 
is pending, and that “The Energy Commission does not have the authority to 
approve an alternative or require Calico Solar to move the proposed project to 
another location, even if it identifies an alternative site that meets the project 
objectives and avoids or substantially lessens one or more of the significant 
adverse effects of the project because it would require a new Application for 
Certification (“AFC”) and environmental review might reveal more 
impacts.”(B.219) 

But the underlying concern is articulated: “Preparation and review of a 
new AFC for the Calico Solar Project on an alternative site would require 
substantial additional time.” SA/DEIS B.219. The lack of an application to 
develop an alternative site or an artificially constricted time frame for project 
approval are not recognized under CEQA as justification to reject an 
otherwise feasible and environmentally preferred alternative.26 Here again, 
in rushing to meet the arbitrary ARRA funding deadline, the responsible 
agency is sidestepping its responsibility under the law to analyze and adopt 
the most environmentally preferred feasible alternative. The Recovery Act 
website states that “[i]f new information arises late in the process, analyses 
may have to be redone, significantly affecting the schedule.”27 This shows, 
contrary to the applicant’s and agencies’ assertion, that environmental 
regulations such as NEPA and CEQA must be complied with; application for 
stimulus funding does not allow a project to sidestep valuable environmental 
regulations. 

ffff....	 TTTThhhheeee AAAAnnnnaaaallllyyyyssssiiiissss ofofofof tttthhhheeee DDDDononononaaaattttedededed LLLLaaaannnnddddssss AAAAlllltttterererernnnnaaaattttiiiivvvveeee iiiissss IIIInnnnaaaaddddeqeqeqequuuuaaaatttteeee aaaannnndddd 
CCCCononononttttaaaaiiiinnnnssss SSSSererereriiiiououououssss PPPPololololiiiiccccyyyy IIIImmmmpppplllliiiiccccaaaattttiiiiononononssss tttthhhhaaaatttt SSSShhhhououououlllldddd BBBBeeee AAAAddddddddrrrresesesesssssedededed 

With regard to Land Use, the SA/DEIS acknowledges that in the 
Project would violate an “interim” policy promulgated by the BLM State 
Director which requires LWCF lands to be managed as avoidance/exclusion 
areas for land use authorizations that could result in surface disturbing 
activities (BLM 2009a). But what the SA/DEIS fails to acknowledge is that 
the specific donated lands involved in the Project, were Catellus lands 

26https://recoveryclearinghouse.energy.gov/#NATIONAL_ENVIRONMENTAL_POLICY_ACT
 
_NEPA.
 
27 Id.
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acquired and donated to BLM as part of a $45 million private gift, and were 
accepted for “permanent preservation” 28 and “being preserved for future 
generations”29 by the highest levels of government. Additionally, the White 
House assured the public that “[o]nce acquired the lands would be open to 
public access for outdoor recreation, including hiking, hunting and other 
permitted uses.” 30 Please see attached letter from President Clinton, News 
Release from the White House, and correspondence from Bruce Babbitt, 
Secretary of the Interior, all in office at the time of the donation. 

The commitment to preservation of and public use of the donated 
Catellus lands which was asserted at the highest levels of government goes 
far beyond the SA/DEIS’s characterization of an “interim” state BLM policy. 
The industrialization of these donated lands must be analyzed and weighed 
in light of the assurances given by the federal government. This issue has 
serious implications for future land conservation in the US. 

VVVV....	 TTTThhhheeee SSSSAAAA////DDDDEEEEIIIISSSS iiiissss IIIInnnnaaaaddddeqeqeqequuuuaaaatttteeee BBBBececececaaaauuuusssseeee tttthhhheeee CCCCuuuullllttttuuuurrrraaaallll IIIImmmmppppaaaaccccttttssss AAAAnnnnaaaallllyyyyssssiiiissss iiiissss 
UUUUnnnnllllaaaawwwwffffuuuullllllllyyyy DDDDefefefefererererrrrreeeedddd 

The Project could have significant cultural impacts and would "wholly or 
partially destroy all archeological sites on the surface of the project area." 
SA/DEIS C.3113.31 The discussion of impacts to cultural resources is incomplete 
and inadequate. Assessment of the short and long term adverse impacts to 
cultural resources will be completed only in the “Programmatic Agreement 
currently under development.” SA/DEIS ES20. 

The Project would have significant impacts on an unknown subset of 401 
surface prehistoric and historical surface archaeological resources identified in 
the survey of 25% the project, SA/DEIS C.31, and “may have significant impacts 
on an unknown number” of surface and buried archaeological deposits on the 
remaining 75% of the project, many of which may be determined historically 
significant. SA/DEIS ES20. The project may also have indirect cultural impacts, 
because the Desert Bighorn Sheep and other animal species have cultural 
significance to Native Americans, and as acknowledged by the SA/DEIS, Desert 
Bighorn and other species would be adversely affected by the project. Indirect 
cultural impacts would also result from the Project's aesthetic impacts on the 
culturally significant Pisgah Crater area; in fact, Native American 
representatives requested a site visit to identify important traditional 

28 Letter from President Clinton to David Myers, Wildlands Conservancy dated May 10, 2000 
29 Office of the White House News Release, Vice President Gore Announces New Land 
Protections in the California Desert, May 18, 2000 
30 Ibid 
31 The page numbering in the Cultural Resources section duplicated the numbering for the 
Biological Resources Section, thus all citations herein are listed as the proper number (C.3), 
as opposed to the incorrect number (C.2). 
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cultural properties, which are eligible for protection under the National 
Historic Preservation Act ("NHPA") 32 

BLM has failed to satisfy its obligations under section 106 of the NHPA. 
16 U.S.C. § 470(f). This section of the NHPA requires agencies to take into 
account the impact of effects of their actions on historical resources "prior to the 
issuance of any license." 16 U.S.C. § 470(f). Instead of completing this required 
process, BLM is opting to use a programmatic agreement to defer evaluation, 
mitigation, and treatment until after approval. 

Here again the assessment of impacts and the formulation of mitigation 
measures is impermissibly deferred. CEC plans to fulfill the bulk of its 
obligations under CEQA by conditioning approval on the applicant's compliance 
with a programmatic agreement whose contents are not disclosed. SA/DEIS C.3
50. The SA/DEIS admits that “staff is presently unable to identify precisely 
which of the different cultural resources are historically significant and is 
therefore presently unable to articulate the exact character of the effects that 
the construction of the proposed facility would have on such resources” and 
yet contends that “staff does foresee that the construction of the proposed 
facility would, under both NEPA and CEQA, have a significant effect on the 
environment and would, under Section 106, have an adverse effect on 
historic properties.” SA/DEIS C.3113. Further, even though the anticipated 
mitigation would rely on programs and protocols, the SA/DEIS acknowledges 
that “the specific programs and protocols do not presently exist.” SA/DEIS 
C.3113. This abdication of responsibility is clearly a violation of statutes 
enacted to ensure public participation in informed decision making and to 
protect our nation’s irreplaceable cultural heritage. 

Although the standard intensity of the geographic coverage in a project 
area of analysis would be 100%, here the geographic coverage only includes a 
sample of 25% of the archaeological sites. SA/DEIS C.249. Yet this 
inadequate sample size yielded no less than 401 archeological resources, 
including 248 isolates and 139 archeological sites. SA/DEIS C.379. Moreover, 
the applicant's studies have been questioned by Native Americans,33 giving little 
confidence in the 25% sample that was used. Moreover, it was intended that 
the remaining 75% of the sites within the APE would also be subject to re
recordation, but “due to time constraints” the remaining 75% rerecordation 
effort of sites in the APE will be addressed as part of the terms and 
conditions of the Programmatic Agreement. SA/DEIS C.287. Before 
committing to the permanent destruction of irreplaceable cultural resources for 
the sake of a temporary project, CEC and BLM must, at the very least, 
determine the nature and extent of the cultural heritage they are obliterating. 

32 Tribal member comments, April 2010 BLM Programmatic Agreement workshop. 
33 Id. 
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VVVVIIII....	 TTTThhhheeee SSSSAAAA////DDDDEEEEIIIISSSS FFFFaaaaiiiillllssss ttttoooo AAAAnnnnaaaallllyyyyzzzzeeee tttthhhheeee PPPPrrrroooojjjjecececectttt’’’’ssss SSSShhhhoooorrrrtttt TTTTerererermmmm GGGGaaaaiiiinnnnssss VVVVererererssssuuuussss 
iiiittttssss LLLLonononongggg TTTTerererermmmm CCCComomomommmmmiiiittttmmmmenenenentttt ofofofof IIIIrrrrrrrretetetetrrrriiiievevevevaaaabbbblllleeee RRRResesesesoooouuuurrrrcccceseseses 

Clearly, this project falls into the category of those projects that cause 
a longterm loss of valuable resources in return for what could be a 
speculative shortterm gain. In nearly every important public land resource 
category, such as biology, cultural, land use, soils and water the project has 
severe impacts, some of which are acknowledged by the SA/DEIS and some of 
which the SA/DEIS has failed to identify (as established elsewhere in these 
comments) or could not identify because it did not conduct necessary surveys. 

Additionally, in weighing and balancing public land resource 
protection versus other goals, the SA/DEIS has failed to consider a major 
shortcoming of the project: its technology. The fact is that the use of Stirling 
engines for large scale solar power production is unproven at any scale 
approaching what is proposed here. The project technology has only been 
tested with 60 engines at 1.5 MW.34 

Unproven technology was a major issue identified in scoping35. 
However, the SA/DEIS analysis give the issue short shrift.36 However, the 
SA/DEIS acknowledges: “Staff cannot determine whether the predicted 
power plant availability factor of 99%, as supplied by the Applicant, is 
achievable. Further, staff cannot predict what the actual availability might 
be, given the demonstration status of the SunCatcher technology and limited 
data on largescaled deployments of SunCatchers37” and “Staff believes it 
possible that the project may face challenges from considerable maintenance 
demands, reducing its availability.” SA/DEIS ES27 (emphasis added) In 
addition, over time this technology, with high maintenance requirements, 
may not be cost effective for power purchasers compared with other large 
scale solar thermal and PV models. This could result in an abandoned 
project, leaving a permanently degraded desert ecosystem, without the 
benefit of the planned solar energy plant’s contribution to reducing global 
warming. 

In view of the overwhelming number of unmitigated, and in many 
cases unmitigable, impacts of the “demonstration” project, plus the 
availability of environmentally preferable alternatives, how can the 
responsible agencies possibly justify approving the commitment of public 

34 See www.stirlingenergy.com/pdf/2009_8_19. 
35 SA/DEIS B.2-13 ff. 
36 the analysis recognizes the experimental nature of the technology but simply concludes that 

because there are 34,000 separate engines, the power plant staff should be able to keep a certain 

number operational SA/DEIS D.4-3. 
37 Actually, there has been no large scale deployment of Suncatchers; the largest installation has been 

60 units, or 1.5 MW. Please see http://www.stirlingenergy.com/pdf/2010_01_22.pdf 

36


http://www.stirlingenergy.com/pdf/2010_01_22.pdf
www.stirlingenergy.com/pdf/2009_8_19
http:shrift.36


  

                       
                      

           
                 

                  
                 
                 

 
                                                               

                 
    

                                                             
 

 
                       

               
                          
              

             
                 
                    
                  

           
                 
 

 
             

                   
                   

             
            

                      

                                                 
                           

                         
                         

                         
                         

                       
                     

   
                         

                               
                        

                     
                         
   

            
           

      
         

         
         
         

	          
   

	        
 

           
        

             
       

       
         

          
         

      
         
 

       
          

          
       

      
           

              
             

             
             

             
            

           
  
             

                
          

           
             
  

land resources for the development of a technology that is unproven at the 
scale proposed? This constitutes an experiment on a grand scale that will 
preclude sustainable multiple use on 13 square miles of high resource value 
public lands, and have undetermined impact on sensitive species and their 
long term survival and adaptation to changing climate. Accordingly, under 
CEQA, NEPA and FLPMA mandates, the project should be denied and 
should be sited in an alternative disturbed or degraded land location. 

VVVVIIIIIIII....	 TTTThhhheeee SSSSAAAA////DDDDEEEEIIIISSSS AAAAnnnnaaaallllyyyyssssiiiissss ooooffff SSSSoioioioillll aaaannnndddd WWWWaaaatttterererer IIIIssssssssuuuueseseses iiiissss IIIInnnnaaaaddddeqeqeqequuuuaaaatttteeee UUUUnnnndddderererer 
CCCCEEEEQQQQAAAA aaaannnndddd NNNNEEEEPPPPAAAA 

aaaa....	 TTTThhhheeee SSSSAAAA////DDDDEEEEIIIISSSS ffffaaaaiiiillllssss ttttoooo iiiiddddenenenenttttiiiiffffyyyy SSSSiiiiggggnnnniiiiffffiiiiccccaaaannnntttt UUUUnnnnmmmmiiiittttiiiiggggaaaattttedededed IIIImmmmppppaaaaccccttttssss ofofofof 
tttthhhheeee PPPPrrrroooojjjjecececectttt 

The project is located on an alluvial fan. SA/DEIS C.71, 35, 37. The 
onsite debris and retention basins propose to capture only 100 year storm 
flows. SA/DEIS C.728, 35, 36. However, it is well known that alluvial fans 
present unique and severe flood hazards.38 Even the SA/DEIS acknowledges 
“the proposed project does constitute an unusual circumstance. Compared to 
other projects previously constructed on active alluvial fans, the proposed 
project is of a very large scale.” SA/DEIS C.735. Thus, because of the 
location and enormous scale of the project actual impacts are unknown. This 
uncertainty is unacceptable under NEPA because it fails to provide the 
reviewer with an accurate project description or assessment of potential 
impacts. 

Recently, the California Department of Water Resources established, 
and Federal Emergency Management Agency funded, an Alluvial Fan Task 
Force comprised of experts in hydrology, government agencies and other key 
stakeholders to examine the hazards of alluvial fan development and make 
recommendations.39 One of the foremost recommendations of the Task Force 
was to plan for more than the normal 100 year flood.40 Alluvial Fan Task 

38 “Alluvial fan flooding differs from riverine flooding because flood flows in alluvial fan 
systems are often highly variable in magnitude. Compared to riverine flooding, there is 
considerably greater uncertainty in predicting the flow path of alluvial fan flooding with 
highly erosive soils mixed with water, rocks, boulders, trees and structural debris. Flood 
hazards on alluvial fans cannot be managed by riverine flood standards because the 
characteristics of alluvial fan flooding differ from the traditional riverine flooding paradigm.” 
Alluvial Fan Task Force Draft Findings and Recommendations April 2010, 16. 
39 wri.csusb.edu/DWR_AlluvialFanTaskForce.html. 
40 The problems associated with assigning magnitude and frequency values to alluvial fan 
floods is even greater than riverine flooding because of the random nature of these events. Id. 
23 “Recommendation 3  Improved Flood Hazard Protection Standards: Local flood 
management agencies should consider higher levels of flood management protection above 
the 100year FEMA regulatory standard in planning for development in alluvial fan areas.” 
Id. 13. 
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Force Findings and Recommendations (attached hereto). That 
recommendation was not followed here. But even if the responsible agencies 
decide to only require protection from the standard project flood (100 year 
event), they must then acknowledge the potential for catastrophic 
consequences of the Project.41 

The SA/DEIS identifies some potential for erosion, the vulnerability of 
the SunCatchers to damage and migration offsite,42 and the inadequacy of 
information43 and inadequate confidence level44 in proposed flood control 
structures. But the SA/DEIS relies on the development of future information 
and design of standard project flood protection to fully mitigate the project’s 
flood hazard potential. SA/DEIS C.76568. The SA/DEIS fails to identify, 
analyze and mitigate the hazards unique to alluvial fans, such as shorter 
duration localized storms, massive debris flows, increased flows after fire 
events, and so forth,45 instead of properly addressing this serious hazard. 

In addition to special flood hazards, alluvial fans also provide unique 
and valuable resource benefits, such as water infiltration, wildlife 
connectivity, etc.46 that were inadequately addressed in the SA/DEIS. The 
deficiencies of the wildlife connectivity analysis are outlined elsewhere in 
these comments. The question of project impacts to percolation and 
groundwater received scant mention and virtually no analysis. The SA/DEIS 
mentions that the project debris basins may evaporate water that otherwise 
percolated, but there is no adequate quantification or analysis of that 
potentially significant impact to groundwater supplies, given the project 
footprint of nearly 13 square miles. SA/DEIS B.110. 

In view of its serious shortcomings, the SA/DEIS Soils and Water 
analysis with regard to alluvial fans and the potential for flooding and loss of 
valuable resources must be substantially revised in a recirculated SA/DEIS 
in order to comply with the law. 

41 CEQ says that reasonably foreseeable impacts include those that have catastrophic
 
consequences, even if their probability of occurrence is low (1502.22, modified in 1986).
 
42 C.71.
 
43 SA/DEIS C.767, 2 and elsewhere.
 
44 describes the proposed debris basins, stating “The design aaaatttttttteeeemmmmppppttttssss to protect the project
 
site from flooding, sediment deposition, and scour.” SA/DEIS C.731 (emphasis added).
 
45 Alluvial Fan Task Force Draft Findings and Recommendations April 2010, 29.
 
46 Alluvial Fan Task Force Draft Integrated Approach for Sustainable Development on
 
Alluvial Fans 2010 p 50ff.
 

38


http:Project.41


  

                                                         
                 

           
                 

                     
                       

               
           

             
                
                 

               
                  

           
                   
                 

                    
           

                          
                 

               
                 

                   
               

             
           

                 
                 

                   
                         

                 
                               
             

                 
 

                                  
 

               
           

                                                 
                         

                       
              

	       
   

      
         

           
            

        
      

       
        

         
        

         
      

          
         

          
      

       
         

        
         

          
        

       
      

         
         

          
            

         
                

       
         

	      

        
      

             
            

       

bbbb....	 TTTThhhheeee SSSSAAAA////DDDDEEEEIIIISSSS FFFFaaaaiiiillllssss ttttoooo PPPPrrrrovovovoviiiiddddeeee tttthhhheeee RRRReqeqeqequuuuiiiirrrredededed IIIInnnnffffoooorrrrmmmmaaaattttiiiionononon RRRRelelelelaaaattttedededed ttttoooo 
GGGGrrrrouououounnnnddddwwwwaaaatttterererer UUUUsssseeee aaaatttt tttthhhheeee SSSSiiiitttteeee 

The DEIS originally analyzed the environmental impact associated 
with the use of groundwater from the Cadiz Valley aquifers. The DEIS 
analyzes the impact of obtaining the groundwater from a Cadiz well and then 
transporting it 60 miles on rail cars to the project site. DEIS C.719. Staff 
concluded the impact would not be significant as recharge is expected to 
outpace pumping, and because the applicant would be required to comply 
with mitigation measures to assure that no significant environmental impact 
would occur. DEIS C.732. These conclusions are suspect as very little 
current information was provided on the capacity of the Cadiz well to serve 
the Project without affecting seeps and springs important to wildlife and the 
Mojave National Preserve. This is especially problematic in view of the 
cumulatively foreseeable (but inadequately analyzed) renaissance of the 
Cadiz Groundwater Storage and Dryyear Supply Program, a plan by Cadiz 
Land Company to sell massive amounts of groundwater out of the basin47. 
SA/DEIS C.714. Even more troubling is the new proposal by the Applicant 
to use an onsite well for the Project’s water needs. 

The applicant recently submitted a supplement to the Application for 
Certification changing its source of groundwater to a new well drilled 
adjacent to the project site. Supplemental Application for Certification 13. 
The environmental impact associated with this well and the use of its 
groundwater was not included in the DEIS, nor has it been made available to 
the public. The environmental impacts associated with the main source of the 
project’s water—not only for the construction, but for the indefinite future 
use of the project—have the potential to be severe. The pumping could drain 
the source, thus disrupting the delicate and thirsty environment. In fact, the 
SA/DEIS acknowledges that originally the intent was to use the local basin, 
but “concern over sufficiency of this water supply” lead to the requirement to 
use the Cadiz Valley well. SA/DEIS B.112. All of this must be analyzed by 
the BLM in order to allow them to make an informed decision on the 
approval of this project. If it is not in the DEIS and is not considered then the 
purpose of NEPA to inform the decisionmakers and the public of the 
environmental impact of the project will be undercut. 40 C.F.R. § 1502.1. 

cccc....	 TTTThhhheeee SSSSAAAA////DDDDEEEEIIIISSSS LLLLaaaacccckkkkssss WWWWaaaatttterererer UUUUsssseeee &&&& DDDDiiiisssscccchhhhaaaarrrrggggeeee PPPPllllaaaannnnssss 

The SA/DEIS does not engage in a complete analysis of potential 
impacts associated with the Calico Project water use and discharge because 

47 “The Cadiz Water Conservation and Storage Project is designed to provide Southern 
California with as much as 150,000 acrefeet of groundwater during droughts, emergencies 
or other periods of need…” SA/DEIS C.759. 
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critical relevant information has yet to be obtained. In addition, although the 
SA/DEIS acknowledged the lack of information, it did not any legal reason for 
its omission. Instead, the SA/DEIS goes on to make conclusions about 
impacts and alternatives based on this inadequate information, all in 
violation of NEPA. 40 C.F.R. § 1502.22(a). 

Possible consequences associated with the construction and operation 
of the project, which would be located on several undeveloped alluvial fans, 
include increased soil erosion, substantial depletion or degradation of 
groundwater resources, dispersal of contaminants to soil or groundwater and 
an increase in downstream flooding. SA/DEIS C7.27, .31, .34, .35. The 
SA/DEIS is inadequate because conclusions regarding the significance of the 
environmental impacts of the Proposed Project and its alternatives discussed 
above are drawn without vital information. 

According to the SA/DEIS, the applicant has yet to provide 
“information necessary to complete development of requirements for dredge 
and fill in waters of the state.” SA/DEIS C.72. This information is vital for 
the public’s understanding of the impacts of the proposed project, because 
waste discharge has the potential to seriously affect the delicate desert 
environment. Staff asserts that they are unable to “complete development of 
requirements that will be included in Condition of Certification Soil&Water
2,” also known as the Waste Discharge Requirements, until this information 
is provided. Id. Under NEPA, BLM is required to take a hard look at the 
environmental consequences of a proposed action, which requires agencies to 
consider the relevant factors and the important aspects of their actions. See 
Friends of the Boundary Waters Wilderness v. Dombeck, 164 F.3d 1115, 1128 
(8th Cir. 1999). Conclusory statements are not a substitute for analysis under 
NEPA. Envtl. Defense Fund v. Froehlke, 473 F.2d 346, 348 (8th Cir. 1972) 
(an EIS cannot be composed of statements “too vague, too general and too 
conclusionary”). 

Further, the applicant has also failed to provide “information 
necessary to complete development of requirements for discharges of brine 
waters to evaporation ponds or sanitary septic systems.” SA/DEIS C.72. This 
information is also necessary for completion of the Waste Discharge 
Requirements. Id. Not only is the discharge information vital, but the 
information concerning evaporation ponds is also key because of the harmful 
impact the toxins released from the evaporation ponds may have on wildlife. 
SA/DEIS C.240. 

Four of the main conclusions of the SA/DEIS are based on adherence to 
requirements not yet created because of a lack of information. The SA/DEIS 
clearly states that development of these Waste Discharge Requirements is 

40





  

           
           

             
           

                 
                 
               

                     
               

               
           

       
              
                 

   
 

         
           

               
             

               
             

                 
   

 
             
                   
           

                 
                 
                     

             
               

           
               

             
                   

     
 

             
                 
               

           
                 

      
      

       
      

         
         
        

           
        

        
      

    
       
         

  

     
      

        
       

        
       

         
  

       
          
      

         
         

           
       

        
      

        
       

          
   

       
         

        
      

         

vital to the conclusions reached regarding environmental effects because 
compliance with these requirements will ensure: “no adverse alteration of 
drainage patterns”; “no violation of water quality standards or waste 
discharge requirements”; “that the project not create or contribute runoff 
water that exceeds existing or planned storm waterdrainage system capacity 
or provides substantial additional sources of polluted runoff;” “no degradation 
of surface water or groundwater quality.” Id. C.74244. The SA/DEIS 
concludes that all of these adverse impacts will be avoided, at least partially 
because of these requirements. Id. Without this information, it is impossible 
for the BLM to make a reasoned decision with regard to the Calico Project 
because of the enormous uncertainty associated with the hydrological 
environmental impact. These undeveloped Waste Discharge Requirements 
are essential to the BLM’s reasoned decision. The conclusions reached in 
theSA/DEIS lack the proper analysis required by NEPA, thus making the 
SA/DEIS inadequate. 

The water analyses for two of the alternative projects are also 
inadequate due to lack of information. The same information missing for the 
Proposed Project water analysis is also missing for the Reduced Acreage 
Alternative and the Avoidance of Donated and Acquired Lands Alternative. 
See id. C.74446. This missing information would be enough to make the 
analyses of these alternatives inadequate, but the analyses go one step 
further and fail to even mention Waste Discharge Requirements for either of 
these two alternatives. See id. 

In order to allow a reasoned decision to be made regarding the 
Proposed Project or its alternatives, all the necessary information needs to be 
available to the BLM. For the Reduced Acreage Alternative, the SA/DEIS 
states: “Potential impacts identified for both the construction and operation 
phases of the project include impacts on soil erosion, sedimentation, flooding, 
water quality, and water supply. All of the potential impacts identified for the 
proposed project remain with the Reduced Acreage Alternative. However, due 
to the alternative’s reduced physical size and reduction in number of 
SunCatchers, these potential impacts are proportionately reduced.” Id. C.7
44. There is no further discussion of mitigation strategies or Waste Discharge 
Requirements, or which requirements will be lessened due to the decrease in 
size. The analysis is overly condensed and vague, making the water analysis 
for this alternative unacceptable. 

Similarly, the Avoidance of Donated and Acquired Lands Alternative is 
devoid of a serious water analysis. The SA/DEIS states: “Provided the 
redesign of the flood control and erosion/sedimentation control structures 
meet the same standards as for the Calico Solar Project, no change to the 
CEQA Level of Significance of impacts would occur between the proposed 
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project and the Avoidance of Donated and Acquired Lands Alternative.” Id. 
C.746. Again, the BLM must require more information regarding the 
comparison between the Proposed Project and the alternatives in order to 
make a reasoned decision. There is no discussion as to how the mitigation 
strategies will be different or how the impact will be different or the same. As 
stated above, conclusory statements are not an acceptable substitute for 
analysis. See Froehlke, 473 F.2d at 348. Because of this deficiency, the 
analysis for this alternative is inadequate. 

VVVVIIIIIIIIIIII....	 BBBBLLLLMMMM DDDDoeoeoeoessss NNNNotototot AAAAddddeqeqeqequuuuaaaattttelelelelyyyy AAAAnnnnaaaallllyyyyzzzzeeee tttthhhheeee PPPPrrrroooojjjjecececectttt UUUUnnnnddddeeeerrrr tttthhhheeee 
RRRReqeqeqequuuuiiiirrrrememememenenenenttttssss ofofofof FFFFLLLLPPPPMMMMAAAA aaaannnndddd tttthhhheeee CCCCDDDDCCCCAAAA 

The Federal Land Policy and Management Act (FLPMA) was enacted 
in 1976 in part to ensure that public lands are: 

managed in a manner that will protect the quality of scientific, scenic, 
historical, ecological, environmental, air and atmospheric, water 
resource, and archeological values; that, where appropriate, will 
preserve and protect certain public lands in their natural condition; 
that will provide food and habitat for fish and wildlife and domestic 
animals; and that will provide for outdoor recreation and human 
occupancy and use. 

43 U.S.C. 1701. Recognizing that the California desert is a rare and special 
place, Congress designated a large portion of the Southern California desert 
as the California Desert Conservation Area (CDCA). 43 U.S.C. § 1781(c). 
Congress understood that “the California desert environment is a total 
ecosystem that is extremely fragile, easily scarred, and slowly healed.” 43 
U.S.C. § 1781(a)2. Accordingly, FLPMA requires the preparation and 
implementation of the CDCA Plan, “a comprehensive, longrange plan for the 
management, use, development and protection of these lands “ 43 U.S.C. § 
1781(d). The purpose outlined in the CDCA Plan is to provide for “multiple 
use and sustained yield, and the mmmmaaaaiiiinnnnttttenenenenaaaannnncccceeee ofofofof enenenenvvvviiiirrrrononononmmmmenenenenttttaaaallll qqqquuuuaaaalllliiiittttyyyy.” 43 
U.S.C. 1781(b). 

FLPMA mandates the BLM to “take any action necessary to prevent 
unnecessary or undue degradation of the lands.” 43 U.S.C § 1732(b). To 
ensure the overall maintenance of environmental quality, the CDCA Plan 
must provide a desertwide perspective of the planning decisions for each 
major resource or issue of public concern. Since the CDCA Plan was 
completed in 1980, there have been only two major amendments affecting the 
Mojave desert, the Northern and Eastern Mojave Management (NEMO) Plan 
in 2002 and the Western Mojave Management (WEMO) Plan in 2006. But 
neither of these amendments nor the CDCA Plan contemplated cumulative 
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industrial development which could be as high as 500,000 to 1,000,000 acres 
as reflected in renewable energy development applications on public land in 
the California desert. Thus, there is no desertwide planning perspective for 
land conversion of this scale and intensity. The Calico Project alone entails 
thirteen square miles of industrialization, with attendant loss of all biological 
resources onsite, all habitat connectivity through the project and immediate 
environs, loss of all public access, all visual resources, all recreational value, 
etc. Here also, the proposed CDCA Plan Amendment does not take into 
account a desertwide perspective; rather it simply proposes that 
“[p]ermission [is] granted to construct solar energy facility (proposed Calico 
Solar Project).” SA/DEIS A.6. Moreover, this action is proposed without any 
appropriate planning level guidance. 

The Project is located in public lands that are designated as Class L. 
According to the CDCA Plan, “[m]ultipleUse Class L (Limited Use) protects 
sensitive, natural, scenic, ecological, and cultural resource values. Public 
lands designated as Class L are managed to provide for generally lower
intensity, carefully controlled multiple use of resources, while ensuring that 
sensitive values are not significantly diminished.” CDCA Plan 13. As such, 
the Plan should not be amended to allow for large scale industrial 
development unless “sensitive values are not diminished.” Here, however, 
the Project will cause a longterm loss of valuable resources, sensitive plants, 
and protected species. In nearly every important public land resource 
category – biological, cultural, land use, recreation, visual, wilderness ,soils, 
water, etc. – the project has severe impacts, some of which are acknowledged 
by the SA/DEIS and some of which the SA/DEIS has failed to identify. 

Under FLPMA BLM must “[p]repare and maintain on a continuing 
basis an inventory of all public lands and their resource and other values.” 
The inventory must be kept current “so as to reflect changes in conditions 
and to identify new and emerging resource and other values.” 43 U.S.C. § 
1711(a). FLPMA requires that this inventory form the basis of the land use 
planning process. 43 U.S.C. § 1701(a)(2). In ONDA v. Rasmussen, (D.Or. 
2006) 451 F.Supp. 2d 1202, 121213, the court held that BLM failed to satisfy 
the “hard look” requirement of NEPA because they relied on outdated 
inventories, in violation of FLPMA. See also Center for Biological Diversity 
v. Bureau of Land Management, 422 F.Supp.2d 1115, 116667 (N.D. Cal. 
2006). Here too, BLM is violating its mandate by proposing a onesentence 
Plan Amendment without adequately identifying the species and resources 
that will be affected by the Amendment. 

As discussed above, BLM has failed to adequately characterize the 
public lands and resources that will be affected by the Project. These include, 
but are not limited to, the desert tortoise, Mojave fringetoed lizard, Nelson’s 
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bighorn sheep, golden eagle, and multiple resources impacted by potential 
groundwater issues and flooding concerns. Multiple areas of the SA/DEIS 
state that surveys are still ongoing or are concurrent with the public 
comment period; not only is the deferral of surveys contrary to NEPA, but it 
also violates the BLM’s responsibilities under FLPMA and the CDCA. Under 
FLPMA BLM must “take any action necessary to prevent unnecessary or 
undue degradation of the lands” and “minimize adverse impacts on the 
natural, environmental, scientific, cultural, and other resources and values 
(including fish and wildlife habitat) of the public lands involved.” 43 U.S.C. §§ 
1732(b), 1732(d)(2)(a). Here, however, the SA/DEIS does not adequately 
address the consequences associated with translocating up to 340 threatened 
desert tortoises, and provides almost no information related to the effect this 
project will have on the habitat requirements of the Nelson’s bighorn sheep. 
SA/DEIS C.289. These vital data gaps illustrate that BLM cannot 
adequately show that they are preventing unnecessary degradation of public 
lands. 

Further, FLPMA requires that when the BLM is amending a land use 
plan, they must “use a systematic interdisciplinary approach to achieve 
integrated consideration of physical, biological, economic, and other sciences . 
. . consider the relative scarcity of the values involved . . .” 43 U.S.C. § 
1712(c). Here, the SA/DEIS has not assembled enough information and 
analysis and the responsible agencies do not have adequate guidance to 
determine: 1) the level of cumulative impacts to habitats, species and 
ecosystems, especially in the context of likely climatechangenecessitated 
habitat and species migration; 2) the limits of acceptable change, or; 3) how to 
avoid significant cumulative impacts that would foreclose future 
opportunities to sustain desert ecosystems and species. 

Additionally, BLM does not look into any alternative plan 
amendments, and appears to have looked at this amendment in isolation. 
However, under CDCA requirements, the BLM must determine “if 
alternative locations within the CDCA are available which would meet the 
applicant’s needs without requiring a change in the Plan’s classification . . . ” 
and evaluate “the effect of the proposed amendment on BLM management’s 
desertwide obligation to achieve and maintain a balance between resource 
use and resource protection.” CDCA Plan 121. As discussed below, the 
SA/DEIS does not adequately examine alternatives to the Project, and 
neglects to perform a thorough cumulative impact analysis. As the CDCA 
was designed to provide broad, rrrregegegegiiiiononononaaaallll guidance (CDCA Plan 11), the BLM 
should examine this project not only as to the effects on the Western Mojave, 
but also on the Mojave ecosystem and the CDCA as a whole. Without this 
analysis the overarching planning principles inherent in FLPMA and CDCA 
will be undermined. As such, this CDCA Plan Amendment should not be 
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approved until the missing information is provided and the BLM provides a 
regionwide assessment per CDCA and FLPMA. 

IIIIXXXX....	 IIIIffff aaaannnn AAAAccccttttiiiionononon iiiissss TTTTaaaakkkkenenenen,,,, BBBBLLLLMMMM SSSShhhhoooouuuulllldddd AAAAddddoooopppptttt tttthhhheeee PPPPrrrriiiivvvvaaaatttteeee LLLLaaaannnndddd AAAAlllltttterererernnnnaaaattttiiiivvvveeee 
orororor tttthhhheeee NNNNoooo AAAAccccttttiiiionononon ““““UUUUnnnnaaaavvvvaaaaiiiillllaaaabbbblllle”e”e”e” AAAAlllltttterererernnnnaaaattttiiiivvvveeee 

Sierra Club, recognizing the known very significant impacts this project poses 
to desert tortoise and the unknown but very likely impacts to a long list of other 
resources as enumerated above, supports a Private Land Alternative to the proposed 
project. We believe the option of siting such a project on Cadiz Land Company 
previously disturbed land is feasible and should be analyzed by BLM along with the 
SA/DEIS identified Private Land Alternative. But the SA/DEIS also studies three 
No Action Alternatives under NEPA, each of which would result in a different 
CDCA Plan: (1) the No Action/No CDCA Plan Amendment Alternative; (2) the 
No Action/Amend the CDCA to make the area available for future solar 
development Alternative; and (3) the No Action/Amend the CDCA to make the area 
unavailable for future solar development Alternative ("Unavailable Alternative"). 
Of these three, we support the third alternative because it will provide the 
greatest protection to this immaculate landscape, will ensure that the character 
of the area is preserved for future generations, and will preserve options 
needed to ensure species and ecosystem sustainability into the future. 

The SA/DEIS recognizes that adoption of this alternative would prevent 
future environmental impacts from other renewable energy projects. Unless this 
alternative is adopted, "other renewable energy projects" with "similarly" 
devastating environmental and cultural impacts could be approved. SA/DEIS 
C.3126. Adoption of the Unavailable Alternative would also prevent future 
impacts to the desert tortoise, Nelson’s bighorn sheep, and specialstatus plant 
species. SA/DEIS B.218. BLM should demonstrate its commitment to the 
preservation of our nation's rapidly disappearing desert lands by adopting the 
Unavailable Alternative or a Private Land Alterative site. If action other 
than these alternatives are taken, a supplemental SA/DEIS must be issued to 
correct major deficiencies under NEPA and CEQA. 

CCCCononononcccclllluuuussssiiiionononon 

As discussed above, critical information was omitted from the SA/DEIS. 
Given the importance and sheer volume of omitted information, the public 
has been deprived of the opportunity to comment on the project in a 
meaningful way. Under these circumstances, both NEPA and CEQA require 
new wildlife surveys and development of other critical information as well as 
recirculation of the amended environmental document. Because NEPA and 
CEQA are intended to provide the public with access to highquality 
information, it is unlawful to release the DEIS and then attempt to fix its 
problems out of the public eye. 
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Therefore, the Sierra Club respectfully requests that the BLM revise 
and recirculate the DEIS consistent with these comments or reject the ROW 
application. Thank you for your consideration. 

Dated: July 1, 2010
 Respectfully submitted, 

Joan Taylor 

Joan Taylor, Chair 
Sierra Club California/Nevada Desert 
Energy Committee 

/s/ Gloria Smith 
Gloria Smith, Senior Attorney 
Sierra Club 
85 Second Street, Second floor 
San Francisco, CA 94105 
(415) 9775532 Voice 
(415) 9775739 Facsimile 
gloria.smith@sierraclub.org 

/s/ Ashley Krupski 
Ashley Krupski, Law Fellow 
85 Second Street, Second floor 
San Francisco, CA 94105 
(415) 9775673 Voice 
(415) 9775739 Facsimile 
ashley.krupski@sierraclub.org 
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BEFORE THE ENERGY RESOURCES CONSERVATION AND DEVELOPMENT          
COMMISSION OF THE STATE OF CALIFORNIA 

1516 NINTH STREET, SACRAMENTO, CA 95814 
1-800-822-6228 – WWW.ENERGY.CA.GOV 

APPLICATION FOR CERTIFICATION Docket No. 08-AFC-13 
For the CALICO SOLAR (Formerly SES Solar One) 

PROOF OF SERVICE 
(Revised 6/14/10) 

APPLICANT 
* Felicia Bellows 
Vice President of Development 
& Project Manager
Tessera Solar 
4800 North Scottsdale Road, 
#5500 
Scottsdale, AZ  85251 
felicia.bellows@tesserasolar.com 

CONSULTANT 
Angela Leiba
AFC Project Manager 
URS Corporation 
1615 Murray Canyon Rd., #1000
San Diego, CA 92108
Angela_Leiba@URSCorp.com 

APPLICANT’S COUNSEL 
Allan J. Thompson
Attorney at Law
21 C Orinda Way #314
Orinda, CA 94563 
allanori@comcast.net 

Ella Foley Gannon, Partner
Bingham McCutchen, LLP
Three Embarcadero Center 
San Francisco, CA 94111 
ella.gannon@bingham.com 

INTERESTED AGENCIES 
California ISO 
e-recipient@caiso.com 

Jim Stobaugh
BLM – Nevada State Office 
P.O. Box 12000 
Reno, NV 89520 
jim_stobaugh@blm.gov 

Rich Rotte, Project Manager
Bureau of Land Management
Barstow Field Office 
2601 Barstow Road 
Barstow, CA 92311 
Richard_Rotte@blm.gov 

Becky Jones
California Department of
Fish & Game 
36431 41st Street East 
Palmdale, CA 93552 
dfgpalm@adelphia.net 

INTERVENORS 
County of San Bernardino
Ruth E. Stringer, County Counsel 
Bart W. Brizzee, Deputy County Counsel
385 N. Arrowhead Avenue, 4th Floor 
San Bernardino, CA 92415-0140
bbrizzee@cc.sbcounty.gov 

California Unions for Reliable Energy 
(CURE)
c/o: Loulena A. Miles, Marc D. Joseph 
Adams Broadwell Joseph & Cardozo 
601 Gateway Boulevard, Ste. 1000
South San Francisco, CA 94080
lmiles@adamsbroadwell.com 

Defenders of Wildlife 
Joshua Basofin 
1303 J Street, Suite 270
Sacramento, California 95814 
e-mail service preferred
jbasofin@defenders.org 

Society for the Conservation of
Bighorn Sheep

Bob Burke & Gary Thomas
P.O. Box 1407 
Yermo, CA 92398 
cameracoordinator@sheepsociety.com 

Basin and Range Watch 
Laura Cunningham & Kevin Emmerich 
P.O. Box 70 
Beatty, NV 89003 
atomictoadranch@netzero.net 

Patrick C. Jackson 
600 N. Darwood Avenue 
San Dimas, CA 91773 
E-mail service preferred
ochsjack@earthlink.net 

*Gloria D. Smith, Senior Attorney 
Sierra Club 
85 Second Street, Second floor 
San Francisco, CA 94105
gloria.smith@sierraclub.org 

ENERGY COMMISSION 
ANTHONY EGGERT 
Commissioner and Presiding Member 
aeggert@energy.state.ca.us 

JEFFREY D. BYRON 
Commissioner and Associate Member 
jbyron@energy.state.ca.us 

Paul Kramer 
Hearing Officer 
pkramer@energy.state.ca.us 

*Lorraine White, Adviser to  
Commissioner Eggert
e-mail service preferred
lwhite@energy.state.ca.us 

Kristy Chew, Adviser to 
Commissioner Byron 
e-mail service preferred 
kchew@energy.state.ca.us 

Caryn Holmes 
Staff Counsel 
cholmes@energy.state.ca.us 

Steve Adams 
Co-Staff Counsel 
sadams@energy.state.ca.us 

Christopher Meyer 
Project Manager 
cmeyer@energy.state.ca.us 

Jennifer Jennings 
Public Adviser 
publicadviser@energy.state.ca.us 

*indicates change 1 
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DECLARATION OF SERVICE 

I, Katie Schaefer ,declare that on July 1, 2010 , I served and filed copies of the attached 
Sierra Club Comments on the Calico Solar Proiect ,. The original document, filed with the Docket Unit, is 
accompanied by a copy of the most recent Proof of Service list, located on the web page for this project at: 
[www.energy.ca.gov/sitingcases/solarone]. 

The documents have been sent to both the other parties in this proceeding (as shown on the Proof of Service list) 
and to the Commission's Docket Unit, in the following manner: 

(Check all that Apply) 

FOR SERVICE TO ALL OTHER PARTIES: 

x sent electronically to all email addresses on the Proof of Service list; 

by personal delivery; 

x 	 by delivering on this date, for mailing with the United States Postal Service with first-class postage thereon 
fully prepaid, to the name and address of the person served, for mailing that same day in the ordinary 
course of business; that the envelope was sealed and placed for collection and mailing on that date to those 
addresses NOT marked "email preferred." 

AND 

FOR FILING WITH THE ENERGY COMMISSION: 

X 	 sending an original paper copy and one electronic copy, mailed and emailed respectively, to the address 
below (preferred method); 

OR 

depositing in the mail an original and 12 paper copies, as follows: 

CALIFORNIA ENERGY COMMISSION 
Attn: Docket No. 08-AFC-13 
1516 Ninth Street, MS-4 
Sacramento, CA 95814-5512 
docket@energy.state.ca.us 

I declare under penalty of perjury that the foregoing is true and correct, that I am employed in the county where this 
mailing occurred, and that I am over the age of 18 years and not a party to the proceeding. 

'indicates change 	 2 
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Because life is good. CENTER fo r  BIOLOGICAL DIVERSITY 

protecting and restoring natural ecosystems and imperiled species through 
science, education, policy, and environmental law 

Sent Via Email and Overnight Express Mail 
July 1, 2010 

Jim Stobaugh,  

BLM Project Manager 

P.O. Box 12000, 

Reno, Nevada 89520 

Jim_Stobaugh@blm.gov 

Re: Comments on the Draft Environmental Impact Statement/Staff Assessment for the Calico 
Solar Project and Draft California Desert Conservation Area Plan Amendment 

Dear Project Manager Shaffer: 

These comments are submitted on behalf of the Center for Biological Diversity’s 255,000 
staff, members and on-line activists in California and throughout the western states, regarding 
the Draft Environmental Impact Statement/Staff Assessment (the “DEIS”) for the proposed 
Calico Solar Project and Draft California Desert Conservation Area Plan Amendment (“proposed 
project”) in San Bernardino County, issued by the Bureau of Land Management (“BLM”). 

The development of renewable energy is a critical component of efforts to reduce 
greenhouse gas emissions, avoid the worst consequences of global warming, and to assist 
California in meeting emission reductions set by AB 32 and Executive Orders S-03-05 and S-21-
09. The Center for Biological Diversity (the “Center”) strongly supports the development of 
renewable energy production, and the generation of electricity from solar power.  However, like 
any project, proposed solar power projects should be thoughtfully planned to minimize impacts 
to the environment.  In particular, renewable energy projects should avoid impacts to sensitive 
species and habitats, and should be sited in proximity to the areas of electricity end-use in order 
to reduce the need for extensive new transmission corridors and the efficiency loss associated 
with extended energy transmission.  Only by maintaining the highest environmental standards 
with regard to local impacts, and effects on species and habitat, can renewable energy production 
be truly sustainable. 

As proposed, the project right of way would permanently convert 8,230 acres (almost 13 
square miles) of currently intact Mojave desert lands into the single-use proposed solar facility. 
The proposed project includes an 850-megawatt (MW) Solar Stirling Engine project. The project 
is proposed for development in two phases. Phase I includes 11,000 SunCatchers located on 
approximately 2,320 acres (3.6 square miles) to produce 275 MW. Phase II would include an 
additional 23,000 SunCatchers on an additional approximately 5,910 acres (9.2 square miles) to 
produce an additional 575 MW for the total 850 MW planned production. The project is also 
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proposed to construct an onsite 230-kV Calico Substation near the center of the project area, and 
a 230-kV transmission line from the Calico Substation to the existing SCE Pisgah Substation. 

The DEIS for the proposed plan amendment and right-of-way application: fails to provide 
adequate identification and analysis of all of the significant impacts of the proposed project on 
the desert tortoise, the Mojave fringe-toed lizard, bighorn sheep, rare plants and rare plant 
communities, and other biological resources; fails to adequately address the significant 
cumulative impacts of the project; and lacks consideration of a reasonable range of alternatives. 
In addition, BLM has failed to fully examine the impact of the proposed plan amendment to the 
California Desert Conservation Act Plan (“CDCA Plan”) along with other similar proposed plan 
amendments and as a result the current piecemeal process may lead to the approval of industrial 
sites sprawling across the California Desert Conservation Area within habitat that should be 
protected to achieve the goals of the bioregional plan as a whole.  The DEIS also fails to 
consider potential alternative plan amendments that would protect the most sensitive lands from 
future development. 

Although the area of the proposed project is currently part of the evaluation being 
undertaken by the BLM for the solar PEIS for solar energy zones, within the “Pisgah” proposed 
solar energy study area (“SESA”), unfortunately, there has been no environmental 
documentation yet provided for that PEIS process and there is as yet no way to discern if the 
proposed project siting will be compatible with that planning.  In scoping comments on the 
PEIS, the Center raised concerns about the impacts that development in this proposed SESA 
would have to species and habitats and to connectivity.  As the Center has emphasized in our 
comments on the various large-scale industrial solar proposals in the California desert, planning 
should be done before site specific projects are approved in order to ensure that resources are 
adequately protected from sprawl development and project impacts are avoided, minimized and 
mitigated.   

Moreover, alternative siting and alternative technologies including distributed PV should 
have been fully considered in the DEIS, because they could significantly reduce the impacts to 
many species, soils, and water resources in the Mojave desert.  In addition, alternative plan 
amendments should have been discussed in the DEIS.  The Center urges the BLM to revise the 
DEIS to adequately address these and other issues detailed below and re-circulate the DEIS or 
issue a supplemental DEIS for public comment.  

The Center is aware that after the DEIS was issued the project applicant has continued to 
suggest alternative site configurations that may avoid or minimize some of the impacts of the 
project, however, the DEIS does not provide that information. Any new site configuration 
alternative will need to be circulated for public review and comment in a Supplemental or 
Revised DEIS that should also include additional information on those resources that were 
inadequately identified and analyzed in the DEIS and additional consideration of off-site 
alternatives and other alternatives. The Center urges the BLM to revise the DEIS to adequately 
address these and other issues detailed below and re-circulate the DEIS or a supplemental DEIS 
for public comment 
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In the sections that follow, the Center provides detailed comments on the ways in which 
the DEIS fails to adequately identify and analyze many of the impacts that could result from the 
proposed project, including but not limited to: impacts to biological resources, impacts to water 
resources, impacts to soils, and cumulative impacts.   

Because the project approval process includes a quasi-judicial process in the California 
Energy Commission, the Center hereby incorporates by reference all of the materials before the 
California Energy Commission regarding the approval of this project.  BLM is a party to the 
CEC process, which is being conducted in concert with the BLM approval process, and BLM has 
access to all of the documents (which are also readily accessible on the internet), therefore, BLM 
should incorporate all of the documents and materials from that process into the administrative 
record for the BLM decision as well. 

I. 	 The BLM’s Analysis of the Proposed Plan Amendment and Proposed Project Fail 
to Comply with FLPMA. 

As part of FLPMA, Congress designated 25 million acres of southern California as the 
California Desert Conservation Area (“CDCA”). 43 U.S.C. § 1781(c).  Congress declared in 
FLPMA that the CDCA is a rich and unique environment teeming with “historical, scenic, 
archaeological, environmental, biological, cultural, scientific, educational, recreational, and 
economic resources.” 43 U.S.C. § 1781(a)(2). Congress found that this desert and its resources 
are “extremely fragile, easily scarred, and slowly healed.”  Id. For the CDCA and other public 
lands, Congress mandated that the BLM “shall, by regulation or otherwise, take any action 
necessary to prevent unnecessary or undue degradation of the lands.” 43 U.S.C § 1732(b). 

The sum total of the plan amendment to the CDCA plan is one sentence: “Permission 
granted to construct solar energy facility (proposed Calico Solar Project).”  DEIS at A-6. The 
DEIS then lists the criteria for consideration of the plan amendment and right of way application 
and BLM’s responses to each issue.  DEIS at A-6 to A-9.  While the Center appreciates BLM’s 
effort in this regard (which were absent in some earlier environmental documents prepared for 
large-scale solar projects), given the impact of the proposed project on other multiple uses of 
these public lands at the proposed site as well as other aspects of the bioregional planning, it 
appears that BLM may also need to amend other parts of the plan as well and should have looked 
at additional and/or different amendments as part of the alternatives analysis.  For example, such 
amendments were discussed in other DEISs for solar projects (including the Palen solar project) 
that would have increased protections for species and habitats as part of the mitigation for the 
project. Any plan amendments that are contemplated as part of a mitigation strategy should have 
also be explored by the BLM in this environmental review.   

As the BLM is well aware, the Center has repeatedly sought stronger protections for 
species and habitats throughout the CDCA as a whole and specifically within the WEMO 
planning area. Clearly a more robust strategy for conservation is required if BLM is going 
approve multiple industrial solar projects within the CDCA project covering tens of thousands of 
acres when this scale of impacts was never contemplated in the CDCA planning or the 
bioregional plans. At minimum, the BLM needs to consider increased conservation strategies 
that would mitigate the impacts of this proposed project and provide it for public review in a 
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supplemental DEIS.  In that strategy, the BLM should also provide for ongoing monitoring of 
existing conservation areas as well as any new conservation acquisition areas and reporting to 
ensure that all conservation actions (including any route closures) are implemented and any new 
protective measures have the intended effect.   

Overall BLM has still failed to take a comprehensive look at the proposed plan 
amendment for the ROW to determine: 1) whether industrial scale projects are appropriate for 
any of the public lands in this area; 2) if so, how much of the public lands are suitable for such 
industrial uses given the need to balance other management goals including preservation of 
habitat and water resources; and 3) the location of the public lands suitable for such uses.  The 
BLM has also failed to explain how this proposed project would interface with the Solar PEIS 
process that is already under way and was intended to consider these questions. The Center 
remains concerned that the result of the current process is a piecemeal approach to project review 
with site-specific approvals made before planning is completed which threatens to undermine the 
“bioregional” approach in the CDCA Plan as a whole as well as violate the fundamental planning 
principles of FLPMA.  

A.	 The DEIS Fails to Adequately Address the Plan Amendment in the 
Context of the CDCA Plan. 

Unfortunately, the DEIS fails to adequately consider the impacts of the proposed project 
and plan amendment and reasonable alternatives in the context of FLPMA and the CDCA Plan. 
FLPMA requires that in developing and revising land use plans, the BLM consider many factors 
and “use a systematic interdisciplinary approach to achieve integrated consideration of physical, 
biological, economic, and other sciences . . . consider the relative scarcity of the values involved 
and the availability of alternative means (including recycling) and sites for realization of those 
values.” 43 U.S.C. § 1712(c). As stated clearly in the CDCA Plan: 

The goal of the Plan is to provide for the use of the public lands, and 
resources of the California Desert Conservation Area, including economic, 
educational, scientific, and recreational uses, in a manner which enhances 
wherever possible—and which does not diminish, on balance—the 
environmental, cultural, and aesthetic values of the Desert and its productivity. 

CDCA Plan at 5-6. The CDCA Plan also provides several overarching management principles: 

MANAGEMENT PRINCIPLES 

The management principles contained in the law (FLPMA)—multiple use, 
sustained yield, and the maintenance of environmental quality—are not simple 
guides. Resolution of conflicts in the California Desert Plan requires innovative 
management approaches for everything from wilderness and wildlife to grazing 
and mineral development. These approaches include: 
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—Seeking simplicity for management direction and public understanding, 
avoiding complication and confusing in detail which would make the Plan in 
comprehensive and unworkable. 

—Development of decision-making processes using appropriate 
guidelines and criteria which provide for public review and understanding. These 
processes are designed to help in allowing for the use of desert lands and 
resources while preventing their undue degradation or impairment. 

—Responding to national priority needs for resource use and 
development, both today and in the future, including such paramount priorities as 
energy development and transmission, without compromising the basic desert 
resources of soil, air, water, and vegetation, or public values such as wildlife, 
cultural resources, or magnificent desert scenery. This means, in the face of 
unknowns, erring on the side of conservation in order not to risk today what we 
cannot replace tomorrow. 

—Recognizing that the natural patterns of the California Desert, its 
geological and biological systems, are the basis for planning, and that human use 
patterns, from freeways to fence lines, define its boundaries. Only in this way can 
the public resources can be understood and protected by the Plan that can be 
publicly comprehended, accepted, and followed. 

CDCA Plan 1980 at 6 (first emphasis in original, second emphasis added).    

The CDCA Plan anticipated that there would be multiple plan amendments over the life 
of the plan and provides specific requirements for analysis of Plan amendments. Those 
requirements include determining “if alternative locations within the CDCA are available which 
would meet the applicant’s needs without requiring a change in the Plan’s classification, or an 
amendment to any Plan element” and evaluating “the effect of the proposed amendment on BLM 
management’s desert-wide obligation to achieve and maintain a balance between resource use 
and resource protection.” CDCA Plan at 121.  BLM reads this portion of the CDCA plan 
extremely narrowly and attempts to divorce it from the required NEPA analysis and alternatives. 
See DEIS at A-8. Looking at the CDCA Plan requirement in context with the NEPA review it is 
clear that the BLM was required to analyze not only whether alternative locations were available 
that would not require a plan amendment, but also how the proposed amendment would affect 
desert-wide resource protection and whether alternative locations and alternative plan 
amendments would avoid or lessen those impacts—BLM fails to address the latter issue and did 
not look at any site alternatives. The inclusion of multiple “no action” alternatives, a reduced 
acreage alternative, and an “Avoidance of Donated and Acquired Lands Alternative” as part of 
the NEPA analysis failed to cure this omission. 

The CDCA Plan includes the Energy Production and Utility Corridors Element which is 
focused primarily on utility corridors with brief discussion of power plant siting. Even in 1980 
the CDCA Plan contemplated that alternative energy projects would likely be developed in the 
future but did not expressly provide planning direction for solar energy production.  Nonetheless, 
the overarching principles expressed in the Decision Criteria are also applicable to the proposed 
project here including minimizing the number of separate rights-of-way, providing alternatives 
for consideration during the processing of applications, and “avoid[ing] sensitive resources 
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wherever possible.” CDCA Plan at 93. Nothing in the DEIS shows that BLM considered the 
landscape level issues and management objectives or alternatives to the proposed plan 
amendment in the DEIS. 

In addition, BLM should have considered the impacts to existing land use plans for these 
public lands across several scales including, for example: in the Pisgah area; in the Western 
Mojave desert as a whole; in San Bernardino County; and in the CDCA as a whole.    

B.	 The DEIS Fails to Adequately Address Impacts to Multiple Use Class M 
and L Lands and Loss of Multiple Use in Favor of a Single Use for 
Industrial Purposes. 

As FLPMA declares, public lands are to be managed for multiple uses “in a manner that 
will protect the quality of the scientific, scenic, historical, ecological, environmental, air and 
atmospheric, water resource, and archeological values.” 43 U.S.C.§ 1701(a)(7) & (8).  The 
CDCA Plan as amended provides for four distinct multiple use classes based on the sensitivity of 
resources in each area.  The proposed project site is primarily in MUC class M lands with some 
impacts to Class L lands as well.  DEIS at C.13-4.  Under the CDCA Plan, Multiple-use Class M 
(Moderate Use) “protects sensitive, natural, scenic, ecological, and cultural resources values. 
For public lands designated as Class M the CDCA Plan intends a “controlled balance between 
higher intensity use and protection of public lands. This class provides for a wide variety o[f] 
present and future uses such as mining, livestock grazing, recreation, energy, and utility 
development.  Class M management is also designed to conserve desert resources and to mitigate 
damage to those resources which permitted uses may cause.”  CDCA Plan at 13 (emphasis 
added). Under the CDCA Plan, Multiple-use Class L (Limited Use) “protects sensitive, natural, 
scenic, ecological, and cultural resources values. Public lands designated as Class L are managed 
to provide for generally lower-intensity, carefully controlled multiple use of resources, while 
ensuring that sensitive values are not significantly diminished.” CDCA Plan at 13 (emphasis 
added). 

The proposed project is a high-intensity, single use of resources that will displace all 
other uses and that will significantly diminish (indeed, completely destroy) over 8,000 acres of 
habitat including high density occupied desert tortoise habitat and other resources and values. 
This use is clearly incompatible with class L lands and may also be incompatible with Class M 
lands at this scale. Although the DEIS does consider alternative configurations that would lessen 
impacts to some resources, it still fails to consider how the loss of this large amount of important 
habitat will affect the biological resources of this area. Moreover, BLM does not address how the 
loss of multiple uses in such a large area might affect other nearby public lands in the CDCA 
such as creating greater pressures on those land for the remaining multiple uses.  

For example, to the extent that the proposal would require changes in the route network 
resulting in several routes which would need to be moved,1 those changes to the route network 
are not adequately addressed in the DEIS (nor are the likely direct, indirect and cumulative 
impacts of changing those route designations adequately identified or analyzed, as discussed in 

1 The Center notes that issues have also been raised regarding access to Hector Road that do not appear to be fully 
discussed or analyzed in the DIES.  
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detail below). Any changes to routes would require BLM to amend the route designations in the 
area as well. When BLM does consider these issues, as it must, in a revised or supplemental 
DEIS, a range of alternatives must be considered in addition to the fact that such changes will 
undoubtedly change use of the previously existing nearby routes, most likely causing increased 
use on other nearby routes. Even if BLM attempts to simply reroute along the fence line for the 
proposed project a plan amendment would be required and BLM must then consider that new 
unauthorized routes to provide connections to the other routes, and/or entirely new unauthorized 
routes may be created by off-road vehicle users to avoid the industrial site entirely. There is no 
evidence that recreational off-road vehicle users will be content to drive for miles along a fence 
adjoining an industrial site rather than striking off cross-country to connect with more scenic 
routes. Past experience shows that the latter is quite understandably a much more likely outcome 
and BLM should recognize this in analyzing the impacts of this project on the existing route 
network and any proposal to amend that network.   

C. Fails to Adequately Address Other Ongoing Planning Efforts 

The DEIS fails to adequately address the proposed project in the context of other 
connected projects (including multiple renewable energy projects, substations and additional 
transmission lines) and the ongoing PEIS planning process for solar development in six western 
states undertaken by BLM and DOE which does not identify this area as a proposed solar energy 
study area2. Direct, indirect and cumulative impacts of the proposed project in conjunction 
with others may lead to sprawl development in the area and undermine the planning for 
renewable energy industrial zones that BLM has undertaken.   

The BLM cannot lawfully piecemeal this project approval. Moreover, the BLM has failed 
to explain how this site specific approval would interface with, or alternatively undermine, the 
solar programmatic planning by federal agencies for the western states.  This critical issue 
regarding planning on public lands is not adequately addressed in the DEIS which only mentions 
the PEIS process briefly (DEIS at B.2-21), and then includes the PEIS as a foreseeable future 
project with no explanation (DEIS at B.3-13).  The BLM does not analyze how the PEIS could 
be affected by the approval of this and other projects in the area.  Such analysis after the fact is 
not consistent with the planning requirements of FLPMA or, indeed, any rational land use 
planning principles. 

D. BLM Failed to Inventory the Resources of these Public Lands Before Making a 
Decision to Allow Destruction of those Resources 

FLPMA states that “[t]he Secretary shall prepare and maintain on a continuing basis an 
inventory of all public lands and their resource and other values,” and this “[t]his inventory shall 
be kept current so as to reflect changes in conditions and to identify new and emerging resource 
and other values.” 43 U.S.C. § 1711(a). FLPMA also requires that this inventory form the basis 
of the land use planning process. 43 U.S.C. § 1701(a)(2).  See Center for Biological Diversity v. 
Bureau of Land Management, 422 F.Supp.2d 1115, 1166-67 (N.D. Cal. 2006) (discussing need 
for BLM to take into account known resources in making management decisions); ONDA v. 
Rasmussen, 451 F.Supp. 2d 1202, 1212-13 (D. Or. 2006) (finding that BLM did not take a hard 

2 http://solareis.anl.gov/documents/maps/studyareas/Solar_Study_Area_CA_Ltt_7-09.pdf 
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look under NEPA by relying on outdated inventories and such reliance was inconsistent with 
BLM’s statutory obligations to engage in a continuing inventory under FLPMA).  It is clear that 
BLM should not approve a management plan amendment based on outdated and inadequate 
inventories of affected resources on public lands.  

As detailed below in the NEPA sections, here BLM has failed to compile an adequate 
inventory of the resources of the public lands that could be affected by the proposed project 
before preparing the DEIS (including, e.g., desert tortoise, rare plant surveys including late-
summer/early-fall flowering plants, Mojave fringe-toed lizard, desert bighorn sheep and other 
biological resources) which is necessary in order to adequately assess the impacts to resources of 
these public lands in light of the proposed plan amendment and BLM has also failed to 
adequately analyze impacts on known resources.  Indeed, the DEIS states that surveys are 
ongoing after the DEIS was issued. See DEIS at C.2-2 (“Follow-up spring and fall 2010 special-
status plant surveys will be performed for 15 plant species within the Project Disturbance Area 
and along the proposed transmission line alignment).  Moreover, additional golden eagle surveys 
may have been performed after the DEIS was prepared.  Therefore, it appears that a revised 
DEIS or supplemental DEIS must be prepared to include the new information including new 
survey data about the resources of the site and potential impacts of the project on resources of 
our public land and water, and that document must be circulated for public review and comment.  

E. The DEIS Fails to Provide Adequate Information to Ensure that the BLM will 
Prevent Unnecessary and Undue Degradation of Public lands 

FLPMA requires BLM to “take any action necessary to prevent unnecessary or undue 
degradation of the lands” and “minimize adverse impacts on the natural, environmental, 
scientific, cultural, and other resources and values (including fish and wildlife habitat) of the 
public lands involved.” 43 U.S.C. §§ 1732(b), 1732(d)(2)(a). Without adequate information and 
analysis of the current status of the resources of these public lands, BLM cannot fulfill its duty to 
prevent unnecessary or undue degradation of the public lands and resources. Thus, the failure to 
provide an adequate current inventory of resources and environmental review undermines 
BLM’s ability to protect and manage these lands in accordance with the statutory directive. 

BLM has failed to properly identify and analyze impacts to the resources.  As detailed 
below, the BLM’s failure in this regard violates the most basic requirements of NEPA and in 
addition undermines the BLM’s ability to ensure that the proposal does not cause unnecessary 
and undue degradation of public lands. See Island Mountain Protectors, 144 IBLA 168, 202 
(1998) (holding that “[t]o the extent BLM failed to meet its obligations under NEPA, it also 
failed to protect public lands from unnecessary or undue degradation.”); National Wildlife 
Federation, 140 IBLA 85, 101 (1997) (holding that “BLM violated FLPMA, because it failed to 
engage in any reasoned or informed decisionmaking process” or show that it had “balanced 
competing resource values”). 

II. The DEIS Fails to Comply with NEPA.  

NEPA is the “basic charter for protection of the environment.”  40 C.F.R. § 1500.1(a). In 
NEPA, Congress declared a national policy of “creat[ing] and maintain[ing] conditions under 
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which man and nature can exist in productive harmony.”  Or. Natural Desert Ass’n v. Bureau of 
Land Mgmt., 531 F.3d 1114, 1120 (9th Cir. 2008) (quoting 42 U.S.C. § 4331(a)).  NEPA is 
intended to “ensure that [federal agencies] … will have detailed information concerning 
significant environmental impacts” and “guarantee[] that the relevant information will be made 
available to the larger [public] audience.”  Blue Mountains Biodiversity Project v. Blackwood, 
161 F.3d 1208, 1212 (9th Cir. 1998). 

Under NEPA, before a federal agency takes a “‘major [f]ederal action[] significantly 
affecting the quality’ of the environment,” the agency must prepare an environmental impact 
statement (EIS).  Kern v. U.S. Bureau of Land Mgmt., 284 F.3d 1062, 1067 (9th Cir. 2002) 
(quoting 43 U.S.C. § 4332(2)(C)). “An EIS is a thorough analysis of the potential environmental 
impact that ‘provide[s] full and fair discussion of significant environmental impacts and … 
inform[s] decisionmakers and the public of the reasonable alternatives which would avoid or 
minimize adverse impacts or enhance the quality of the human environment.’”  Klamath-
Siskiyou Wildlands Ctr. v. Bureau of Land Mgmt., 387 F.3d 989, 993 (9th Cir. 2004) (citing 40 
C.F.R. § 1502.1). An EIS is NEPA’s “chief tool” and is “designed as an ‘action-forcing device 
to [e]nsure that the policies and goals defined in the Act are infused into the ongoing programs 
and actions of the Federal Government.’”  Or. Natural Desert Ass’n, 531 F.3d at 1121 (quoting 
40 C.F.R. § 1502.1). 

An EIS must identify and analyze the direct, indirect, and cumulative effects of the 
proposed action. This requires more than “general statements about possible effects and some 
risk” or simply conclusory statements regarding the impacts of a project. Klamath Siskiyou 
Wildlands Center v. BLM, 387 F.3d 989, 995 (9th Cir. 2004) (citation omitted); Oregon Natural 
Resources Council v. BLM, 470 F.3d 818, 822-23 (9th Cir. 2006).  Conclusory statements alone 
“do not equip a decisionmaker to make an informed decision about alternative courses of action 
or a court to review the Secretary’s reasoning.” NRDC v. Hodel, 865 F.2d 288, 298 (D.C. Cir. 
1988). 

NEPA also requires BLM to ensure the scientific integrity and accuracy of the 
information used in its decision-making.  40 CFR § 1502.24.  The regulations specify that the 
agency “must insure that environmental information is available to public officials and citizens 
before decisions are made and before actions are taken.  The information must be of high quality. 
Accurate scientific analysis, expert agency comments, and public scrutiny are essential.” 
40 C.F.R. § 1500.1(b).  Where complete data is unavailable, the EIS also must contain an 
analysis of the worst-case scenario resulting from the proposed project.  Friends of Endangered 
Species v. Jantzen, 760 F.3d 976, 988 (9th Cir. 1985) (NEPA requires a worst case analysis when 
information relevant to impacts is essential and not known and the costs of obtaining the 
information are exorbitant or the means of obtaining it are not known) citing Save our 
Ecosystems v. Clark, 747 F.2d 1240, 1243 (9th Cir. 1984); 40 C.F.R. § 1502.22. 
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A. Purpose And Need and Project Description are Too Narrowly Construed and 
Unlawfully Segment the Analysis  

Agencies cannot narrow the purpose and need statement to fit only the proposed project 
and then shape their findings to approve that project without a “hard look” at the environmental 
consequences. To do so would allow an agency to circumvent environmental laws by simply 
“going-through-the-motions.”  It is well established that NEPA review cannot be “used to 
rationalize or justify decisions already made.” 40 C.F.R. § 1502.5; Metcalf v. Daley, 214 F.3d 
1135, 1141-42 (9th Cir. 2000) (“the comprehensive ‘hard look’ mandated by Congress and 
required by the statute must be timely, and it must be taken objectively and in good faith, not as 
an exercise in form over substance, and not as a subterfuge designed to rationalize a decision 
already made.”)  As Ninth Circuit noted an “agency cannot define its objectives in unreasonably 
narrow terms.”  City of Carmel-by-the-Sea v. U.S. Dept. of Transportation, 123 F.3d 1142, 1155 
(9th Cir. 1997); Muckleshot Indian Tribe v. U.S. Forest Service, 177 F. 3d 900, 812 (9th Cir. 
1999). The statement of purpose and alternatives are closely linked since “the stated goal of a 
project necessarily dictates the range of ‘reasonable’ alternatives.” City of Carmel, 123 F.3d at 
1155. The Ninth Circuit recently reaffirmed this point in National Parks Conservation Assn v. 
BLM, 586 F.3d 735, 746-48 (9th Cir. 2009) (holding that “[a]s a result of [an] unreasonably 
narrow purpose and need statement, the BLM necessarily considered an unreasonably narrow 
range of alternatives” in violation of NEPA).  

The purpose behind the requirement that the purpose and need statement not be 
unreasonably narrow, and NEPA in general is, in large part, to “guarantee[ ] that the relevant 
information will be made available to the larger audience that may also play a role in both the 
decision-making process and the implementation of that decision.”  Robertson v. Methow Valley 
Citizens Council, 490 U.S. 332, 349 (1989).  The agency cannot camouflage its analysis or avoid 
robust public input, because “the very purpose of a draft and the ensuing comment period is to 
elicit suggestions and criticisms to enhance the proposed project.”  City of Carmel-by-the-Sea, 
123 F.3d at 1156. The agency cannot circumvent relevant public input by narrowing the purpose 
and need so that no alternatives can be meaningfully explored or by failing to review a 
reasonable range of alternatives. 

The BLM’s purpose and need for the Calico project is “to respond to Calico Solar, LLC’s 
application under Title V of FLPMA (43 U.S.C. 1761) for a ROW grant to construct, operate, 
and decommission a solar thermal facility on public lands in compliance with FLPMA, BLM 
ROW regulations, and other Federal applicable laws.” The DEIS also states that the “BLM 
authorities include: 

• Executive order 13212, dated May 18, 2001, which mandates that agencies act 
expediently and in a manner consistent with applicable laws to increase the “production 
and transmission of energy in a safe and environmentally sound manner.” 
• The EPAct, which requires the Department of the Interior (BLM’s parent agency) to 
approve at least 10,000 MW of renewable energy on public lands by 2015. 
• Secretarial Order 3285, dated March 11, 2009, which "establishes the development 
of renewable energy as a priority for the Department of the Interior.” 
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DEIS at A-12. The DEIS notes that an amendment to the CDCA Plan is needed in order to 
approve the project but does not clearly identify the plan amendment as a part of the project 
being evaluated.  Rather, the DEIS states: “The BLM will decide whether to approve, approve 
with modification, or deny issuance of a ROW grant to Calico Solar, LLC for the proposed 
Calico Solar Project.  The BLM’s actions will also include consideration of amending the CDCA 
Plan concurrently.” DEIS at A-12. BLM’s purpose and need is very narrowly construed to the 
proposed project itself and an amendment to the Plan for the project only. The purpose and need 
provided in the DEIS is impermissibly narrow under NEPA for several reasons, most importantly 
because it foreclosed meaningful alternatives review in the DEIS.  Because the purpose and need 
and the alternatives analysis are at the “heart” of NEPA review and affect nearly all other aspects 
of the EIS, on this basis and others, BLM must revise and re-circulate the DEIS.  

The DOE purpose and need statement provides that: 

The EPAct of 2005 established a Federal loan guarantee program for 
eligible energy projects that employ innovative technologies. Title XVII of the 
EPAct authorizes the Secretary of Energy to make loan guarantees for a variety of 
types of projects, including those that “avoid, reduce, or sequester air pollutants or 
anthropogenic emissions of greenhouse gases, and employ new or significantly 
improved technologies as compared to commercial technologies in service in the 
U.S. at the time the guarantee is issued.” 

The two purposes of the loan guarantee program are to encourage 
commercial use in the U.S. of new or significantly improved energy-related 
technologies and to achieve substantial environmental benefits. The purpose and 
need for action by DOE is to comply with its mandate under EPAct by selecting 
eligible projects that meet the goals of the Act. 

DEIS at A-13. As the applicant admits the proposed project is experimental at the scale 
proposed. The applicant’s objective is states: “To assist in meeting the requirement for additional 
generating capacity, the applicant has developed solar technology which requires commercial-
scale development to demonstrate its technical and commercial viability.” DEIS at A-11 
(emphasis added). Thus, the proposed project appears to meet the DOE criteria because it is 
admittedly “new” — indeed, experimental — technology at the proposed scale, and the applicant 
hopes that it will assist in meeting the renewable generating capacity. However, by that same 
token, the DEIS fails to address the experimental nature of the proposed project3 including the 
likelihood of success (or failure) and the consequences of failure (including technological 
failures and financial failures) and the full extent of the likely resulting impacts to public lands. 

In discussing the cumulative scenario, the DOE loan guarantee program is also described 
as one of the incentive programs for funding renewable energy projects: 

3 As the BLM is aware, the largest installation of Stirling suncatchers is a 1.5 MW, 60 dish facility in Maricopa 
County, Arizona installed in January 2010. The proposed project is proposed to install over 30,000 suncatchers 
(DEIS at B.1-6) approximately 500 times larger. http://www.stirlingenergy.com/pdf/2010_01_22.pdf 
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Example[s] of incentives for developers to propose renewable energy projects on 
private and public lands in California, Nevada and Arizona, include the following: 

● U.S. Treasury Department's Payments for Specified Energy Property in Lieu of 
Tax Credits under §1603 of the American Recovery and Reinvestment Act of 
2009 (Public Law 1115) - Offers a grant (in lieu of investment tax credit) to 
receive funding for 30% of their total capital cost at such time as a project 
achieves commercial operation (currently applies to projects that begin 
construction by December 31, 2010 and begin commercial operation before 
January 1, 2017). 

● U.S. Department of Energy (DOE) Loan Guarantee Program pursuant to §1703 
of Title XVII of the Energy Policy Act of 2005 - Offers a loan guarantee that is 
also a low interest loan to finance up to 80% of the capital cost at an interest rate 
much lower than conventional financing. The lower interest rate can reduce the 
cost of financing and the gross project cost on the order of several hundred 
million dollars over the life of the project, depending on the capital cost of the 
project. 

DEIS at B.3-2. 

The Center is well aware that deadlines for funding, particularly for the American 
Recovery and Reinvestment Act (“ARRA”) funds, have driven the pace of the environmental 
review for this project and others and, while such funding mechanisms are important, deadlines 
cannot be used as an excuse for rushed and inadequate NEPA review.  The BLM and DOE must 
be concerned with the adequate NEPA review and even if the agencies can properly have an 
objective of timely approval of projects they cannot properly have as purpose and need of the 
project a rushed inadequate environmental impact review.   

Moreover, in its discussion of the need for renewable energy production the DEIS fails to 
address risks associated with global climate change in context of including both the need for 
climate change mitigation strategies (e.g., reducing greenhouse gas emissions) and the need for 
climate change adaptation strategies (e.g., conserving intact wild lands and the corridors that 
connect them).  All climate change adaptation strategies underline the importance of protecting 
intact wild lands and associated wildlife corridors as a priority adaptation strategy measure.  

The habitat fragmentation, loss of connectivity for terrestrial wildlife, and introduction of 
predators and invasive weed species associated with the proposed project in the proposed 
location may run contrary to an effective climate change adaptation strategy.  Siting the proposed 
project in the proposed location impacting major washes and fragile desert resources could 
undermine a meaningful climate change adaptation strategy with a poorly executed climate 
change mitigation strategy.  Moreover, the project itself will emit greenhouse gases and the DEIS 
contains no discussion of ways to avoid, minimize or off set these emissions although such 
mitigation is clearly feasible and other technologies have far less or no GHG emissions during 
operations are also likely to have fewer emissions when calculated on a lifecycle basis.  The way 
to maintain healthy, vibrant ecosystems is not to fragment them and reduce their biodiversity.   
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B.	 The DEIS Does Not Adequately Describe Environmental Baseline 

BLM is required to “describe the environment of the areas to be affected or created by the 
alternatives under consideration.” 40 CFR § 1502.15.  The establishment of the baseline 
conditions of the affected environment is a practical requirement of the NEPA process.  In Half 
Moon Bay Fisherman’s Marketing Ass’n v. Carlucci, 857 F.2d 505, 510 (9th Cir. 1988), the 
Ninth Circuit states that “without establishing  . . . baseline conditions . . . there is simply no way 
to determine what effect [an action] will have on the environment, and consequently, no way to 
comply with NEPA.”  Similarly, without a clear understanding of the current status of these 
public lands BLM cannot make a rational decision regarding proposed project.  See Center for 
Biological Diversity v. U.S. Bureau of Land Management, et al., 422 F. Supp. 2d 1115, 1166-68 
(N.D. Cal. 2006) (holding that it was arbitrary and capricious for BLM to approve a project 
based on outdated and inaccurate information regarding biological resources found on public 
lands). 

The DEIS fails to provide adequate baseline information and description of the 
environmental setting in many areas including in particular the status of rare plants, animals  and 
communities.   

The baseline descriptions in the DEIS are inadequate particularly for the areas where 
surveys are ongoing. As discussed below, because of the deficiencies of the baseline data for 
the proposed project area, the DEIS fails to adequately describe the environmental baseline. 
Many of the rare and common but essential species and habitats have incomplete and/or vague 
on-site descriptions that make determining the proposed project’s impacts difficult at best.  Some 
of the rare species/habitats baseline conditions are totally absent, therefore no impact assessment 
is provided either. A supplemental document is required to fully identify the baseline conditions 
of the site, and that baseline needs to be used to evaluate the impacts of the proposed project.  

C. 	 Failure to Identify and Analyze Direct and Indirect Impacts to Biological 
Resources 

The EIS fails to adequately analyze the direct, indirect, and cumulative impacts of the 
proposed project on the environment.  The Ninth Circuit has made clear that NEPA requires 
agencies to take a “hard look” at the effects of proposed actions; a cursory review of 
environmental impacts will not stand. Idaho Sporting Congress v. Thomas, 137 F.3d 1146, 
1150-52, 1154 (9th Cir. 1998). Where the BLM has incomplete or insufficient information, 
NEPA requires the agency to do the necessary work to obtain it where possible. 40 C.F.R. 
§1502.22; see National Parks & Conservation Ass'n v. Babbitt, 241 F.3d 722, 733 (9th Cir. 
2001) (“lack of knowledge does not excuse the preparation of an EIS; rather it requires [the 
agency] to do the necessary work to obtain it.”) 

Moreover, BLM must look at reasonable mitigation measures to avoid impacts in the 
DEIS but failed to do so here. Even in those cases where the extent of impacts may be somewhat 
uncertain due to the complexity of the issues, BLM is not relieved of its responsibility under 
NEPA to discuss mitigation of reasonably likely impacts at the outset. Even if the discussion 
may of necessity be tentative or contingent, NEPA requires that the BLM provide some 
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information regarding whether significant impacts could be avoided.  South Fork Band Council 
of Western Shoshone v. DOI , 588 F.3d 718 , 727 (9th Cir. 2009). 

The lack of comprehensive surveys is particularly problematic.  Failure to conduct 
sufficient surveys prior to construction of the project also effectively eliminates the most 
important function of surveys - using the information from the surveys to minimize harm caused 
by the project and reduce the need for mitigation.  Often efforts to mitigate harm are far less 
effective than preventing the harm in the first place.  In addition, without understanding the 
scope of harm before it occurs, it is difficult to quantify an appropriate amount and type of 
mitigation. 

The DEIS fails to determine the level of significance after mitigation for NEPA, FLPMA 
or the ESA, although it does determine that the impacts would be significant and unavoidable 
under CEQA. For this reason alone, a supplemental or revised DEIS needs to be provided that 
determines if LORS are complied with and the status of mitigation.   

1.  Desert Tortoise 

The desert tortoise has lived in the western deserts for tens of thousands of years.  In the 
1970’s their populations were noted to decline.  Subsequently, the species was listed as 
threatened by the State of California in 1989 and by the U.S. Fish and Wildlife Service in 1990, 
which then issued a Recovery Plan for the tortoise in 1994.  The U.S. Fish and Wildlife Service 
is in the process of updating the Recovery Plan, and a Draft Updated Recovery Plan was issued 
in 2008, however it has not been finalized.  Current data indicate a continued decline across the 
range of the listed species4 despite its protected status and recovery actions.   

The original and draft Updated Recovery Plans both recognize uniqueness in desert 
tortoise populations in California.  This particular subpopulation of tortoise at the proposed 
project site are part of the Northern Colorado Recovery unit5. Recent population genetics 
studies6 have further confirmed 1994 Recovery Plan conclusions the Northern Colorado 
Recovery unit is genetically unique.  This particular recovery unit has also been documented to 
have the highest declines in desert tortoise population over the last two years – 58% decline 7. 
The DEIS fails to identify and consider the localized impact to this recovery unit that is already 
in steep decline. 

In addition, the proposed project site appears to support a robust desert tortoise 
population that is located in a critical linkage between existing conservation investments.  To the 
south of the site lies the Ord-Rodman Desert Wildlife Management Area (DWMA), and to the 
north of the site is the Superior-Cronese DWMA.  Much of the rest of the land between these 
two DWMAs has already been developed (Newberry Springs area and Barstow) or is not desert 
tortoise habitat. The key linkage between these two DWMAs lies at the western base and flanks 
of the Cady Mountains where the project is proposed.  This linkage is already constrained by 

4 USFWS 2009 
5 USFWS 1994 
6 Murphy et al. 2007 
7  USFWS 2009. 
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Interstates 15 and 40 and the Burlington Northern and Santa Fe railroad, however existing 
bridges and culverts currently allow for occasional but key movement of desert tortoise (and 
other species) and prevents isolation of populations and inbreeding.   

As the DEIS acknowledges, additional information for desert tortoise needed includes 
“desert tortoise surveys of the entire project area” (DEIS at C.2-6).  Absent these basic data on 
on-site resources, impact analysis is impossible, as is appropriate avoidance, minimization and 
mitigation strategies.  Clearly a supplemental DEIS is required to present these missing data..   

While Bio-16 requires a Desert Tortoise Relocation/Translocation Plan (DEIS at pg. C.2-
184), no desert tortoise relocation/translocation plan was included in the DEIS. Recent desert 
tortoise translocations have resulted in significant short-term mortality up to 45%8 and unknown 
long-term survivorship.  It is imperative to have this key plan available in the revised DEIS in 
order for the public and decision makers to be able to evaluate the effectiveness of the proposed 
strategies. 

It is unclear in the DEIS how the compensation acreage for desert tortoise acquisition was 
calculated.  The DEIS states that 8,219 acres of desert tortoise habitat will be impacted (DEIS at 
C.2-185). Some unidentified acreage representing the acreage “below the railroad tracks” is to 
be mitigated at a 1:1 ratio, another unidentified acreage representing the acreage “above the 
railroad tracks” is to be mitigated at a 3:1 ratio. However, the BLM 1:1 mitigation will not be in 
acquisition, so it effectively eliminates any mitigation acquisition for the land “below the railroad 
tracks” and drops the mitigation ratio to 2:1 “above the railroad tracks.  In addition, the previous 
lands acquired for mitigation but have now become apart of this proposed project are to be 
mitigated at 6:1 (or 5:1 if the BLM mitigation strategy is put in place). The DEIS indicates that 
only 14,018 acres will be sought for conservation (at C.2-185), which represents an effective 
mitigation ration of only 1.7:1.  The supplemental EIS needs to clarify how acreages were 
calculated. 

Mechanisms need to be included to assure that any and all mitigation acquisitions will be 
conserved in perpetuity for the conservation of the desert tortoise.  If those acquisitions are 
within existing Desert Wildlife Management Areas (DWMAs), higher levels of protection than 
are currently in place for DWMAs need to be put in place.  NEPA mandates consideration of the 
relevant environmental factors and environmental review of “[b]oth short- and long-term 
effects” in order to determine the significance of the project’s impacts.  40 C.F.R. § 1508.27(a) 
(emphasis added).  BLM has clearly failed to do so in this instance with respect to the impact to 
the desert tortoise. If tortoises are relocated, then the relocation areas need to be secured for 
tortoise conservation, to preclude moving the animals subsequently if additional projects are on 
the relocation site. 

2. Desert Bighorn Sheep 

The DEIS fails to comprehensively assess the impacts from of the proposed project on 
the local desert bighorn sheep population. Without this basic information about the use of the 

8 Gowan and Berry 2010. 
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proposed project site and adjacent areas by bighorn it is impossible to assess the extent of the 
impacts to the bighorn population in this area from the proposed project. 

The proposed project is identified to cause the loss of 458.5 acres of foraging habitat on 
alluvial fans and in washes which is known to be important to bighorn.  Even if such habitat may 
only be used during certain seasons it can be critical to survival of bighorn.  Without site-
specific data on the details of habitat use patterns of the bighorn in the area, the DEIS cannot 
properly assess the importance of the alluvial fan and wash habitat to the bighorn population or 
the impact of its loss on the population. 

The proposed project may affect foraging areas and movement corridors for bighorn, as 
well as fragmenting currently intact habitat.  The DEIS proposes a wildlife drinker as a 
mitigation measure.  However, the DEIS provides no information documenting the need for the 
proposed wildlife drinker. Is the Cady range lacking in available water sources accessible to 
bighorn sheep? Moreover there is no discussion of how, if at all, this mitigation proposal could 
actually mitigate for the loss of forage and movement areas and fragmentation of habitat by the 
construction of the proposed solar project on over 8,000 acres.   

For other rare species addressed in the document the mitigation involves the purchase and 
future protection of an equal amount of acreage or more that is being impacted. No such 
suggestion is listed for bighorn, although even the purchase of lands elsewhere will do nothing 
for the foraging area along the base of the Cady mountains.  The mitigation measure proposed 
does not relate to the loss of alluvial fan foraging habitat where the Project would be constructed. 

The DEIS identifies that noise levels from the 34,000 suncatcher Stirling engines 
operating on site would affect off-site resources “which would be expected to adversely affect 
Nelson’s bighorn sheep” (DEIS at C.2-2), yet no mitigation is specifically identified for this 
impact.   

Additional field study needs to be conducted by a knowledgeable researcher in the Cady 
Mountains and on the proposed solar site. Absent any real information in the field, any suggested 
mitigation or perceived impacts are pure conjecture. 

Other standard mitigation measures that are not mentioned in the DEIS include not using 
barbed wire fencing in this location, and ensuring invasive plants have not taken over the springs 
are valid minimization measures that should be evaluated.  All of the above issues need to be 
addressed in a supplemental EIS. 

3. Mojave fringe-toed lizard 

The Mojave fringe-toed lizard is known to occur on site.  The DEIS notes that the 16.9 
acres of habitat identified by the applicant as habitat for the Mojave fringe-toed lizard as follows: 
“the amount of habitat for this species appeared to be under-reported” (DEIS at C.2-4).  However 
the DEIS fails to identify the actual amount of acres of habitat onsite for the Mojave fringe-toed 
lizard. The Center understands that there may be approximately four times as much habitat for 
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this species as disclosed in the DEIS, particularly when connectivity between the more evident 
sand dune areas is taken into account. 

The DEIS also notes that “The project would interfere with both aeolian and fluvial sand 
deposits on and near the site, which would result in habitat loss and degradation for this and 
other sand-associated species and would result in direct impacts to occupied habitat.” (DEIS at 
C.2-4). No impact analysis of this proposed project on this important sand transport process was 
included in the DEIS. No mitigation was proposed to off-set impacts to this unique habitat type 
that supports the Mojave fringe-toed lizard (and other dune species). 

Other large-scale solar projects are also proposed on or around dunes that support Mojave 
fringe-toed lizards and the sand transport systems on which they rely.  Studies of Aeolian 
transport evaluations have been done for other projects and projects have been redesigned to 
avoid and minimize impacts to these important sand transport systems and dune habitats.9 

Mitigation has also been proposed for impacts to the sand transport systems.  This DEIS 
completely fails to adequately address impacts to dunes and importantly the sand transport 
systems that sustain them.  These important issues must be clearly addressed in a revised or 
supplemental EIS. 

The DEIS fails to evaluate the impacts of the proposed project on Mojave fringe-toed 
lizard outside of the project site.  As Barrows et al. (2006)10 found, edge effects are significant 
for fringe-toed lizards and, in addition, the increase in predators associated with developed edges 
may also have a significant adverse effect on fringe-toed lizards and other species.  

4. Rare and Special Status Plants 

Nine species of rare plants are noted to occur on the project site (DEIS at C.2-19-20). 
However, the DEIS acknowledges that comprehensive surveys for rare plants were not done 
(DEIS at C.2-46), and in fact, requires comprehensive surveys to be performed for rare plants in 
2010 (DEIS at C.2-174). The results of those surveys are not available.  Additionally, a number 
of the rare plant species identified to occur on site “were not mapped, quantified (i.e., numbers of 
occurrences) or addressed by the applicant in their Application for Certification or Biological 
technical reports” (DEIS at C.2-2). Absent these basic data on on-site resources, impact analysis 
is impossible, as is appropriate avoidance, minimization and mitigation strategies.  Clearly a 
supplemental DEIS is required to present these missing data. 

Several rare plant species identified on site are “range extensions” into the central 
Mojave (Cove’s cassia and small-flowered sand verbena), having not been documented in the 
general area previously. Neither species locations were mapped.  These extensions not only 
represent new data on the distribution of the species, but also represent locations at the edges of 
the species range, which are very important in plant conservation strategies11 

9 Worley Parsons 2010 
10  Barrows et al. 2006 
11 Leppig and White 2006 
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5. Plant communities 

While plant communities were mapped on the proposed project site, the DEIS noted that 
“staff found numerous smaller patches of vegetation associations not shown in the applicant’s 
vegetation map.” (DEIS at C.2-1).  Furthermore, “Staff did not quantify species composition or 
map these smaller associations but notes that these associations are microphyll woodlands 
typically associated with dry desert washes and include catclaw acacia thorn scrub, lower 
elevation wash and sandfield vegetation, smoke tree woodland, and big galleta shrubsteppe.” 
(DEIS at C.2-1). Particularly in the central Mojave desert, many of these associations are rare 
plant communities. The failure to map them, identify their acreage, and evaluate avoidance, 
minimization and mitigation measures fails to comply with NEPA.  These missing data and 
analyses need to be included in the supplemental EIS.   

6. Migratory Birds and Raptors 

Birds 

While the DEIS discusses potential impacts to birds from collision with infrastructure and 
power lines and blinding from glare, it does little to actually avoid or mitigate those potential 
impacts. The supplemental DEIS needs to analyze likely impacts to birds from the proposed 
project mirror configuration, power lines and glare. The failure to provide the baseline data from 
which to make any impact assessment violates NEPA.  This failure to analyze impacts is not 
only a NEPA violation, but for migratory birds, may also lead to a violation of the Migratory 
Bird Treaty Act, 16 U.S.C. §§ 703 -711, because migratory birds may be “taken” if the proposed 
project is constructed. Monitoring impacts of solar technology on birds as described in Bio-23 
will only provide monitoring data, not mitigate impacts (DEIS at C.2-193).  Other large-scale 
solar projects have been required to develop an Avian Protection Plan which is proposed to 
“provide the information needed to determine if operation of the Project posed a collision risk for 
birds, and would provide adaptive management measures to mitigate those impacts to less than 
significant levels”. The Avian Protection Plan needs to be available to the public and decision 
makers in order to provide an assessment of impacts to migratory birds and therefore provided in 
the supplemental DEIS. 

The DEIS fails to adequately address the issue of impacts to migratory birds.  Point 
counts for migratory birds were not mentioned as a survey protocol.  The failure to provide the 
baseline data on which to base impact assessment violates NEPA.  Failure to be able to analyze 
impacts is not only a NEPA violation, but for migratory birds, may also lead to a violation of the 
Migratory Bird Treaty Act, 16 U.S.C. §§ 703 -711, because migratory birds may be “taken” if 
the proposed project is constructed.  Additionally Executive Order 13186  states “Each Federal 
agency taking actions that have, or are likely to have, a measurable negative effect on migratory 
bird populations is directed to develop and implement, within 2 years, a Memorandum of 
Understanding (MOU) with the Fish and Wildlife Service (Service) that shall promote the 
conservation of migratory bird populations.” 12 Furthermore the EO states that goals pursuant to 
the MOU include “3) prevent or abate the pollution or detrimental alteration of the Environment 
for the benefit of migratory birds, as practicable;” and “(6) ensure that environmental analyses of 

12 http://ceq.hss.doe.gov/nepa/regs/eos/eo13186.html 
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Federal actions required by the NEPA or other established environmental review processes 
evaluate the effects of actions and agency plans on migratory birds, with emphasis on species of 
concern;”. Clearly, the supplemental DEIR needs to adequately identify the migratory bird 
issues on site and evaluate the impact to those species in light of the guidance in Executive Order 
13186. 

Burrowing Owls 

As with many of the rare species, the DEIS does not provide adequate information on 
burrowing owls on site. While 2 owls and 11 active burrows were noted on-site, the DEIS notes 
that “the applicant must establish the breeding status of the owls onsite” (DEIS at C.2-4) and the 
lack of these data remain an “outstanding issue” (DEIS at C.2-6). Because of the lack of data, no 
evaluation of impacts or an appropriate mitigation strategy is proposed in the DEIS.  Preliminary 
results from the 2006-7 statewide census identified that the eastern Mojave harbors few 
burrowing owls, while the western Mojave is home to some.13  However, the DEIS fails to 
evaluate the potential impact of the proposed project on this regional distribution of owls.   

While “passive relocation” does minimize immediate direct take of burrowing owls, 
ultimately the burrowing owls’ available habitat is reduced, and “relocated” birds are forced to 
compete for resources with other resident burrowing owls and may move into less suitable 
habitat, ultimately resulting in “take”.  While Bio-22 requires a Burrowing Owl Monitoring and 
Mitigation plan and a Burrowing Owl Relocation Management plan, neither of those plan are 
provided. Additionally, the requirements of the plans do not explicitly include long-term 
monitoring of passively relocated birds in order to evaluate survivorship of passively  
relocated birds. 

  Golden Eagle 

Golden eagles are known to nest within 5 miles of the project site and have been 
observed foraging over the project area. (DEIS at C.2-4).  While the DEIS acknowledges that 
Bio-21 may require substantial revision, Bio-21 as written fails to present exactly how mitigation 
will occur for foraging habitat for the golden eagle. The fact still remains that significant 
amounts of foraging habitat – over 8,000 acres - will decrease carrying capacity of the landscape 
and could result in a potential loss of habitat needed to support a nesting pair, which would 
impact reproductive capacity.  

Scientific literature on this subject is clear - the presence of humans detected by a raptor 
in its nesting or hunting habitat can be a significant habitat-altering disturbance even if the 
human is far from an active nest14. Regardless of distance, a straight-line view of disturbance 
affects raptors, and an effective approach to mitigate impacts of disturbance for golden eagles 
involves calculation of viewsheds using a three-dimensional GIS tool and development of 
buffers based on the modeling15. Golden eagles have also been documented to avoid 

13 IBP 2008 
14 Richardson and Miller 1997 
15 Camp et al. 1997; Richardson and Miller 1997 
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industrialized areas that are developed in their territory.16 Additionally, the DEIS does not 
actually clearly analyze the impacts to and mitigations for the golden eagle under the Bald Eagle 
and Golden Eagle Protection Act, which prohibits, except under certain specified conditions, the 
take, possession, and commerce of such birds. 

7. Badger and Desert Kit Foxes 

Badgers and desert kit foxes were identified to occur throughout the project area (DEIS 
C.2-5. Literature on the highly territorial badger indicates that badger home territories range 
from 340 to 1,230 hectares17. Therefore, the proposed project could displace at least one badger 
territory. While surveys prior to construction are clearly essential, even passive relocation of 
badgers into suitable habitat may result “take”. Excluding badger from the site is likely to cause 
badgers to move into existing badger’s territory. The same scenario of passive relocation for kit 
fox may also result in “take”. Studies need to be provided on both on- and off-site badger and kit 
fox territories if animals are to be passively relocated in order to increase chances of persistence. 
At a minimum, the revised or supplemental DEIS should identify suitable habitat nearby if the 
project is relying on passive relocation as a mitigation strategy.   

8. Gila Monster 

The strategy proposed in Bio-14 for the banded Gila monster proposes relocation as the 
mitigation strategy if the lizard is encountered. Relocation of banded Gila monster has been 
shown to be an ineffective strategy18. Similar to desert tortoises, the Gila monsters try to return 
to their original sites despite relocation distances. Effective mitigation for this species needs to 
include strategies that will minimize mortality, not ensure it. 

9. Cryptobiotic soil crusts and Desert Pavement 

The proposed project is located in the Mojave Desert Air Quality Management District 
area, which is already in non-attainment for PM-10 particulate matter19. The construction of the 
proposed project further increase emissions of these types of particles because of the disruption 
and elimination of potentially thousands of acres of cryptobiotic soil crusts.  Cryptobiotic soil 
crusts are an essential ecological component in arid lands.  They are the “glue” that holds surface 
soil particles together precluding erosion, provide “safe sites” for seed germination, trap and 
slowly release soil moisture, and provide CO2 uptake through photosynthesis20. 

While the DEIS briefly discusses the value of soil crusts and potential problems with 
removal (DEIS at C.2-41 and C.2-45, it does not describe the extent of the on-site cryptobiotic 
soil crusts.  The proposed project will disturb an unidentified portion of these soil crusts and 
cause them to lose their capacity to stabilize soils and trap soil moisture.  The DEIS fails to 
provide a map of the soil crusts over the project site, and to present any avoidance or 

16 Walker et al. 2005 
17 Long 1973, Goodrich and Buskirk 1998 
18 Sullivan et al. 2004 
19 http://www.mdaqmd.ca.gov/index.aspx?page=214 
20 Belnap 2003, Belnap et al 2003, Belnap 2006, Belnap et al. 2007 
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minimization measures.  It is unclear how many acres of cryptobiotics soils will be affected by 
the project. The supplemental DEIS must identify the extent of the cryptobiotic soils on site and 
analyze the potential impacts to these diminutive, but essential desert ecosystem components as a 
result of this project. 

While desert pavements are mentioned extensively as occurring on the proposed project 
site (DEIS at in the cultural section), quantitative acreage of pavement are not identified.  No 
discussion of the impact to air quality from the removal of those naturally occurring desert 
pavement is provided.  

10. Insects 

The DEIS fails to address insects on the proposed project site.  In fact no surveys or 
evaluation of rare or common insects are included in the DEIS.  Dune habitats are notorious for 
supporting endemic insects, typically narrow habitat specialists21. 

11. Prior mitigation lands 

The DEIS documents a problematic situation where 1,180 acres of land that were 
acquired and donated to the BLM as mitigation for impacts from development, are now slated for 
development themselves.  While we support at a minimum the 6:1 ratio of mitigation for impacts 
to these mitigation lands, the BLM mitigation (of 1:1) will be not be land acquisition “but rather 
through implementation of region-wide management plans and land use planning as described in 
the West Mojave Plan (BLM et al. 2005; BLM 2006) and the Desert Tortoise Recovery Plan 
(USFWS 1994b)”. DEIS at C.2-3.  This strategy effectively reduces the amount of actual habitat 
acquired for desert tortoise mitigation. Proposing to develop on-the-ground mitigation lands is, at 
best, an ineffective strategy for recovering a federally threatened species that is in significant 
decline. Careful selection of additional mitigation lands will be necessary in order to insure that 
high quality tortoise habitat is acquired. 

12. Revegetation Plan 

Desert lands are notoriously hard to revegetate or rehabilitate22 and revegetation never 
supports the same diversity that originally occurred in the plant community prior to 
disturbance23. The task of revegetating almost thirteen square miles will be a Herculean effort 
that will require significant financial resources. In order to assure that the ambitious goals of the 
revegetation effort is met post project closure, it will be necessary to bond the project, so that all 
revegetation obligations will met and assured. The bond needs to be structured so that it is tied to 
meeting the specific revegetation criteria. 

The project will cause permanent impacts to the on-site plant communities and habitat for 
wildlife despite “revegetation”, because the agency’s regulations based on the West Mojave 

21 Dunn 2005. 
22 Lovich and Bainbridge 1999 
23 Longcore 1997 
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Plan’s rehabilitation strategies24 only requires 40% of the original density of the “dominant” 
perennials, only 30% of the original cover. Dominant perennials are further defined as “any 
combination of perennial plants that originally accounted cumulatively for at least 80 percent of 
relative density”.25 These requirements fail to truly “revegetate” the plant communities to their 
former diversity and cover even over the long term.  While Bio-10 requires the development of a 
Revegetation Plan, that plan is not available for public review.  While BLM’s own regulations  
43 CFR 3809.550 et seq. require a detailed reclamation plan and a cost estimate, they need to be 
included in the revised EIS. 

13. Surface Waters, Groundwater Resources, and Reserved Water Rights 

Over half of the existing 1,099 acres are Waters of the State that  would either be 
temporarily or permanently impacted – 614 acres total.  The U.S. Army Corps of Engineers has 
determined that there are no waters of the U.S. occurring on the project site. Once again, because 
of unavailable data, the DEIS concludes that “the drainage report does not provide sufficient 
information to establish the post-project flooding conditions or to determine the potential impacts 
to vegetation outside the project area” (DEIS at C.2-97). The DEIS continues  that the 
attenuation of storm flows and loss of sediment to the system coupled with the level of 
maintenance expected to occur on the site, all 1,099 acres of the ephemeral washes on the project 
site and portions of the washes downstream of the project boundaries would be adversely 
affected by the proposed project. Bio-27 is proposed to offset impacts to these rare desert 
resources, and relies on acquisition (nested within the desert tortoise acquisition lands) to off-set 
impacts, with the only mitigation ratio identified being for catclaw acacia and smoke-tree plant 
communities at 3:1.  It is unclear what the remaining mitigation ratio requirements are, and if 
those could be met on acquisition lands. 

The DEIS states that it will obtain needed from the Cadiz area and would “haul water 
from a well located at Cadiz, approximately 64 miles east southeast of the project site, by train to 
the project site.” DEIS at C.1-13. No alternate source of water is discussed although the DEIS 
does state that “The Applicant is also currently drilling wells and conducting aquifer testing to 
further assess groundwater conditions at the project site.”  This appears to imply that the 
applicant may seek to use groundwater on site as well although such an action is not analyzed in 
the DEIS. 

As BLM is well aware, the California Desert Protection Act (“CDPA”) expressly 
reserved water rights for wilderness areas that were created under the act including the Rodman 
Mountains Wilderness located approximately 8 miles southwest of the project site, the Bristol 
Mountains Wilderness and Kelso Dunes Wilderness located approximately 10 miles east of the 
project site, and the Newberry Mountains Wilderness located approximately 15 miles southwest 
of the project site. 16 U.S.C. §410aaa-76.26  The CDPA reserved sufficient water to fulfill the 

24 http://www.blm.gov/ca/st/en/fo/cdd/neco.html 
25 Ibid 
26 The reservation excluded two wilderness areas with regard to Colorado River water.  See 103 P.L. 433; 108 Stat. 
4471; 1994 Enacted S. 21; 103 Enacted S. 21, SEC. 204. COLORADO RIVER. (“With respect to the Havasu and 
Imperial wilderness areas designated by subsection 201(a) of this title, no rights to water of the Colorado River are 
reserved, either expressly, impliedly, or otherwise.”) 
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purposes of the Act which include to “preserve unrivaled scenic, geologic, and wildlife values 
associated with these unique natural landscapes,” “perpetuate in their natural state significant and 
diverse ecosystems of the California desert,” and “retain and enhance opportunities for scientific 
research in undisturbed ecosystems.” 103 P.L. 433, Sec. 2.  The priority date of such reserved 
water rights is 1994 when the CDPA was enacted.   Therefore, at minimum, the BLM must 
ensure that if any groundwater on site is proposed to be used for the proposed project (and 
cumulative projects) over the life of the proposed projects such use will not impair those values 
in the wilderness that depend on water resources (including perennial, seasonal, and ephemeral 
creeks, springs and seeps as well as any riparian dependent plants and wildlife).    

Although no express reservation of rights has been made for many of the other public 
lands in the CDCA, the DEIS should have addressed the federal reserved water rights afforded to 
the public to protect surface water sources on all public lands affected by the proposed project.  
Pursuant to Public Water Reserve 107 (“PWR 107”), established by Executive Order in 1926, 
government agencies cannot authorize activities that will impair the public use of federal 
reserved water rights. 

PWR 107 creates a federal reserved water right in water flows that must be maintained to 
protect public water uses. U.S. v. Idaho, 959 P.2d 449,453 (Idaho, 1998) cert. denied; Idaho v. 
U.S. 526 U.S. 1012 (1999); Cappaert v. U.S., 426 U.S. 128, 145 (1976). PWR 107 applies to 
reserve water that supports riparian areas, reserve water that provides flow to adjacent creeks and 
isolated springs that are “nontributary” or which form the headwaters of streams.  U.S. v. City & 
County of Denver, 656 P.2d 1, 32 (Colo., 1982). Accordingly, BLM cannot authorize activities 
that will impair the public use of reserved waters covered by PWR 107.  

BLM must examine the federal reserved water rights within the area affected by the 
proposed project (including the Cadiz area where water is now proposed to be obtained) and 
other proposed projects in this area that may use significant amounts of groundwater. This 
examination must include a survey of the any water sources potentially affected by the proposed 
water use for the proposed project. The BLM must ensure that any springs, seeps, creeks or other 
water sources on public land and particularly within the wilderness areas are not degraded by the 
proposed projects’ use of water and continue meet the needs of the existing wildlife and native 
vegetation that depend on those water resources. 

PWR 107 also protects the public lands on which protected water sources exist. 
Accordingly, BLM should not only consider the impact of projects on water sources present on 
public lands, but also the direct and indirect impacts of the proposed project on the surrounding 
lands as well as impacts to the ecosystem as a whole. 

The Center is also concerned that the discussion in the DEIS is also incomplete because it 
fails to address any potential water rights that could arguably be created from use of groundwater 
by the proposed project on these public lands. While the Center recognizes that this issue may 
involve somewhat complex legal issues, at minimum, the BLM must address this question and to 
ensure that any water rights that could arguably be created will be conveyed back to the BLM 
owner and run with the land at the end of the proposed project ROW term.  The BLM must 
provide a mechanism to insure that in no case will the use of water for the proposed project on 
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these public lands result in water rights accruing to the project applicant that it could arguably 
convey to any third party. Therefore, any water rights arguably created by groundwater 
pumping on these public lands for the proposed project must not ultimately accrue to any third 
party for use off-site or on-site in the future for any other project.  Moreover, BLM should ensure 
that the applicant will not use the groundwater associated with the project off-site for any 
purpose. 

14. Fire Plan 

Fire in desert ecosystems is well documented to cause catastrophic landscape scale 
changes27  and impacts to the local species28. The DEIS mentions the impacts of fire via the 
proliferation of nonnative weeds (DEIS at C.2-42), it fails to analyze the impacts of fire on 
adjacent natural desert habitat. The DEIS fails to adequately analyze the impact that an escaped 
on-site-started fire could have on the natural lands adjacent to the project site if it escaped from 
the site.  The DEIS also fails to address the mitigation of this potential impact. Instead it defers it 
to the Worker Environmental Awareness Program (WEAP) and only requires “a discussion of 
fire prevention measures to be implemented by workers during project activities” (DEIS at C.2-
161). A fire prevention and protection plan needs to be developed and required to prevent the 
escape of fire onto the adjacent landscape (avoidance), lay out clear guidelines for protocols if 
the fire does spread to adjacent wildlands (minimization) and a revegetation plan if fire does 
occur on adjacent lands originating from the project site (mitigation) or caused by any activities 
associated with construction or operation of the site even if the fire originates off of the project 
site. 

15. Failure to Identify Appropriate Mitigation 

Because the DEIS fails to provide adequate identification and analysis of impacts, 
inevitably, it also fails to identify adequate mitigation measures for the project’s environmental 
impacts.  “Implicit in NEPA’s demand that an agency prepare a detailed statement on ‘any 
adverse environmental effects which cannot be avoided should the proposal be implemented,’ 42 
U.S.C. § 4332(C)(ii), is an understanding that an EIS will discuss the extent to which adverse 
effects can be avoided.”  Methow Valley, 490 U.S. at 351-52.  Because the DEIS does not 
adequately assess the project’s direct, indirect, and cumulative impacts, its analysis of mitigation 
measures for those impacts is necessarily flawed.  The DEIS must discuss mitigation in sufficient 
detail to ensure that environmental consequences have been fairly evaluated.”  Methow Valley, 
490 U.S. at 352; see also Idaho Sporting Congress, 137 F.3d at 1151 (“[w]ithout analytical detail 
to support the proposed mitigation measures, we are not persuaded that they amount to anything 
more than a ‘mere listing’ of good management practices”). As the Supreme Court clarified in 
Robertson, 490 U.S. at 352, the “requirement that an EIS contain a detailed discussion of 
possible mitigation measures flows both from the language of [NEPA] and, more expressly, from 
CEQ’s implementing regulations” and the “omission of a reasonably complete discussion of 
possible mitigation measures would undermine the ‘action forcing’ function of NEPA.” 

27 Brown and Minnich 1986, Lovich and Bainbridge 1999, Brooks 2000, Brooks and Draper 
2006, Brooks and Minnich 2007 
28 Dutcher 2009 
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Although NEPA does not require that the harms identified actually be mitigated, NEPA 
does require that an EIS discuss mitigation measures, with “sufficient detail to ensure that 
environmental consequences have been fairly evaluated” and the purpose of the mitigation 
discussion is to evaluate whether anticipated environmental impacts can be avoided. Methow 
Valley, 490 U.S. at 351-52.  As the Ninth Circuit recently noted: “[a] mitigation discussion 
without at least some evaluation of effectiveness is useless in making that determination.”  South 
Fork Band Council of Western Shoshone v. DOI , 588 F.3d 718 , 727 (9th Cir. 2009) (emphasis 
in original).   

Here, the DEIS does not provide a full analysis of possible mitigation measures to avoid 
or lessen the impacts of the proposed project and therefore the BLM cannot properly assess the 
likelihood that such measures would actually avoid the impacts of the proposed project.  

One way to analyze impact to the environment used by a sister agency (NOAA) is to 
perform a Habitat Equivalency Analysis (HEA).  This process is used to determine compensation 
for injuries to the public trust environmental resources including the lost services that the 
ecosystem provides29. While the HEA was developed for determining compensation from 
impacts primarily from oil spills, this methodology has been used to determine compensation for 
other types of impacts including development projects.  It is a useful method to determine 
compensation for impacts to the public trust resources including migratory birds that will occur if 
the proposed project is implemented. It also provides a basis for analyzing the equivalency of 
compensation lands at least from the resources services perspective. This analysis would be in 
addition to mitigation for the impacts to threatened and endangered species.  We suggest that this 
methodology utilized to more accurately analyze and assess the impacts from the proposed 
project and the alternatives. 

D. Key Plans are Not Included 

The DEIS fails to include key plans for public review.  Plans relied upon for adequate 
mitigation but which are unavailable include (from Table 19 C.2-203): 

o	 Worker Environmental Awareness Plan 
o	 Biological Resources Mitigation Implementation and Monitoring Plan  
o	 Revegetation Plan (Reclamation Plan are  required by BLM at 43 CFR 3809.550 et seq. 

including cost estimates 43 CFR 3715 and should be incorporated into the Revegetation 
Plan) 

o	 Weed Management Plan  
o	 Special Status Plant Protection and Monitoring Plan 
o	 Special Status Plant Remedial Action Plan 
o	 Seed Collection Plan 
o	 Protected Plant Salvage Plan 
o	 Desert Tortoise Relocation/Translocation Plan 
o	 Raven Monitoring, Management and Control Plan  
o	 Burrowing Owl Relocation Area Management Plan 

29 http://www.csc.noaa.gov/coastal/economics/habitatequ.htm 
http://www.darrp.noaa.gov/library/pdf/heaoverv.pdf 

Re: CBD Comments on DEIS for Proposed Calico Solar Project 
July 1, 2010 

25 

http://www.csc.noaa.gov/coastal/economics/habitatequ.htm
http://www.darrp.noaa.gov/library/pdf/heaoverv.pdf


 
 
 
 

 

 

 
 
 
 
 
 
 

 

 
 

 

 
 

 

 

 

 

	 
	 
	 
	 

	 

	 
	 
	 
	 
	 
	 
	 

	 




o	 Burrowing Owl Monitoring and Mitigation Plan 
o	 Bighorn Sheep Mitigation Plan 
o	 Evaporation Pond Design, Monitoring and Management Plan 
o	 Channel Decommissioning and Reclamation Plan 

Plans that are not currently required but need to be included: 
o	 Revegetation plan for temporary disturbance (or included in the missing revegetation 

plan above) 
o	 Decommissiong and Reclamation Plan (for permanent closure)  
o	 Avian and Bat Protection Plan 
o	 Plan for restoring sheet flow to the terrain downslope of the Project boundaries  
o	 Desert Tortoise Management Plan for Mitigation Lands  
o	 Project Hazardous Materials Plan 
o	 Management Plan for Sand Dune/Fringe-toed Lizard  
o	 Fire Plan 

All of these plans are key components to evaluating the avoidance, minimization and 
mitigation to biological resources by the proposed project.  Their absence makes it impossible to 
evaluate the impacts from the proposed project.  Each of these plans needs to be included in the 
supplemental EIS.   

E.	 The DEIS Fails to Adequately Identify, Analyze and Off-set  

Impacts to Air Quality and GHG Emissions. 


Federal courts have squarely held that NEPA requires federal agencies to analyze climate 
change impacts. Center for Biological Diversity v. National Highway Traffic Safety 
Administration, 508 F.3d 508 (9th Cir. 2007). As most relevant here, NEPA requires 
consideration of greenhouse gas emissions (“GHG emissions”) associated with all projects and, 
in order to fulfill this requirement the agencies should look at all aspects of the project which 
may create greenhouse gas emissions including operations, construction, and life-cycle emissions 
from materials.  Where a proposed project will have significant GHG emissions, the agency 
should identify alternatives and/or mitigation measures that will lessen such effects. 

As part of the NEPA analysis federal agencies must assess and, wherever possible, 
quantify or estimate GHG emissions by type and source by analyzing the direct operational 
impacts of proposed actions. Assessment of direct emissions of GHG from on-site combustion 
sources is relatively straightforward. For many projects, as with the proposed project, energy 
consumption will be the major source of GHGs.  The indirect effects of a project may be more 
far-reaching and will require careful analysis. Within this category, for example, the BLM should 
evaluate, GHG and GHG-precursor emissions associated with construction, electricity use, fossil 
fuel use, water consumption, waste disposal, transportation, the manufacture of building 
materials (lifecycle analysis), and land conversion. Moreover, because many project may 
undermine or destroy the value of carbon sinks, including desert soils, projects may have 
additional indirect effects from reduction in carbon sequestration, therefore both the direct and 
quantifiable GHG emissions as well as the GHG effects of destruction of carbon sinks should be 
analyzed. 
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The GHG emissions from the construction phase of the project are stated to be over 
41,500 metric tons CO2 equivalent (Greenhouse gas table 2, DEIS C.1-67). Again, there is no 
discussion of reducing these emissions by using more efficient equipment or vehicles. 

The GHG emissions from project operations are estimated to be 3,488 metric tons CO2 
equivalent annually. The discussion of greenhouse gas emissions (“GHG”) in the DEIS notes 
that the solar generation itself will produce no GHGs but there is “direct and indirect gasoline 
and diesel fuel use in the maintenance vehicles, offsite delivery vehicles, staff and employee 
vehicles, and a 335-hp diesel-fueled emergency engine. Another GHG emission source for the 
proposed project is the SF6 equipment leakage.” DEIS at C.1-68.  There is no discussion of 
reducing these sources by using alternative fuels or highly efficient vehicles and equipment.  The 
DEIS fails to state the actual amount of SF6 that is estimated to leak from equipment and 
provides only that 384.42 MTCO2E is expected in emissions each year.  Leakage of SF6 is of 
particular concern as it is many times more potent greenhouse gas than CO2—indeed, its 
potential as a GHG has been estimated at 23,900 times that of CO2 (for a 100 year time horizon) 
and it can persist in the atmosphere far longer than CO2 as well—up to 3,200 years.30    No  
information is provided on the calculation.  Moreover, the DEIS does not analyze any 
alternatives to avoid or minimize the long-term emissions of this powerful GHG from operations 
and no mitigation measures are provided.   

The DEIS also fails to adequately address other air quality issues most importantly PM10 
both during construction and operation which is of particular concern in this area which is 
already in nonattainment for PM10.  It is clear that on site grading and roads between the 
suncatcher components will increase bare soils and increase PM10 may be introduced into the air 
by wind and that the use of the roads between the suncatchers will lead to additional PM 10 
emissions from the site.  

The DEIS also fails to analyze the impacts to air quality and GHG emissions should a fire 
occur due to the extensive on-site hydrogen system. Of particular concern is that plans to 
minimize air quality impacts from construction, operations, and decommissioning are all 
deferred to later development with no clear standards.  

BLM fails to identify any significant GHG emissions and therefore does not provide for 
avoidance, minimization, or mitigation.  BLM has also failed to include the loss of carbon 
sequestration from soils in its calculations or to provide a lifecycle analysis of GHG emissions 
that include manufacturing and disposal.  Moreover, it is undisputed that in the near-term GHG 
emissions will increase emissions during construction, and in the manufacturing and 
transportation of the components.  BLM fails to consider any alternatives to the project that 
would minimize such emissions or to require that these near-term emissions be off set in any 
way. 

30 P. Forster et al., Changes in Atmospheric Constituents and in Radiative Forcing, 
in CLIMATE CHANGE 2007: THE PHYSICAL SCIENCE BASIS. CONTRIBUTION OF WORKING GROUP I TO THE FOURTH 

ASSESSMENT REPORT OF THE INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE (Solomon, S., et al. eds., 
Cambridge University Press 2007) at p. 212, Table 2.14. 
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Although the proposed project may reduce GHG’s overall it is admittedly experimental 
and will cause GHG emissions that are not accounted for or off-set, BLM completely fails to 
explore this aspect of the impacts of the project in the DEIS in violation of NEPA.  

F. The Analysis of Cumulative Impacts in the DEIS Is Inadequate 

A cumulative impact is “the impact on the environment which results from the 
incremental impact of the action when added to other past, present, and reasonably foreseeable 
future actions regardless of what agency (Federal or non-Federal) or person undertakes such 
other actions.  Cumulative impacts can result from individually minor but collectively significant 
actions taking place over a period of time.”  40 C.F.R. § 1508.7. The Ninth Circuit requires 
federal agencies to “catalogue” and provide useful analysis of past, present, and future projects. 
City of Carmel-By-The-Sea v. U.S. Dept. of Transp., 123 F.3d 1142, 1160 (9th Cir. 1997); 
Muckleshoot Indian Tribe v. U.S. Forest Service, 177 F.3d 800, 809-810 (9th Cir. 1999). 

“In determining whether a proposed action will significantly impact the human 
environment, the agency must consider ‘[w]hether the action is related to other actions with 
individually insignificant but cumulatively significant impacts. Significance exists if it is 
reasonable to anticipate a cumulatively significant impact on the environment.’ 40 C.F.R. § 
1508.27(b)(7).” Oregon Natural Resources Council v. BLM, 470 F.3d 818, 822-823 (9th Cir. 
2006). NEPA requires that cumulative impacts analysis provide “some quantified or detailed 
information,” because “[w]ithout such information, neither courts nor the public . . . can be 
assured that the Forest Service provided the hard look that it is required to provide.”  Neighbors 
of Cuddy Mountain v. United States Forest Service, 137 F.3d 1372, 1379 (9th Cir. 1988); see also 
id. (“very general” cumulative impacts information was not hard look required by NEPA). The 
discussion of future foreseeable actions requires more than a list of the number of acres affected, 
which is a necessary but not sufficient component of a NEPA analysis; the agency must also 
consider the actual environmental effects that can be expected from the projects on those acres. 
See Klamath-Siskiyou Wildlands Ctr. v. BLM, 387 F.3d 989, 995-96 (9th Cir. 2004) (finding that 
the environmental review documents “do not sufficiently identify or discuss the incremental 
impact that can be expected from each [project], or how those individual impacts might combine 
or synergistically interact with each other to affect the [] environment. As a result, they do not 
satisfy the requirements of the NEPA.”)  Finally, cumulative analysis must be done as early in 
the environmental review process as possible, it is not appropriate to “defer consideration of 
cumulative impacts to a future date.  ‘NEPA requires consideration of the potential impacts of an 
action before the action takes place.’”  Neighbors, 137 F.3d at 1380 quoting City of Tenakee 
Springs v. Clough, 915 F.2d 1308, 1313 (9th Cir. 1990) (emphasis in original).   

The DEIS identifies many of the cumulative projects but does not meaningfully analyze 
the cumulative impacts to resources in the California desert from the many proposed projects 
(including renewable energy projects and others). Moreover, because the initial identification 
and analysis of impacts unfinished, the cumulative impacts analysis cannot be complete. For 
example, the identification of plant communities on site is unfinished and are other elements of 
the analysis, the cumulative impacts are also therefore inadequate.   

The DEIS also fails to consider all reasonably foreseeable impacts in the context of the 
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cumulative impacts analysis.  See Native Ecosystems Council v. Dombek, et al, 304 F.3d 886 (9th 
Cir. 2002) (finding future timber sales and related forest road restriction amendments were 
“reasonably foreseeable cumulative impacts”). The DEIS also fails to provide the needed 
analysis of how the impacts might combine or synergistically interact to affect the environment 
in this valley or region. See Klamath-Siskiyou Wildlands Ctr. v. BLM, 387 F.3d 989, 995-96 (9th 
Cir. 2004). 

The NEPA regulations also require that indirect effects including changes to land use 
patterns and induced growth be analyzed. “Indirect effects,” include those that “are caused by 
the action and are later in time or farther removed in distance, but are still reasonably 
foreseeable.  Indirect effects may include growth inducing effects and other effects related to 
induced changes in the pattern of land use, population density or growth rate, and related effects 
on air and water and other natural systems, including ecosystems.” 40 C.F.R. s.1508.8(b) 
(emphasis added).  See TOMAC v. Norton, 240 F. Supp.2d 45, 50-52 (D.D.C. 2003) (finding 
NEPA review lacking where the agency failed to address secondary growth as it pertained to 
impacts to groundwater, prime farmland, floodplains and stormwater run-off, wetlands and 
wildlife and vegetation); Friends of the Earth v. United States Army Corps of Eng’rs, 109 F. 
Supp.2d 30, 43 (D.D.C. 2000) (finding NEPA required analysis of inevitable secondary 
development that would result from casinos, and the agency failed to adequately consider the 
cumulative impact of casino construction in the area); see also Mullin v. Skinner, 756 F. Supp. 
904, 925 (E.D.N.C. 1990) (Agency enjoined from proceeding with bridge project which induced 
growth in island community until it prepared an adequate EIS identifying and discussing in detail 
the direct, indirect, and cumulative impacts of and alternatives to the proposed Project); City of 
Davis v. Coleman, 521 F.2d 661 (9th Cir. 1975) (requiring agency to prepare an EIS on effects of 
proposed freeway interchange on a major interstate highway in an agricultural area and to 
include a full analysis of both the environmental effects of the exchange itself and of the 
development potential that it would create).   

The cumulative impacts to the resources of the California deserts or the Western Mojave 
planning area have not been fully identified or analyzed, and mitigation measures have not been 
fully analyzed as well. 

G. The EIS’ Alternatives Analysis is Inadequate 

NEPA requires that an EIS contain a discussion of the “alternatives to the proposed 
action.” 42 U.S.C. §§ 4332(C)(iii),(E).  The discussion of alternatives is at “the heart” of the 
NEPA process, and is intended to provide a “clear basis for choice among options by the 
decisionmaker and the public.”  40 C.F.R. §1502.14; Idaho Sporting Congress, 222 F.3d at 567 
(compliance with NEPA’s procedures “is not an end in itself . . . [but] it is through NEPA’s 
action forcing procedures that the sweeping policy goals announced in § 101 of NEPA are 
realized.”) (internal citations omitted).  NEPA’s regulations and Ninth Circuit case law require 
the agency to “rigorously explore” and objectively evaluate “all reasonable alternatives.”  40 
C.F.R. § 1502.14(a) (emphasis added); Envtl. Prot. Info. Ctr. v. U.S. Forest Serv., 234 Fed. 
Appx. 440, 442 (9th Cir. 2007). “The purpose of NEPA’s alternatives requirement is to ensure 
agencies do not undertake projects “without intense consideration of other more ecologically 
sound courses of action, including shelving the entire project, or of accomplishing the same 
result by entirely different means.”  Envtl. Defense Fund, Inc. v. U.S. Army Corps of Engrs., 492 
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F.2d 1123, 1135 (5th Cir. 1974). An agency will be found in compliance with NEPA only when 
“all reasonable alternatives have been considered and an appropriate explanation is provided as 
to why an alternative was eliminated.”  Native Ecosystems Council v. U.S. Forest Serv., 428 F.3d 
1233, 1246 (9th Cir. 2005); Bob Marshall Alliance v. Hodel, 852 F.2d 1223, 1228-1229 (9th Cir. 
1988). The courts, in the Ninth Circuit as elsewhere, have consistently held that an agency’s 
failure to consider a reasonable alternative is fatal to an agency’s NEPA analysis.  See, e.g., 
Idaho Conserv. League v. Mumma, 956 F.2d 1508, 1519-20 (9th Cir. 1992) (“The existence of a 
viable, but unexamined alternative renders an environmental impact statement inadequate.”).  

If BLM rejects an alternative from consideration, it must explain why a particular 
option is not feasible and was therefore eliminated from further consideration.  40 C.F.R. 
§ 1502.14(a). The courts will scrutinize this explanation to ensure that the reasons given 
are adequately supported by the record. See Muckleshoot Indian Tribe v. U.S. Forest 
Service, 177 F.3d 800, 813-15 (9th Cir. 1999); Idaho Conserv. League, 956 F.2d at 1522 
(while agencies can use criteria to determine which options to fully evaluate, those 
criteria are subject to judicial review); Citizens for a Better Henderson, 768 F.2d at 1057. 

Here, BLM too narrowly construed the project purpose and need such that the 
DEIS did not consider an adequate range of alternatives to the proposed project.   

The alternatives analysis is inadequate even with the inclusion of multiple “no 
action” alternatives, a reduced acreage alternative, and an “Avoidance of Donated and 
Acquired Lands Alternative”. Additional feasible alternatives should be considered which 
would avoid occupied desert tortoise habitat and impacts to bighorn sheep habitat as well 
as to avoid impacts to the Mojave fringe-toed lizard. In addition a phased alternative 
should have been included which could allow a portion of the project that might the 
fewest impacts to move forward while also affording the project proponent time to find 
and acquire permits for more appropriate sites for one or more additional phases of the 
project on previously degraded disturbed lands and also to explore other off-site 
alternatives.   

The document also includes other alternatives that were stated as being “Site 
Alternatives Evaluated only under CEQA” including an alternative with some private and 
some BLM lands. The document eliminated from consideration other private land 
alternatives and distributed renewable energy alternatives.  The BLM (as well as the 
CEC) should have also looked alternative siting on previously degraded lands such as 
nearby farmlands, distributed solar alternatives, and other alternatives that could avoid 
impacts of the proposed project as well as impacts of the associated transmission lines 
and substations. 

The BLM failed to consider any off-site alternative that would significantly 
reduce the impacts to biological resources including desert tortoise occupied habitat 
despite the significant impacts that the proposed project would have on this threatened 
species.  Because such alternatives are feasible, on this basis and other the range of 
alternatives is inadequate. The Center urges the BLM to revise the DEIS to adequately 
address a range of feasible alternatives and other issues detailed above and then to re-
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circulate a revised or supplemental DEIS for public comment. 

In addition, in order to meet the DOE’s purpose and need states that: “The two 
principal goals of the loan guarantee program are to encourage commercial use in the 
United States of new or significantly improved energy-related technologies and to 
achieve substantial environmental benefits. The purpose and need for action by DOE is to 
comply with their mandate under EPAct by selecting eligible projects that meet the goals 
of the Act.” DEIS at B.2-10 to11.  Assuming for the sake of argument alone that these are 
proper project objectives, the DEIS should have considered alternatives that would 
provide funding to other types of projects. Such alternatives could include, for example, 
conservation and efficiency measures that both avoid and reduce energy use within high-
energy use load-centers including the Los Angeles area and the Inland Empire.   

Alternative measures could include funding community projects for training and 
implementation of conservation measures such as increased insulation, sealing and 
caulking, and new windows for older buildings and new or improved technologies for 
accomplishing these important goals.  For example, air conditioning creates the largest 
demand for energy during peak times and there already exist methods to reduce the 
energy use from air conditioning but implementation has lagged well behind technology. 
Conservation and efficiency measures are an excellent and quick way of reducing 
demand in both the short- and long-term and reduce the need for additional power 
sources. In addition, many of the existing conservation and efficiency measures can 
provide immediate jobs and training in high population areas with significant 
unemployment (particularly among low skilled workers and youth).   

The existence of these and other feasible but unexplored alternatives shows that the 
BLM’s analysis of alternatives in the DEIS is inadequate. 

IV. Conclusion 

Thank you for your consideration of these comments.  In light of the many omissions in 
the environmental review to date, we urge the BLM to revise and re-circulate the DEIS or 
prepare a supplemental DEIS before making any decision regarding the proposed plan 
amendment and right-of-way application.  In the event BLM chooses not to revise the DEIS and 
provide adequate analysis, the BLM should reject the right-of-way application and the plan 
amendment or adopt a plan amendment that would make some or all of the ROW area 
unavailable for use for large-scale industrial solar projects in order to protect the desert tortoise 
and other species and habitats on these lands. Please feel free to contact us if you have any 
questions about these comments or the documents provided. 

Sincerely, 

Ileene Anderson 
Biologist/Desert Program Director 
Center for Biological Diversity 
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PMB 447, 8033 Sunset Blvd. 
Los Angeles, CA 90046 
(323) 654-5943 
ianderson@biologicaldiversity.org 

Lisa T. Belenky, Senior Attorney 
Center for Biological Diversity 
351 California St., Suite 600 
San Francisco, CA 94104 
(415) 436-9682 x307 
Fax: (415) 436-9683 
lbelenky@biologicaldiversity.org 

cc: (via email) 

Christopher Meyer, Project Manager, 

Siting, Transmission and Environmental Protection Division,  

California Energy Commission,  

cmeyer@energy.state.ca.us
 

California Energy Commission Docket for Calico Solar Power Project 

Attn: Docket No. 08-AFC-13 

docket@energy.state.ca.us 

Brian Croft, USFWS, brian_croft@fws.gov
 
Kevin Hunting, CDFG, khunting@dfg.ca.gov
 
Tom Plenys, EPA, Plenys.Thomas@epa.gov
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STATE OF CALIFORNIA 

1 



    

 
  

 
  
  

 
  

        
  

           
 

  
 

  
 

 
 

 

 
  

   

 

 

 

 

 

  

 

 

 

 

 

 

 


 

 


 

Energy Resources Conservation 
and Development Commission 

In the Matter of: 

APPLICATION FOR CERTIFICATION ) DOCKET NO. 08-AFC-13 
FOR THE CALICO SOLAR PROJECT  ) 

) 
__________________________________) 

COMMENTS BY
 
Basin and Range Watch
 

Following participation in the April 16, 2010 Workshop in Barstow, Basin and
Range Watch would like to submit suggestions for additional Key Observation 
Points for Visual Resources analysis. A map is included showing two potential
viewpoints from the Rodman Mountains Wilderness southwest of the Project site.
The area can be accessed from Interstate 40 by Box Canyon Road. 

Respectfully, 

Laura Cunningham 

Kevin Emmerich 
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Map indicating suggested KOP locations in blue, in Rodman Mountains Wilderness. 

3
 



    

 
 

  
 

  
     

  
 

  
 

  
 

       
 

  
  

  
  

  
  

  
  

   

 
  

  
  

  
  

 
   

  
 

  
 

 
  

  
  

 
  
 
 
 
 
 


 

 




 

 


 


 

 


 









 


 

 


 




 




 







 


 

California Energy Resources Conservation 
and Development Commission 

In the Matter of: 

APPLICATION FOR CERTIFICATION ) DOCKET NO. 08-AFC-13 
FOR THE CALICO SOLAR PROJECT  ) 
__________________________________ ) 

DECLARATION OF SERVICE 

We, Laura Cunningham and Kevin Emmerich, declare that on April 21, 2010, served and filed copies of the
 
attached Comments by Basin and Range Watch, dated April 21, 2010. The original document, filed with
 
the Docket Unit, is accompanied by a copy of the most recent Proof of Service list, located on the web page 

for this project at: [www.energy.ca.gov/sitingcases/ivanpah]. The document has been sent to the other
 
parties in this proceeding (as shown on the Proof of Service list) and to the Commission’s Docket Unit, in
 
the following manner:
 

(Check all that Apply)
 
FOR SERVICE TO ALL OTHER PARTIES:
 

__X__ sent electronically to all email addresses on the Proof of Service list;
 
__X__ by personal delivery or by depositing in the United States mail at with first-class postage thereon 

fully prepaid and addressed as provided on the Proof of Service list above to those addresses NOT marked 

“email preferred.” 

AND
 

FOR FILING WITH THE ENERGY COMMISSION:
 
__X__ sending an original paper copy and one electronic copy, mailed and emailed respectively, to the
 
address below (preferred method);
 
OR 

_____ depositing in the mail an original and 12 paper copies, as follows:
 

CALIFORNIA ENERGY COMMISSION 

Attn: Docket No.
 
1516 Ninth Street, MS-4 

Sacramento, CA 95814-5512 

docket@energy.state.ca.us
 

I declare under penalty of perjury that the foregoing is true and correct. 

Laura Cunningham 
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July 1, 2010 

Via E-Mail to Jim_Stobaugh@blm.gov 

Jim Stobaugh 
BLM Project Manager 
P.O. Box 12000 
Reno, Nevada 89520 

Re: Comments on the Calico Solar Project DEIS, 75 Fed. Reg. 16786 (April 2, 2010). 

Dear Mr. Stobaugh: 

Thank you for the opportunity to comment on the Draft Environmental Impact Statement 
(“DEIS”) for Teserra Solar’s Calico Solar Project. These comments are submitted on behalf of 
Defenders of Wildlife, the Natural Resources Defense Council, and The Wilderness Society, hereinafter 
referred to as “Defenders”. These groups are national environmental membership organizations with 
more than 3 million members, supporters and online activists in the U.S., over 500,000 of whom reside 
in California. 

Defenders strongly support the emission reduction goals found in the Global Warming 
Solutions Act of 2006, AB 32, including the development of renewable energy in California. However, 
we urge that in seeking to meet our renewable energy portfolio standard in California, project 
proponents design their projects in the most sustainable manner possible. This is essential to ensure 
that project approval moves forward expeditiously and in a manner that does not sacrifice our fragile 
desert landscape and wildlife in the rush to meet our renewable energy goals. 

The proposed Calico Solar Project is a massive 8,230 acre solar thermal plant that would be 
located in the Mojave Desert in San Bernardino County, California approximately 37 miles east of 
Barstow. It would include 34,000 Suncatcher Stirling dish engine units (“Suncatchers”), associated 
substation, buildings, roads, a water treatment facility, new groundwater pumping, and a new 
transmission line. It would entail loss of habitat and displacement of many wildlife species, including 
the state and federally threatened desert tortoise, special-status reptiles, special-status mammals, 
migratory birds, and numerous rare plant species. The DEIS fails to analyze a reasonable range of 
alternatives, narrowly defining the project’s objectives in such a way as to preclude assessment of many 
viable alternatives on private and public degraded land. In addition, the DEIS does not adequately 
address the significant loss of habitat and cumulatively significant impacts of a project that spans more 
than 8,000 acres of relatively undisturbed desert land. Many of these impacts have been determined to 
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be “significant even with the application of mitigation.” DEIS, page C.2-149.  Defenders would 
ultimately like to see this project’s impacts avoided if possible or mitigated to the greatest extent 
practicable. To that end, we offer the following comments. 

I. The Alternatives Analysis is Insufficient Under the National Environmental Policy Act 

The DEIS’s analysis of proposed project alternatives is insufficient and violates the National 
Environmental Policy Act (“NEPA”). Because the alternatives analysis is the “heart” of any 
environmental review, the failure to provide meaningful alternatives is fatal to this DEIS. 
Unfortunately, rather than looking for meaningful alternatives that avoid significant impacts to the 
desert tortoise and other biological resources, the Bureau of Land Management (“BLM”) appears to 
have simply accepted the proponent’s proposal and choice to build the proposed Project in heavily 
occupied desert tortoise habitat with a low level of mitigation, consisting of a 3:1 ratio for impacts 
north of the BNSF railroad tracks, and a 1:1 ratio for impacts south of the BNSF railroad tracks. This 
lack of a reasonable range of alternatives is particularly troubling for this site, which has several 
potentially unmitigable impacts on wildlife. 

A. BLM’s Purpose and Need Statement is Unlawfully Narrow, Preventing a Reasonable 
Range of Alternatives From Being Considered 

In discussing their EIS obligations under NEPA, federal agencies must “specify the underlying 
purpose and need to which the agency is responding in proposing the alternatives including the 
proposed action.” 40 C.F.R. § 1502.13. Agencies may not “contrive a purpose so slender as to define 
competing ‘reasonable alternatives’ out of consideration (and even out of existence).” Simmons v. U.S. 
Army Corps of Eng’rs, 120 F.3d 664, 665 (7th Cir. 1997). Nor may an agency “define the objectives of its 
action in terms so unreasonably narrow that only one alternative . . . would accomplish the goals of the 
agency’s action, and the EIS would become a foreordained formality.” Citizens Against Burlington v. 
Busey, 938 F.2d 190, 196 (D.C. Cir. 1991) cert. denied 503 U.S. 994 (1991). 

BLM’s stated purpose and need is to “respond to the application under Title V of FLPMA for a 
ROW grant to construct, operate and decommission the Calico Solar Project and associated 
infrastructure.” DEIS, page B.2-10. Rather than presenting a purpose and need statement that reflects 
the larger goal of providing for the development of solar energy, and then evaluating different means to 
achieve that goal, BLM has instead defined the Calico Solar Project and other infrastructure 
construction itself as the goal. By so radically narrowing the scope of the project’s purpose, BLM has 
impermissibly constricted the range of alternatives considered. See Carmel by the Sea v. U.S. DOT, 123 
F.3d 1142, 1155 (9th Cir. 1995). 

Indeed, the DEIS considers only four alternatives – the proposed action, two site 
reconfigurations, and the no action alternative. BLM failed to consider other viable methods to 
effectively develop renewable energy while minimizing impacts to sensitive wildlife populations and 
habitat, including alternative technologies, development on degraded private lands, and development on 
degraded public lands with lower quality habitat. Because the purpose has been defined as requiring the 
project to be of a certain size, configuration, slope, and location, the BLM has ensured that no 
alternative courses of action would be considered, regardless of whether such alternatives would also 
meet renewable energy goals without causing significant environmental impacts. 
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B. Analysis of Limited Alternatives Fails To Meet Minimum Requirements Under NEPA 

In addition to properly defining the purpose and need of an agency action, agencies must 
consider a range of reasonable alternatives to the agency action in the EIS. Agencies must “[s]tudy, 
develop, and describe appropriate alternatives to recommended courses of action in any proposal which 
involves unresolved conflicts concerning alternative uses of available resources.” 42 U.S.C. § 
4332(2)(E).  NEPA requires that an EIS discuss alternatives to the proposed action, “to provide a clear 
basis for choice among options by the decision-maker and the public.” 40 C.F.R. § 1502.14; see also 42 
U.S.C. § 4332(E); C.F.R. §§ 1507.2(d), 1508.9(b). The purpose of this requirement is “to insist that no 
major federal project should be undertaken without intense consideration of other more ecologically 
sound courses of action, including shelving the entire project, or of accomplishing the same result by 
entirely different means.” Environmental Defense Fund v. Cops of Engineers, 492 F.2d 1123, 1135 (5th Cir. 
1974); Methow Valley Citizens Council v. Regional Forester, 833 F.2d 810 (9th Cir. 1987), rev’d on other 
grounds; Roberstson v. Methow Valley Citizens Council, 490 U.S. 332 (1989) (agency must consider 
alternative sites for a project). 

As a result of arbitrarily limiting the purpose and need statement for the project, the BLM only 
analyzed four alternatives: the proposed action, two reconfiguration alternatives, and the no action 
alternative. Such a truncated alternatives analysis violates the agency’s duty under NEPA to fully review 
“all reasonable alternatives.” The DEIS must analyze project alternatives including (1) project 
modification; (2) private land development on disturbed lands; (3) alternative technologies; and (4) any 
other reasonable alternatives outside the jurisdiction of the BLM. 

1. Private Lands Alternative 

BLM must evaluate a reasonable range of alternatives, and a private land site alternative is very 
much within the bounds of reasonableness. See 50 C.F.R. § 1502.14(a). The discussion of alternatives 
need not be exhaustive, but it must “be sufficient to demonstrate reasoned decision-making.” Fritiofson 
v. Alexander, 772 F.2d 1225, 1236 (5th Cir. 1985); see also C.A.R.E Now, Inc. v. F.A.A., 844 F.2d 1569, 
1574 (11th Cir. 1988) (stating that the court must assess whether the agency has made a “reasoned 
choice”). BLM dismissed the only private land alternative identified in the DEIS for the following 
reason: 

A Private Land Alternative is not a reasonable alternative to the BLM since analysis of 
such an alternative, over which BLM has no discretionary approval authority, would not 
present impacts in a form that would define issues or provide a basis for choice in a 
manner any different than the no action alternative, which is fully considered in this 
document. Impact to public land resources would not occur if the project was located 
on private land just as impact to public land resources would not occur if the no action 
alternative was approved (and the project was denied). DEIS, page B.2-18. 

BLM’s strained reasoning is perplexing. It is well established that BLM must analyze all reasonable 
alternatives, regardless of whether the alternative is located on public or private land. Although a 
private land site alternative would not be within the jurisdiction of the BLM, section 1502.14 of the 
NEPA Guidelines requires the DEIS to examine all reasonable alternatives, including those outside the 
jurisdiction of the BLM. See 50 C.F.R. § 1502.14(a). BLM cites the absence of “discretionary authority” 
as its reason for dismissing the private land alternative, which is essentially the same as an absence of 
jurisdiction. The comparison to the no action alternative does not hold water either. A private land 
alternative would facilitate the broader project purpose and need of generating renewable energy, 
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whereas the no action alternative would generate no renewable energy, two completely different 
outcomes. Neither the “absence of discretionary authority” argument nor the no action alternative 
comparison will excuse the BLM from abdicating its obligation under NEPA to analyze reasonable 
alternatives even if they are outside BLM jurisdiction. Additionally, the California Energy Commission 
(“CEC”) concluded that the private land alternative would be preferred to the proposed Calico Solar 
Project site for biological resources, cultural resources, visual resources, and potentially transmission 
system engineering and only less preferred in the areas of land use and noise. DEIS, B.2-50. BLM has 
not offered a convincing argument for dismissing the private land site alternative analyzed by the CEC. 
It is reasonable, it is feasible and it provides renewable energy for California without impacting 
biological resources on public land. 

Considering the overriding policy impetus toward siting renewable facilities on private degraded 
land, the permitting agencies have an obligation to fully consider a reasonable range of private land 
alternatives. The Renewable Energy Transmission Initiative (“RETI”) recently issued the following 
statement: 

RETI stakeholders agree that utilizing disturbed private lands close to existing 
infrastructure for renewable energy development should be a priority for the state. 
County governments and state agencies are in the best position to develop mechanisms 
to consolidate the ownership of extensively-parcelized lands that have excellent 
renewable resource potential. For this reason, the RETI Phase 2A Final Report 
includes a formal recommendation that the California Energy Commission, in 
conjunction with other state and federal agencies, counties and the renewable energy 
industry, develop and implement a strategy for consolidating ownership of disturbed or 
degraded private lands for renewable energy development on an expedited basis (RETI 
Phase 2A Final Report, page 2-33). 

RETI’s prioritization of private lands for renewables siting affirms the need for CEC and BLM to 
analyze a reasonable number of private lands alternatives. BLM should not preclude a private land 
alternative or any other alternative from analysis because it is not within the agency’s jurisdiction. 

2. Existing Application Alternative Locations 

Some of the potential alternative locations on federal land were eliminated from consideration 
due to other applicants, or in some cases, the same applicant having filed a ROW application with BLM 
to develop the site. While BLM has yet to review or act on these applications, it has inexplicably 
determined that such applications confer a property right in federal lands, stating that “an active 
pending application for [an alternative site] commands priority in consideration for that site location 
just as an active pending application for the Calico Solar Project site commands priority for its site 
location.”  DEIS, page B.2-21. This policy statement appears to be without any regard to the ultimate 
viability of any such projects. For example, an applicant could submit a ROW application, pay the 
required fee, and hold the application without submitting a Plan of Development. Meanwhile a well
intentioned applicant would be precluded from having the location considered as a less impactful site 
alternative for a different project. Moreover, an applicant might hold several ROW applications 
concurrently, thereby evading a federal land site alternative analysis on any of them due to the 
aforementioned rule regarding priority. Beyond the panoply of legal issues that this raises, the policy it 
promotes – encouraging a race to file applications in an effort to claim territory – is antithetical to 
efforts to responsibly develop solar energy projects while minimizing impacts to wildlife and other 
resources. 
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II. New Biological Survey Information has been Released since the DEIS was published 

The applicant has completed several biological surveys and released reports on the associated 
findings since the DEIS was published. NEPA requires that all necessary information be available to 
complete an analysis of significant impacts. See NEPA Guidelines, section 1502.22. Therefore, the 
DEIS is insufficient. The following are just a few of the biological reports the applicant has completed 
since the March 30, 2010 DEIS was released: 

1. Results of 2010 desert tortoise surveys 
2. Revised burrowing owl survey report 
3. Results of first round 2010 spring botany surveys 
4. Late spring botany survey report 
5. Results from helicopter surveys of golden eagle nests and bighorn sheep 

This new information constitutes significant new circumstances or information relevant to 
environmental concerns and bearing on the proposed action or its impacts. Therefore, a supplemental 
EIS must be prepared so that BLM has the best possible information to make any necessary substantive 
changes in its decisions regarding the proposal. NEPA Guidelines, section 1502.9(c). As a general 
matter, Defenders is greatly concerned that BLM and the CEC are publishing environmental 
assessments for solar projects without appropriate biological resource survey information. This is 
contrary to the most basic purpose of NEPA and CEQA, which is to facilitate the availability of 
information for agency actions that may significantly affect the environment. NEPA Guidelines, 
section 1502.1.  Defenders urges BLM to only release a DEIS when the requisite informational needs 
have been satisfied. 

Defenders is also concerned that the project footprint is not yet clearly defined.  NEPA 
requires that a project be properly defined before the DEIS is released. NEPA Guidelines, section 
1502.4(a). The applicant has submitted two alternative site layouts since the DEIS was published. 
Neither the relevant agencies nor the public can effectively assess the environmental impacts of a 
project without a final and conclusive project description. It is essential that the applicant determine 
the parameters of its proposed project. 

III. The DEIS Must Adequately Analyze and Address Impacts to Species and Habitats 

A. Desert Tortoise 

The U.S Fish and Wildlife Service (“USFWS”) listed the Mojave population of desert tortoise, 
including those inhabiting the Calico site, as threatened in 1990, providing them protection under the 
Endangered Species Act (“ESA”), 16 U.S.C. § 1531, et seq. ESA § 7 requires federal agencies, such as 
BLM to ensure that their actions are "not likely to jeopardize" listed species. This obligation includes 
ensuring that actions such as issuance of permits or rights of way will not jeopardize the continued 
existence of any endangered or threatened species or result in adverse modification or destruction of 
critical habitat of such species. 16 U.S.C. § 1536(a)(2). To determine whether its actions are likely to 
jeopardize listed species, BLM must consult with USFWS pursuant to Section 7(a)(2). BLM’s 
substantive obligation under the ESA to conserve listed species is in addition to its duty to adequately 
analyze and address impacts to species and habitats under NEPA. 
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As a result of cumulative impacts, desert tortoise populations have been extirpated or almost 
extirpated from large portions of the western and northern parts of their geographic range in California 
(e.g., Antelope, Indian Wells and Searles Valleys). Population declines or extirpations attributable to 
cumulative impacts have occurred in and near the California communities of Mojave, Boron, Kramer 
Junction, Barstow, Victorville, Apple Valley, Lucerne Valley, and Twentynine Palms. Similar patterns 
are evident near Las Vegas, Laughlin, and Mesquite, Nevada; and St George, Utah. Future extirpations 
can be expected in the vicinity of all cities, towns, and settlements (Fish and Wildlife Service. 1994. 
Desert tortoise (Mojave population) Recovery Plan. U.S. Fish and Wildlife Service, Portland, Oregon. 
Page 3). 

The portion of the proposed project north of the railroad is classified by BLM as Category II 
desert tortoise habitat (see DEIS, page B.2-52), the most protective category, which carries a goal to 
maintain stable, viable populations and halt further declines in tortoise habitat values.1 The importance 
of this area is evidenced by the number of tortoises that continue to occupy this site. According to 
survey results submitted to BLM and the CEC on May 18, 2010, the project proponent’s consultants 
observed 104 desert tortoises on this site. Using the USFWS formula to estimate tortoise population 
based on 10 m transect survey data, approximately 176 desert tortoises (95 percent confidence range of 
92 to 337 individuals) may occupy the 8,230-acre Calico Project site. This desert tortoise population is 
very significant due to its sheer number. According to the 1994 Desert Tortoise Recovery Plan, the 
population density for the adjacent Ord-Rodman Desert Wildlife Management Area (“DWMA”) is 5 to 
150 desert tortoises per square mile. Declines appear to be due to human-related activities, upper 
respiratory tract disease (“URTD”), and raven predation.2  Due to the numerous tortoises occupying 
the site, this area may be very important for recovery of the species. Defenders staff has visited the site 
twice and we concur with the assessment in the DEIS that “the Calico Solar Project supports medium 
and high quality desert tortoise habitat according to the USGS [habitat] model.” DEIS, page C.2-130. 

NEPA requires agencies to include a discussion of the means to mitigate adverse environmental 
impacts of projects. 40 C.F.R. § 1502.16(h). Given the importance of this habitat, the high number of 
tortoises on the site, and the sheer loss of over 8,000 acres of habitat, we strongly recommend that the 
project proponent attempt to avoid impacts to tortoises first, then minimize those impacts that cannot 
be avoided, and finally, if all else fails, adequately mitigate for those impacts. To that end, we strongly 
urge that the project follow the recommendations found in the current USFWS Desert Tortoise 
Recovery Plan for avoidance and minimization measures. Additionally, BLM has initiated consultation 
with USFWS and the forthcoming biological opinion will contain avoidance and mitigation measures. 

Defenders is particularly concerned with impacts on desert tortoise movement corridors. As 
the DEIS indicates, the project will result in obstruction to both east-west and north-south movement 
corridors.  DEIS, page C.2-39. It is well documented that tortoises move through the north-south 
washes on the northern portion of the site. However, less is known about the east-west movement of 
the species and how this relates to their genetic makeup and viability. BLM should pay close attention 
to these movement corridors in assessing site alternatives and mitigation. Based on our field 
examination, we believe movements of desert tortoises through the project site in an east–west 
orientation occur more frequently in the lower and central area due to soil and habitat characteristics 
that facilitate movement. North-south movements in the northern portions of the project site likely 
associated with the numerous braded washes that provide movement pathways. East–west movements 

1 Bureau of Land Management. 1988. Desert tortoise habitat management on the public 
lands: a rangewide plan. U.S. Bureau of Land Management, Washington, D.C. 23p. 
2 1994 Draft Desert Tortoise Recovery Plan, USFWS, page F31. 
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in the northern portions of the project area are likely rare due to rough terrain features such as rock-
covered terrain interspersed with drainage channels and steep banks. 
The DEIS is deficient in its analysis of potential movements of desert tortoises under Interstate 40 and 
Route 66, under bridges and through numerous culverts, and under the railroad through numerous 
trestles. These features may provide essential habitat connectivity and means of maintaining genetic 
diversity between populations in the Ord-Rodman, Piute-Eldorado and Superior-Cronese Critical 
Habitat Units. 

The DEIS proposes an overall 3:1 mitigation ratio to compensate for loss of desert tortoise 
habitat on a portion of the site north of the BNSF railroad.  DEIS, page C.2-3. The portions of the site 
on donated and acquired land would trigger a 6:1 mitigation ratio. DEIS, page C.2-4. The CEC and 
BLM propose to “nest” the BLM’s 1:1 (or 6:1 for LWCF land) mitigation ratio within the CEC’s 3:1 
mitigation ratio to fulfill both agencies’ requirements. According to CEC Condition of Certification 
BIO-17, the proponent would satisfy the nested mitigation requirement through an in-lieu fee 
mitigation program – e.g. payment into a fund to support habitat acquisition or enhancement. BLM’s 
compensatory mitigation plan, serving as one-third of the 3:1 mitigation ratio required to satisfy the 
California Endangered Species Act (“CESA”), would include acquisition of up to 8,230 acres of high 
quality desert tortoise habitat, or desert tortoise habitat enhancement or rehabilitation activities that 
meet BLM, CDFG, USFWS and CEC approval, or some combination of the two. 

The proposed project footprint coincides with 775 acres of donated lands or lands acquired 
with Land and Water Conservation Fund (“LWCF”) funds. As mentioned above, this portion of the 
site triggers a 6:1 mitigation ratio.  Defenders is extremely concerned that LWCF lands are included in 
the site footprint and wary of the precedent it sets for future projects on BLM lands. The use of 
donated and acquired lands is not just bad policy, it is contrary to the intent of the land donors and the 
public, and a violation of BLM guidance: 

Lands acquired by BLM under donation agreements, acquired for 
mitigation/compensation purposes and with LWCF funds, are to be managed as 
avoidance/exclusion areas for land use authorizations that could result in surface 
disturbing activities.3 

Because the proposed Calico Solar Project necessarily involves surface disturbing activities 
(construction of roads, buildings, transmission lines, and SunCatcher units), siting the facility on LWCF 
lands is inconsistent with BLM policy. The project footprint should avoid LWCF lands. 

This “in-lieu fee” mitigation plan raises many questions. Because it is a joint or “nested” 
mitigation structure, and therefore must satisfy both State and Federal mitigation requirements, BLM 
should be aware of legal requirements at both the State and federal level. In California, the payment of 
fees must be tied to a functioning mitigation program to be adequate. Gentry v. City of Murrieta (1995) 36 
Cal.App.4th 1359. In order to serve as an adequate substitute for traditional mitigation measures, an in-
lieu fee program must be evaluated under the California Environmental Quality Act (“CEQA”), 
including the requirements to circulate the plan for public comment. California Native Plant Society v. 
County of El Dorado (2009), 170 Cal. App. 4th 1026. It is in BLM’s interest to ensure that the in-lieu fees 
manifest into actual on-the-ground improvement to desert tortoise habitat. The DEIS does not 
currently contain adequate information to satisfy the public’s interest in ensuring that the required fees 
translate into benefits to the desert tortoise. Additionally, according to BLM Instruction Memorandum 

3 May 27, 2009 BLM Interim Policy Memorandum (CA-2009-020) 
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No. 2008-204, “in-kind” mitigation is generally preferred to “out-of-kind” and BLM offsite mitigation 
may be performed on federal lands. BLM should strongly consider using its one-third mitigation 
requirement to acquire suitable desert tortoise habitat. As mentioned above, this population of desert 
tortoises faces multiple threats, including habitat destruction, predation and disease. Targeted habitat 
acquisition could help the species to recover. 

The BLM must also consider the substantial risks posed by the Calico Solar Project 
translocation program. The U.S. Army suspended its Desert Tortoise translocation program at Fort 
Irwin when at least 25% of the translocated tortoises died, mostly due to predation4. Other impacts to 
tortoises must be fully analyzed and addressed, such as new water sources that attract predators, 
impacts to tortoise water sources from proposed groundwater pumping, impacts from roads, and 
impacts from vegetation management. For example, if additional water sources will be placed on site, it 
could increase raven populations within the surrounding area. A raven monitoring plan would need to 
be included, as ravens can have a very detrimental impact on tortoises. The applicant has not yet 
submitted a draft tortoise translocation plan. Such a plan includes the protocol for a translocation, 
including assessing the habitat quality of the receiving site and determining the potential for 
transplantee mortality. Those issues are central to a desert tortoise impacts assessment. 

The Biological Assessment identifies translocation as a mitigation measure.5 It is important to 
note that translocation is not mitigation. Translocation is a minimization measure for the take of desert 
tortoises on the site. However, the project will result in take of all desert tortoises on the site and 
cannot be mitigated by translocating individual tortoises. Additionally, the proponent’s consultants 
observed at least 104 desert tortoises on the site during surveys. Based on those surveys, up to 176 
desert tortoises are likely to be found on the site. Therefore, the estimated 36-66 desert tortoises on the 
site from the Biological Assessment is incorrect.6 Up to 176 tortoises will likely need to be translocated. 

The BLM is constrained by specific policy guidance in implementing translocation programs. 
According to BLM Manual 1745, a site-specific activity plan is required prior to the introduction, 
transplant, and reestablishment of plants or animals on public lands. Additionally, decisions for making 
introductions, transplants, or reestablishments should be made as part of the land use planning process, 
and include a land use plan amendment (BLM Manual 1745). BLM has not included an activity plan or 
land use plan amendment in the DEIS or the Biological Assessment. This documentation will be 
required before a decision is made on the translocation. Additionally, BLM must ensure that the 
translocation lands are preserved in perpetuity. BLM must not allow right-of-way applications on areas 
that effectively become surrogate desert tortoise habitat due to a translocation program. 

As stated above, Defenders does not believe that translocation, in and of itself, provides 
mitigation for desert tortoises. Instead, any translocation must be in conjunction with the preservation 
of habitat.  Defenders is greatly concerned by the statement in the Biological Assessment that the 
translocation plan will include disease testing only of individuals that will be translocated farther than 
five kilometers. This presumably signals that the BLM would allow relocations (a method of moving 
tortoises that does not require disease testing or pre-construction surveys) for less than five kilometers. 
This is a troubling departure from the previous limit on relocation, which was approximately 300 
meters. Defenders strongly opposes the increase in relocation distance to five kilometers. Such a 
policy will leave tortoises vulnerable to disease, disorientation and predation. Further, the 

4 Health, Behavior, and Survival of 158 Tortoises Translocated from Ft. Irwin: Year 2, Timothy Gowan and Kristin H. Berry. 
5 Biological Assessment for the Calico Solar Generating Facility, San Bernardino, California, April 1, 2010, page 1-5. 
6 Id. 
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Translocation Plan should follow the recommendations of the USFWS Desert Tortoise Recovery Plan, 
including: 

a) No experimental translocations into DWMAs. 

b) Translocations should be made to appropriate habitat. The EIS should justify its selected 
translocation site. BLM should also explain the adequacy of the non-protocol surveys that were 
completed. 

c) Areas into which desert tortoises are to be relocated should be surrounded by a desert tortoise-proof 
fence or similar barrier. The fence will contain the desert tortoises while they are establishing home 
ranges and a social structure. 

d) The best translocations into empty habitat involve desert tortoises in all age classes, in the 
proportions in which they occur in a stable population. The EIS should discuss the population 
structure in the proposed translocation area. 

e) The number of desert tortoises introduced should not exceed the pre-decline density. 

f) All tortoises identified for potential translocation should be medically evaluated in terms of general 
health and indications of disease, using the latest available technology, before they are moved. 

g) If desert tortoises are to be moved into an area that already supports a population - even one that is 
well below carrying capacity - the recipient population should be monitored for at least 2 years prior to 
the introduction.  Necessary data includes the density and age structure of the recipient population, 
home ranges of resident desert tortoises, and general ecological conditions of the habitat. Any 
translocation sites should be isolated by a desert tortoise barrier fence or similar barrier next to the 
highway or road. The purpose of fencing the highway is obvious - to keep translocated animals from 
being crushed by vehicles on the road. The DEIS is unclear about the level and extent of fencing. 

B. Nelson’s Bighorn Sheep 

Defenders also urges BLM to assess impacts to Nelson’s bighorn sheep, a BLM sensitive 
species. Bighorn sheep are well documented in the Cady Mountains where there is a substantial 
population of at least 300 individuals.  DEIS, page C.2-88. There is evidence showing that bighorn 
sheep use the project area as foraging habitat. The project would entail loss of at least 458.5 acres of 
foraging habitat. DEIS, page C.2-88. Of perhaps greater concern is the project’s impact on wildlife 
corridors for bighorn sheep. Therefore, we strongly urge that this project analyze and address impacts 
to bighorn sheep and their ability to move across the project site. On one site visit, Defenders staff 
observed several locations under I-40 that were large enough for sheep to pass through easily. Sheep 
may be using those underpasses to migrate to the Ord Mountains (Dr. John Wehausen, pers. comm.). 
Construction and operation of the Calico Solar Project could reduce both foraging opportunities for 
bighorn and narrow or completely obstruct movement corridors between the Cady Mountains and the 
Ord Mountains. 

Lastly, the mitigation proposed in the DEIS is limited to construction of an artificial water 
source. DEIS, page C.2-90. This measure will not mitigate impacts to bighorn sheep foraging habitat 
and wildlife corridors and may have the negative effect of attracting ravens. Acceptable mitigation 
requirements are those that avoid, minimize, rectify, reduce or compensate for an impact. 40 C.F.R. § 
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1508.20. The artificial water source accomplishes none of these benefits in connection with the 
potential habitat loss. The EIS should clarify the manner in which water sources will effectively 
mitigate for habitat loss and impacts to movement corridors. Defenders believes that compensatory 
mitigation for bighorn sheep should consist of habitat acquisition and enhancement. 

C. Migratory and Resident Bird Species. 

The project fails to address impacts to the burrowing owl. In addition to its status as a State 
Species of Special Concern, the burrowing owl is also protected under Fish and Game Code Section 
3503.5 and the Migratory Bird Treaty Act. 16 U.S.C. § 703. Impacts to burrowing owls must be 
addressed in the EIS. The species has been well documented on the site. However, the DEIS did not 
identify compensatory mitigation measures for the burrowing owl. Despite its name, the Burrowing 
Owl Impact Avoidance, Minimization, and Compensation Measures (BIO-22), contains nothing that 
suffices as compensation or mitigation. It contains some pre-survey and minimization measures, but 
mitigation measure to assure the viability of the species is lacking. BLM should require that any 
mitigation lands acquired for desert tortoises be suitable habitat for burrowing owls as well. 

BLM must independently determine whether burrowing owl impacts will be mitigated through 
BIO-22 or whether other compensatory mitigation is necessary. BLM must also identify mitigation 
measures for other migratory and resident bird species, such as golden eagles and Leconte’s thrasher. 
Condition of Certification BIO-19, relating to migratory birds, only addresses avoidance and does not 
include mitigation measures. 

BLM must adhere to the following measures in the EIS, as found in CDFG’s Burrowing Owl 
Survey Protocol and Mitigation Guidelines: 

a) Occupied burrows should not be disturbed during the nesting season (February 1 through August 
31) unless a qualified biologist approved by the Department of Fish and Game determines that the 
adult birds have not begun egg-laying and the juveniles from the occupied burrows are foraging 
independently and capable of independent survival. 

b) As compensation for the direct loss of burrowing owl nesting and foraging habitat, the project 
proponent should mitigate by permanently protecting known burrowing owl nesting and foraging 
habitat. 

c) A Burrowing Owl Mitigation and Monitoring Plan should be submitted to the Department of Fish 
and Game for review and approval prior to relocation of owls describing the proposed relocation and 
monitoring plans. The plan shall include the number and location of occupied burrow sites and details 
on adjacent or nearby suitable habitat available to owls for relocation. If no suitable habitat is available 
nearby for relocation, details regarding the creation of artificial burrows (numbers, location, and type of 
burrows) will also need to be included in the plan. 

E. Native Desert Vegetation and Special Status Plant Species 

The DEIS details impacts to some plant species, particularly the white-margined beardtongue 
and an undescribed species of lupine. However, as previously mentioned, the applicant has released the 
results of two botanical surveys since the DEIS was published. These surveys show particular impacts 
to the white-margined beardtongue. The white-margined beardtongue is extremely rare. The 
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occurrences on the Calico site are among the last in the State of California, posing a potential extinction 
scenario.  Defenders disagrees with Staff’s conclusion that a 250-foot buffer around each plant will 
minimize the project’s impact.  DEIS, C.2-55. This strategy will simply delay the species’ ultimate 
demise. Defenders strongly suggests that BLM consider reconfigurations or alternative sites which will 
avoid the white-margined beardtongue altogether. BLM is also required under the West Mojave 
Amendment to the California Desert Conservation Plan to limit incidental take of this species: 

2.2.4.10.23 White-margined Beardtongue 
This species is a disjunct with a very limited range within California, all within the West 
Mojave. Incidental take would be limited to 50 acres of occupied and potential habitat.7 

Defenders believes that much of the habitat in the section of the site immediately north of the BNSF 
railroad is potential habitat for the species and that therefore the applicant is unable to comply with the 
above provision in the West Mojave Plan. 

IV. The DEIS Must Adequately Analyze Cumulative Impacts 

The need to prepare a comprehensive EIS based on cumulative and regional effects on 
wildlife has been specifically embraced by the D.C. Circuit. For example, in Natural Resources Defense 
Council v. Hodel, 865 F.2d 288 (D.C. Cir. 1988), conservation organizations alleged that the Department 
of the Interior failed to adequately consider the cumulative effects of simultaneous offshore oil and gas 
leasing and development in the Pacific and Atlantic Oceans on migratory species including endangered 
cetaceans, marine mammals, salmon, and marine and coastal birds. The D.C. Circuit agreed with 
plaintiffs, finding that the EIS “for the most part considers only the impact within each area” of leasing. 
Id. at 298 (emphasis in original). The Court thus held that the analysis did “not address the issue ... 
which NEPA requires the Secretary to consider…the cumulative impacts of [oil and gas leasing] 
development in different areas,” and that “allowing the Secretary’s ‘analysis’ to pass muster here would 
eviscerate NEPA.” Id. at 298-99 (quotations in original). The DEIS does not contain a comprehensive 
list of projects in the area that may have cumulative impacts. 

Further, NEPA requires analysis of significant cumulative impacts of the proposed project 
when combined with other past, present and reasonably foreseeable future projects. 40 C.F.R. § 
1508.27 requires that the significance of actions be analyzed in several contexts such as society as a 
whole, the affected region, the affected interest, and the locality. This section also requires that the 
severity of impact be considered and evaluated in determining significance using 10 stated criteria. 40 
C.F.R. § 1508.27. The seventh criterion addresses “[w]hether the action is related to other actions with 
individually insignificant but cumulatively significant impacts. Significance exists if it is reasonable to 
anticipate a cumulatively significant impact on the environment. Significance cannot be avoided by 
terming an action temporary or by breaking it down into small component parts.” Therefore, the EIS 
must analyze the other proposed renewable energy projects in this region, any foreseeable growth in 
this area, the foreseeable impacts of climate change, and any other reasonably foreseeable future 
projects. 

Finally, the cumulatively significant impacts of the project, or its contribution to cumulative 
impacts, must be mitigated. The DEIS concludes that without mitigation, the Calico Solar Project 
would be a substantial contributor to the cumulatively significant loss of the Mojave Desert’s biological 

7 Bureau of Land Management, 2005. West Mojave Plan: A Habitat Conservation Plan and California Desert Conservation 
Area Plan Amendment. California Desert District, Moreno Valley, CA. 

11 

http:2.2.4.10.23


 

              
            
          

       
 

   
 

            
              

           
     

 
           

            
               

          
            

           
            

          
          

   
 

 
        

            
         

            
             

        
           

  

 
            

             
          

            
     

 
          

                                                        
             

                
            
             

           
               

      

resources, including the State and federally threatened desert tortoise and other special-status species. 
DEIS, page C.2-7. However, the DEIS does not address which existing measures would address the 
cumulatively significant impacts of the project, or whether additional measures are necessary to deal 
with the project’s contributions to cumulative impacts. 

V. Climate Change 

The DEIS notes the need to address the effects of climate change largely through reduction of 
greenhouse gases and development use of renewable energy sources. The DEIS does not analyze the 
impacts climate change will have on species, and the effects of climate change on habitats that would be 
required to sustain viable populations of at-risk species. 

This “hard look” requirement of NEPA requires federal agencies to consider climate 
change in NEPA documents. BLM must consider the effect of the proposed action on climate 
change, the effect of climate change on the proposed action and the effect of climate change on 
the affected environment. Climate change considerations are relevant throughout the NEPA 
process, from the scope of the environmental document and the description of the affected 
environment to the design of the proposed action, its alternatives and their environmental 
impacts. See also Addressing the Impacts of Climate Change on America’s Water, Land, and 
Other Natural and Cultural Resources, Secretarial Order 3289 (Feb. 22, 2010) (directing DOI 
agencies to consider and analyze climate change impacts when making major decisions affecting 
DOI resources), available at http://elips.doi.gov/app_so/act_getfiles.cfm?order_number=3289A1. 

Analysis of the potential impacts of climate change on a proposed action and the 
environment is necessary to assess and reduce the vulnerabilities of the proposed action to 
climate change, to integrate climate change adaptation into the proposed action and alternatives 
and to produce accurate predictions of environmental consequences of the proposed action and 
alternatives. It will aid BLM in adequately preparing the proposed action or planning area for 
the inevitability of climate change. See, e.g., Letter from Kathleen M. Goforth, Environmental 
Review Office, EPA, to Ramiro Villalvazo, Forest Supervisor, Eldorado National Forest (Oct. 
26, 2009), available at 
http://yosemite.epa.gov/oeca/webeis.nsf/(PDFView)/20090313/$file/20090313.PDF?OpenElement. 

BLM should expand the analysis of the effects of the proposed project and each 
alternative on biological resources and their ability to adapt to climate change, such as 
occupation and use of habitat on a regional scale that may be essential in sustaining at-risk 
species. Such an expanded analysis should include cumulative effects and mitigation measures, 
including those associated with climate change.8 

Although the DEIS addressed climate change, we encourage a more in-depth 

8 See Secretarial Order 3226, Evaluating Climate Change Impacts in Management Planning § 4 (January 16, 2009) 
(“Each bureau and office of DOI shall, in a manner consistent and compatible with their respective missions: 
Consider and analyze potential climate change impacts when undertaking long-range planning exercises, setting 
priorities for scientific research and investigations, and/or when making major decisions affecting DOI resources”); 
Council on Environmental Quality, Considering Cumulative Effects under the National Environmental Policy Act 
24, 42 (1997) (including documentation and analysis of global warming in the affected environment and effects), 
available at http://ceq.eh.doe.gov/nepa/ccenepa/ccenepa.htm (last visited Apr. 20, 2010). 
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analysis of the importance of the habitats and habitat connectivity in sustaining species diversity and 
landscape level movements as temperatures in the Southwestern U.S. rise significantly over the next 
several decades, as predicted in numerous studies. BLM should include observed and projected impacts 
of climate change in the region – assess whether climate change has affected, is affecting, or will 
foreseeably affect each resource and incorporate that information into the analysis of each resource. 
Federal and state agencies have published reports, studies and plans that identify the observed and 
projected impacts of climate change on specific geographic areas or environmental resources and that 
are readily available to BLM. 

BLM must consider the following impacts of climate change on the affected environment: 

•	 Fish and Wildlife: habitat, composition, shifts to higher elevation/latitudes, reduced vegetation 
food sources, altered migration routes, less available water sources, streamflow change impacts 
on migratory aquatic species; 

•	 Increases in the frequency, severity, duration and extent of extreme events such as drought, 
flooding, storms and heat waves; 

•	 Soil: erosion, impacts to soil moisture, fugitive dust concentrations; 
•	 Threatened and Endangered Species: effects of moisture stress on species, changes to migration 

patterns; 
•	 Vegetation: Preferential CO2 metabolites, species migration, establishment of invasive species, 

pathogens, warm/cool season plants, growing season; 
•	 Water: changes to availability, quality, quantity, precipitation patterns, flow regimes dilution, 

water temperatures, elevation of snow pack, annual snow pack longevity, groundwater 
elevations, water rights; 

•	 Wildfire: fire frequency, fuel load quantity and composition, fuel temperatures, relative 
humidity, water availability (e.g. for suppression), tree mortality due to drought and infestations, 
increased severe precipitation/soil loss; and 

•	 Invasive species. 

(See generally U.S. Global Change Research Program, Global Climate Change Impacts in the 
United States (Thomas R. Karl et al. eds., 2009), available at 
http://downloads.globalchange.gov/usimpacts/pdfs/climate-impacts-report.pdf.) Some of these 
impacts and resources are explained below. 

VI. Conclusion 

Defenders appreciates this opportunity to submit comments on the DEIS for the Calico Solar 
Project. California’s 33% Renewable Portfolio Standard is an important policy mandate and one that 
Defenders strongly supports. This is a major step in weaning our State off fossil fuels. However, the 
permitting agencies must be vigilant in assessing the environmental impacts of renewable energy 
facilities and not cut corners. To the contrary, because the Calico Solar Project will impact thousands 
of acres of federal land and set the tone for future projects, BLM must be particularly thorough in its 
environmental analysis. 

The Calico Solar Project will impact over 8,000 acres of heavily occupied desert tortoise habitat 
and likely displace up to 176 individual tortoises. The project will destroy several rare plant 
communities, one of which, the white-margined beardtongue, may face extinction as a result. Finally, 
many other species may be impacted, including migratory and resident birds, Nelson’s bighorn sheep, 

13 

http://downloads.globalchange.gov/usimpacts/pdfs/climate-impacts-report.pdf


 

            
             

  
 
 

 

                                                   
                                       

                                      
                                     

 
 
 

 
        
         

         
 
 
 
 

 
            

           
       

 
          

 
          

        

 
          

   

 
             

        

 

and reptiles. Defenders urges BLM to seek alternative sites, avoidance measures, and adequate 
mitigation measures. A strong EIR will help this project to move forward, as well as the many projects 
that will follow. 

Sincerely, 

Joshua Basofin Jeff Aardahl 
California Representative California Representative 
Defenders of Wildlife  Defenders of Wildlife 

Johanna Wald Alice Bond 
Director, Western Renewable Energy Project California Public Lands Policy Analyst 
NRDC The Wilderness Society 
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DOCKET NO.:08-AFC-13 
RE CALICO SOLAR PROJECT 

April 	28, 2010 

Mr. Jim Stobaugh 
BLM Project Manager, CALICO Project 

From: 	 Fred Stearn, hand-delivered at public meeting at 30884 Newberry Road, 
Newberry Springs, California, scheduled for 6PM to 8PM, April 28, 2010. 

Subject: 	Comments on the project's access reduction, diminishment, denial or 
effective denial to approximately 80 vacant land parcels north of the 
BNSF railroad tracks and the Hector Road crossing, and the project's 
unmitigated impacts on Newberry Springs and area recreational facilities, 
roads, water, fire department and school facilities. 

Dear Mr. 	 Stobaugh: 

As a brief background, initially Tessera Solar's consultant and the CEC Project 
Manager stated that Tessera Solar had no role in constructing the locked gate 
at the Hector Road railroad crossing, which caused the approximately 80 o"~ers 
of vacant land north of the BNSF railroad tracks to take a detour of approximately 
10 miles, over much rougher roads, to access their properties .... But then someone 
who reviewed the Tessera Solar application to the CEC discovered the information 
that Tessera had actually paid approximately $93,000.00 to the railroad to install 
said locked gate. 

I finally obtained a paper copy of the the project's Draft Environmental Impact 
Statement (DEIS) from the BLM, after having been denied a copy of same by the 
CEC Project Manager and a Tessera consultant. 

After several days of browsing through the DEIS, I can find only one reference 
therein (a solitary footnote) which references or dncuments or memorializes all 
of the many previous written comments and public statements at formal and informal 
meetings which protest the applicant's access obstructions to private land owners, 
in the recent past and further proposed. 

Initially I thought the CEC Project Manager was a California Energy Commission 
employee, but upon reading the DEIS, I now realize that he is actually a con
sultant, not an employee. 

I have attended all the. local area meetings that I've been aware of, which were 
sponsored by the CEC/BLM and listened in to some of the telephone accessed meetings 
at more distant venues. 

Based on what I've seen so far in my readings in the DEIS, it would appear that 
the CEC and BLM have not given serious consideration to all the complaints inre 
Tessera's interference with previously existing access rights held by the owners 
of private land parcels north of the Hector Road railroad crossing. 

http:93,000.00


April 28, 2010 
Mr. Jim Stobaugh 
BLM Project Manager, CALICO Project 
Page 2 

The boldness of Tessera's position on the access issue, if not met firmly by the 
CEC and BLM, will likely lead to more boldness on other project impact issues, 
to the detriment of the public. 

In a March 8, 2010 filing with the CEC, the applicant, in a statement, made 
under penalty of perjury, stated that Hector Road somehow no longer exists 
north of the BNSF railroad tracks. Doesn't that statement raise issues con
cerning the integrity of their entire application? 

In my estimation, applicant's above-referenced March 8th letter to CEC/BLM 
rivals the characters and dialogue in Lewis Carroll's "Alice" stories. The 
absurdity of its premise is hardly worth discussion. 

In the interest of better establishing the formal record on access and other 
project-related issues, I am resubmitting the below-listed comments and records, 
which date back to before the official comment period was opened on April 1, 2010. 

These listed comments and records will be hand-delivered this evening to Mr. 
Stobaugh, at the Newberry Springs meeting. 

Thank you ~our time and consideration. 

Sincere 

CC: MR. RICK JACKSON, 

..~ 

INTERVENOR, without attachments 
CC: MR. ROBERT VASSEUR, EDITOR, SILVER VALLEY SENTINEL, without attachments 
CC: MR. SCOTT SHACKFORD, EDITOR, DESERT DISPATCH, without attachments 
CC: MR. DON HOLLAND, EDITOR, DAILY PRESS, without attachments 
CC: MR. FRANK PINE, EXECUTIVE EDITOR, THE SUN, without attachments 

CONHENTS AND RECORDS HEREIVITH SUBNITTED: 

JUNE 1, 2009 LETTER FRON FRED STEARN TO NR. CHRISTOPHER HEYER,CEC PROJECT HANAGER,2PGS 
AUGUST 10, 2009 LETTER FROM FRED STEARN TO NS. ROXIE TROST, BLN, }!ANAGER, 1PG 
AUGUST 24, 2009 LETTER FRON NS. ROXIE TROST, BLN }!ANAGER, TO FRED STEARN, 1PG 
SEPTEMRER 5, 2009 LETTER TO }ffi. JIN STOBAUGH, BLN, FRON HR. PATRICK JACKSON,l PG 
SEPTENBER 8, 2009 NOTES BY FRED STEARN RE CONVERSATION HITH }ffi. CHRISTOPHER 

MEYER, CEC PROJECT }!ANAGER, 2 PGS 
SEPTEMRER 19, 2009 LETTER FRON FRED STEARN TO MR. FRANK TRAINOR, BUSINESS AGENT, 

PLUMBERS, PIPEFITTERS LOCAL UNION NO. 364 (NO REPLY RECEIVED) 
SEPTEMBER 21, 2009 LETTER FRON FRED STEARN TO MS. FELICIA BELLOHS, TESSERA SOLAR,2PGS 
SEPTEMBER 30, 2009 LETTER FROM NS. FELICIA BELLOHS, TESSERA SOLAR TO HR. HEYER 

AND }ffi. STOBAUGH, REFERENCING ATTACHED SEPTEMBER 29, 2009 LETTER 
TO FRED STEARN, 3 PGS TOTAL 

SEPTEMBER 29, 2009 LETTER FROM MR. PATRICK JACKSON, TO HR. STOBAUGH AND MR. RICH 
ROTTE, BLM, BARSTOl, OFFICE, 3 PGS 

OCTOBER 27, 2009 LETTER FROH FRED STEARN TO }ffi. CHRISTOPHER MEYER, CEC 
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NOVEMBER 4, 2009 LETTER FROM MS. CAMILLE CHAMPION, TESSERA SOLAR, TO HR. 
PATRICK JACKSON, 1 PG 

DECEMBER 2, 2009 LETTER FROM FRED STEARN TO MR. MEYER AND MR. STOBAUGH, 2 PGS 
JANUARY 14, 2010 STATUS REPORT NO. 3 FROH MR. PATRICK JACKSON InTH DECLARATION 

OF SERVICE, 3 PGS 
FEBRUARY 13, 2010 STATUS REPORT NO. 4 FROM HR. PATRICK JACKSON WITH DECLARATION 

OF SERVICE, 4 PGS 
~IARCH 8, 2010 LETTER FROM HS. FELICIA BELLOWS, TESSERA SOLAR TO MR. HEYER AND 

MR. STOBAUGH, 1 PG 
~IARCH 10, 2010 LETTER FROM FRED STEARN TO ~ffi. CHRISTOPHER MEYER, CEC, 1 PG 
~IARCH 13, 2010 STATUS REPORT NO.5 FROM HR. PATRICK JACKSON TO CEC, InTH ALL 

EXHIBITS, "A" THROUGH "s" AND DECLARATION OF SERVICE, 50 PGS 
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44244 NATIONAL TRAILS HIGHWAY 

NEWBERRY SPRINGS. CA 92365 QFrd~-n> go~ 	 (760) 257-356 
~#007034M 

DOCKET NO. 08-AFC-i3June 1, 2009 

Mr. Christopher Meyer, Project. Manager 

Siting, Transmission and Environmental Protection Division 

California Energy Commission 

1516 'Ninth Street, MS-15 

Sacramento, CA 95814 


SUBJECT: 	 NOTICE OF INTENT TO PREPARE AN ENVIRONMENTAL IMPACT STATEMENT/STAFF 

ASSESSMENT AND LAND USE PLAN AMENDMENT FOR THE SES SOLAR ONE PROJECT, 

SAN BERNARDINO COUNTY, CALIFORNIA 


Dear Mr. 	 Meyer: 

My comments on the SES Solar One Project, San Bernardino County application 
are as follows: 

·1--In the past year or so, and likely'at the request of SES, the BNSF Railroad 
has blocked off with a locked gate the Hector Road railroad crossing, possibly 
for the first time since the 1880' s, thus greatly reducing the level of access 
to private land north of the railroad tracks, in the vicinity of the lands 
being proposed for solar development. Something needs to be done to restore 
the previous access rights to private property owners north of the railroad 

. tracks. If SES has intentions of be~ng a good neighbor, this is not how to 
demonstrate those intentions. 

2--The viewscape of the Cady Mountains from Interstate 40 and National Trails 
Highway, will likely be a major issue of.c.oncern with this project, as the 
Cady Mountains area is designated a Wilderness Study Area by an act of Congress 
in 1994, as I recall. 

Perhaps an earth-tone wall along the south pr'oject boundary and earth-toned 
suncatchers would mitigate this environmental impact. 

3--In that this project, unlike other solar technologies, does not use water in 
the energy production process, that perhaps would earn them slack on the 
viewscape/aesthetics negative impacts, which can"t be mitigated. . , 

4--The project site is just outside the Newberry Community Services District, 
in the County Fire Department areac. of' jurisdiction, I think. Would the 
magnitude of this project proposal justify asking the applicant to partially 
or fully fund a County Fire Department station at or near the Hector Road 
Interstate 40 interchange? 

5--How will the project's labor force impact existing school and recreational 
'facilities in Newberry Springs and the Silver Valley Unified School District~ 
A LAFCO report recently made note of .the lack of recreational acreage in 
Newberry Springs, by a accepted formula·for making that determination. 



Mr. Christopher Meyer, Project Manager 

Page 2 

June 1, 2009 


6--Due to the increased vehicle traffic at the Hector Road interchange on Interstat 
40, should applicant be required to provide overhead street lighting at that 
location? 

7--Inre project hiring practices, it is my impression that on some large local 

construction projects in' the' past, that union hiring halls in the San 

Bernardino area, ,or even further away, were utilized, even though the 

work sites were in the Barstow area. Can anything be done to encourage 

local hiring for a local project, in Barstow or perhaps with a hiring office 

in Newberry Springs? 


8--If the proposed life of this' project is 20-years, what steps will be taken 

to ensure that at the end of the project-life, the public won't be stuck 

with a clean-up bill? 


9--If the applicant intends ,to bring hi-speed internet availability to the 

project'site, via a hard line, can'the· local Newberry Community Services 

District be ,given a voice in the routing of that access line? 


10--Tbere has been some discussion that Senator Dianne Feinstein would seek 

to stop this project with legislation to expand the southern boundary of 

the Cady Mountains Wilderness Study Area, by bringing that boundary south 

to the BNSF railroad tracks. This would be a boundary that was never proposed 

in the 1994 Desert p'rotection Act deliber,.tions. That fact is evidenced 

on Map Sheet 14 of the California Desert, Protection Act, which identifies what 

boundary was proposed and what boundary was adopted. 


ll--If applicant has or will prepare ,a hydrology study for the proposed site, 
, how may I obtain a paper copy of tbat study? 

Thank you very much for your time and consideration. 

Sincerely, ~ I 

".d "••,.~ ~ 
CC: MR. JIM STOBAUGH, BUREAU OF LAND MANAGEMENT 



Jdoer-V+~ 

&4244 NAT!ONAl TRA!lS HIGHWAY 

(760) 257·35'r:;fJ?;.ed g9'~J W~NEWBERRY SPRINGS, CA 92365 
5&-. # 00703~O~ 

August 10, 2009 

I1s. Roxie Trost, Hanager 
Bureau of Land Hanagement 
2601 Barstow Road 
Barstow, CA 92311 

SUBJECT: REQUEST FOR HATER WELL TEST DATA ON BLH LANDS 

Dear Hs. Trost: 

In connection with the Stirling Energy Systems application at Hectpr, I note that 
water testing has been completed by appl~c~nt in T~N, R5E, S10 and T8N, R6E, 87, 
SBB}!, inre Proj ect II CA-680-08-47. 

Also, same applicant may have completed some test work on an old well casing, at 
Hector, in T9N, RSE, S32, SBB}!, inre Project # CA~680-2009-0003. 

1 don't have a computer and would like to purchase paper copies of whatever 
findings are available re water data at the abov~ listed sites, Can you 
advise me how to proceed? 

Thank you very much. 

""""~~ 
. , 

Fred Ste~ 

http:r:;fJ?;.ed


United States Department of the Interior 
BUREAU OF LAND MANAGEMENT 

Barstow Field Office 
260 I Barstow Road TAKE PRIDE 
Barstow, CA 92311 lNAMERlCA 
www.ca.blm.govlbarstow 

In Reply Refer To: 	 AUG 2 I/ 2009 
2920(P) 

CA·680.26 


Fred Steam 
Silver Valley Realty 
44244 National Trails Highway 
Newberry Springs, CA 92365 

Dear Mr. Stem: 

This in response to your request dated August lO, 2009, and received in the BLM Barstow Field 
Office (BFa) on August 12,2009. 

In your request you seek information on water testing completed by Stirling Energy Systems Inc. 
(SES) on public land near Hector, California and you reference two separate log numbers for 
environmental documents. In neither case was a permit issued nor information collected. The 
Bureau of Land Management has not issued a permit to SES for water well testing on public 
land. 

If you have any questions or need information, please call Richard Rotte, Realty Specialist, at 
(760) 252-6026. 

Sincerely, 

L/2of.p~ C,;hMt; 
Roxie C. Trost 
Field Manager 

cc: 	 Jim Stobaugh, Nevada State Office 
Greg Miller, CDD 

http:CA�680.26
www.ca.blm.govlbarstow
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44244 NATIONAL TRAILS HIGHWAY 
NEWBERRY SPRINGS, CA 92365 r,J}:;-ed cif'kar-n-, Pi3l'.okr (760) 257-3560 

$:c."", # 007031;M 

August 10, 2009 

Ms. Roxie Trost, Manager 

Bureau of Land Management 

2601 Barstow Road 

Barstow, CA 92311 


SUBJECT: REQUEST FOR WATER WELL TEST DATA ON BLM LANDS 

Dear Ms. Trost: 

In connection with the Stirling Energy Systems application at Hector, I note that 
water testing has been completed by applic~nt in T8N, R5E, S10 and T8N, R6E, S7, 
SBBH, inre Proj ect II CA-680-08-47. 

Also, same applicant may have completed some test work on an old well casing, at 
Hector, in T9N, R5E, S32, SBBH, inre Project # CA-680-2009-0003. 

I don't have a computer and would like to purchase paper copies of whatever 

findings are available re"water data at the abov~ listed sites, Can you 

advise me how to proceed? 


Thank you very much. 

Sincerf)J~-

Fred St'!' 



PATRICK C. JACKSON 

600 N. DARWOOD AVENUE 


SAN DIMAS, CALIFORNIA 91773 


(909) 599-9914 

September 5, 2009 

Jim Stobaugh 

BLM - Nevada State Office 

P.O. Box 12000 

Reno,Nevada 89520 

jim stobaughlalblm.gov 


Rich Rotte 
Project Manager 
Bureau of Land Management 
Barstow Field Office 
260 I Barstow Road 
Barstow, California 92311 
Richard Rotte@blm.gov. 

Re: 	 Calico - SES Solar One Project (08-AFC-13) 
Hector Road 

Dear Mr. Stobaugh and Mr. Rotte: 

People have been using Hector Road as a right-of-way to access the public and private lands in 
the Hector area long before the Federal Land Policy and Management Act of 1976. 

I assert Hector Road is a Revised Statute 2477 right-of-way. 

I request the Bureau of Land Management (BLM) make an administrative determination Hector 
Road is a valid Revised Statute 2477 right-of-way where it crosses public lands administered by 
the BLM. 

If you object, are unable or need additional time to fulfill this request, please send a written 
notice to Commissioners James Boyd and Jeffrey Bryon of the Committee overseeing SES's 
Application for Certification and me within 20 days of receipt of this request. 

Respectfully, 

Original Signed By 

Patrick C. Jackson 

Attachments: Declaration of Service, Proof of Service 

mailto:Rotte@blm.gov
http:stobaughlalblm.gov


I1 September 8, 2009 Tue 

CHRISTOPHER MEYER CALLED FROM CALIFORNIA ENERGY COMMISSION to advise he got 

my message re two typos left by me re the Sept 16th meeting announcement at 

Lenwood. He thanked me and said a correction would ,be announced at Lenwood 

meeting. 


On other aspects of project he said: 

1--They will be looking 'at school impact fe'es, although hard to say how many 

of SES employees would live in Newberry Springs. 


2--Re my suggestion for recreational 'facilities impact fees, in Newberry Springs, 
they will take a look at that subject, although it did not seem to be' on 
their to-do list before I called. 

3--He says the cut-off date for putting a shovel in the ground, in order to 

get the 30% federal rebate, is December 1, 2010, not July 1st; as I had 

thought. ' , 


4--He thinks that that date might be extended at some point in time. 

5--Re water usage, ,he thinks the Hector area is distinct from Newberry Springs 

water basin, and drawndown there would have no impact on Newberry Springs. 


, ,My~!2-. CIlf!LVnve SumfYIA(21j ~/H.I S 3';'. '2., Ii<- fUL.. PEG 
6--He now estimates 0 ect water usage at about 35 to 40 ac ft per year, 


up from original 31 a~ ft.' Water, is used in some sort of electrosis process 

and mirror washing. A chemical soil polymer will be used for road dust 

control, it binds the soil. They would wash each mirrol IX per month, hence 


~__~:o:p::::::: ::rc:t:::l:ob:o:::h::~ing. , However, the biOl~= ;~re~VO 
spoke from the dias, with an atty at hi~ side, works for CURE, a union 
organization, which wants a say in the 'project hiring. He is not sure 
if they favor local or non-locaL hiring. He expects them to stop complaining 
once they get what they want on the hiring issue. 

8--1 asked it they could figure out how many of perm4nBht employees will live 
in Newberry Springs area and using 1 ac ft per year, per family, ask the 
applicant to reimburse Basin Watermaster for value of that water. He seemed 
willing to consider that. ' 

9--For perspective, he's'aid a typical 750 megawatt power plant would use 
about 2,000 ac ft of water per year. 

10--Re the fellow at Barstow College who claimed to have found a flower at 
project area,that does not exist at any other location in California,he 
said no one else has supported that statement. 

ll-'-Re my request for water data submitted by SES, he said its all old data and 
computer modeled data so far. ~1rhey will at some point have to drill a 
test well, to estab1ishf'water quality, etc. 

12--Re' access denial over the RR track and, along Hector Road, he feels that the 
RR did that on' their own Ii , volition, after project announced, to 

'avoid accidents at, the crossing, and gave a key to SES, but that the crossing 9' 
was not erected at SES's request. 



44244 NATIONAL TRAILS HIGHWAY 
NEWBERRY SPRINGS, CA 92365 Q1';..u/d1'~~, 'PlJ~ 

2.«_ #007031;01; 
(760) 257-356C 

September 19, 2009 CALIFORNIA ENERGY COMMISSION 

Mr. Frank Trainor, Busipess Agent DOCKET 08-AFC-13 

Plumbers, Pipefitters ana Refrigeration Local Union No. 364 
223 South Rancho Avenue 
Colton, CA 92324 

SUBJECT: TESSERA SOLAR/PROPOSED PROJECT ADJACENT TO NEWBERRY SPRINGS, CALIFORNIA 

Dear Mr. Trainor: 

In that I can't seem to generate any interest from the city-fathers of Barstow 
in the subject of job hiring at the proposed Tessera Solar energy plant on 8,230 
acres, immediately east of Newberry Springs" ~ wonder if you or some other union 
representative would be interested in providing me, in writing, the following 
data/information: 

1--Best estimate of the types of workers that would be utilized in the construction 
and after-construction operations and 'maintenance of the project, with actual number, 
or percentage of total work'force for each job category. 

, ,, , 

2--Pay scale and benefits, stated briefly, for each union job category. 

3--As the negative environmental impacts and demands that the project will put 
on local schools, recreational facilities, and infrastructure, will be felt 
locally, and not regionally, what guarantees might the concerned unions be willing 
to make that all job hiring will be done,from a pool of workers residing in the 
High Desert, meaning north of Cajon Pass; with a priority for Newberry Springs? 

, , . 
As you likely know, it was published in the Federal Register on June 30, 2009, 
that the Bureau of Land Management, proposed just four areas, on federal land, 
in California, as suitable for solar energy development, with the Tessera Solar. site, 
therein described as "PISGAH" being sized at 26,282 acres, in total. So, if the first 
phase of this project is approved, it will likely eventually expand to 26,282 acres. 

4--My instinct is that the applicant is doing lots of public relations with local 
public officials and organizations to gather support for 'non-union hiring. So 
unless the unions are 'willing to make written commitments ·to local hiring, perhaps 
as outlined in paragraph 113, my guess is the union efforts will be unsuccessful. 

Thank you for your consideration of this matter. 

Sincerely, 

Fred Stearn 

CC: MR. CHRISTOPHER ~lliYER, PROJECT MANAGER, CALIFORNIA ENERGY COMMISSION 
CC: MS. LOULENA A. MILES, ATTORNEY AT LAW, ADAMS BROADWELL JOSEPH & CARDOZO 

REPRESENTING CALIFORNIA UNIONS FOR RELIABLE ENERGY (CURE) 



44244 NATIONAL TRAILS HIGHWAY 
NEWBERRY SPRINGS, CA92365 c:f}:;.ed g9"War-n-, 'PjJr~ 

(760) 257-3560
£'ice,,,, # 0070!~0¢ 

September 21, 2009 	 CEC DOCKET #08-AFC-13 

Ms. Fe'licia Bellows, Vice President of Development 

Tessera Solar/Stirling Energy Systems 
4800 North Scottsdale Road, Suite 5500 

Scottsdale, AZ 85251 


SUBJECT: 	 TESSERA SOLAR'S APPLICATION ON BL}I-MANAGED LAND RE RENEWABLE-ENERGY 

SOLAR PROJECT, ADJACENT TO NEHBERRY SPRINGS 


Dear }Is. 	 Bellows: 

To begin, I was rather astonished by the revelations at the Tessera Solar/CEC/ 
BL}I workshop conducted on September 16, 2009 in Barstow, inre your apparently 
improper, devious,actionable and willful obstruction of access to scores of private 
land owners north of the Hector Road railroad crossing, whereat you finally admitted 
to having paid the railroad to construct a locked gate at the previously open Hector 
Road vehicle crossing. 

l?hat the dialogue on the above subject demonstrated for all tp see, was Tessera's 
heavy-handed aridc,open:'disregard,for your neighbors and for private property rights. 
It also signals a predilection for deception and that more bad-neighbor actions 
may be on the way. Perhaps a quick refresher course in business ethics would 
benefit everyone involved. 

It would 	be greatly appreciated if you could reply to the below questions in writing: 

1--In that you have finally acknowledged paying.the railroad to build a locked 
gate at the previously open Hector Road railroad crossing, and thus diminished 
available vehicle ac~€ss to scores of property owners, most of whom have implied 
access based upon a one time railroad ownership of their property, what is your 
legal authority for thus damaging said property owners? 

2--Does Tessera Solar have the power of eminent domain and can you document that 
status, if you are claiming it? 

3--If it is not your intention to hire union workers for the construction and 
after-construction maintenance and operations of your proposed solar energy 
project, do you understand that you would be bound to nevertheless pay said 
workers the "prevailing wage", meaning union wage, to all employees, due to the 
federally-owned project site and/or the federal 30% cash rebate available to this 
project? 

4--1?hether you are required to pay "prevailing wages" or not, what fringe benefits, 
if any, do you intend to offer to your construction workers and to your after
construction maintenance and operation~ workers? 

Thank you very much for your interest and consideration of these matters. 

http:c:f}:;.ed


---

Ms. Felicia Bellows, Vice President of Development, Tessera Solar 
September 21, 2009 
Page 2 ~ 

"""'no'" \M 
Fred Stearn /"--< 
CC: }!R. CHRISTOPHER MEYER, PROJECT MANAGER, CALIFORNIA ENERGY COMHISSION 
CC: MR. JIM:STOBAUGH, BLM, NEVADA STATE OFFICE, PROJECT MANAGER 
CC: MR. PATRICK JACKSON, INTERVENOR 
CC: 	 CALIFORNIA UNIONS FOR RELIABLE ENERGY (CURE) C/O MS. LOULENA A. MILES, 

ATTORNEY AT LAW, ADAMS BROADHELL JOSEPH & CARDOZO, INTERVENOR 
CC: DR. GAVIN ERASMOS, CEQA-NOW (CEQA/NEPA/EMINENT DOMAIN) 
CC: MS. CAMILLE CHAMPION, PROJECT MANAGER, TESSERA SOLAR 
CC: MR. RICH ROTTE, PROJECT MANAGER, BUREAU OF LAND }L&NAGEMENT, BARSTOW OFFICE 



September 30, 2009 

Mr. Christopher Meyer Mr. Jim Stobaugh 
CEC Project Manager BlM Project Manager 
Attn: Docket No. 08·AFC·13 Attn: Docket No. 08·AFC·13 
California Energy Commission Bureau of land Management 
1516 Ninth Street P.O. Box 12000 
Sacramento, CA 95814·5512 Reno, NV 89520 

RE: SES Solar One Project 
Applicant's letter to Mr. Fred Stearn 

Dear Mr. Meyer and Mr. Stobaugh, 

Tessera Solar hereby submits a letter written by the Applicant In response to Mr. Fred Stearn. 
Please find the Applicant's letter attached. I certify under penalty of perjury that the foregoing 
is true, correct, and complete to the best of my knowledge. 

Felicia l. Bellows 
Vice President of Development 

Tessera Solar I 4800 N. Scottsdale Road I Suite 5500 I Scottsdale, AZ 852511 P +1602 535 35'16 I F+1602 535 3617 I 
tesserasol8r.com 

http:tesserasol8r.com


Tessera Solar 
power from stirling energy systems 

September 29, 2009 CEC DOCKET 

Mr. Fred Stearn, Broker 

44244 National Trails Highway 

Newberry Springs, CA 92365 

Dear Mr. Stearn: 

We are in receipt of your letter dated September 21, 2009. The purpose of this letter is to 

respond to the four questions you pose in that letter rather than address your comments. 

Below is a response to each of the questions: 


1. The gate at the BNSF private crossing at Hector Road. 

As you know, since you attended the meeting held on September 23, 2009 with BNSF, the 

County of San Bernardino, BLM, Tessera Solar as well as some of the private property 

owners near the Calico - Solar One site, the gate at the BNSF private crossing was 

installed by BNSF when Tessera Solar requested 'permission to use the private crOSSing 

as part of the development of the Calico - Solar Ol)e project. As BNSF explained to all of 

us in the meeting on the 23rd, due to additional safety requirements of the railroad, BNSF 

now requires gates to be installed at all private crossi'ngs if someone other than BNSF is 

going to use that crossing. In addition, the entity that is granted permission to use the 

private crossing must put up insurance to protect BNSF from any damage from the 

permitted entity's usage of the crossing as well as take a safety course from BNSF. So, 

when Tessera Solar met with BNSF in 2007 to determine how it could gain access to its 

Calico - Solar One site, it was told by BNSF that it must pay for the construction of the 

gate as well as put up insurance and take a safety course in order to have access. Tessera 

Solar did these three things, executed an agreement with BNSF for usage of the private 

crossing, and now has key'access to BNSF's private crossing at Hector Road. 


Tessera Solar cannot speak to what implied access the landowners mayor may not have 

had across BNSF's private crossing. That is a matter between the landowners and BNSF. 

Thus, we cannot speak to what damages, if any, the landowners may have suffered as a 

result of BNSF's safety actions. 


2. Eminent Domain 

. 
,,.=, ""'-"_=__ ~"" ",:ss:::a=:wc:::,-'"~~"'---"~"~,S:;;;~~",- ,<_-65:",",,_ »---....1.#:;;: 

TeSSef;:l Sc!a,. I 4300 N. ScottSdale Road! Suite 5500 I S:;ottsdale, AZ 85251 I P +1602 535 3576 I F+16025353617 I 
tesseraso!ar.com 

http:tesseraso!ar.com


Tessera Solar does not have the power of eminent domain and has not taken any 
property or rights from any of the adjacent landowners. Tessera Solar has usage of the 
BNSF private crossing via the agreement it signed with BNSF in 2007, and it has limited 
ability to perform survey work on the BLM lands planned for the Calico - Solar One site. 

3. Use of union workers 

There will be two contractors doing work on the site during construction. Stirling 
Energy Systems, Tessera Solar's sister company, will be doing the Sun Catcher assembly 
while Mortenson Construction will be doing the balance of plant work which includes the 
civil and electrical work on the site. It is Tessera Solar's understanding that Mortenson 
Construction will be using a mix of union and non-union workers depending on the 
particular job classification but that is a decision for Mortenson Construction. In any 
event, we do understand that non-union workers will be paid the "prevailing wage" as 
that is defined under Federal law. 

4. Payment of fringe benefits 

In terms of fringe benefits during construction, Mortenson Construction will be 
determining this. Tessera Solar is still designing its benefit plans for the operation and 
maintenance phase, but these plans should be in line with normal practices for the 
industry and region. 

We appreCiate the fact that BNSF's decision, based on safety considerations, to require a 
locked gate at the Hector Road crossing may have caused inconvenience to some of the 
nearby landowners who had previously used the crossing. As I mentioned at our 
September 23 meeting, Tessera Solar is willing to,provide reasonable alternative access for 
these landowners, One route would involve access across the Hector Road crossing but 
would require the landowners to get permission, as Tessera Solar was required to do, from 
BNSF to use that crossing. Such a route would mitigate any inconvenience that the 
landowners may have experienced by the installation of the gate, Our understanding is 
that BNSF is willing to discuss giving the landowners that permission. 

Sincerely, 

Felicia L. Bellows 

Vice PreSident, Business Development 

-------,-,

tesserasolar.com Document I 9.29.09 2 

http:tesserasolar.com


) 	 PATRICK C. JACKSON 
600 N. DARWOOD AVENUE 

) SAN DIMAS, CALIFORNIA 91773 

(909) 599·9914 
ochsjack@earthllnk.net 

October 25, 2009 

Jim Stobaugh . 
BLM - Nevada State Office 
P.O. Box 12000 

Reno,Nevada 89520 

jim stobaughri/)blm.gov 


Rich Rotte 

Project Manager 

Bureau of Land Management 

Barstow Field Office 

2601 Barstow Road 

Barstow, California 92311 

Richard Rotte(a)bl)11.gov. 


Re: 	 Calico - SES Solar One Project (08-AFC-13) 

Hector Road 


Dear Mr. Stobaugh and Mr. Rotte: 

In my September 5, 2009 letter to the Bureau of Land Manage!llent (BLM) I asserted Hector 
Road is a Revised Statute (R.S.) 2477 right-of-way and asked the BLM to "make an 
administrative determination Hector Road is a valid Revised Statute 2477 right-of-way where it 
crosses public lands administered by the BLM." 

In the BLM's September 24, 2009 response to my request, Roxie C. Trost cites the BLM's 
inability to make a "binding determination." I did not request a "binding" determination. I 
requested an "administrative" determination. There is a difference, An "administrative" 
determination is a "non-binding" determination and the BLM can make non-binding 
determinations. The May 26, 2006 BLM Washington Office Instruction Memorandum No. 
2006-159, entitled "Non-Binding Determinations ofR.S. 2477 Right-of-Way Claims" states in 
pertinent part: 

The BLM may ... make informal,. non-binding determinations [NBD] for its own 
land use planning and management purposes. An NBD is required before 
cotTIpleting consultation with states or counties on any proposed improvements to 
a claimed R.S. 2477 right-of-way. It may also be appropriate to complete an 

http:Rotte(a)bl)11.gov
http:stobaughri/)blm.gov
mailto:ochsjack@earthllnk.net


Jim Stobaugh and Rich Rotte 

October 25, 2009 

Page 2 


NBD before taking action to close or otherwise restrict the use of a claimed R.S. 
2477 right-of-way. [Emphasis added] 

In May 2008, the Applicant and the Burlington Northern Santa Fe (BNSF) Railway Company 
entered into an Agreement for Private Crossing and shortly thereafter added gates and barricades 
at the BNSF crossing for Hector Road. The gated crossing closes and prevents the public and 
private property owners from using Hector Road. 

In the BLM's September 24,2009 response to my request, Roxie C. Trost states, "that a member 
of the public cannot assert title under the Quiet Title Act for access under R.S. 2477." I did not 
"assert title under the Quiet Title Act." I simply asserted Hector Road is a R.S. 2477 right-of
way. 

In her response, Roxie C. Trost refers to my January 21, 2009 letter to the BLM and again states, 
"... the area gated by BNSF is used for administrative maintenance vehicles to access railroad 
tracks and is within the parameters of the right-of-way granted." I disagree. On March 12,2009, 
I responded to Roxie C. Trost's February 26, 2009 letter explaining the BLM not only has "the 
authority but the responsibility to ensure SES's Solar One Project and all ofSES's actions are 
within the law and do not infringe uPon the rights of others." As I explained in my March 12, 
2009 letter, which was not answered, the gated crossing violates the Unlawful Inclosures of 
Public Lands Act of 1885, the Federal Land Policy and Management Act of 1976 (FLPMA) and 
the California Desert Conservation Area (COCA) Plan 1980 (as amended). 

In BLM's response, Roxie C. Trost suggests I use four other routes to access my property. Two 
of these routes, AF410 and AF042, are sections ofHector Road blocked by the gated crossing. 
The other two routes, AF058 and AF298, will be eliminated by the Calico - SES Solar One 
Project. The only right-of-way to my property, the other private properties and land 
administered by the BLM is Hector Road. 

Please reconsider my request the Bureau of Land Management (BLM) make an administrative 

determination Hector Road is a valid Revised Statute 2477 right-of-way where it crosses lands 

administered by the BLM. 


If you object to this request or need additional time, please send a written notice to 
Commissioners James Boyd and Jeffrey Bryon of the Committee overseeing Tessera Solar's 
Application for Certification and me within 20 days ofreceipt of this request. Please send your 
response to all the parties listed on the Proof of Service as others are interested in your response. 

Respectfully, 

,.~}" (h? / . 
~c<X; ~<A4C""-
Patrick C. JaCkSon 

Enclosures: 

Declaration of Service 




Jim Stobaugh and Rich Rotte 
October 25, 2009 
Page 3 

Proof of Service 

cc: 	 Roxie C. Trost, Field Manager, BLM, Barstow Field Office 
Alan Stein, Deputy District Manager - Resources, BLM, CDD 
Gregory Miller, Project Manager, BLM, CDD 
Russell E. Blewett, Planning Commissioner, County of San Bernardino 
Jacob Y. Babico, P.E., Traffic Division Chief, County of San Bernardino 
Fred Stearn, Broker 

Shawn R. Jackson, Esq. 

Dr. Gavin M. Erasmus 

Ira West 

Sarkis A vanian 

Joe Orawczyk 

Ronnie Garcia, Manager, Field Safety Support, BNSF 

Joshua Basofin, Defenders of Wildlife 




44244 NAT!ONAl TRAILS HIGHWAY 
NEWBERRY SPRINGS. CA 92365 ~rdG?tOOw-91-> 'Pl3r.okr-	 (760) 257-3560 

Sik"", # 0070JPM 

October 27, 2009 

Hr. Christopher Heyer, Project Hanager 

California Energy Commission Docket No. 08-AFC-13 

1516 Ninth Street 

Sacramento, CA 95814 


SUBJECT: 	 TESSERA SOLAR RENEWABLE ENERGY PROJECT ON BLH-HANAGED LAND OBSTRUCTING 
LONG-STANDING ROAD ACCESS TO VARIOUS PRIVATE LAND PARCELS 

Dear Mr. 	 Heyer: 

Inre the Tessera Solar application for a,sofar renewable energy project on about 
8,230 acres of BLH managed land in and around Hector, California (Docket No. 
08-AFC-13), I have attended two public meetings in the Barstow area and one meeting 
at BNSF Railroad premises in Redlands, in part, out of interest is seeing how the 
previously existing road access rights of private land owne~s north of the BNSF 
Railroad tracks would be addressed. 

So far it would seem that none of the lead or interested agencies has been 

willing to meet this access issue head-on. Perhaps they think the issue will 

somehow resolve itself or go away, by some miracle. 


In the interest of fair play and equity, it would seem that no federal permit 
should be granted to Tessera Solar until there is an agreement in place that 
provides for road access to the scores of private land owners north of the 
BNSF Railroad crossing at Hector Road. Anytning less would be terribly unfair. 

Thank you for your consideration of this matter. 

Sincerel , 

Fred Stearn 

CC: ~IR. JIH STOBAUGH, BLH PROJECT HANAGER, NEVADA 
CC: ~IR. RICH ROTTE, BLH PROJECT HANAGER, BARSTOW 
CC: HS. LOULENA A. HILES, ADAHS BROADWELL JOSEPH & CARDOZO 
CC: ~!S. FELICIA BELLOWS, VP, DEVELOPHENT, TESSERA SOLAR 
CC: HR. PATRICK JACKSON, INTERVENOR 



~. 
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'<ri!*::.;:::. power from stirling energy systems 

November 04, 2009 

jackson-Ochsner Family Trust 11-29-04 
600 N Darwood Ave 
San Dimas, CA 91773 

Regarding: 
i', 

ror Your Information Only Regarding Water Well Testing in the Area 
of Assessor's Parcel. No. 0530-241-11-0000 and 0530-241-12-0000 

Deal' MI'. jackson: 

This letter is just a written notice to you regarding the testing for possible water wells in 
the area of your above referenced parcel[s) ofland, located in the Mojave Desert of San 
Bernardino County. Your parcel will not be tested. 

Tessera Solar/ Stirling Energy Systems (SES) has hired a qualified firm, Eagle Well Drilling, 
whose reputation is well respected, to calTY out the work. In fact, the company is local and 
is often used in this particular area. Tessera Solar will have the chosen parcels surveyed 
by a qualified civil engineering company and staked to mark those pal·cels. The actual 
testing will consist of some small pickup trucks, a drill rig and several workers to conduct 
the tests. The tests may take a few days to complete. Care will be taken so that your parcel 
or parcels of land are not disturbed. The drilling company}s fully insured. 

Study results will be used only for evaluation and investigative purposes. They will be 
included in a report or reports provided to the California Energy Commission [CEC) and the 
Bureau of Land Management (BLM) and other affected agencies if needed. They have no 
connection with, nor will they be utilized for, land use, law enforcement, or other purposes 
unrelated to BLM-mandated studies. 

If you have additional concerns or questions regarding this request that I have not 
addressed in this letter, please feel free to contact me at [602) 535-3620 01' Irene james, 
Land Development Consultant (909) 702-0673. 

---Ul~~~ ampio.. ·:.e 
ProjecfManager 

-
rcsseri'l Solar I 4800N. Scottsdale Rd. I Suite 5500 I Scottsdale, AZ8S251 I P +1602.957.1818 I F t1602.S3S.3617 I tesserasolar.com 

. . 

http:tesserasolar.com


44244 NATIONAL TRAILS HIGHWAY 
NEWBERRY SPRINGS, CA 92365 r:;f}:;.ed a'~J W1'~ 	 (760) 257-3560 

;z;;._ # 00703404 

December 	2, 2009 

}tr.'Christopher Meyer, CEC Project Manager 

ATTN.: Docket No. 08-AFC-13 

California Energy Commission 


RE: DOCKET NO. 08-AFC-131516 Ninth Street 
STIRLING 	 ENERGY SYSTEMS/Sacramento, CA 95814-5512 
TESSERA SOLAR'S SOLAR ONE 

Mr. Jim Stobaugh, BLM Project Manager APPLICATION FOR CERTIFICATION 
ATTN.: Docket No. 08-APC-13 
Bureau of Land Management 
POB 12000 
Reno, NV 89520 

SUBJECT: 	 TESSERA SOLAR'S SOLAR DEVELOPMENT APPLICATION ADJACENT TO NEWBERRY 

SPRINGS, CALIFORNIA H}nCH HAS ALREADY DININISHED AND HOULD FURTHER 

DENY ACCESS TO APPROXIMATELY 87 LAND PARCELS, HHILE APPLYING FOR 

BILLIONS OF DOLLARS IN FEDERAL STIMULUS FUNDS FOR RENEHABLE ENERGY 

PROJECTS 


Dear Mr. 	 Meyer and }Ir. Stobaugh: 

This is an update to previous correspondence on this subject. As a summary, 
approximately 87 land parcels north of the Hector Road railroad crossing, just 
east of Newberry Springs, have suffered-greatly 'diminished road access to their 
properties due to a locked gate being cons{ucted at said railroad crossing, 
which had been previously an open crossing for as long as anyone hereabouts 
can recall. After-much obfuscation, Stirling Energy Systems/Tessera Solar 
has conceded that they paid the BNSF Railroad about $93,000.00 to construct 
the locked railroad gate at Hector Road crossing. ' 

The alternative access for the approximate 87 land owners north of the now
blocked crossing, takes them from 6 to 10 miles in additional driving, each way, 
over a much rougher road, which may not be a legal right-of-way when it passes 
along a high-power transmission corridor. In no way is it equivalent to the 
access road blocked off by the locked railroad crossing gate. 

In regards this subject; a meeting was held at BNSF Railroad offices in Redlands 
on September 23, 2009. Mr. Ronnie Garcia, BNSF Railroad Manager of Field Safety 
Support hosted the meeting, attended by Bureau of Land Management, San Bernardino 
County Traffic DiviSion, Tessera Solar, two affected property owners and myself, 
an agent for three affected property owners. 

One affected property owner, Mr. Patrick Jackson, raised the issue that when 
BNSF Railroad's predecessor, the Southern Pacific Railroad deeded out the 
affected parcels in 1958, an implied easement was reserved across the Hector 
Road railroad crossing, by the 1958 buyer, Mr. Boswell, a cattle rancher, and 
that said implied easement has passed along to present-day property owners-
the 87 parcel owners north of the railroad tracks. As best I can recall, no 
one had any reply to that comment. 

http:93,000.00
http:r:;f}:;.ed


Mr. Christopher Meyer, CEC Project Manager 

Mr. Jim Stobaugh, BLH Project Hanager 

December 2, 2009 

Page 2 


Tessera Solar made no· proposals to resolve the situation, that I recall, They did 
concede that when they do build an overpass over the railroad at Hector, that 

it will not be open to the public, or the 87 affected land owners. Mr. Garcia 
said it was possible that the 87 property owners could apply to the railroad for 
a key to the gate, but that would-require taking safety courses and buying an 
insurance policy, which I imagine might be quite expensive. No mention was 
made about how visitors, trademen, deliverymen would get past the locked gate. 

But even if the 87 property owners get through the locked gate, Tessera Solar's 
drawings· for the project show that Hector Road will be blocked off to Section 1, 
T8N R5E and Section 36 T9N RSE properties. So what is the point of applying to 
the railroad for a gate key and buying insurance and taking a safety course, if your 
property is within said Section 1 or 36? 

A September 29, 2009 letter on this subject from Tessera Solar addressed to 
myself, was apparently sent to each of you, but I never received it from Tessera 
Solar. If you have received any other correspondence addressed to me, could you 
let me know? , 
If this injustice,above-described,is allowed to continue unaddressed by the 
two lead government agencies, one wonders how the American public will react 
when/if the applicant, owned apparently by foreign investOrs, receives billions 
of dollars in American taxpayer stimulus funding for renewable energy projects 
that receive approvals before the end of 2010? 

I'm not objecting to the project itself, and have sent Hr, Heyer, my thoughts 
on how it might be improved ·at the beginning of the comment period. 

Thank you V~fh for your consideration ~~ this matter. 

Sincerely, ~~~ 
Fred Stearn ~_~ 
CC:SENATOR DIANNE FEINSTEIN, ATTN.: MR. CHRIS THOHPSON, CHIEF-OF-STAFF 
CC: SENATOR BARBARA BOXER, ATTN.: HS. LAURA SCHILLER, CHIEF-OF-STAFF 
CC: GOVERNOR ARNOLD SCHWARZENEGGER, ATTN.: HS. SUSAN KENNEDY, CHIEF-OF-STAFF 
CC: CONGRESS}Uili JERRY LEWIS, ATTN.: HS. ARLENE WILLIS, CHIEF-OF-STAFF 
CC: MR. JACOB Y. BABICQ, TRAFFIC DIVISION CHIEF, SAN BERNARDINO COUNTY 
CC: MR. RICHARD A. ROTTE, REALTY SPECIALIST, BUREAU OF LAND HANAGEHENT 
CC: HS. FELICIA BELLOWS, VICE-PRESIDENT DEVELOPHENT, TESSERA SOLAR 
CC: MS. CAHILLE CHAHPION, DEVELOPHENT HANAGER, TESSERA SOLAR 
CC: MR. RONNIE GARCIA, HANAGER FIELD SAFETY SUPPORT, BNSF RAILWAY 
CC: MR. ALAN J. THOHPSON, ATTORNEY-AT-LAW (FOR APPLICANT) 
CC: MS. LOULENA A. HILES, ATTORNEY-AT-LAW (FOR CURE) 
CC: MR. AND MRS. PATRICK JACKSON, INTERVENOR/AREA PROPERTY OWNERS 
CC: HESSRS. iRA AND NOLAND WEST/AREA PROPERTY OWNERS 
CC: HR. AND MRS. DOHINGO ONA/AREA PROPERTY OWNERS 



STATE OF CALIFORNIA 

f State Energy Resources 
Conservation and Development Commission 

I n the Matter of: 	 ) 
) 08-AFC-13 

The Application for Certification ) 
Calico - SES Solar One Project ) PATRICK C. JACKSON STATUS REPORT NO.3 

-----------------) 

1. 	 I. Patrick C. Jackson, was granted permission to intervene on July 14,2009. 

2. 	 I filed Status Report No. I on October 25,2009, and Status Report No.2 on 
December 19,2009. . 

3. 	 On October 25, 2009, I submitted a second request to the Bureau of Land 
Management (BLM) for the BLM to make an administrative detenmination Hector 
Road is a valid Revised Statute 2477 right-of-way where it crosses public lands 
administered by the BLM. The request was made in keeping with the Unlawful 
Inclosures of Public Lands Act of 1885, the Federal Land Policy and Management 
Act of 1976 (FLPMA) and the California Desert Conservation Area (CDCA) Plan 
1980 as amended. 

4. 	 The BLM declined to make a non-binding detenmination on NovemberS, 2009, 
and the matter has not been resolved. As the BLM lacks the authority to make 
binding detenminations, the matter will have to be resolved by the courts. 

5. 	 The gated railway crossing at Hector Road continues to prevent the public and 
private property owners from using Hector Road to access land north of the 
Burlington Northern Santa Fe railroad tracks. This issue has not been resolved. 

f' 6. I intend to participate in all future hearings and workshops. 

7. The Declaration of Service and the Proof of Service are attached. 

January J4,20 J0 

Date 



BEFORE THE ENERGY RESOURCES CONSERVATION AND DEVELOPMENT 
COMMISSION OF THE STATE OF CALIFORNIA 

1516 NINTH STREET, SACRAMENTO, CA 95814 
1-800-822-6228 - WWW.ENERGY.CA.GOV 

~ 

Docket No. 08·AFC·13 APPLICATION FOR CERTIFICATION 
For the SES SOLAR ONE PROJECT 

PROOF OF SERVICE 
(Revised 1212109) 

APPLICANT 
Felicia Bellows, 
Vice President of Development 
Tessera Solar 
4800 North Scotlsdale Road, 
Ste.5500 
Scottsdale, AI. 85251 
IeIicia.be lIows@tesserasolar.com 

Camille Champion 
Project Manager 
Tessera Solar 
4800 North Scottsdale Road, 
Suite 5500 
Scottsdale, AI. 85251 
ca mille .cha m pia n@tesserasalar,com 

CONSULTANT 
'Angela Leiba 
AFC Project Manager 
URS Corporation 
1615 Murray Canyon Rd., 
Ste. 1000 
San Diego, CA 92108 
Angela Leiba@URSCorp.com 

APPLICANT'S COUNSEL 
Allan J. Thompson 
Atlomey at Law 
21 COrinda Way #314 
Orinda, CA 94563 
allanori@comcast.net 

INTERESTED AGENCIES 
California ISO 
e~recipient@caiso.com 

"indicates change 

Jim Stobaugh 
BLM - Nevada State Office 
P.O. Box 12000 ' 
Reno, NV 89520 
jim stobaugh@blm.gov 

Rich Rotte, Project Manager 
Bureau of Land Management 
Barstow Field Office 
2601 Barstow Road 
Barstow, CA 92311 
Richard Rotte@blm.gov 

Becky Jones . 
California Department of 
Fish &Game 
36431 41st Street East 
Palmdale, CA 93552 
dlgpalm@adelphia.net 

INTERVENORS 
California Unions for Reliable 
Energy (CURE) 
Loulena A. Miles, 
Marc D. Joseph 
Adams Broadwell Joseph & 
Cardozo 
601 Gateway Boulevard, 
Ste. 1000 
South San Francisco, CA 94080 
'miles@adamsbroadwel'.com 

Defenders of Wildlife 
Joshua Basofin 
1303 J Street, Suite 270 
Sacramento, California 95814 
e~mail service oreferred 
jbasofin@defenders.org 

1 

Basin and Range Watch 
Laura Cunningham 
Kevin Emmerich 
P.O. Box 70 
Beatty, NV 89003 
atomictoadranch@netzero.net 

Patrick C. Jackson 
600 N, DalWood Avenue 
San Dimas, CA 91773 
e·mail service preferred 
ochsjack@earthlink.net 

ENERGY COMMISSION 
JAMES D. BOYD 
Vice Chair and Presiding Member 
jboyd@energy.state.ca.us 

JEFFREY D. BYRON 
Commissioner and Associate Member 
jbyron@energy.state.ca.us 

Paul Kramer 
Hearing Officer 
pkramer@energy.state.ca.us 

Caryn Holmes, Staff Counsel 
1516 9~ Street, MS·14 
Sacramento, California 95814 
cholmes@energy.state.ca.us 

Christopher Meyer 
Project Manager 
cmeyer@energy.state.ca.us 

Public Adviser 
publicadviser@energy.slale.ca.us 

mailto:publicadviser@energy.slale.ca.us
mailto:cmeyer@energy.state.ca.us
mailto:cholmes@energy.state.ca.us
mailto:pkramer@energy.state.ca.us
mailto:jbyron@energy.state.ca.us
mailto:jboyd@energy.state.ca.us
mailto:ochsjack@earthlink.net
mailto:atomictoadranch@netzero.net
mailto:jbasofin@defenders.org
http:miles@adamsbroadwel'.com
mailto:dlgpalm@adelphia.net
mailto:Rotte@blm.gov
mailto:stobaugh@blm.gov
mailto:e~recipient@caiso.com
mailto:allanori@comcast.net
mailto:Leiba@URSCorp.com
mailto:lIows@tesserasolar.com
http:WWW.ENERGY.CA.GOV


STATE OF CALIFORNIA 


State Energy Resources 

Conservation and Development Commission 


In the Matter of: 	 ) 
) 08·AFC·13 

The Application for Certification ) 
Calico· SES Solar One Project ) DECLARATION OF SERVICE 

----------) 

I, Patrick C. Jackson, declare that on January 14,2010, I served and filed copies of the attached Patrick 
C. Jackson Status Report No.3. The original document, filed with the Docket Unit, is accompanied by a 
copy of the most recent ProofofService located on the'web page for this project at: 

http://energy,en, gOYIs it i n gcasesl solaron el 

The document has been sent to the Commission, as well as all parties in this proceeding as shown on the 
Proof ofService, in the following manner: 

FOR SERVICE TO THE APPLICANT AND ALL OTHER PARTIES: 

..lQL 	 sent electronically to all e-mail addresses on the Proof of Service list and 

..lQL 	 by depositing in the United States mail at San Dimas, California, with first-class postage thereon 
fully prepaid and addressed as provided on the attached ProofofService to the mailing addresses 
shown on the Proof of Service NOT marked HE-mail.Service Preferred." 

AND 

FOR FILING WITH THE ENERGY COMMISSION: 

..lQL 	 sending the original signed document and one electronic copy, mailed and e-mailed respectively, 
to the address below: 

CALIFORNIA ENERGY COMMISSION 
Attn: Docket No. 08-AFC·13 
15 I 6 Ninth Street, MS-4 
Sacramento, CA 95814-55 I 2 
docket@energy.state.ca.us 

I declare under penalty of perjury that the foregoing is true and correct. 

January 14, 20 I 0 'Qu 
Date Patr(~kson 

mailto:docket@energy.state.ca.us


I 
STATE OF CALIFORNIA 

Energy Resources Conservation 
and Development Commission 

In the Matter of: 


Application for Certification 
 Docket No. 08-AFC-13 
for the Calico Solar Project 
(Formerly SES Solar One) 

PATRICK C. JACKSON STATUS REPORT NO.4 

I was granted permission to intervene on July 14,2009, and submitted previous status reports on 

October 25, 2009; December 19,2009; and January 14,2010. 

On October 25, 2009, I submitted a second request.to the Bureau of Land Management (BLM) 

for the BLM to make an administrative determination Hector Road is a valid Revised Statute 

2477 right-of-way where it crosses public lands administered by the BLM. The request was 

made in keeping with the Unlawful Inclosures of Public Lands Act of 1885, the Federal Land 

Policy an.d Management Act of 1976 (FLPMA) and the California Desert Conservation Area 

(CDCA) Plan 1980 as amended. The BLM declined to make a non-binding determination on 

November 5, 2009. As the BLM lacks the authority to make binding determinations, the matter 

will have to be resolved by the courts. 

On December 13,2009, I requested all records the Bureau of Land Management Barstow Field 

Office has on Hj:ctor Road under the Freedom oflnformation Act (FOIA). I have yet to receive 

the requested records. 

On February 12, 2010, the Applicant submitted a Project Layout and a Drainage Layout for the 

1 . 


http:request.to


Calico Solar Project (Project). These figures, as with previous exhibits submitted by the 

Applicant, show Hector Road will cease to exist with the Project and the private properties in 

Section I, Township 8 North, Range 5 East, and Section 36, Township 9 North, Range 5 East 

will be landlocked. The Project's impact on Hector Road and the private properties in Sections 1 

and 36 has not been resolved. 

The gated railway crossing at Hector Road continues to prevent the public and private property 

owners from using Hector Road to access land north of the Burlington Northern Santa Fe 

railroad tracks. This issue has not been resolved. 

On December 13, 2009, I requested all records the BLM Barstow Field Office has on projects 

DOI-BLM-CA-680-2009-0003 and CA-680-08-47 under the FOIA. I have not received the 

requested records. The BLM has yet to acknowledge receiving this request. 

I intend to participate in all future hearings and workshops. 

The Declaration of Service and the Proof of Service are attached. 

February 13,20 I 0 Original Signed By 

Date Patrick C. Jackson 

2 




STATE OF CALIFORNIA 

Energy Resources Conservation 
and Development Commission 

In the Matter of: 

Application for Certification Docket No. 08-AFC-13 
for the Calico Solar Project 
(Formerly SES Solar One) 

I, Patrick C. Jackson, declare that on February 13,2010, I served and filed copies ofihe attached 
Patrick C. Jackson Status Report No.4. The original document, filed with the Docket Unit, is 
accompanied by a copy of the most recent ProofofService located on the web page for this project at: 

http://www.energy.ca. gov Isitingcasesl ca I icoso larl 

The document has been sent to the Comrnission, as well as all parties in this proceeding as shown on the 
ProofofService, in the following manner: 

FOR SERVICE TO THE APPLICANT AND ALL OTHER PARTIES: 

XX 	 sent electronically to .all e-mail addresses on the Proof of Service list and 

XX 	 by depositing in the United States mail at San Dimas, California, with first-class postage thereon 
fully prepaid and addressed as provided on the attache'd ProofofService to the mailing addresses 
shown on the Proof of Service NOT marked HE-mail Service Preferred." 

AND 

FOR FILING WITH THE ENERGY COMMISSION: 

XX 	 sending the original signed document and one electronic copy, mailed and e-mailed respectively, 
to the address below: 

CALIFORNIA ENERGY COMMISSION 
Attn: Docket No. 08-AFC-13 
1516 Ninth Street, MS-4 
Sacramento, CA 95814-5512 
docket@energy.state.ca.us 

-
1 declare under penalty of perjury that the foregoing is true and correct. 

February .\3, 20 I 0 	 Original Signed By 

Date 	 Patrick C. Jackson 

mailto:docket@energy.state.ca.us
http:http://www.energy.ca
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BEFORE THE ENERGY RESOURCES CONSERVATION AND DEVELOPMENT 
COMMISSION OF THE STATE OF CALIFORNIA 

1516 NINTH STREET, SACRAMENTO, CA 95814 
1-800-822-6228 - WWW.ENERGY.CA.GOV 

APPLICATION FOR CERTIFICATION Docket No. 08-AFC-13 
F0t; the CALf CO SOLAR (Formerly SES Solar One) 

PROOF OF SERVICE 
(Revised 2/8110)~_/----------------~ 

,I 

APPLICANT 

felicia Bellows, 


.c Vice President of Development 
Tessera Solar 
4800 Norih Scottsdale Road. 
Ste.5500 
Scottsdale, AI. 85251 
felicia.bellows@tesserasolarcom 

Camille Champion 
Project Manager 
Tessera Solar 
4800 Norih Scottsdale Road, 
SUite 5500 
Scottsdale, AI. 85251 
camille.champion@tesserasolarcc 
ill 

CONSULTANT 
Angela Leiba 
AFC Project Manager 
URS CorporaUon 
1615 Murray Canyon Rd., 
Ste, 1000 
San Diego, CA 92108 
Angela leiba@URSCorp.ccm . 

APPLICANT'S COUNSEL 

Allan J. Thompson 

Attomey at law 

21 COrinda Way #314 

Orinda, CA 94563 

alianori@comcast.net 


'indicates change 

INTERESTED AGENCIES 

California ISO 

e-recipient@caiso.com. 


Jim Stobaugh . ! / 
BlM - Nevada State Office 1/
P.O. Box 12000 

Reno, NV 89520 

jim stobaugh@blm.gov. 


Rich Rotte, Project Manager 
Bureau of land Management 
Barstow Field Office 
2601 Barstow Road 
Barstow, CA 92311 
Richard Rotte@blm.gov. 

Becky Jones 
Califomia Department of 
Fish &Game 
36431 41 st Street East 
Palmdale, CA 93552 
dfgpalm@adelphia.net 

INTERVENORS 
California Unions for Reliable 
Energy (CURE) 
rio: loulena A. Miles, 
Marc D. Joseph 
Adams Broadwell Joseph & 
Cardozo 
601 Gateway Boulevard, 
Ste.1000 
South San Francisco, CA 94080 
lmiles@adamsbroadwell.ccm 

Defenders of Wildlife 
Joshua Basofin 
1303 J Street, Suite 270 
Sacramento, Califomla 95814 
e-mail service preferred 
jbasofin@defenders.org 
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// 
Basin and Range Watch 

I laura Cunningham 
Kevin Emmerich 
P.O. Box 70 
Beatty, NV 89003 
atomictoadranch@netzero.net 

Patrick C. Jackson 
600 N. Darwood Avenue 
San Dimas, CA 91773 
e-mail service preferred 
ochsjack@earthlink.net . 

ENERGY COMMISSION 
ANTHONY EGGERT 
Commissioner and Presiding Member 
aeggert@energy,state.ca.us 

JEFFREY D. BYRON 
Commissioner and Associate Member 
jbyron@energy,slate,ca,us. 

Paul Kramer 
Hearing Officer 
pkramer@energy,slale.ca,us. 

Kristy Chew, Adviser to 
Commissioner Byron 
kchew@energy,slale,ca.us 

Caryn Holmes, Staff Counsel 
15169" Street, MS-14 
Sacramento, Califomia 95814 
cholmes@energy.state,ca,us. 

Christopher Meyer 
Project Manager 
cmeyer@energy,stale,ca.us. 

'Jennffer Jennings 
Public Adviser 
pu blicadviser@energy,slate,ca.us 

mailto:blicadviser@energy,slate,ca.us
mailto:cmeyer@energy,stale,ca.us
mailto:cholmes@energy.state,ca,us
mailto:kchew@energy,slale,ca.us
mailto:pkramer@energy,slale.ca,us
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mailto:alianori@comcast.net
mailto:leiba@URSCorp.ccm
mailto:camille.champion@tesserasolarcc
mailto:felicia.bellows@tesserasolarcom
http:WWW.ENERGY.CA.GOV
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March 8, 2010 

Mr. Christopher Meyer 	 Mr. Jim Stobaugh 
CEC Project Manager 	 BlM Project Manager 
Attn: Docket No. 08-AFC-13 Attn: Docket No. 08,AFC-13 
California Energy Commission Bureau of land Management 
1516 Ninth Street 	 P.O. Box 12000 
Sacramento, CA 95814-5512 Reno, NV 89520 

RE: 	 Calico Solar (Formerly Solar One) Project 
Applicant's Submittal of Existing Access Routes in the Project Vicinity and Proposed Access Post 
Project Development 

Dear Mr. Meyer and Mr. Stobaugh, 

Tessera Solar hereby submits figures showing existing access routes in the Calico Solar Project vicinity 
and the Applicant's proposed access post project development. 

The Applicant understands that references were mistakenly made to Hector Road throughout the 
permitting process. The publicly-designated Hector Road ends soon aftecthe exit off of Interstate 40, 
where the road becomes segmented into a BlM-designated open or unspecified area (please see the 
attached map). The Calico Solar Project will not restrict or change the use of Hector Road as designated 
by the County of San Bernardino. Upon development of the Calico Solar Project, an access road outside 
of the Project fence line would provide nearby property owners and other members of the public who 
currently use open BlM roads in the vicinity access (please see. the attached map). 

The BlM has informed the Applicant that any use of a road or route, where it is not designated as open 
road, would require a permit from the BlM. The BlM has no authority to designate motorized access 
routes on or across private land for which the BlM does not hold an authorization; i.e. easement. There 
are no known easements held by the BlM in this area. The BlM has not designated routes as open 
which cross the BNSF ROW in this area. The BNSF maintains the railroad ROW, as granted by Congress, 
and it Is up to the railroads discretion on how the railroad ROW is maintained or accessed. 

I certify under penalty of perjury that the foregoing is true, correct, and complete to the best of my 
knowledge. 

Sincerely, 

Felicia L. Bellows 
Vice President of Development 

Tesser. Solar I 4800 N. Scottsdale Road I Suite 5500 I Scottsdale, AZ 85251 I P +1602 535 3576 I F+1602 535 3617 I 
tesserasoiar,com 	 ' 
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44244 NATIONAL TRAILS HIGHWAY 

NEWBERRY SPRINGS,. CA 92365 ~-ed~JPlJ~ (760) 257,3560 
9':ice_.#00703~O~ 

Harch 10, 2010 

Hr.' Christopher Heyer, Project Hanager DOCKET NO.: 08-AFC-13 

California Energy Commission CALICO SOLAR (Formerly 

1516 Ninth Street SES Solar One) 

Sacramento, CA 95814 


SUBJECT: 	 CONTINUED I~ITROPRIETIES BY TESSERA SOLAR INRE OBSTRUCTION OF 

HECTOR ROAD, INRE DOCKET NO. 08-AFC-13 


Dear Nr. 	 Heyer: 

Based on my understanding of a recent filing with the CEC by Tessera Solar, 
they are now claiming that Hector Road; ';'hich is the. sole vehicle access 
to neighboring properties (but inconvenient for their development plan) 
somehow does not exist, and never did exist. 

As a reminder, Hector Road exists on BLH maps, USGS maps, County maps and 
privately published maps, including those maps prepared by applicant. 

If Hector Road doesn't exist, why did applicant pay approximately $93,000 
to BNSF Railroad to block it off with a locked crossing gate? 

In my view, it all boils down to this: Are the California Energy Commission 
and the Bureau of Land Hanagement going'to accede to the suspension of 
Fifth Amendment property rights, vis-a-vis Hector Road, to serve the 
business interests,of some well-connected Ioreign investors on the hunt 
for perhaps billions of dollars of federal 'stimulus funds, bank-rolled 
by the American taxpayer? 

Thank ~~r your consideration of, this 

Sincer~~~~.~~ 7bt~ 
Fred St~arn 


\ 

CC: HR. JIN STOBAUGH, BLH PROJECT HANAGER 
CC: HS. FELICIA BELLOWS, VICE-PRESIDENT DEVELOP~ffiNT, TESSERA SOLAR 
CC: HS. CANILLE CRANPION, PROJECT HANAGER, TESSERA SOLAR 
CC: HR. PATRICK JACKSON, INTERVENOR 



PATRICK C. JACKSON 

600 N. DARWOOD AVENUE 


SAN DIMAS, CALIFORNIA 91773 


PHONE: (909) 599·9914 

March 13,2010 

California Energy Commission 
Attn: Docket No. 08-AFC-13 
1516 Ninth Street, MS-14 
Sacramento, California 95814-5512 
docket@energy.state.ca.us 

[US Mail & e-mail] 

Re: 	 Docket No. 08-AFC-13, Application for Certification for the 
Calico Solar Project (Formerly SES Solar One) 

Dear Docket Clerk: 

In keeping with the California Energy Commission's Revised Committee Schedule dated 
February 2, 20 I 0, I hereby submit Patrick C. Jackson Status Report No.5. 

I certifY under penalty ofperjury that the statements contained in the status report are 
true,correct and complete to the best of my knowledge and belief. 

Respectfully submitted, 

Original Signed By 

Patrick C. Jackson, Intervenor 

Enclosures 

mailto:docket@energy.state.ca.us


STATE OF CALIFORNIA 

Energy Resources Conservation 
and Development Commission 

In the Matter of: 

Application for Certification Docket No, 08-AFC-13 
for the Calico Solar Project 
(Formerly SES Solar One) 

PATRICK C, JACKSON STATUIS REPORT NO.5 

March 13,2010 

Patrick C, Jackson 
600 N, Darwood Avenue 
San Dimas, California 91773 
(909) 599-9914 Voice 
(909) 599-9914 Facsimile 
ochsjack@earthlink,net 



INTRODUCTION 

I, Patrick C. Jackson, was granted pennission to intervene on July 14,2009, and 


submitted four previous status reports . 


. DISCUSSION 

I. 	 REQUEST FOR NON-BINDING DETERMINATION - HECTOR ROAD 

On October 25, 2009, I submitted a second request to the Bureau of Land Management 

(BLM) for the BLM to make an administrative detennination Hector Road is a valid Revised 

Statute 2477 right-of-way where it crosses public lands administered by the BLM. The request 

was made in keeping with the Unlawful Inclosures of Public Lands Act of 1885, the Federal 

Land Policy and Management Act of 1976 (FLPMA) and the California Desert Conservation 

Area (CDCA) Plan 1980 as amended. The BLM declined to make a non-binding detennination 

on November 5, 2009. This issue has not been resolved. 

II. 	 RECORDS REQUEST UNDER THE F~EDOM OF INFORMATION ACT

HECTOR ROAD 

On December 13, 2009,J requested all records the BLM has on Hector Road under the 

Freedom ofInfonnation Act (FOIA). I have not received all of the records and this issue has not 

been resolved. 

III. 	 RECORDS REQUEST UNDER THE FREEDOM OF INFORMATION ACT

WATER WELL TESTS 

On December 13, 2009, I also requested records the BLM has on water well testing in 

Barstow NEPA Documents for Projects DOI-BLM-CA-680-2009-0003 and CA-680-08-47 under 

the Freedom ofInformation Act I have not received the requested records. This issue has not 

been resolved. 

I 



IV. RECENT SUBMISSIONS BY THE APPLICANT 

On February 12,2010, the Applicant submitted a Calico Construction Milestone 

Schedule and Figure 1, Project Layout Calico Solar Project. In another submission on February 

12,2010, the Applicant submitted Figure 1 ,Drainage Layout Figure Calico Solar Project. Both 

of these figures show the proposed Calico Solar Project will block Hector Road landlocking the 

private properties in Sections 1 and 36. 

On March 8, 2010, the Applicant submitted two additional figures: Figure 1, Existing 

Project Vicinity Access Routes Calico Solar Project and Figure 2, Proposed Post Project 

Development Access Routes Calico Solar Project. These figures show the Applicant intends to 

permanently block Hector Road. 

A. Hector Road 

The Applicant's March 8,2010, letter to Mr. Christopher Meyer and Mr. Jim Stobaugh 

states, "The Applicant understands that references were mistakenly made to Hector Road 

throughout the permitting process." The Applicant's "references" to Hector Road at the 

beginning of the permitting process are given on page·5.7,-131 of the Application for 

Certification (AFC). A copy ofpage 5.7-131 of the AFC is included as Exhibit A. 

The Applicant's March 8, 2010, letter to Mr. Meyer and Mr. Stobaugh states, "The 

publicly-designated Hector Road ends soon after the exit off ofInterstate 40, where the road 

becomes segmented into a BLM-designated open or unspecified area." This statement is not 

true. Hector Road does not end "soon after the exit off of Interstate 40" only maintenance of the 

road by the County of San Bernardino ends. 

Hector Road extends from National Trails Highway (U.S. Route 66) north under 

Interstate 40 to the Burlington Northern Santa Fe (BNSF) railroad right of way and then three 

miles north into the Cady Mountains. The County of San Bernardino (County) Department of 

Public Works maintains the asphalt-paved portion of Hector Road 0.31 miles north ofNational 

Trails Highway. The County terminated road maintenance on the unpaved portion of the County 
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road from the paved portion 0.81 miles towards the BNSF right of way.! 

The attached exhibits show Hector Road is a historic right of way, a County road and an 

. open route pursuant to the West Mojave Plan amendment to the California Desert Conservation 

Area (CDCA) Plan of 1980 as amended. The following exhibits are: 

Exhibit B, Automobile Club of Southern California, Map of San Bernardino County, 


shows Hector Road has been a right of way since 1943. 


Exhibit C, United States Department of the Interior Geological Survey, Cady Mountains 

Quadrangle, California - San Bernardino Co., 15 Minute Series (Topographic), 1955, shows 

Hector Road extended across the Atchison, Topeka and Santa Fe (now BNSF) railroad tracks 

and was a recognized right of way in the Hector area in 1955. 

Exhibits D and E, Thomas Bros. Maps, Popular Street Atlas San Bernardino County, 


1964 and1974, show Hector Road was an existing right of way prior to the passage of the 


Federal Land Policy and Management Act of 1976 (FLPMA) and is therefore a valid Revised 


Statute 2477 (R.S. 2477) right of way. 


R.S. 2477 rights-of-way protect the rights of States, local governments and the public to 

access to and across Federal lands; and the BLM has "the responsibility for, and a deep 

commitment to, the common good, which is better served by communication and cooperation 

than by unilateral action. ,,2 

Exhibit F, Bureau of Land Management, California Desert Conservation Area (CDCA) 

Plan 1980 as Amended, West Mojave Plan, Map 55 - Hector, Sleeping Beauty, West Mojave 

Route Designation Program, shows Hector Road is a designated open route. 

I. Resolution No. 2004-266, Resolution of the Board of Supervisors of the County of San 
Bernardino to Terminate Road Milintenance from the County Maintained Road System, Hector 
Road - Newberry Springs Area, Board of Supervisors August 10,2004 Meeting. 
2. S01!thern Utah Wilderness Alliance v. Bureau ofLand Management, 425 F.3d 735 (1oth 

Cir. 2005). This Supreme Court case holds that the BLM not only has the authority but the 

responsibility to uphold access to and across Federal lands. 
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In the West Mojave Plan amendment to the California Desert Conservation Plan, 
the BLM identified motorized vehicle access needs and designated open routes to 
provide for a variety ofactivities. The activities identified in the plan include 
access to private land. Mr. Patrick Jackson may use designated open routes as 
long as his use does not exceed a level defined as casual use. 'Casual use means 
activities ordinarily resulting in no or negligible disturbance of the public lands, 
resources, or improvements.' (43CFR280 1.5i 

The Applicant can not deprive others of their right to use Hector Road, a designated open 

route under the West Mojave Plan amendment to the California Desert Conservation Area 

(CDCA) Plan. The CDCA states, 

The need for access across public lands to pyrmit utilization of State and privately 
owned lands and to permit authorized developments on public lands, including 
mining claims, is recognized. 

Exhibits G through J and 0 show Hector Road is a recogniz~d right of way and has 

been continuously used as a right of way since 1955. 

Exhibits Kthrough N are San Bernardino County Assessor Maps and show Hector 

Road is a County road. 

Exhibit P, Stirling Energy Systems (SES), Boundary Map Solar One, Three and Six, July 

II, 2008, shows the Applicant recognized and asserted Hector Road is an existing road. 

Exhibits Q and R are maps from third party sources and show Hector Road is a County 

road. These maps show Hector Road as "Hector Road" south of the BNSF railroad right of way 

and as "County 20795" north of the right of way. 

Exhibit S shows Hector Road is a County road according to San Bernardino Associated 

Governments (SANBAG), the council ofgovernments and transportation planning agency for 

San Bernardino County. 

Al1,ofthese exhibits clearly show Hector Road is a historic right of way, a County road 

3. Roxie C. Trost February 25,2010 letter to Shawn R. Jackson, Esq. 
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and a designated open route under the California Desert Conservation Act. 

B. Burlington Northern Santa Fe Railway Crossing at Hector Road 

In May 2008, SES Solar One, LLC, the original Applicant, entered into an Agreement for 

Private Crossing (Agreement) with BNSF (Burlington Northern Santa Fe) Railway Company 

and added gates and barricades at the railway crossing at Hector Road. According to the 

Agreement, the Applicant paid over $93,000 to construct the gates and add barricades. 

The Agreement, gates and barricades deprive others of their right to use Hector Road. 

The Applicant, the BLM and BNSF maintain, "it is up to the railroads discretion on how 

the railroad ROW is maintained or accessed.'''' The BLM contends, "The right of way, currently 

held by BNSF, was granted through act of Congress 14 Stat. 292, July 27,1866. The area gated 

by BNSF is within the parameters of the right of way granted."s 

The Applicant and BNSF do not have the right to block Hector Road for several reasons. 

First, Section 5. of the Act granting lands to aid in the Construction ofa Railroad and 

Telegraph Line from the States ofMissouri and Arkansas to the Pacific Coast requires the 

Atlantic and Pacific Railroad Company, its successors and assigns, and the Southern Pacific 

Railroad (BNSF's predecessor) to construct and have crossings. 

Second, the lands granted to the Atlantic and Pacific Railroad Company by the Act of 

July 27,1866,14 Stat. 292, C. 278, and by grant to the Southern Pacific Railroad Company by 

the Act of March 3,1871,16 Stat. 573, c. 122, were grants in praesenti and covered only the 

public lands grantable by Congress at that time. These Acts do not authorize either railroad 

company, or its successors, the right to other lands not granted at that time or the right to block 

access to public lands.6 

4. F:elicia 1. Bellows March 8, 2010 letter to Mr. Christopher Meyer and Mr. Jim Stobaugh. 
5. Roxie C. Trost February 25, 2010 letter to Shawn R. Jackson, Esq. 
6. United States v. Southern Pacific Railway Company, 146 US 570 (1892). 
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Third, the gated crossing is a violation of the Unlawful Inclosures of Public Lands Act of 

1885, which regulates the fencing off of public lands (including fences and gates on private 

lands) and prohibits the obstruction of"free passage or transit over or through the public lands.,,7 

Section 1063 of the Unlawful Inclosures of Public Lands Act of 1885 states: 

No person, by force, threats, intimidation, or by any fencing or inclosing, or any 
other unlawful means, shall prevent or obstruct, or shall combine and confederate 
with others to prevent or obstruct, any person from peaceably entering upon or 
establishing a settlement or residence on any tract ofpublic land subject to 
settlement or entry under the public land laws ofthe United States, or shall 
prevent or obstruct free passage or transit over or through the public lands. 

The Unlawful Inclosures of Public Lands Act mandates the BLM not only has the 

authority but the responsibility to abate all fences,'gates and other obstructions that prevent or 

obstruct access to public lands. 

Fourth, BNSF's predecessor, Southern Pacific Land Company, conveyed an easement 

across its right of way at Hector Road when it conveyed title to Sections 5, 9,17,21 and 33, 

Township 9 North, Range 5 East, to a private individual in 1958.89 

Fifth, BNSF's predecessor, Southern Pacific. Land Company, conveyed an easement 

across its right ofway"at Hector Road when it conveyecl title to Section 1, Township 8 North, 

Range 5 East, to the same private individual in 1958.10 
11 

Sixth, BNSF's predecessor, SF Pacific Properties Inc., a Delaware Corporation, conveyed 

an easement across its right of way at Hector Road when it conveyed title to Sections 13 and 25, 

Township 9 North, Range 5 East, to the United States of America in 2002.1213 

7. 43 U.S.C. §§ 1061, 1063 and Camfield v. United States, 167 U.S. 518 (1897). 
8. Deed, Southern Pacific Land Company to W. W. Boswell, Jr., recorded October 27, 
1958, in Book 4639, Pages 230 & 231. 
9. Cal. Civil Code 1104. 
10. Deed, Southern Pacific Land Company to W. W. Boswell, Jr., recorded November 24, 
1958, in Book 4662, Pages 165 & 166. 
11. Cal. Civil Code 1104. 
12. Grant Deed, SF Pacific Properties, Inc., a Delaware Corporation, to the United States of 
America, recorded August 28, 2002 as Document 2002-0333071. 
13. Cal. Civil Code 1104. 

6 



Seventh, Hector Road is an easement by implication and an easement by necessity for the 

private properties in the Hector area. 

C. Proposed Post Project Development Access Route 

On March 8, 2010, the Applicant submitted a Proposed Post Project Development Access 

Routes Calico Solar Project (Proposed Route). The Proposed Route can not be constructed as 

proposed or used by the private property owners to access their properties. 

First, the Proposed Route does not extend or connect to a County road. 

Second, the validity of the route for access from Pisgah Crater Road to the southeast end . fJ. 
------ L'O

of Proposed Route has not been determined. . N~ 

Third, the public and private property owners will not be able to access the southwest e~~ ~& Jt1 

of the Proposed Route from the Proposed Bridge. ~O"~J 

Fourth, portions of the easterly sections of the Proposed Route are within donated lands; 

and development on donated lands will be prohibitea under the California Desert Protection Act 

of2010 introduced by U.S. Senator Dianne Feinstein in December 2009. 

Fifth, the northeast portion of the Proposed Route is within Bighorn Sheep habitat and 

movement corridor. 14 

Sixth, the Proposed Route, being outside the Project fence line, could endanger desert 

tortoises at the perimeter of the Project Site. The impact the Proposed Route will have on 

federally threatened desert tortoise has not been determined. 

Seventh, the Proposed Route would require the removal of all vegetation within the route. 

14. ~iological Resources Technical Report for the Solar One Solar Power generating 
Facility, San Bernardino County, California, Figure 9, Bighorn Sheep Habitat & Movement 
Corridors Solar One Project, Revised December 21,2009. 
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Eighth, the northerly sections of the Proposed Route will be between the north detention 

and debris basins and the Project fence line. The impact the Proposed Route will have on 

drainage has not been addressed. 

CLOSING STATEMENTS 

People have been using Hector Road to access the public and private lands in the Hector 

area for over fifty years. The Applicant does not have the right to block Hector Road for the 

Applicant's exclusive use or deprive others of their right to use the roadway. The Applicant 

must remove the locked gates at the BNSF crossing in order for the Project to comply with 

applicable laws, ordinances, regulations and standards. If the applicant and BNSF have safety 

concerns, the Applicant and BNSF can install an active warning system at the crossing with 

crossing gate arms and flashing lights. 

I intend to participate in all future hearings and workshops. 

The Declaration of Service and the Proof of Service are attached. 

March 13,2010' Original Signed By 

Date Patrick C. Jackson 
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LIST OF EXHIBITS 
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Exhibit A 

SES Solar One 

Application for Certification 


Page 5.7-131 

December 2008 




SECTIONFIVE EnVironmental Information 


HcctorRoad 

Hector Road currently is an 1-40 interchange, which provides access to the project area. Hector 
Road extends for a short distance south of 1-40 to U.S. Route 66. NOlth of 1-40, Hector Road has 
been realigned since its original con,strilction, and much of the historic segment of the road 
between 1-40 and the BNSF Railroad is not within the Solar One Project area. 

The road in the vicinity of the 1-40 interchange is a two-lane paved roadway. North of the 1-40 
interchange. Hector Road is reduced to a one-lane. graded. dirt roadway. An improved railroad 
crossing has been constructed at Hector Road, which remains locked with a gate and padlock and 
is only used by local traffic with access pel1l1issions. The improved crossing includes slightly 
sloped asphalt ramps that hring the road up to railroad grade and back down to road grade level 
and crossing at1l1S. 

From the BNSF Railroad, Hector Road continues northward about one mile to the northwest 
comer of Section 3, TO\\1lship 8 North, Range 6 East, and then' continues eastward along the 
section line for three miles. At the northeast comer of Section 1. Township 8 North, Range 6 
East, Hector Road tums to the sOlltheast and continues across sections 6 and 8 until its jWlction 
with the SCE 220kV transmission line road. '!11is segment of the road'is a one-lane, graded dirt 
road that appears to be maintained and frequently used. The'route of Hector Road from the 
railroad to the transmission line HJad has not been modified since its original construction in the 
late 19305 or early 19505. Sometime aller 1955, Hector Road was ex'tended about 0.5 mile 
southeast to the road that leads to the Black Butte manganese mine. 

Based on site Surveys and historic research, Hector Road is recommended ineligible for listing in 
the NRHP and CRHR. Hector Road likely was constructed to provide access to mines in the 
project vicinity. The road also could have been lised to transJlort eOl1struction materials to the 
SCE 220kY transmission line and the Pisgah Substation from the railroad Hector Road is a 
modest example oJ a typical one-lane dirt £,'I'aded rural road. It is not associated with any 
distinctive or significant events, persons. design/constntction, or has the potential to yield 
important infom13tion about the past. The road is representative of t>1lical constntction, which 
has beell well·documented in Califomia and the West. 

Phase II Area 
The intensive survey identified four previously unrecorded historic-age properties within the 
Solar One Phase II Project area (Table 5.7-9). These properties are Hector Road, the Pacific Gas 
and Elechic Pipeline, the Mojave Pipeline, and the newly discovered discontinuous segment of 
Old National Trails Highway. Of the four previously 1mrecorded historic-age properties 
identified in this area, one is recolllmended eligible for the NRHl' and CRHR as a historical 
resource for the purposes of CEQA. The two natural gas pipelines and Hector Road do not 
appear to be individually eligible. The following is a sllllllllary of the historic-period properties 
that have been recorded and evaluated on the appropriate DPR 523 series fonns (refer to 
Appendix Z -Confidential Appendix E). Hector Road also is located in Solar One Phase I and 
was discusse~ in the previous section: therefore, discussion of this resource is not repeated here. 
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Exhibit B 

Automobile Club of South em California 

Map of San Bernardino County 


1943 

[Pertinent part, arrow added] 






Exhibit C 


United'States Department of the Interior Geological Survey 

Cady Mountains Quadrangle 


California - San Bernardino Co. 

15 Minute Series (Topographic) 


1955 

[pertinent part] 




19 20 

,, 
" -----;-~-...,---- ---,- -'----- "------'. +:~-'--~;---'7", ,' '0 

,,,' 30 29 , ' 

"~C. t')' IJS-GS .y,d tJSc.~GS 

->-"f~" b::';,''I81l1 t~.(",--p",~> t)' :,'>c'~ra-".-..,;~t';( mt1.t~~ 
,\ t_~c-~'i'~~'1 !-'~.£l"' l?!>? Fi<!-i .;11"'-~ 19~,!;>-

"L"_~ ~c;'Ef·y·_ 1077 tI:,:~ A.",,*,;~c. d~'-"" ) ~ Q I 2 
')<X,-k;:-! ~:r'-tI b<~~ <;.:: ~'i'Of1"ii~ C<;~~'Mte ~yS!«I\_ f~.II £; -!::l:"_L~~'--"'~---"''''_''~'~·~'~.~~ , ..~H,-_-

:-:. ".~w 1,k.~J\ Trt~$_ M~'«It¢' it'" l':~, CON1"O;)R 1/,-'U:;'it.1. 4-::1 f<::f1
• It. ~"""",,,t"'" 

I ~1J"" ':;'1-0"..<;', "'!_~ ~H-U 
.~..~ !.~ r<I'H ~~'I~ H~;"'-'l~ '«'1-:;' 

,'" ~ ",o,p (:Q!>lf'V[S ,;:'1H ~~l'Q~'l M~F '£CtJli~S', ':-", 


FOR SALE. BY U, $. GEOLOGICAL SURV_EY, DENVER. COLORADO 8022:' { 

A fOlOIOR _DESCRIBING TOPOGRAPHIC MAPS AND SYMSOlS 1$ "VA 




Exhibit D 

Thomas Bros. Maps 
Popular Street Atlas San Bernardino County, First Edition 


1964 

[Arrow added) 






Exhibit E 

Thomas Bros. Maps 
Popular Street Atlas, San Bernardino County 

1974 
[Arrow added] 





Exhibit F 


Bureau of Land Management 

California Desert Conservation Area (CDCA) Plan 1980 as Amended 


West Mojave Plan 

Map 55 - Hector, Sleeping Beauty 


West Mojave Route Designation Program 

[Arrows added] 
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Exhibit G 


United States Department of the Interior Geological Survey 

Hector Quadrangle 


California - San Bernardino Co. 

7.5 Minute Series (Topographic) 


Provisional Edition 1982 

[Pertinent part, arrows added] 






Exhibit H 


Automobile Club of Southern California 

Map of San Bernardino County 


1998 

[Pertinent part, arrow added] 
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Exhibit I 

U. S. Department of the Interior Bureau of Land Management 

Surface Management Status Desert Access Guide 


California Desert District, Newberry Springs 

BLM Special Edition 1998 


[Pertinent part, arrows added] 
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Exhibit J 

Benchmark Maps 
California Road & Recreation Atlas 


Third Edition 

Revised 2004 


[Pertinent part, arrow added] 






ExhibitK 

San Bernardino County Assessor's Map 

Book 0529 Page 20 


July 2005 

[Arrows added] 
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Exhibit L 


San Bernardino County Assessor's Map 

Book 0530 Index Map 


June 2005 

[Arrow added) 
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San Bernardino County Assessor's Map 

Book 0530 Page 23 


June 2005 

[Arrows added) 
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Rand McNally 
The Thomas Guide 


San Bernardino County Street Guide 

2007 
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Stirling Energy Systems (SES) 

Boundary Map Solar One, Three and Six 


July 11, 2008 
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Exhibit Q 

USGS 

The National Map Viewer 


http://nmviewogc,cr,usgs/viewerlhtm 

[Accessed February 20, 2010] 
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Exhibit S 


San Bernardino Associated Govenunents (SANBAG) 

coroads _ marchOS .dbf 


March 2008 

[Pertinent part] 




L_ADD]RL_ADD_TO R_ADD]ROI R_ADD_TO P STREET_NAM STREET DATE_MODIF L_ZIPCODE R_ZIPCODE 

30400 31298 30401 31299 .COUNTY 20795 RD 940309 92365 92338 
59350 59698 59351 59699 COUNTY 20795 RD 890106 92338 92338 
57600 5839B 57601 58399 COUNTY 20795 RD 930622 92338 92338 

29400 29428 29401 29429 HECTOR RD 881125 92365 92365 
29350 29398 29351 29399 HECTOR RD 881125 92365 92338 
29430 29458 29431 29459 HECTOR RD 881125 92365 92338 
29460 2949B 29461 29499 HECTOR RD 881125 92365 92365 
30300 3039B 30301 30399 HECTOR RD 890106 92338 92365 



STATE OF CALIFORNIA 

Energy Resources Conservation 
and Development Commission 

In the Matter of: 

Application for Certification Docket No. 08-AFC-13 
for the Calico Solar Project 
(Formerly SES Solar One) 

DECLARATION OF SERVICE 

I, Patrick C. Jackson, declare that on March 13,2010,'1 served and filed copies of the attached Patrick 
C. Jackson Status Report No.5. The original document, filed with the Docket Unit, is accompanied by a 
copy of the most recent ProofofService located on the web page for this project at: 

http://www.energy.ca.gov/sitingcases/calicosolar/ 

The document has been sent to the Commission, as well as all parties in this proceeding as shown on the 
ProofofService, in the following manner: 

FOR SERVICE TO THE APPLICANT AND ALL OTHER PARTIES: 

XX sent electronically to all e-mail addresses on the Proof of Service list and 

XX by depositing in the United States mail at San Dimas, California, with first-class postage thereon 
fully prepaid and addressed as provided on the attached ProofofService to the mailing addresses 
shown on the Proof of Service NOT marked ..E-mail Service Preferred." 

AND 

FOR FILING WITH THE ENERGY COMMISSION: 

XX 	 sending the original signed document and one electronic copy, mailed and e-mailed respectively, 
to the address below: 

CALIFORNIA ENERGY COMMISSION 
Attn: Docket No. 08-AFC-13 
1516 Ninth Street, MS-4 
Sacramento, CA 95814-5512 
docket@energy.state.ca.us 

I declare under penalty of perjury that the foregoing,is true and correct. 

March 13,2010 	 Original Signed By 

Date 	 Patrick C. Jackson 

mailto:docket@energy.state.ca.us
http://www.energy.ca.gov/sitingcases/calicosolar


BEFORE THE ENERGY RESOURCES CONSERVATION AND DEVELOPMENT 
COMMISSION OF THE STATE OF CALIFORNIA 

1516 NINTH STREET. SACRAMENTO, CA 95814 
1-800.822·6228 - WWW.ENERGY.CA.GOV 

APPLICATION FOR CERTIFICATION 
For the CALICO SOLAR (Formerly SES Solar one) 

APPLICANT 
Felicia Bellows. 
Vice President of Development 
Tessera Solar 
4800 North Scottsdale Road. 
Ste.55OO 
Scottsdale, AZ 85251 
felicia.bellows@tesserasolat \OlW 

Camille Champion 
Project Manager 
Tessera Solar 
4800 North Scottsdale Road, 
Suite 5500 
Scottsdale, AZ 85251 
camille.chameion@!esserasQj~r.co 
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CONSULTANT 
Angela Leiba 
AFC Project Manager 
URS Corporation 
1615 Murray Canyon Rd., 
Ste. 1000 
San Diego, CA 92108 
e,ogela leibe@URSCote.\OlW 

APPLICANT'S COUNSEL 
Allan J. Thompson 
Attorney at law 
21 COnnda Way #314 
Onnda, CA 94563 
allanori@corncast.net 

I!:jTERESTED AgENCIES 
California ISO 
e-reci~ient@!<!!iso.com 

Jim Stobaugh 
BLM - Nevada State Office 
P.O. Box 12000 
Reno, NV 89520 
lim stob!l!JQtl@blm.~. 

Rich Rotte, Project Manager 
Bureau of Land Management 
Barstow Field Office 
2601 Barstow Road 
Barstow, CA 92311 
Richard Rott~blm.~ 

Becky Jones 
California Department of 
Fish &Game 
36431 41st Streel East 
Palmdale, CA 93552 
dfgll!ll~adelQ!Jia.net 

INTERVENORS 

California Unions for Reliable 

Energy (CURE) 

clo: loulena A. Miles, 

Marc D. Joseph 
Adams Broadwell Joseph & 
Cardozo 
601 Gateway Boulevard, 
Ste.l000 

Docket No. 08·AFC·13 

PROOF OF SERVICE 
(Revised 2/8/10) 

Basin and Range Watch 
laura Cunningham 
Kevin Emmerich 
P.O. Box 70 
Beatty, NY 89003 
atQ!Digoodranch@!leize[Q.nej 

Patrick C. Jackson 
600 N. Darwood Avenue 
San Dimas, CA 91773 
e·mail service ~referred 
ochsiack@earthlink.net 

ENERGY COMMISSION 
ANTHONY EGGERT 
Commissioner and Prosiding Member 
aggge~nergy'.state.ca.us 

JEffREY D. BYRON 
Commissioner and Associale Member 
jbyron@eneroy.state.ca.u5 

Paul Kramer 
Hearing Officer 
pkramer@eneroy.state.ca.us. 

Kristy Chew, Adviser to 
Commissioner Byron 
kchew@eneroy.state (;a.us 

Caryn Holmes, Staff Counsel 
15169" Slroot, MS·14 
Sacramento, California 95814 

South San Francisco, CA 94080 choImesIiilenerQl!.state.ca.us 
lmil§@adamsbroadwell.com 

Christopher Meyer 
Defenders of Wildlife Project Manager 
Joshua Basofin !:i1Il~~t@~De.rg:£ slate ra !is 
1303 JStreet, Suite 270 
Sacramento, California 95814 'Jennifer Jennings 

Public Advisere·mail service ~neferred 
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Nancy Shelton 

From: Jim Carter 
Sent: Wednesday, June 23, 2010 12:22 PM 
To: Rob Donigan 
Cc: Nancy Shelton 
Subject: FW: negative comment on Calico Solar (SES Solar One) Project 
Attachments: pic12949.gif 

An e‐mail comment forwarded from Jim Stobaugh
 

‐‐‐‐‐Original Message‐‐‐‐‐
From: Jim_Stobaugh@blm.gov [mailto:Jim_Stobaugh@blm.gov]
 
Sent: Friday, April 23, 2010 1:56 PM
 
To: 'kim bauer'
 
Subject: Re: negative comment on Calico Solar (SES Solar One) Project
 

Ms. Bauer
 
Thank you for your interest in the Calico Solar Project application processing through the
 
Bureau of Land Management. We are adding your
 
comment(s) among those received during the Draft Environmental Impact Statement comment
 
period ending July 1, 2010.
 
Jim Stobaugh
 
National Project Manager
 
Bureau of Land Management
 
Minerals and Realty Management Directorate (WO350) Washington, DC
 

Stationed at:
 
BLM Nevada State Office
 
P.O. Box 12000 
1340 Financial Blvd 
Reno, NV 89520‐0006 
775 861 6478 
775 857‐9768 cell 
775 861 6712 fax 

kim bauer 
<gartrax@hotmail. 
com> To 

<jim_stobaugh@blm.gov>, 
04/17/2010 02:54 <cmeyer@energy.state.ca.us> 
PM cc 

Subject 
negative comment on Calico Solar 
(SES Solar One) Project 

1 
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my comment is negative on construction of this and any more building in this area as the 
fragile environment is too disrupted by large projects with all the accessory building and 
inadequate impact statements that are done to the benefit of companies rather than what is 
supposed to be eir/eis impartially reported by non‐biased gov.studies.

 ‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐‐ 
(Embedded image moved to file: pic12949.gif)i'mEMAILING FOR THE GREATER 
GOOD 
Join me 
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131 FERC ¶ 61,071
 

UNITED STATES OF AMERICA
 


FEDERAL ENERGY REGULATORY COMMISSION
 


Before Commissioners: Jon Wellinghoff, Chairman; 

Marc Spitzer, Philip D. Moeller, 

and John R. Norris. 


Southern California Edison Company Docket No. ER10-796-000 

ORDER CONDITIONALLY ACCEPTING IN PART AND REJECTING IN PART 
NON-CONFORMING LARGE GENERATOR INTERCONNECTION AGREEMENT 

(Issued April 26, 2010) 

1. On February 25, 2010, Southern California Edison Company (SoCal Edison) filed 
a Large Generator Interconnection Agreement (LGIA) among itself as transmission 
provider, SES Solar One, LLC (Solar One) as interconnection customer, and the 
California Independent System Operator Corporation (CAISO). In this order, we will 
accept in part and reject in part SoCal Edison’s LGIA to become effective February 26, 
2010, subject to a compliance filing. 

I. Background 

2. Solar One proposes to interconnect an 850 MW solar generating facility, to be 
located in Newberry Springs, San Bernardino County, California (the Project), to SoCal 
Edison’s electric system at the Pisgah 220 kV switchyard, and to transmit energy and/or 
ancillary services to the CAISO-controlled grid. 

3. SoCal Edison states that the LGIA is based on the CAISO’s pro forma LGIA. It 
specifies the terms and conditions pursuant to which SoCal Edison and the CAISO will 
provide, and Solar One will pay for, interconnection service. SoCal Edison will design, 
procure, construct, install, own, operate, and maintain the interconnection facilities, 
reliability network upgrades, and distribution upgrades required to interconnect the 
Project to SoCal Edison’s transmission system. 

4. SoCal Edison states that Appendix A of the LGIA identifies the interconnection 
facilities, network upgrades, and distribution upgrades of the LGIA. It states that the 
reliability network upgrades will be constructed in two phases: Phase 1 will provide 
interconnection service for up to 275 MW connected to the existing Pisgah 220 kV 
switchyard, and Phase 2 will provide interconnection service for the full output of the 
Project. SoCal Edison states that it has committed to up-front finance the Phase 2 
network upgrades, as specifically identified in Appendix A to the LGIA, subject to the 
following conditions: (1) Solar One has paid for the Phase 1 network upgrades; (2) Solar 
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Docket No. ER10-796-000 

One has achieved commercial operation of 275 MW of generating capability from the 
Project; (3) SoCal Edison has received a Commission order granting its recovery of 100 
percent of its prudently incurred costs for the Phase 2 network upgrades if the Project is 
abandoned due to circumstances outside of SoCal Edison’s control (abandoned plant 
approval); and (4) Solar One’s achievement of the development milestones set forth in 
Appendix A to the LGIA. SoCal Edison states that if these conditions are not met, then 
the LGIA will be amended, and Solar One will be responsible to pay the up-front finance 
costs associated with the Phase 2 network upgrades and will potentially receive 
transmission credits for such costs in accordance with the LGIA. 

5. SoCal Edison states that, in accordance with Appendix A to the LGIA, Solar One 
is to be responsible for an interconnection facilities payment of $1,771,000, a distribution 
upgrades payment of $250,000, and a reliability network upgrades payment of 
$45,971,320 related to Phase 1 of the Project. Following the completion date of the 
interconnection facilities, Solar One will also pay SoCal Edison a monthly 
interconnection facilities charge to recover the ongoing revenue requirement for SoCal 
Edison’s interconnection facilities. This monthly charge is calculated as the product of 
the customer-financed monthly rate and the interconnection facilities cost. The customer-
financed monthly rate is 0.38 percent.1 The monthly interconnection facilities charge will 
be $6,729.80 (0.38 percent x $1,771,000). 

6. SoCal Edison requests waiver of the 60-day prior notice requirement2 so that the 
LGIA can become effective February 26, 2010. It argues that the waiver would be 
consistent with the Commission’s policy set forth in Central Hudson Gas & Electric 
Corp.3 SoCal Edison claims that good cause exists because granting such waiver will 
enable SoCal Edison to commence engineering, design, and procurement of the facilities 
necessary to connect the project to the CAISO-controlled grid by Solar One’s requested 
in-service date. 

1 SoCal Edison states that this rate is the rate most recently adopted by the 
California Public Utilities Commission (CPUC) for application to SoCal Edison’s retail 
electric customers for customer-financed added facilities. According to SoCal Edison, 
use of the CPUC rate is consistent with the SoCal Edison rate methodology accepted for 
filing by the Commission in Docket No. ER10-223-000. SoCal Edison states that it 
provided cost justification for this rate in Docket No. ER09-1345-000. 

2 16 U.S.C. § 824d(d) (2006); 18 C.F.R. § 35.3 (2010). 

3 60 FERC ¶ 61,106, reh’g denied, 61 FERC ¶ 61,089 (1992). 

http:6,729.80
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II. Notices of Filings and Responsive Pleadings 

7. Notice of this filing was published in the Federal Register, 75 Fed. Reg. 11161 
(2010), with interventions and protests due on or before March 18, 2010. Timely 
motions to intervene and protest were filed by the Cities of Anaheim, Azusa, Banning, 
Colton, Pasadena, and Riverside, California (collectively, Six Cities) and the M-S-R 
Public Power Agency, the City of Redding, California, and the City of Santa Clara, 
California (collectively, the M-S-R Parties) (all collectively, Protesters). Solar One filed 
an out-of-time motion to intervene. SoCal Edison filed an answer. 

A. Protests 

8. Protesters object to SoCal Edison’s commitment to provide up-front financing for 
the Phase 2 network upgrades contained in Appendix A of the LGIA. Specifically, they 
argue that SoCal Edison’s decision to make such financing contingent upon the 
Commission granting abandoned plant approval deviates from CAISO’s pro forma LGIA 
as approved by the Commission, and is not consistent with or superior to the pro forma 
terms. Six Cities request that the Commission require SoCal Edison to make a 
compliance filing to remove the inconsistent terms. The M-S-R Parties state that the 
Commission should require SoCal Edison to resubmit with this LGIA, a discussion 
justifying the deviations from the pro forma LGIA.4 

9. Six Cities argue that the Commission should reject the abandoned plant approval 
provisions in the LGIA, because they have discriminatory implications for other load-
serving entities and renewable resource suppliers.5 Six Cities concede that CAISO’s 
Large Generator Interconnection Procedures permit Participating Transmission Owners 
to provide capital funding for network upgrades. However, they state that these 
procedures do not allow abandoned plant approval as a pre-condition to Participating 
Transmission Owner funding. 

10. Protesters also argue that SoCal Edison appears to only offer up-front funding to 
interconnecting generators when it is in its interest to do so.6 Six Cities contend that 
SoCal Edison has done so here because it wants to purchase the output from Solar One 
and it can shift the abandonment risk to the CAISO transmission customers. Six Cities 
also claims that there is no standard established for up-front funding by SoCal Edison and 
therefore no means to ensure that SoCal Edison is treating all interconnection requests 
equally. 

4 M-S-R Parties Protest at P 28. 

5 Six Cities Protest at 7. 

6 Id. at 5; M-S-R Parties Protest at P 13, 16-19. 
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11. Additionally, Protesters are concerned that if SoCal Edison is allowed to favor 
renewable generators of its choosing over others, it can gain unfair competitive advantage 
in the renewable generation market.7 Six Cities consider it discriminatory to permit 
SoCal Edison to “cherry pick” among interconnection requests and to only offer risk-free 
financing to interconnection customers with which it has entered into supply 
arrangements. They state that other load-serving entities subject to Renewable Portfolio 
Standards, who lack the ability to fund the upgrades required by their selected suppliers, 
are left with limited renewable procurement options. 

12. The M-S-R Parties request that the Commission reject the Solar One LGIA as 
filed. They state that the LGIA is emblematic of a pattern of activity by SoCal Edison 
that potentially involves the type of anti-competitive and discriminatory behavior that the 
Commission denounced in Order No. 2003.8 They argue that SoCal Edison’s preferential 
treatment of particular renewable generators violates Commission policy and harms 
transmission customers. Specifically, they contend that because SoCal Edison has 
executed a power purchase agreement with Solar One and also must meet Renewable 
Portfolio Standard benchmarks, it has a vested interest in the Project that is akin to an 
ownership interest.9 They argue that SoCal Edison has contravened the Commission’s 
interconnection policies because it agreed to provide up-front financing to Solar One 
pursuant to a potentially discriminatory application of an LGIA provision. 

13. The M-S-R Parties state that Order No. 2003 described and rectified the problem 
of Transmission Providers providing favorable and discriminatory treatment for 
interconnection of their own generation. They argue that SoCal Edison’s interest in the 
Project has created a situation mirroring the one addressed in Order No. 2003.10 

Moreover, they claim that SoCal Edison has only agreed to front the network upgrade 
costs for three of the six interconnection agreements for projects SoCal Edison filed in 
the last year, because it has executed power purchase agreements with the developers of 
these three projects. 

14. Additionally, the M-S-R Parties assert that by agreeing to pay for $102 million in 
costs that Solar One would otherwise front, SoCal Edison has wielded significant 
negotiating power at the expense of its ratepayers. They state that the Commission must 

7 Id. at 6-7; M-S-R Parties Protest at P 14, 21. 

8 M-S-R Parties Protest at P 12. 

9 Id. P 15, 17. 

10 Id. P 17. 
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ensure that these costs are not being incurred and charged to customers under 
discriminatory, potentially anti-competitive practices. 

15. The M-S-R Parties raise the concern that SoCal Edison’s LGIA might run afoul of 
the Commission’s requirement that a transmission provider separate its transmission and 
marketing arms in order to ensure that it is not providing unduly preferential or 
discriminatory treatment.11 They point to Order No. 717’s separation of function 
requirements and the prohibition on a transmission provider and its employees, 
contractors, consultants, and agents from disclosing non-public transmission function 
information to marketing function employees.12 

16. The M-S-R Parties contend that the Solar One LGIA and other SoCal Edison 
LGIAs raise the question of whether SoCal Edison has breached the Commission’s 
Standards of Conduct.13 They request that the Commission require SoCal Edison to 
demonstrate that it has maintained the Standards of Conduct to ensure that it cannot skirt 
regulations in order to provide itself a competitive advantage. 

B. SoCal Edison’s Answer 

17. In its answer, SoCal Edison explains its plan to file a petition for declaratory order 
with the Commission requesting incentive rate treatment for its planned Lugo-Pisgah 
Project, including abandoned plant approval.14 SoCal Edison states that the protesters’ 
arguments represent an attack on an incentives request that it has not yet filed and that the 
Commission should refrain from ruling upon these arguments at this time. 

18. SoCal Edison disagrees with the Protesters’ arguments that Appendix A of the 
LGIA contains material deviations from the CAISO pro forma LGIA; it claims that 
because the Protesters’ arguments do not provide any basis for modification of the LGIA, 
these arguments should be rejected.15 SoCal Edison states that the Commission’s and 
CAISO’s pro forma LGIAs explicitly provide for up-front financing of network upgrades 
by transmission owners. Additionally, SoCal Edison asserts that neither the CAISO tariff 
nor Commission precedent imposes conditions addressing when transmission owners can 
exercise this option or limit conditions that transmission owners may impose on 

11 Id. P 22. 

12 Id. P 23. 

13 Id. P 24. 

14 SoCal Edison Answer at 3. 

15 Id. at 4. 

http:rejected.15
http:approval.14
http:Conduct.13
http:employees.12
http:treatment.11
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exercising it. SoCal Edison contends that if the Commission believed that any conditions 
or restriction of this sort needed to be imposed on transmission owners, it would have 
included them in Order No. 2003. 

19. SoCal Edison also argues that if the Commission believes that the abandoned plant 
approval condition deviates materially from the pro forma LGIA, it should approve it as 
superior to the pro forma LGIA.16 It argues that the Commission should make this 
finding, because the condition increases the likelihood that generation will be 
constructed, and, thus, able to interconnect to the CAISO grid. 

20. SoCal Edison disagrees that the abandoned plant approval condition is 
discriminatory and provides SoCal Edison with a competitive advantage.17 It maintains 
that its choice to make up-front funding of network upgrades contingent upon the receipt 
of abandoned plant incentives is not based upon whether it has a power purchase 
agreement with the interconnection customer. Instead, SoCal Edison claims that its 
decisions reflect its effort to determine the optimum network upgrades within its service 
territory that will need to be constructed or financed for California to reach its Renewable 
Portfolio Standard goals. It claims that “the fact that there is a Power Purchase 
Agreement . . . with [SoCal Edison] is not the only factor” used to determine whether to 
up-front finance network upgrades.18 To demonstrate this point, SoCal Edison cites the 
up-front funding it has agreed to provide for the Eldorado-Ivanpah project triggered by 
solar generation in the area.19 It explains that it decided to fund these network upgrades 
up-front despite the fact that Pacific Gas and Electric Company executed power purchase 
agreements for “significant amounts” of this generation. For these reasons, SoCal Edison 
contends that its selection of which network upgrades to up-front fund does not inhibit an 
open, transparent renewable generation procurement process. 

21. SoCal Edison addresses the M-S-R Parties’ specific allegation that it agreed to up-
front finance network upgrades for three of the six LGIAs SoCal Edison filed this year, 
because it executed power purchase agreements with those three generators (Solar 

16 Id. 

17 Id. 

18 Id. at 6. 

19 Id. We note that the Commission granted SoCal Edison’s petition for 
declaratory order for the Eldorado-Ivanpah project. Southern California Edison Co., 
129 FERC ¶ 61,246 (2009). It also accepted the related LGIA with Solar Partners. 
Southern California Edison Co., 131 FERC ¶ 61,016 (2010). 

http:upgrades.18
http:advantage.17
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Partners, Solar One, and Alta Wind).20 It points out that there are no network upgrades 
associated with the remaining three generator interconnections–Brea Power II, Dagget 
Ridge and Western Wind Energy. It also states that it had already received CAISO and 
Commission approval to up-front fund the Tehachapi Project, which Alta Wind will 
utilize to facilitate its interconnection to the CAISO grid. 

22. SoCal Edison dismisses as incorrect the M-S-R Parties’ claim that SoCal Edison 
provides benefits to generators at the expense of transmission customers because it earns 
a return on equity on the network upgrades it has chosen to fund up-front.21 SoCal 
Edison states that because network upgrades are part of its transmission system, it will 
earn a return on this investment regardless of who provides the funding. Finally, SoCal 
Edison dismisses the M-S-R Parties’ allegation that it may have violated the Standards of 
Conduct as a bad faith allegation to intimidate it by suggesting to the Commission that 
there should be an investigation. SoCal Edison claims that exercising its option to up-
front finance these network upgrades does not involve impropriety. 

III. Discussion 

A. Procedural Matters 

23. Pursuant to Rule 214 of the Commission’s Rules of Practice and Procedure, the 
notices of intervention and timely, unopposed motions to intervene serve to make the 
entities that filed them parties to this proceeding.22 Pursuant to Rule 214(d) of the 
Commission’s Rules of Practice and Procedure, the Commission will grant Solar One’s 
late-filed motion to intervene given its interest in the proceeding, the early stage of the 
proceeding, and the absence of undue prejudice or delay.23 Rule 213(a)(2) of the 
Commission’s Rules of Practice and Procedure prohibits an answer to a protest unless 
otherwise ordered by the decisional authority.24 We will accept SoCal Edison’s answer, 
because it has provided information that assisted us in our decision-making process. 

20 Id. 

21 Id. at 7. 

22 18 C.F.R. § 385.214 (2010). 

23 18 C.F.R. § 385.214(d) (2010). 

24 18 C.F.R. § 385.213(a)(2) (2010). 

http:authority.24
http:delay.23
http:proceeding.22
http:up-front.21
http:Wind).20
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B. Commission Determination 

24. As discussed below, we will conditionally accept in part and reject in part the 
LGIA with Solar One. We will conditionally accept the provisions of the LGIA that 
pertain to Phase 1. We will reject without prejudice the provisions of the LGIA pertaining 
to the Phase 2 network upgrades. According to the application, SoCal Edison will up-
front finance the Phase 2 network upgrades if Solar One meets certain conditions 
including, among other things, the commercial operation of 275 MW of generating 
capability for the Project and a Commission order granting it abandoned plant approval. 
Although SoCal Edison has voiced its intention to do so, it has not yet filed a petition for 
declaratory order requesting that the Commission grant abandoned plant approval for the 
Phase 2 upgrades. We therefore find that including an abandoned plant approval 
provision in the LGIA is premature. Additionally, SoCal Edison has not clearly indicated 
the need for an LGIA for Phase 2 upgrades to be on file at this time, given the conditions 
stipulated for funding by SoCal Edison. Because the issues raised by protesters address 
SoCal Edison’s treatment of the Phase 2 upgrades and we are rejecting those provisions, 
we need not address those issues in this proceeding. 

25. We will grant waiver of the 60-day notice requirement for good cause shown and 
conditionally accept those provisions of the LGIA that pertain to Phase 1, effective 
February 26, 2010. 25 Within 60 days of the date of this order, SoCal Edison must make a 
compliance filing that removes those provisions related to the Phase 2 network upgrades. 

26. If SoCal Edison later files an amended LGIA that includes the Phase 2 network 
upgrades, it will need to support its deviations from the CAISO pro forma LGIA in 
accordance with Commission precedent. In Order No. 2003, the Commission required 
Transmission Providers to file pro forma interconnection documents and to offer their 
customers interconnection service consistent with these documents.26 At the same time, 
the Commission recognized that there would be a small number of extraordinary 
interconnections where reliability concerns, novel legal issues, or other unique factors 
would call for non-conforming agreements.27 The Commission made clear that the filing 

25 See Central Hudson Gas & Electric Corp., 60 FERC ¶ 61,106 at 61,338-39, 
order on reh’g, 61 FERC ¶ 61,089 (1992); see also Prior Notice and Filing Requirements 
under Part II of the Federal Power Act, 64 FERC ¶ 61,139, at 61,984, order on reh’g, 
65 FERC ¶ 61,081 (1993) (waiver of prior notice will be granted if service agreements 
are filed within 30 days after service commences). 

26 Florida Power & Light Co., 118 FERC ¶ 61,176, at P 10 (2007) (FP&L). 

27 Order No. 2003 at P 913-915; FP&L at P 11. 

http:agreements.27
http:documents.26
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party must clearly identify the portions of the interconnection agreement that differ from 
its pro forma agreement and explain why the circumstances require a non-conforming 
interconnection agreement.28 

27. The Commission analyzes such non-conforming filings to ensure that reliability 
concerns, novel legal issues, or other unique factors necessitate the non-conforming 
provisions.29 A party seeking a case-specific deviation from an approved pro forma 
interconnection agreement bears a burden to explain what makes the interconnection 
unique and why its changes are operationally necessary (not merely “consistent with or 
superior to” to the pro forma LGIA).30 

The Commission orders: 

(A) SoCal Edison’s LGIA is conditionally accepted in part, effective 
February 26, 2010, and rejected in part, subject to the conditions set forth in the body of 
this order. 

(B) SoCal Edison is directed to make a compliance filing within 60 days of the 
date of this order, as discussed in the body of the order. 

By the Commission. 

( S E A L ) 

Nathaniel J. Davis, Sr., 
Deputy Secretary. 

28 Order No. 2003-B at P 140 (“[E]ach Transmission Provider submitting a non
conforming agreement for Commission approval must explain is justification for each 
nonconforming provisions and provide a redline document comparing the nonconforming 
agreement to the effective pro forma[Interconnection Agreement].”); FP&L at P 11. 

29 See PJM Interconnection, L.L.C., 111 FERC ¶ 61,098, at P 9 (2005) (PJM); 
Southern Company Servs., Inc., 116 FERC ¶ 61,231, at P 14 (2006) (Southern). 

30 PJM at P 9; Southern at P 14. 

http:LGIA).30
http:provisions.29
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Patrick C. Jackson
 
600 N. Darwood Avenue
 

San Dimas, California 91773
 
PHONE: (909)599-9914
 

E-MAIL: ochsjack@earthlink.net
 
REC'D - BLM - NSO 
9:00AM JUN 28 2010 

June 26, 2010 
California Energy Commission Attn: Docket No. 08-AFC-13 1516 Ninth Street, MS-14 Sacramento, 
California 95814-5512 
docket@energy.state.ca.us 

[US Mail & E-mail] 

Re: Docket No. 08-AFC-13, Application for Certification for the Calico Solar Project (Formerly SES Solar
 
One)
 

Dear Docket Clerk:
 

Pursuant to the California Energy Commission's CEQA-equivalent process and the Bureau of Land
 
Management's NEPA process to participate and consult in the scoping of the environmental analysis of 
the proposed Calico Solar Project, I am submitting my comments on the Bureau of Land Management's 
Draft Environmental Impact Statement for the Calico Solar Project. 

I certify under penalty of perjury that all of the comments are true, correct and complete to the best of 
my knowledge and belief. 

Respectfully submitted, 

Patrick C. Jackson, Intervenor 

Enclosure 

mailto:ochsjack@earthlink.net�
mailto:docket@energy.state.ca.us�
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Energy Resources Conservation and Development Commission
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INTRODUCTION 

The Bureau of Land Management (BLM) and the California Energy Commission (CEC) docketed the Staff 
Assessment/Draft Environmental Impact Statement Calico Solar Project Application for Certification (08-
AFCM3) on March 30, 2010. 

The comment period for the Staff Assessment (SA) ended on June 4,2010. 

The comment period for the Draft Environmental Impact Statement (DEIS) ends on June 30, 2010. The 
following comments are timely as they are being docketed prior to June 30, 2010. 

As currently proposed, the proposed Calico Solar Project will encompass 6,215 acres of public lands 
managed by the BLM and an unspecified amount of private land to be used in conjunction with the 
Project. 

The SA/DEIS must comply with NEPA requirements. The SA/DEIS states; 

Because the proposed project is located on public lands managed by the BLM, [the] BLM is the lead 
federal agency for evaluating environmental impacts of the proposed right-of-way under the National 
Environmental Policy Act (NEPA). The DEIS is the BLM's environmental evaluation of the potential 
impacts that could result from the authorization of the requested right-of-way. 

The SA/DEIS further states: 

The principal land use plan affecting this proposed project is the U.S. Bureau of Land Management's 
California Desert Conservation (CDCA) Plan of 1980, as amended. In the CDCA Plan, the location of the 
proposed Calico Solar Facility includes land that is classified as Multiple-Use Class L (Limited Use.) The 
Plan states that solar power facilities may be allowed within Limited Use area after NEPA requirements 
are met. This DEIS acts as the mechanism for complying with those NEPA requirements. [Emphasis 
added] 

The following comments are relevant and material. 

COMMENTS 

I. The Draft Environmental Impact Statement (DEIS) for the Calico Solar Project (Project) does not 
comply with Section 1500.1 of the National Environmental Policy Act (NEPA) as the DEIS does not 
contain sufficient information on Hector Road, a designated open route under the CDCA, or indicate if 
Hector Road will be closed by the proposed Project. 

1. Sec, 1500.1, Purpose of the National Environmental Policy Act, states: 

(a) The National Environmental Policy Act (NEPA) is our basic national charter for protection of the 
environment. It establishes policy, sets goals (section 101), and provides means (section 102) for 
carrying out the policy. Section 102(2) contains "action-forcing" provisions to make sure that federal 
agencies act according to the letter and spirit of the Act. The regulations that follow implement section 
102(2). Their purpose is to tell federal agencies what they, must do to comply with the procedures and 



  
    

 
   

   
   

   
   

 
  

  
    

 
  

 
  

 
      

  
  

 
 

    
 

  
 

     
    

 
 

   
 

  
   

 
   

   
 

    
      

     
   

 
   

 
  

  
 

 

 

achieve the goals of the Act. The President, the federal agencies, and the courts share responsibility for 
enforcing the Act so as to achieve the substantive requirements of section 101. 

(b) NEPA procedures must insure that environmental information is available to public officials and 
citizens before decisions are made and before actions are taken. The information must be of high 
quality. Accurate scientific analysis, expert agency comments, and public scrutiny are essential to 
implementing NEPA, Most important, NEPA documents must concentrate on the issues that are truly 
significant to the action in question, rather than amassing needless detail. 

(c) Ultimately, of course, it is not better documents but better decisions that count. NEPA's purpose 
is not to generate paperwork—even excellent paperwork-but to foster excellent action. The NEPA 
process is intended to help public officials make decisions that are based on understanding of 
environmental consequences, and take actions that protect, restore, and enhance the environment. 
These regulations provide the direction to achieve this purpose. [Emphasis added] 

2. The analyses contained in the DEIS is to be: 

... based upon information from the: 1) Application for Certification (AFC), 2) responses to data requests, 
3) supplementary information from local, state, and federal agencies; interested organizations; and 
individuals, 4) existing documents and publications, 5) independent research, and 6) comments at 
workshops. 

3. Hector Road is a designated open route under the West Mojave Plan amendment to the CDCA. 

4. The SA/DEIS states: 

Currently, open Bureau of Land Management (BLM) routes traverse the project area. Those routes 
would be closed if any of the action alternatives or California Desert Conservation Area (CDCA) Plan 
amendments are approved. 

5. The DEIS does not state if Hector Road will be closed. 

6. The closure of Hector Road and the other designated open routes that traverse the Project will 
have a significant environmental impact on the nearby privately owned lands. 

7. The DEIS is deficient as it does not address the environmental impact of closing the designated 
open routes near the proposed Project. 

II. The Draft Environmental Impact Statement (DEIS) for the Calico Solar Project does not comply with 
Section 102 [42 USC § 4332] of the National Environmental Policy Act (NEPA) which requires the BLM 
to comply with Section 552 of Title 5, United States Code (Freedom of Information Act (FOIA), and the 
BLM is not complying with the FOIA. 

8. Title 42, Chapter 55, § 4332(2)(C)(i) states, in pertinent part: 

The Congress authorizes and directs that, to the fullest extent possible: (2) all agencies of the Federal 
Government shall -



    
   

   
 

 
   

    
  

  
    

   
   

 
 

 
    

  
 

    
     

    
 

 
      

  
  

 
  

 
    

 
    

   
 

  
 

    
    

 
     

 
 

     
    
   

 
   

  

 

 

 

 

(C) include in every recommendation or report on proposals for legislation and other major Federal 
actions significantly affecting the quality of human environment, a detailed statement by the 
responsible official on -

(i) the environmental impact on the proposed action. 
Prior to making any detailed statement, the responsible Federal official shall consult with and obtain the 
comments of any Federal agency which has jurisdiction by law or special expertise with respect to any 
environmental impact involved. Copies of such statement and the comments and views of the 
appropriate Federal, State, and local agencies, which are authorized to develop and enforce 
environmental standards, shall be made available to the President the Council on Environmental Quality 
and to the public as provided by section 552 of title 5. United States Code, and shall accompany the 
proposal through the existing agency review processes. [Emphasis added] 

9. The Freedom of Information Act is codified at Section 552 of Title 5, United States Code. 

10. In December 2009, I requested the BLM provide "all records the Bureau of Land Management 
has on Hector Road" under the Freedom of Information Act (FOIA). 

11. The records were requested under FOIA as the BLM refused to docket its response to my 
September 5, 2009 and October 25, 2009 letters regarding Hector Road as required by Section 1712(c) 
of Title 20, California Code of Regulations. I requested the BLM docket its responses and the BLM 
responded, 

The BLM does not 'docket' responses to the public; however, these decisions are available to the public 
under FOIA. The BLM is a Federal agency and except under special circumstances as determined by the 
BLM, the California Code does not apply." 

12. The BLM's refusal to docket its response was arbitrary and capricious as: 

(a) I was an Intervenor at the time of the denial. 

(b) As a Party to the Application For Certification, the BLM is required to comply with Section 
1712(c) of Title 20, California Code of Regulations. 

(c) The BLM is withholding records requested under FOIA. 

13. Records on Hector Road are not protected from release under the nine BLM exemptions. 
14. In January, February and April 2010, the BLM provided various documents on Hector Road. 

15. The BLM did not provide all the records it has on Hector Road and was notified of this fact in 
April, 2010. 

16. On May 3, 2010, William Quillman of the BLM notified me through my attorney the BLM was not 
going to provide the requested documents, confirming Roxie C. Trost's March 18, 2010 declaration the 
BLM considered the matter closed. 

17. On May 5, 2010, I notified Jim Stobaugh, Rich Rotte, Alan Stein, Roxie C, Trost and William 
Quillman (BLM personnel involved in the AFC) I intended to file a FOIA appeal. 



 
    

  
 

  
 

   
  

 
   

 
  

  
    

  
  

  
 

 
      

  
 

    
     

  
 

      
 

    

    

    

     
    

     

    
    
     
    

 
   

 
  

 
 

    
 

 

 

18. On May 8, 2010, I filed a Freedom of Information Act Appeal with the FOIA Appeals Office, 
Department of the Interior, Office of the Solicitor. 

19. The appeal is ongoing. 

20. The DEIS does not meet NEPA requirements as the BLM is withholding relevant and material 
information on Hector Road requested under FOIA. 

21. NEPA requires the BLM to provide information requested under FOIA, 

Enacted in 1970, NEPA is a fundamental tool used to harmonize our economic, environmental, and 
social aspirations and is a cornerstone of our Nation's efforts to protect the environment. NEPA 
recognizes that many Federal activities affect the environment and mandates that Federal agencies 
consider the environmental impacts of their proposed actions before acting. Additionally NEPA 
emphasizes public involvement in government actions affecting the environment by requiring that the 
benefits and risks associated with proposed actions be assessed and publicly disclosed, [Emphasis 
added] 

22. The DEIS and FEIS will not comply with NEPA until the BLM provides records requested under the 
Freedom of Information Act. 

III. The Draft Environmental Impact Statement (DEIS) for the Calico Solar Project does not comply with 
Section 102 of NEPA which requires the BLM to comply with the FOIA and the BLM is not complying 
with the FOIA. 

23. In December 2009, I requested the BLM provide all records the Bureau of Land Management has on 
the following projects: 
Project Geographic Date 

Number Description Location Initiated 

DOl-BLM- Stirling Existing Water Hector Quad: 10/14/2008 

CA-680-2009- Well Quantity Testing T9N, R5E, Sec 32 
0003 CACA-50393 SWNW SBBM 

CA-680- SES Solar One 1-2 T8N, R5E, Sec 10 & 5/12/2008 

08-47 Water Wells for Testing T8N, R6E, Sec 7, 
Depth/Quantity of SBBM—Hector 7.5 
Groundwater; CX: 516 Min USGS Quad 
DM 11.9 E(19) 

24. Water well records are not protected from release under the nine BLM exemptions. 

25. The BLM did not acknowledge my December 2009 FOIA request and I requested the records a 
second time. 

26. In April 2010, the BLM provided various water well documents. 



   
   

 
     

     
  

 
    

 
        

   
 

 
    

  
 

       
   

  
 

   
 

 
   

  
  

  
 

    
 

        
  

 
   

   
  

    
    

      
   

 
     

  
 

   
      

  
 

27. The BLM did not provide all the records it has on the water well testing and water well sites and 
was notified of this fact in April, 2010.24 

28. On May 3, 2010, William Quillman of the BLM notified me through my attorney the BLM was not 
going to provide the requested documents confirming Roxie C, Trost's March 18, 2010 declaration the 
BLM considered the matter closed.25 26 

29. The existing water well in T9N, R5E, Section 32 is known as the Crows Nest Well. 

30. Public access to records on the Crows Nest Well is relevant, material and necessary to 
determine the Project's environmental impact on underlying groundwater and the Lavic Valley 
Groundwater Basin. 

31. Only the BLM and the Applicant have the records on the water well quantity testing performed 
on the Crows Nest Well. 

32. I asked the Applicant to provide information of the water well quantity testing performed on the 
Crows Nest Well at the April 16, 2010, Energy Commission Staff Workshop on the Staff Assessment/ 
Draft Environmental Impact Statement for the Calico Solar Project. 

33. On May 4, 2010, the Applicant docketed the Applicant's Submittal of Additional Information. 
The docketed letter states in pertinent part: 

Information on Crow's Nest Well: The Applicant, as part of initial site assessments, did evaluate the 
Crow's Nest Well, however, it was found to be dry, possibly obstructed, and approximately 133 feet 
deep. The Applicant recorded photographs of the well and those are provided as Attachment C. 
[Emphasis in text] 

34. The nearby private property owners have information and belief the Crows Nest Well was not 
"found to be dry." In part: 
(a) The Applicant's May 4, 2010 response contradicts the Applicant's 2009 response to Data 
Adequacy Request 49, which states, in pertinent part: 

The two groundwater wells present within the immediate site vicinity include: one in the central portion 
of the site in an area of private land; and another (the 'Crow Nest Well') about 1.5 miles north of the 
westernmost point of the project. Both wells are shown in attachment WR-1. According to the BLM. the 
Crow Nest Well was approximately 170 feet deep and historically used to support the grazing of 
livestock. It was associated with two 4.500-gallon above ground water tanks (Personal communication 
with Rich Rotte. 2008). URS measured depth to water in this well to be about 130 feet and the total well 
depth to be approximately 138 feet. [Emphasis added] 

(b) The Applicant April 2009 response to Data Adequacy Request 49 is almost identical to the 
Applicant's response to Data Request 69. 

35. Information of water tests performed at the Crows Nest Well is relevant and material to 
determine existing groundwater conditions and the impact the proposed Project will have on 
groundwater, the Lavic Valley Groundwater Basin, and the Pisgah Fault, a designated Alquist-Priolo 
Earthquake Fault Zone which traverses the southern part of the Project. 

http:closed.25


 
   

  
 

   
  

 
    

 
 

 
 

   
  

     
  

 
     

 
 

    
    

  
  

 
    

  
 

 
 

      
 

 
    

 
 

 
 

 
 

 

 

 

36. The DEIS does not meet NEPA requirements as the BLM is withholding relevant and material 
records on water well tests requested under the Freedom of Information Act. 

37. The DEIS and FEIS will not comply with NEPA until the BLM provides all records requested under 
the Freedom of Information Act. 

IV. The DEIS does not comply with NEPA as the BLM's withholding of records prevents the public to be 
involved in the decision-making process. 

38. The Council of Environmental Quality for NEPA: 

… wants to develop more effective and accessible tools for citizen involvement in government decision-
making. These actions are designed to provide carefully-tailored new assessment and reporting 
requirements, facilitate agency compliance with NEPA, and enhance the quality of public involvement in 
governmental decisions relating to the environment.29 [Emphasis added] 

V. The DEIS and FEIS will not comply with NEPA until the BLM provides records requested under FOIA 
and the records are circulated for public review and comment. 

39. To date, the BLM has not provided relevant and material information in order for the DEIS to 
comply with NEPA. The Memorandum of Understanding Between the U.S. Department of Interior, 
Bureau of Land Management California Desert District and the California Energy Commission Staff 
Concerning Joint Environmental Review For Solar Thermal Power Plant Projects states, in pertinent part: 

The assessments provided by the Parties must be sufficient to meet all federal and state requirements 
for NEPA and CEQA and shall be included as part of the joint Preliminary Staff Assessment/Draft 
Environmental Impact Statement and the joint Final Staff Assessment/Final Environmental Impact 
Statement. 

40. The DEIS is deficient and must be revised to comply with NEPA and circulated for public review 
and comment. 

41. I certify under penalty of perjury that all of the preceding comments are true, correct and 
complete to the best of my knowledge and belief. 

June 26, 2010 
Date 

Patrick C. Jackson 

http:environment.29


          
        

 

 

 
 

   

 
 

 
 
 

 

 

 

 

 
 

                            
 

 
                         

 
 

 

 

 
 

 
 
 
 
 
 
 
 

 

 

 

 
 

   
  
 

 

 
 
 

LAND USE SERVICES DEPARTMENT 

ADVANCE PLANNNING 
385 North Arrowhead Avenue • San Bernardino, CA 92415-0182 
(909) 387-4147  Fax (909) 387-3223 
http://www.sbcounty.gov/landuseservices 

June 4, 2010 

Mr. Christopher Meyer, Project Manager 
California Energy Commission 
1516 Ninth Street 
Sacramento, CA 95814 

COUNTY OF SAN BERNARDINO 

DENA M. SMITH 
Director 

        Sent by U.S. Mail and e-mail 

Subject: March 2010 Staff Assessment / Draft Environmental Impact Statement for Calico Solar 
Application for Certification  (08-AFC-13) 

Dear Mr. Meyer: 

Thank you for providing the March 2010 Staff Assessment/Draft Environmental Impact Statement 
(SA/DEIS) for the Calico Solar project for our review.  The proposed project would utilize Stirling engine 
technology (aka “SunCatchers”) to generate approximately 850 megawatts (MW) of electricity on a 
project site encompassing 8,230 acres north of Interstate 40 in unincorporated San Bernardino County, 
near the Pisgah area. The project is proposed on public land managed by the U.S. Bureau of Land 
Management, and the California Energy Commission (CEC) has permitting jurisdiction and is the lead 
agency for the California Environmental Quality Act (CEQA) pursuant to the Warren-Alquist Act, also 
known as the Warren-Alquist State Energy Resources Conservation and Development Act, Division 15, 
Section 25213, Public Resources Code. The County appreciates the opportunity to comment on the 
Staff Assessment, which functions as the CEQA document for the project, and the Draft EIS. 

The County has three key issues that should be addressed for each of the large scale renewable energy 
projects within our boundaries: endangered species mitigation, mitigation for infrastructure impacts, and 
addressing the impacts to County services operations costs and lost recreation and tourism revenue.   

Regarding mitigation for threatened/endangered species, the County supports project development in a 
manner that optimizes future economic opportunity by minimizing land set-asides and instead focusing 
on funding conservation, habitat restoration and species recovery efforts.  The Staff Assessment is 
consistent with our approach by firstly, requiring avoidance of impacts via several mitigation measures, 
including rehabilitation in BIO-29 and invasive plant removal in BIO-11.  Mitigation measure BIO-17 
discusses compensatory mitigation and sensibly allows financial security for the procurement of land 
suitable for desert tortoise, as well as funding for the enhancement and long-term management of these 
lands. The County strongly supports the option to provide adequate mitigation fees in lieu of providing 
mitigation land, especially when the replacement involves multiples (e.g. 3 to 1) of the project acreage. 
We believe that this is a realistic and adequate mitigation strategy for the loss of habitat instead of 
simply requiring mitigation land to be provided.  Further, this is only one of many renewable energy 
projects being planned for construction within San Bernardino County, presumably all of which will 
require biological mitigation.  The cumulative impacts of requiring mitigation lands are not addressed in 
terms of economic impacts to the host jurisdiction.  

With regard to addressing economic impacts to the County including infrastructure cost impacts and 
ongoing operations and maintenance costs, the County is developing a fiscal impact analysis to 
determine project-specific cost impacts that will be sought from project proponents. That analysis is 
ongoing at this time. 

Board of Supervisors
          BRAD MITZELFELT….……....First District  NEIL DERRY ….……………….Third District GREGORY C. DEVEREAUX 

PAUL BIANE……………….Second District  GARY C. OVITT……..………..Fourth District County Administrative Officer 
                   JOSIE GONZALES.…….………..Fifth District 

http://www.sbcounty.gov/landuseservices


 
                    

 
     
       

 
 

 
 

 

 
 
 
 
 

 
 

 

 
 

 

 

 

 

 

 
  

 

 
 

  
 

   

          
 

   
    

March 2010 Staff Assessment/DEIS for Calico Solar Application for Certification 
(08‐AFC‐13) 
June 4, 2010 
Page 2 of 3 

In considering the analysis of Worker Safety and Fire Protection in Section C.15 of the SA/DEIS, the 
County Fire Department supports CEC staff on the determinations and conclusions provided in the 
Summary and Conclusions Section C.15.1, but does not support the adequacy of the mitigation 
measures proposed to reduce those impacts to a level less than significant.  The County Fire Department 
agrees with the CEC staff determination that “the project will have a significant impact on the local fire 
protection services” and that “the added emergency response needs will pose significant added demands 
on local fire protection services”.  The Fire Department further supports CEC staff conclusions with 
regard to Cumulative Impacts in Section C.15.4.3 wherein “Staff concludes that the Calico Solar Project 
would have a cumulative significant impact on local services.”  However, the County Fire Department 
does not support the adequacy of the mitigation measures as outlined in Condition of Certification Worker 
Safety – 6.  With regard to adequately mitigating the impacts to fire and emergency response capacity, 
including but not limited to staffing, operations, equipment and facilities, we believe that additional 
mitigation is required and should be fully analyzed in the SA/DEIS. 

The County supports the creation of 393 construction jobs and the 180 full-time new permanent jobs 
created by the Project. The SA/DEIS Section C.10.10 discusses the estimated economic benefits from 
the Project: $220 million in annual property taxes, $159 million in construction wages, and an additional 
$25.9 million in indirect and induced effects related to supplies, services and household spending. 
Annual direct spending is estimated at $17.5 million for the 30-year life of the Project (SA/DEIS page 
C.10-19). 

In terms of aesthetic impacts, the County is in agreement with the required mitigation regarding setbacks 
and revegetation during restoration after operations cease.  The SunCatchers are approximately 40 feet 
in height and the 500-foot setback requirement for Interstate 40, and the 250-foot setback for the staging 
areas are far in excess of the County standard setback.  With these considerations, the Project is not 
inconsistent with the County General Plan and Development Code, although it is still a significant visual 
impact as stated on page C.13-39 of the SA/DEIS. 

Regarding geologic and seismic considerations, we note that the Lavic Lake fault partially underlies this 
site (Sections 12 and 15).  The fault experienced surface ground rupture during the 1999 Hector Mine 
earthquake and was subsequently evaluated by the California Geological Survey and has been included 
within an Alquist-Priolo Earthquake Fault Zone.  However, we do not see an adequate discussion of 
onsite faulting in the SA/DEIS.  Structural and safety requirements may be needed and should be 
analyzed further. 

With regard to water usage, the County policy is to require a groundwater assessment report if a project 
anticipates using 10 acre feet per year (AFY) or more of groundwater.  The project appears to fall into 
that category for both construction phases and for operations.  The principal use of project water will be 
for washing the 34,000 Sun Catcher mirrors.  Approximately 20 AFY are estimated to be required for 
this.  Higher volumes will be required during project construction.  The total for the first 12 months of 
construction is estimated at 238 acre feet and the total for the full construction period of 40 months is 
estimated to be 556 acre feet.  

As a result of the lack of a reliable, good quality water source in the immediate vicinity of the site, the 
applicant (Calico Solar, LLC) proposes to purchase offsite groundwater from the BNSF railroad. The 
groundwater would be pumped from a currently idle well located 64 miles to the east in Cadiz Valley. 
The groundwater would be pumped to a railroad tanker car and sent via rail to the project site. The 
document indicates that there will be a 30 to 35 year water purchase agreement between BNSF and 
Calico Solar.  Not only would this activity be subject to the San Bernardino County Desert Groundwater 
Management Ordinance, BNSF is not a licensed water purveyor and does not have a water district 
authority nor a district boundary.  Several approvals would be necessary including an updated well 
permit and water purveyor permit from County Environmental Health Division, and possibly approval 
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from the County Local Agency Formation Commission (LAFCO) to create a district boundary.  All of this 
requires analysis to comply with CEQA.  The export of large volumes of water via rail could require a 
County Conditional Use Permit.  Calico Solar should be required to comply with all of the County 
requirements prior to utilizing a proposed water source.  The SA/DEIS does not fully analyze the 
availability of water from the BNSF well.  It also is not clear how the CEC will regulate the BNSF well 
usage. 

Although the SA/DEIS acknowledges the San Bernardino County Desert Groundwater Management 
Ordinance, Mitigation Measure Soil & Water No. 8 does not require approval from the County but only 
review and comment, similar to the CEC conditioning for Bright Source. 

Soil & Water - 8 

At least two (2) months prior to construction, a Groundwater Level Monitoring and 
Reporting Plan shall be submitted to the County of San Bernardino for review and 
comment before completion of Condition of Certification SOIL& WATER-3, and a 
copy of the County’s comments and the plan shall be submitted to both BLM’s 
Authorized Officer and the CPM for review and approval. 

Thank you for considering our comments.  If you have any questions or require any information, please 
contact me at (909) 387-4371 with any questions. 

Sincerely, 

Carrie Hyke, AICP, Principal Planner 
Environmental and Mining Team 
Advance Planning Division 

cc:	 Brad Mitzelfelt, Supervisor, First District 
Gerry Newcombe, Deputy Administrative Officer 
Dena Smith, Director, Land Use Services 
James M. Squire, Deputy Director, Advance Planning 
Bart Brizzee, Deputy County Counsel 
Peter Brierty, County Fire Marshal 
Wes Reeder, County Geologist 
Paul Marshall, California Energy Commission 
Roxie Trost, Field Manager, Barstow Field Office Bureau of Land Management 
Jim Stobaugh, Project Manager, Bureau of Land Management 
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On behalf of California Unions for Reliable Energy (“CURE”), this letter 
provides comments on the Staff Assessment/Draft Environmental Impact 
Statement (“SA”) for the Calico Solar Project (“Project”).  This SA has two 
insurmountable legal problems. First, the Applicant failed to provide sufficient 
information about the environmental setting upon which Staff can provide a legally 
adequate analysis. Second, the Applicant has changed the Project continually since 
the Application for Certification (“AFC”) was accepted as “data adequate,” and 
months after Staff published the SA.  Both of these problems present a difficult task 
for the Commission: complete a legally defensible CEQA analysis without accurate 
or adequate baseline information, with a constantly changing project description, 
and do it more quickly than feasibly possible; all so that the Applicant can qualify 
for federal stimulus dollars. 

It is also obvious that Staff has invested enormous time and effort in 
attempting to work around the inadequacies in the AFC and technical reports 
submitted by the Applicant.   Staff has developed complex mitigation options and 
plans in an attempt to anticipate and mitigate for unidentified project impacts.  
Unfortunately the environment isn’t predictable (especially the relatively unstudied 
and fragile desert ecosystem).  This is exactly why, in the California legislature’s 
infinite wisdom, CEQA was drafted to require a description of the physical 
environment as it exists at the time CEQA review is commenced, so as to provide a 
baseline from which to measure environmental impacts.  That baseline data is 
utterly deficient in this SA. 

In fact, the SA allows much of the baseline data, which ordinarily is the 
starting point for developing an environmental analysis, to be submitted later, 
pursuant to conditions of certification.  Therefore the Applicant is only required to 
gather this baseline data post-project approval.  This novel theory turns CEQA on 
its head. 

Staff has been honest and forthcoming about WHY the Energy Commission is 
willing to entertain this backwards methodology – because the Applicant claims 
that the success of this Project is dependent upon stimulus funding: 

Because the applicant intends to apply for stimulus funding under the 
American Recovery and Reinvestment Act (ARRA), and must begin 
construction by the end of the year to qualify, biological surveys for a
variety of species will be conducted concurrently with the review of this 
document. These survey activities include, but are not limited to, 
preconstruction surveys for specific resources (i.e., rare plants, nesting 
birds, desert tortoise, etc.).1 

1 SA, p. C.2-1. 
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However, the ARRA rules have since changed.  It is no longer necessary for
the Applicant to begin construction by the end of the year to obtain ARRA funding.  
The ARRA requirements now include a “safe harbor provision” to provide just the 
sort of breathing room that this Project desperately needs and CEQA demands.  The 
recently published Program Guidance for ARRA2 eliminates the Applicant’s need to 
begin physical on-site construction by the end of the year.3 

According to the Program Guidance, “[c]onstruction begins when physical 
work of a significant nature begins,” and “physical work of a significant nature” may 
be “when more than 5 percent of the total cost of the property has been paid or 
incurred.”4  The five percent can be spent solely on purchasing equipment without 
any site disturbance, and thus there is no need to rush the environmental review 
process to allow construction prior to the end of the year.   

Therefore, in light of the Applicant’s failure to provide an enormous amount 
of information necessary for Staff’s analysis of the Project, Staff should require all of 
the baseline information at the time it is needed most – during the environmental 
review process – while mitigation and alternatives are being developed and 
analyzed, as is required by CEQA. Moreover, this analysis must be circulated for 
public review and comment. 

Now the Applicant’s fallback argument is that their contract with the utility 
to purchase power has a set deadline.  Neither ARRA funding nor a utility contract 
provides a CEQA override. The Commission has enough experience with power 
plant siting proceedings to know that contracts can be renegotiated.   

Staff has clearly made tremendous efforts to identify and attempt to create 
mitigation for significant environmental impacts posed by the Project.  In fact, we 
agree with many of Staff’s analyses and conclusions that led Staff to require the 
Applicant to conduct additional survey efforts.  Much of Staff’s work on this Project 
is to be commended.  But no amount of Staff problem-solving can get around 
CEQA’s requirement that an environmental review must begin with adequate 
baseline data and a stable project description. Thus, until these legal requirements
are met, the SA does not satisfy the requirements of the California Environmental 
Quality Act (“CEQA”)5 or the Warren-Alquist Act.6 

Moreover, the anticipated process for preparing a Revised Staff Assessment 
that is not circulated for public review, and only provides the parties a limited 
amount of time to prepare testimony, would fail to provide meaningful review as 

2 http://www.ustreas.gov/recovery/docs/guidance.pdf, revised March, 2010.
 
3 Id. pp. 6-7. 

4 Id. pp. 6-7. 

5 Pub. Resources Code, § 21000 et seq.
 
6 Id., § 25500 et seq.
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required by these statutes and their implementing regulations.  Accordingly, an
adequate, revised SA must be prepared and circulated for public review and 
comment. 

I. 	 THE SA MUST BE REVISED AND RECIRCULATED FOR PUBLIC 
COMMENT 

In the approval process for an application for certification of a power plant 
project, the Energy Commission acts as lead agency under CEQA.7  In all essential 
respects, its process is functionally equivalent to that of all other CEQA 
proceedings.8  Specifically, the SA is the functional equivalent to a draft 
environmental impact report (“EIR”),9 the draft environmental document prepared
by Staff to inform decision-makers and the public of a project’s environmental 
impacts. 

CEQA has two basic purposes. Unfortunately, the SA falls short of satisfying 
either of them. First, CEQA is designed to inform decision makers and the public 
about the potential, significant environmental effects of a project.10  The SA, like an 
EIR, is the “heart” of this requirement.11  The EIR has been described as “an 
environmental ‘alarm bell’ whose purpose it is to alert the public and its responsible 
officials to environmental changes before they have reached ecological points of no 
return.”12  CEQA mandates that an EIR, or EIR equivalent, be prepared “with a 
sufficient degree of analysis to provide decision-makers with information which 
enables them to make a decision which intelligently takes account of environmental 
consequences.”13  Further, in preparing an environmental document, “an agency 
must use its best efforts to find out and disclose all that it reasonably can.”14 

Second, CEQA directs public agencies to avoid or reduce environmental damage 
when possible by requiring alternatives or mitigation measures.15 

7 Id., § 25519(c). 

8 Id., § 21080.5. 

9 See Memorandum of Understanding Between the U.S. Department of the Interior, Bureau of Land 

Management California Desert District and the California Energy Commission Staff, Concerning 

Joint Environmental Review For Solar Thermal Power Plant Projects, p. 4, available at 

http://www.energy.ca.gov/siting/solar/BLM_CEC_MOU.PDF (“[t]he assessments provided by the 

Parties must be sufficient to meet all federal and state requirements for NEPA and CEQA and shall 

be included as part of the joint Preliminary Staff Assessment/Draft Environmental Impact 

Statement and the joint Final Staff Assessment/Final Environmental Impact Statement.”) 

10 14 Cal. Code Regs. (“CEQA Guidelines”), § 15002(a)(1).)   

11 No Oil, Inc. v. City of Los Angeles (1974) 13 Cal.3d 68, 84. 

12 County of Inyo v. Yorty (1973) 32 Cal.App.3d 795. 

13 CEQA Guidelines, § 15151. 

14 Id., § 15144.
 
15 Id., § 15002(a)(2) and (3).  See also Citizens of Goleta Valley v. Board of Supervisors (1990) 52 

Cal.3d 553, 564; Laurel Heights Improvement Ass’n v. Regents of the University of California (1988) 

47 Cal.3d 376, 400.   
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The SA could not have satisfied these purposes because the Applicant failed 
to provide Staff with the information necessary to draft a CEQA-compliant 
document. Although Staff indicate that the “SA, the result of the Energy 
Commission staff’s environmental evaluation process, is functionally equivalent to 
the preparation of an [EIR],”16 this statement is incorrect.  The SA simply does not 
contain the information and analyses required by CEQA and its implementing
guidelines to be functionally equivalent to an EIR.17  Because the Applicant 
neglected to provide Staff with sufficient information, Staff issued a SA that is 
incomplete with respect to potentially significant impacts and mitigation measures 
for several resource areas.  

Further, the SA’s deficiencies violate the Energy Commission’s own 
regulations for power plant site certification (“Regulations”).18  The Commission’s 
regulations state that the Applicant “shall have the burden of presenting sufficient 
substantial evidence to support the findings and conclusions required for 
certification of the site and related facility.”19  The Regulations require Staff to
“present the results of its environmental assessments in a report” which “shall be 
written to inform interested persons and the commission of the environmental 
consequences of the proposal.”20  Staff shall “ensure a complete consideration of 
significant environmental issues in the proceeding.”21  As shown below, the SA lacks 
a considerable amount of information regarding potentially significant impacts and 
mitigation measures for several resource areas.  Thus, the SA has not completely 
considered all “significant environmental issues” related to the Project, nor does the 
SA notify the public or decision-makers of the “environmental consequences” of the 
Project. 

It appears that Staff’s goal is to include additional and new analyses and 
mitigation measures in two or more documents that together constitute a Revised 
Staff Assessment (“Revised SA”).  As contemplated in scheduling conferences, the 
various portions of the Revised SA would not be circulated for public review and 
comment, or provide a process for responding to comments, all of which is required 
by CEQA. Instead, the schedule that has been discussed but not officially adopted 
provides for no public comment and only provides the parties a very limited time to 
prepare testimony prior to evidentiary hearings, a process that clearly fails to 
provide meaningful review as required by CEQA, the Warren-Alquist Act and their 
implementing regulations.   

16 SA, p. A-1.
 
17 Pub. Resources Code, § 21100; CEQA Guidelines, §§ 15120(c), 15122-15131.
 
18 Cal. Code Regs., §§1001-2557. 

19 20 Cal. Code Reg., § 1748(d).   

20 Id., § 1742.5(b) and (c).  

21 Id., § 1742.5(d). 
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CEQA requires renotice and recirculation of an EIR, or EIR equivalent, for 
public review and comment when significant new information is added to the EIR 
following public review but before certification.22  The CEQA Guidelines clarify that 
new information is significant if “the EIR is changed in a way that deprives the 
public of a meaningful opportunity to comment upon a substantial adverse 
environmental effect of the project or a feasible way to mitigate or avoid such an 
effect.”23 

Here, the Revised SA will contain many new analyses and mitigation 
measures for significant, unresolved issues. Indeed, that is the very purpose of the
Revised SA. For example, the Revised SA will include wholly new mitigation 
measures for cultural resources never seen before by the public.  In addition, the 
Revised SA will contain never before disclosed mitigation measures for admittedly 
significant impacts to federally listed desert tortoise and rare plants.  The Revised 
SA will also provide an analysis of groundwater use, as the sole water supply in the 
groundwater basin. The Revised SA will also provide a new analysis of potentially 
significant impacts to the golden eagle, a California fully protected species and 
federal sensitive species.  The Revised SA may also include numerous new analyses 
and/or mitigation measures as a result of forthcoming information from the 
Applicant regarding impacts to the Mojave fringe-toed lizard, special status plants, 
and desert tortoise.  The addition of this significant new information, which has not 
yet been analyzed and disclosed in a report by Staff, requires that the Revised SA 
be recirculated for public review and comment. 

The purpose of recirculation is to give the public and other agencies an 
opportunity to evaluate the new data and the validity of conclusions drawn from 
it.24  Consequently, the plan to include numerous additional analyses and 
mitigation measures in the Revised SA without renoticing and recirculating the 
revised document for public review and comment violates CEQA.  The SA is being
revised to inform the public and decision makers of the Project’s significant impacts, 
and to avoid or reduce environmental damage when possible by requiring 
alternatives or mitigation measures.  Thus, Staff, after receiving the necessary 
information from the Applicant, must draft and circulate a complete SA for public 
review and comment. The Committee must revise the schedule to incorporate this 
legally mandated procedure. 

22 Pub. Resources Code, § 21092.1. 

23 CEQA Guidelines, § 15088.5.  

24 Sutter Sensible Planning, Inc. v. Bd. of Supervisors (1981) 122 Cal.App.3d 813, 822.   
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II. THE SA MUST PROVIDE SUFFICIENT DETAIL TO ANALYZE THE 
PROJECT’S IMPACTS 
The SA must provide sufficient information to allow decision-makers and the 

public to understand the environmental consequences of the Project.25  Because the 
Applicant failed to meet its burden to provide Staff with necessary information, the 
SA falls short of CEQA’s requirements.  Instead, Staff was compelled to release an 
incomplete SA, with the intention of providing additional information and analyses 
in a Revised SA. In turn, the public was denied an adequate opportunity to 
evaluate the environmental impacts of the Project and proposed mitigation
measures to reduce significant impacts.   

Preparing an environmental review document and considering comments on
it from the public enables the agencies that will consider the project to have the 
information necessary to weigh competing policies and interests.26  Further, if 
significant new information is added to an environmental review document, the 
lead agency must recirculate the document for further review and comment.27 

The following statements contained in the SA demonstrate that, because the 
Applicant failed to meet its “burden of presenting sufficient substantial evidence to 
support the findings and conclusions required for certification of the site and related 
facility,”28 the SA is deficient under CEQA: 

•	 Several outstanding issues remain, and the applicant needs to 
provide additional information in order for staff to be able to 
complete the staff analysis. The needed information includes: 
vegetation mapping of the jurisdictional drainages; botanical surveys 
of the entire project area; desert tortoise surveys of the entire project 
area; and an assessment of the breeding status of burrowing owl on the
project site. Staff requires these items, as the information collected 
during these additional studies/surveys would be included in the 
Supplemental Staff Assessment (SSA) for this project.29 

•	 Staff considers the [as yet unidentified] translocation effort for desert 
tortoise to be the critical path for commencement of 
construction activities.30 Currently the locations(s) of the
translocation sites remain under development; however, the applicant 
continues to work with staff, USFWS, and CDFG to identify these 

25 Napa Citizens for Honest Gov’t v. Napa County Board of Supervisors (2001) 91 Cal.App.4th 342, 
356. 

26 Citizens of Goleta Valley v. Board of Supervisors (1990) 52 Cal.3d 553, 576. 

27 Pub Resources Code, § 21092.1; CEQA Guidelines, § 15088.5.   

28 20 Cal. Code Reg. § 1748(d). 

29 SA, p. C.2-6.
 
30 Id. 
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areas. Staff will provide additional information about the 
relocation/ translocation plan in the SSA.31 

•	 Currently the applicant is conducting one hundred percent surveys of 
the project site in order to accurately assess the potential for 
desert tortoise. 32 

•	 The applicant has not yet proposed specific mitigation to 
reduce impacts to State waters during construction of the 
proposed project. However, it is expected that the applicant will 
submit a formal application to the CDFG that contains Best
Management Practices designed to minimize the potential effects to 
State waters.33 

•	 Currently the location of the proposed mitigation lands [for
biological resources impacts] has not been identified… Prior to the 
release of the SSA, staff, CDFG, and USFWS will identify the
proposed mitigation lands that comply with CDFG and USFWS 
requirements.34 

•	 Requirements for discharges of brine waters to evaporation ponds, 
dredge and fill in waters of the state, and sanitary septic systems, are 
pending receipt of information to be submitted by the 
applicant. Once this information has been submitted, requirements 
will be developed and included in the SSA.35 

•	 [S]taff has determined that the impacts of the SunCatchers may 
present a hazard to motorists; workers; visitors; and train crews and 
passengers and is in the process of obtaining additional 
information to determine the impact of the SunCatcher 
mirrors.36 

•	 To evaluate the potential cumulative impacts of the Cadiz Water 
Conservation and Storage Project and existing agricultural uses, 
additional information is needed on how the project and
groundwater basin would be managed.37  Soil and Water Resources 
staff is currently evaluating the feasibility of this source.  Thus, at this 

31 SA, p. C.2-65. 
32 Id. 
33 Id. 
34 SA, p. C.2-72. 
35 SA, p. C.7-68. 
36 SA, p. C.11-15. 
37 SA, p. C.7-60. 
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time, staff cannot conclude that the proposed source of water would 
represent a reliable supply of water for the project.38 

•	 [I]t is unknown to what extent [burrowing] owls currently use 
the existing site and whether owls would use the site post-
construction.39 

•	 A Draft Drainage, Erosion, and Sedimentation Control Plan mitigates
the potential project-related storm water and sediment impacts. 
However, the calculations and assumptions used to evaluate potential 
storm water and sedimentation impacts are imprecise and have 
limitations and uncertainties associated with them such that the 
magnitude of potential impacts that could occur cannot be 
determined precisely.40 

Clearly, the SA lacks a tremendous amount of information that is necessary 
to analyze the Project’s potentially significant impacts.  Thus, the SA does not 
satisfy CEQA. Once the Applicant satisfies its burden to provide Staff with the 
pertinent information regarding its proposed Project, a revised SA containing 
additional analyses and mitigation measures must be drafted and circulated for 
public review and comment. 

III. 	 THE SA MUST ESTABLISH AN ACCURATE ENVIRONMENTAL 
SETTING 

The baseline refers to the existing environmental setting and is a starting
point to measure whether a proposed project may cause a significant environmental 
impact.41  CEQA defines “baseline” as the physical environment as it exists at the 
time CEQA review is commenced.42 

Describing the environmental setting is critical to an accurate, meaningful 
evaluation of environmental impacts.  The importance of having a stable, finite, 
fixed environmental setting for purposes of an environmental analysis was 
recognized decades ago.43  Today, the courts are clear that, “[b]efore the impacts of a
project can be assessed and mitigation measures considered, an [environmental 
review document] must describe the existing environment.  It is only against this 

38 SA, p. D.4-4. 

39 SA, p. C.2-83. 

40 SA, p. C.7-1.
 
41 See, e.g., Communities for a Better Environment v. South Coast Air Quality Management District

(March 15, 2010) 48 Cal.4th 310, 316; Fat v. County of Sacramento (2002) 97 Cal.App.4th 1270, 1278 

(“Fat”), citing Remy, et al., Guide to the Calif. Environmental Quality Act (1999) p. 165.   

42 CEQA Guidelines, § 15125(a) (emphasis added); Riverwatch v. County of San Diego (1999) 76 

Cal.App.4th 1428, 1453 (“Riverwatch”). 

43 County of Inyo, supra, 71 Cal.App.3d 185.
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baseline that any significant environmental effects can be determined.”44  In fact, it 
is 

a central concept of CEQA, widely accepted by the courts, that the
significance of a project’s impacts cannot be measured unless the EIR first 
establishes the actual physical conditions on the property.  In other words, 
baseline determination is the first rather than the last step in the 
environmental review process.45 

The SA’s baseline method, in some instances, blatantly violates the 
requirements of CEQA. By relying upon incomplete data, the SA did not 
adequately establish the environmental setting for biological resources in the 
Project area, a necessary prerequisite to conducting an adequate impact analysis 
under CEQA. 

A. The SA Fails to Set Forth the Baseline for Rare Plants 

The SA failed to establish an accurate environmental setting for determining 
impacts to a host of rare plant species, including small-flowered androstephium, 
Emory’s crucifixion thorn, foxtail cactus, winged cryptantha, Utah vine milkweed, 
crowned muilla, white-margined beardtongue, Coves’ cassia, and small-flowered 
sand-verbena. The SA explains that the Applicant did not map, quantify or address 
impacts to these species in the Application for Certification or the Biological 
technical reports.46  Thus, the Applicant’s rare plant survey effort does not provide 
an adequate basis for determining impacts to rare plants on the Project’s impact 
area. The SA requires that the Applicant complete focused botanical surveys in the 
spring of 2010 and submit updated vegetation and rare plant occurrence maps.47 

These maps and reports are needed in order to establish the environmental baseline 
for the Project site.   

Although the SA attempts to analyze the impacts and formulate mitigation 
measures for these species, this analysis may bear little resemblance to the analysis 
and mitigation that will be required after significant impacts to rare plants are 
actually identified through an adequate survey effort.  Hence, the SA fails to 
provide an adequate description of the environmental setting, analysis and 
identification of mitigation for these rare plants.  Once the Applicant submits the
results of the spring 2010 rare plant surveys and all parties have an opportunity to 
review this analysis, the SA must be revised and recirculated for public review and 
comment. 

44 County of Amador v. El Dorado County Water Agency (1999) 76 Cal.App.4th 931, 952. 
45 Save Our Peninsula Comm. v. Monterey County Bd. of Supervisors (2001) 87 Cal.App.4th 99, 125. 
46 SA, p. C.2-2. 
47 Id. 
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B. The SA Fails to Set Forth a Baseline for Golden Eagles 

The SA also failed to describe the environmental setting for determining 
impacts to the golden eagle, a BLM sensitive and California fully protected species.  
The Applicant neglected to provide sufficient information to enable Staff to
determine consistency with LORS or potentially significant impacts under CEQA.  
Although the Applicant did not provide survey data for golden eagles in the 
Application for Certification or the Biological Technical Reports, Staff concludes 
that golden eagles “are known to nest within 5 miles of the project site and have 
been observed foraging over the project area.”48  Under the Bald and Golden Eagle
Protection Act, a project would result in a “take” of golden eagles if it causes 
substantial interference with normal breeding, feeding, or sheltering behavior.  A 
“take” of golden eagles would require a permit from the U.S. Fish and Wildlife 
Service (“USFWS”), pursuant to the Bald and Golden Eagle Protection Act.   

In response to agency prompting, the Applicant conducted surveys for golden 
eagles in March, 2010, but survey reports were not provided prior to the release of 
the SA.49  Staff requires that the Project comply with the Bald and Golden Eagle 
Protection Act as a condition of certification, but acknowledges that the condition 
proposed in the SA will likely require substantial revision.50  Therefore, the SA does 
not make a finding regarding the significance of the impacts from golden eagle or 
provide an analysis of the mitigation required to reduce the impact to less than 
significant. Finally, the SA does not (and cannot) make a finding regarding 
consistency with the Bald and Golden Eagle Protection Act, as required by the 
Warren-Alquist Act.51 Hence, the SA fails to provide an adequate description of the
environmental setting, analysis and identification of mitigation for the golden eagle.  
Once the Applicant submits the results of its surveys and all parties have an 
opportunity to review this analysis, the SA must be revised and recirculated for 
public review and comment.   

C. 	 The SA Fails to Set Forth the Baseline for Mojave Fringe-Toed 
Lizard 

The SA fails to establish an accurate baseline for impacts to Mojave fringe-
toed lizard (MFTL). Although the Applicant surveyed portions of the 8,230 acre site 
from June 2, 2008 through June 6, 2008 and found 16.9 acres of MFTL habitat, 
“Staff believes the applicant has underestimated the amount of habitat that can be 

48 SA, p. C.2-4.
 
49 Stirling Energy Systems, Status Report #6 to Calico Committee, March 11, 2010.
 
50 US Fish and Wildlife Service, Division of Migratory Bird Management. 2009. Final Environmental 

Assessment, Proposal to Permit Take. Provided Under the Bald and Golden Eagle Protection Act.

Washington: Dept. of Interior.
 
51 SA, p. C.2-5.
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used by the species.”52  Staff bases this conclusion on Staff’s reconnaissance survey 
of the Project site in January 2010.  

The Applicant’s inadequate survey of the site (based upon incorrect 
assumptions about what constitutes habitat available for use by MFTL) coupled 
with Staff’s one day reconnaissance survey of a nearly thirteen square mile site is 
not sufficient information to establish a baseline for project impacts under CEQA.   

Thus, the SA is inadequate because it does not establish an adequate 
baseline to determine the level of mitigation for impacts to MFTL.  The mitigation
in the SA is arbitrary and is not based upon data due to the Applicant’s failure to 
provide sufficient data to establish a baseline.  The Applicant must conduct 
additional surveys and circulate the results of those surveys so that all parties have 
an opportunity to review this analysis.  Until that occurs, the Staff has not 
established a scientifically or legally defensible baseline and the SA fails as an 
informational document. 

D. 	 The SA Fails to Set Forth the Baseline for Nelson’s Bighorn 
Sheep 

The SA fails to establish an accurate baseline for impacts to Nelson’s bighorn  
sheep because the Applicant failed to provide sufficient information on Nelson’s 
bighorn sheep in the area including the number of sheep and the extent of the use 
on the Project’s site for forage and movement.  The Applicant detected 62 sheep 
within 10 miles of the proposed project site during golden eagle surveys.  Surveys
for bighorn sheep were reported after the SA was published.  Although the SA 
attempts to minimize and mitigate impacts to Nelson’s bighorn sheep, this
mitigation may not be adequate to mitigate impacts to Nelson’s bighorn sheep to a 
level that is less than significant.  During the SA workshop, a member of the 
Society for the Conservation of Bighorn Sheep explained that the mitigation was
inadequate and the Applicant offered that additional mitigation may be provided.   

Thus, the SA is inadequate because it does not establish an adequate 
baseline to determine the level of mitigation for impacts to Nelson’s bighorn sheep. 
The mitigation in the SA is arbitrary and is not based upon data due to the 
Applicant’s failure to provide sufficient data to establish a baseline.  Once the 
Applicant submits the results of the surveys and all parties have an opportunity to 
review this analysis, the SA must be revised and recirculated for public review and 
comment. 

52 SA, p. C.2-29. 
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E. The SA Fails to Set Forth the Baseline for Desert Tortoise 

The SA did not establish an accurate environmental setting for determining 
impacts to desert tortoise because the Applicant failed to provide sufficient 
information on desert tortoise on the plant site and potential relocation sites.  Thus, 
the Applicant is conducting additional surveys to determine the density of tortoises 
on the Project site and the density of tortoises and the amount of forage at potential 
relocation sites.53 

Although the SA attempts to analyze the impacts and formulate mitigation 
measures for desert tortoise, this analysis may bear little resemblance to the 
analysis and mitigation that will be required after significant impacts to desert 
tortoise are actually identified through an adequate survey effort of the project site 
and potential relocation sites.  Hence, the SA fails to provide an adequate 
description of the environmental setting, analysis and identification of mitigation 
for desert tortoise.  Once the Applicant submits the results of the surveys and all 
parties have an opportunity to review this analysis, the SA must be revised and 
recirculated for public review and comment. 

F. The SA Fails to Set Forth the Baseline for Burrowing Owl 

Burrowing owls are designated as BLM sensitive and a California Species of 
Special Concern. According to CDFG burrowing owl guidelines, a site should be 
assumed occupied if at least one burrowing owl has been observed occupying a 
burrow within the last three years.  Because a burrowing owl was detected on the 
Project site within the last three years, the Applicant is to implement CDFG 
mitigation guidelines. The Applicant initially chose to not conduct protocol 
burrowing owl surveys and claimed that this decision was approved by all the 
relevant agencies. During a workshop on biological resources it became clear that 
the BLM, CEC and Fish and Game had NOT approved the Applicant’s decision to 
not conduct protocol surveys for burrowing owls.  At the time the SA was released, 
the Applicant had begun survey work and Staff had not received a complete draft of 
the survey report 

Hence, the SA fails to provide an adequate description of the environmental 
setting, analysis and identification of mitigation for impacts to burrowing owls.  
Once the Applicant submits the results of its surveys and all parties have an 
opportunity to review this analysis, the SA must be revised and recirculated for 
public review and comment.   

53 Stirling Energy Systems, Status Report #6 to Calico Committee, March 11, 2010. 
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G. 	 The SA Fails to Set Forth the Environmental Setting for the 
Lugo to Pisgah Transmission Line 

The Applicant has not yet informed the CEC where the new 500 kV 
transmission line that is required to enable the Project’s power to enter the grid or 
the new 100-acre substation will be located.  Neither has the Applicant provided 
biological or cultural surveys of the areas that will be impacted by this transmission
line and substation, as requested by Staff.   

Moreover, the Large Generator Interconnection Agreement (“LGIA”) filed by 
the Applicant on February 26, 2010 explained that a full ten mile section of the 
transmission line will not be located in an existing Southern California Edison right 
of way and a new right of way must be established.  Further, 100 acres may be
needed for a new substation in an unknown location.  Because the location and 
description of these transmission upgrades have not been provided by the 
Applicant, the environmental impacts of these facilities and the necessary 
mitigation cannot be determined.   

Without this information about the Project’s proposed (and required)
transmission upgrades, Staff simply cannot provide an adequate basis for the 
Committee to make the findings required for certification of the Project (e.g., 
compliance with all laws and regulations, and adequate mitigation of impacts); nor 
can Staff issue a valid SA. 

H. 	 Conclusion 

In sum, without adequate site surveys and information about the Project 
design, the SA does not and cannot contain accurate or reliable analyses of the 
Project’s potentially significant impacts to biological resources.  Surveys for rare 
plants, golden eagles, Mojave fringe-toed lizards, Nelson’s bighorn sheep, desert 
tortoises and burrowing owls are required in order to establish a baseline for these 
existing biological resources in the Project area and to enable an adequate analysis 
of impacts on these resources.  A thorough environmental review of the 
transmission line’s affected environment also must be done, once it is known where 
the impacts will occur.  Surveys must be conducted prior to the approval of the 
Project so that the public and decision-makers will have an accurate picture of the 
resources that will be impacted.  Only after these surveys are complete can the SA 
be revised to include an adequate description of the environmental setting, analyses 
and identification of mitigation measures for these species.  Once the SA is revised, 
it must be circulated for public review and comment. 
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IV. THE SA MUST DISCLOSE AND ANALYZE ALL POTENTIALLY 
SIGNIFICANT IMPACTS 

CEQA requires the SA to disclose and analyze all of a project’s potentially 
significant adverse environmental impacts.54  Identification of a project’s significant 
environmental effects is one of the primary purposes of an EIR and is necessary to 
implement the stated public policy that agencies should not approve projects if 
there are feasible mitigation measures or project alternatives available to reduce or 
avoid significant environmental impacts.55  In addition, the Commission’s 
Regulations require that Staff give “complete consideration of significant 
environmental issues in the proceeding.”56  Because the Applicant failed to provide
necessary information, however, Staff could not effectively evaluate the Project’s 
impacts in the SA.  Several analyses pertaining to biological resources, cultural 
resources, and water resources are admittedly incomplete.  In addition, the SA 
failed to provide complete analyses of impacts related to the Pisgah to Lugo 
transmission line and associated facilitates.  Thus, the SA does not satisfy CEQA or 
the Commission’s Regulations. After the Applicant provides the outstanding 
information, the SA should be revised to address the impacts, and recirculated for 
public review and comment. 

A.	 The SA Must Disclose and Analyze All Potentially Significant 
Impacts to Biological Resources 

Staff recognizes that although it attempted to analyze impacts to the 
vegetation in the jurisdictional drainages, rare plants, desert tortoise and
burrowing owl on the project site, results from upcoming surveys may alter its 
analysis.57  Moreover, the SA could not fully analyze impacts to Nelson’s bighorn 
sheep, golden eagle, and MFTL.  Although the SA attempts to analyze the impacts 
and formulate mitigation measures for these species, this analysis may bear little 
resemblance to the analysis and mitigation that will be required after significant 
impacts are actually identified through an adequate survey effort.  Hence, the SA 
fails to provide an adequate analysis and identification of mitigation for biological 
resources. Once the Applicant submits the results of the surveys and all parties 
have an opportunity to review this analysis, the SA must be revised and 
recirculated for public review and comment. 

54 Pub. Resources Code, § 21100(b)(1).   

55 Id., §§ 21002, 21002.1(a). 

56 Id., § 1742.5(d). 

57 SA, p. C.2-6.
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B. The SA Must Disclose and Analyze All Potentially Significant 
Impacts to Cultural Resources 

The SA identified significant impacts/effects to both prehistoric and historical 
surface archaeological resources based upon a 25% sample.58  When a proposed
project may adversely affect a historical resource, CEQA requires the lead agency to 
carefully consider the possible impacts before proceeding.59  The Commission’s 
environmental review must describe mitigation measures to minimize significant 
effects.60  “Formulation of mitigation measures should not be deferred until some 
future time. However, measures may specify performance standards which would 
mitigate the significant effect of the project and which may be accomplished in more
than one specified way.”61

 The SA only discusses impacts to archaeological and historical artifacts and 
completely omits any analysis of impacts to traditional cultural properties (i.e. 
properties of significance to tribes today that may or may not be tied to specific 
artifacts). After the SA was published, tribal members expressed a desire to bring 
Tribal elders out to the site to identify potential traditional cultural properties.62 

Local tribes have not had an opportunity to participate in the review of the 
technical data from the survey efforts and so they have not had an opportunity to 
identify significant impacts to traditional cultural properties.63  Staff must give
tribal members and knowledgeable individuals an opportunity to identify 
significant cultural resources on the Project site, and in areas near the site that 
would be impacted by Project development, as part of the analysis of the Project’s 
potentially significant impacts under CEQA.   

Moreover, some physical objects and locations have greater cultural resource 
value through associations with the surrounding resources.  The SA must identify 
the traditional cultural properties on or around the Project site and analyze any 
associational value that may be attached to those resources through consultation 
with the tribes. It is improper for the SA to conclude that an adequate survey of 
cultural resources has been completed when a whole class of resources, traditional 
cultural properties, has not yet been studied.  

The SA indicates that all impacts to cultural resources will be mitigated 
through the preparation of a Programmatic Agreement (“PA”) pursuant to Section 

58 SA, p. C.2-1.
 
59 Pub. Resources Code, §§ 21084 and 21084.1.   

60 CEQA Guidelines, § 15126.4(a).   

61 Id. 
62 Comments by Tribal Members at BLM meeting to discuss development of Programmatic

Agreement, April 29, 2010. 

63 Comments by Tribal Members at BLM meeting to discuss development of Programmatic

Agreement, April 29, 2010. 
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106 of the National Historic Preservation Act (“NHPA”).64  The PA is an agreement
that would be drafted prior to Project approval that would defer the resolution of 
Project impacts to after Project approval.  This is contrary to the statutory 
requirements of Section 106 of NHPA. 

Section 106 directs federal agencies to take into account the effects of their 
actions on historic properties PRIOR TO the issuance of any license.65  While the 
Advisory Council’s regulations for carrying out consultation pursuant to Section 106 
allow for “conducting or authorizing nondestructive project planning activities 
before completing compliance with section 106,”66 this may only occur if no decisions 
are made that would “restrict the subsequent consideration of alternatives to avoid, 
minimize, or mitigate the undertaking’s adverse effects on historic properties.”67 

This PA would permit BLM and CEC to authorize far more than “nondestructive
project planning activities,” the PA would allow the BLM and CEC to adopt an 
alternative and authorize Project development, thus restricting the consideration of 
all other alternatives. 

The SA must be revised to identify, analyze and mitigate potentially 
significant impacts to all cultural resources on the Project site, including traditional 
cultural properties. The SA must also consider the associational value of cultural 
properties identified in the SA and those that are still to be identified.  If a PA is 
developed to mitigate significant impacts to cultural resources, the PA must fully 
consider the impacts to cultural resources and propose mitigation for those impacts, 
PRIOR to the issuance of any license for the Project.  

C.	 The SA Must Disclose and Analyze All Potentially Significant 
Impacts to Water Resources 

On May 14, 2010, the Applicant filed an AFC Supplement with a change of 
the Project’s “primary water supply to onsite wells.”68  The AFC includes “an 
environmental assessment of the use of groundwater and transport of water from 
the well to the Project via an underground waterline.”69  The SA does not include an 
analysis of the environmental impacts associated with using groundwater from this
site because the SA was released nearly two months before the Applicant informed 
the Commission of the new water supply.  Because water is precious and scarce in 
the desert, there are likely to be a number of environmental impacts associated with 
its use for the Project site. 

64 Id. 
65 16 U.S.C. 470f. 
66 36 CFR 800.1(c). 
67 Id. 
68 Applicant’s Supplement to the AFC, dated May 14, 2010.  
69 Id., at p. 1-1. 
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The SA must fully describe and evaluate all potentially significant impacts 
associated with the Project’s newly proposed groundwater supply.  Because the 
Revised SA will contain information about a wholly new groundwater source for the 
Project, this missing information must be circulated for public review and comment. 

D.	 The SA Must Disclose and Analyze All Potentially Significant 
Impacts Associated with Power Plant Reliability 

The SA concludes that “staff cannot predict what the actual availability 
might be, given the demonstration status of the SunCatcher technology and limited 
data on large-scaled deployments of SunCatchers.  The availability factor of a power 
plant is the percentage of time it is available to generate power; both planned and 
unplanned outages subtract from this availability.  Staff believes it possible that the 
project may face challenges from considerable maintenance demands, reducing its 
availability.  No Conditions of Certification are proposed.”70 

The SA does not provide an analysis of the reliability of the Project and 
therefore its likelihood of operating profitably as projected for the life of the Project.  
At a status conference conducted on June 1, 2010, the Applicant clarified that the 
Applicant has additional information about the reliability of the SunCatcher units 
that may be provided to Staff. However, this information was not provided at the 
time the SA was published.  The SA should be revised to include an analysis of the 
Project’s reliability and recirculated for public review and comment.  

E.	 The SA Must Disclose and Analyze All Potentially Significant 
Impacts Associated with Transmission Upgrades Needed for 
the Project 

The 850 megawatt (“MW”) Calico Solar Project cannot deliver 575 MW of its 
power to market without the construction of a number of substantial transmission 
upgrades that include a 67-mile Pisgah to Lugo 500kV transmission line, an 
expansion of the Pisgah substation from 5 acres to 40 acres, and an additional 
substation in an undetermined location.  CEQA requires that the SA include
environmental review of the “whole of the action” which has the potential to result 
in a direct physical change in the environment, or a reasonably foreseeable indirect 
physical change in the environment.71  The “whole of the action” may include 
facilities not licensed by the Energy Commission. The transmission upgrades are 
an indispensable part of the Project and, therefore, there must be an accurate, 
stable and finite description of those parts of the Project.  As such, the transmission 
upgrades must be described with Project-level specificity to enable adequate 
environmental review under CEQA.  The primary harm caused by “the incessant
shifts among different project descriptions” is that the inconsistency confuses the 

70 SA, p. ES-27. 
71 CEQA Guidelines, § 15378. 
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public and commenting agencies, thus vitiating the usefulness of the process “as a 
vehicle for intelligent public participation.”72 

Roughly 80% (4,720 acres) of the area in the Pisgah to Lugo SCE ROW is 
suitable habitat for desert tortoise.73  Besides desert tortoise, Mohave ground 
squirrel, short-joint beavertail cactus, white-margined beardtongue, Mojave fringe-
toed lizard, western burrowing owl, golden eagle, American badger, horned lark, 
yellow warbler and loggerhead shrike are known to occur in the ROW.   

Commission Staff understood that the Project could not proceed without the 
transmission upgrades and requested detailed Project-level information in a memo 
to the Applicant.74  In that memo, Staff requested the Applicant “complete special-
status species surveys for both plants and animals done when the organisms are 
identifiable (meaning multiple trips out, especially for plants).”75  Since that time, no 
data has been filed that shows the distribution and abundance of special-status 
species within the areas impacted by the transmission line upgrades, as is required 
by Commission rules,76 because the ultimate location of the transmission upgrades 
has not been determined.   

Staff also requested the Applicant provide a “[b]reakdown of temporary vs. 
permanent impact acreage in the various habitat types, with acreage for each habitat 
type.”77  The Applicant responded “temporary vs. permanent potential transmission 
line impacts to habitat types cannot be assessed at this time because a final 
transmission line design has not been engineered and construction methods have not 
been described.”78  To date, the Applicant has failed to provide a location for an 
entire substation that will potentially impact one hundred acres at some 
undisclosed location. This one hundred acre substation is five times bigger than 
many entire power plant projects before the Commission.  Additionally, the
Applicant’s filings failed to include information about the location or impact 
intensity from a number of auxiliary transmission structures, including an as yet 
floating 100-acre substation, the transmission pole locations, new access roads, the 
5-20 acre marshalling yards or the 1 to 3 acre material staging areas.79 

72 County of Inyo, supra, 71 Cal.App.3d at 197-198. 

73 Id. 

74 Letter from Christopher Meyer to Felicia Bellows, SES Solar One, LLC, October 21, 2009. 

75 Id. 

76 Commission siting regulations require that the Applicant conduct biological resources surveys 

using appropriate field survey protocols during the appropriate season(s), and that State and federal 

agencies with jurisdiction be consulted for field survey protocol guidance prior to surveys if a protocol 

exists. California Energy Commission (2007) Appendix B of Rules of Practice and Procedure and 

Power Plant Site Certification Regulations.  

77 Letter from Christopher Meyer to Felicia Bellows, SES Solar One, LLC, October 21, 2009. 

78 Applicant’s Responses to CEC Memo Regarding Transmission Line Upgrades, January 8, 2010.
 
79 Southern California Edison Project Description for Full Interconnection of SES Solar One, 

Submitted by SCE on January 7, 2010, included as part of the Applicant’s January 8, 2010, 

Responses to the CEC Memo Regarding Transmission Line Upgrades. 
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The inadequacy of the Applicant’s submittals has resulted in an inadequate 
SA. The SA omits any description of the location of the 100 acre substation or the 
new access roads, the marshalling yards or the material staging areas.  Instead, the 
SA only states that construction of the first phase of the Project would require an 
upgrade of the Pisgah substation80 and the second phase would require expanding 
the Pisgah substation again, removing 65 miles of the existing Lugo-Pisgah No. 2 
220 kV transmission line between the Lugo and Pisgah substations and 
constructing 55 miles of new 500 kV transmission line in the existing right of way 
and 10 miles through an unknown route.81 

The “Proposed Project” chapter of the SA does not provide any discussion of 
the potential need for an additional substation near the Pisgah substation due to 
expansion constraints created by the proposed Mojave Trails National Monument or 
the location of additional disturbance areas associated with construction of the 
transmission line and substation.  The SA does provide a short acknowledgment of 
a plan for a new substation buried in the biological resources chapter of the SA. 
Although the exact location is not yet known, construction of the expanded Pisgah 
Substation under the 850 MW Full Build-Out option would occur on 40 to 100 acres 
in the area nearby to the existing 5-acre Pisgah Substation, which would result in 
permanent loss of habitat.82  Thus, the SA does not fully describe these necessary 
transmission components. 

It is not possible for the public to make informed comments on a project of 
unknown or ever-changing description. “A curtailed or distorted project description
may stultify the objectives of the reporting process.  Only through an accurate view
of the project may affected outsiders and public decision-makers balance the 
proposal’s benefit against its environmental costs . . . .”83  “A curtailed, enigmatic or 
unstable project description draws a red herring across the path of public input.”84 

Without a complete project description, the environmental analysis under CEQA is 
impermissibly narrow, thus minimizing the project’s impacts and undercutting 
public review.85  The ever-changing, questionably accurate, description of the 
transmission upgrades, deprive both the public and governmental decision-makers 
of the ability to review the environmental impacts of the Project.  Clearly, the
Project design is not far enough along for the Project to be adequately defined and 
studied in a CEQA document. 

80 SA, p. B.1-17. 
81 Id. 
82 SA, p. C.2-117. 

83 County of Inyo, supra, 71 Cal.App.3d at 192-193. 

84 Id. at 197-198. 

85 See, e.g., Laurel Heights Improvement Assn. v. Regents of the University of California (1988) 47 

Cal.3d 376.
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The SA fails to analyze many of the Project’s potentially significant impacts 
associated with these transmission facilities that are required for the Project to 
function. Therefore, the SA must be revised to include this analysis, and be 
circulated for public review and comment. 

V. 	 THE SA MUST INCORPORATE EFFECTIVE MEASURES TO 
MITIGATE ENVIRONMENTAL IMPACTS TO LESS THAN 
SIGNIFICANT 

CEQA requires an environmental review document to describe mitigation 
measures sufficient to minimize the significant adverse environmental impacts.86 

Also, mitigation measures must be designed to minimize, reduce, or avoid an 
identified environmental impact or to rectify or compensate for that impact.87 

Where several mitigation measures are available to mitigate an impact, each should 
be discussed and the basis for selecting a particular measure should be identified.88 

A public agency may not rely on mitigation measures of uncertain efficacy or 
feasibility.89  “Feasible” means capable of being accomplished in a successful 
manner within a reasonable period of time, taking into account economic, 
environmental, legal, social, and technological factors.90  Moreover, mitigation 
measures must be fully enforceable through permit conditions, agreements, or other 
legally binding instruments.91  Finally, CEQA does not allow deferring the
formulation of mitigation measures to post-approval studies;92 nor does CEQA 
permit the delegation of mitigation of significant impacts to responsible agencies or 
the Applicant.93 

As shown below, the SA lacks effective, feasible mitigation for numerous 
impacts it identifies as significant. By deferring the development of specific 
mitigation measures, the SA has effectively precluded public input into the
“efficacy” or “feasibility” of those measures.  Thus, additional mitigation measures 
must be included in a Revised SA that is circulated to the public and provides a 
meaningful opportunity for public review and comment. 

86 Pub. Resources Code, §§ 21002.1(a), 21100(b)(3).
 
87 CEQA Guidelines, § 15370. 

88 Id., § 15126.4(a)(2).
 
89 Kings County Farm Bureau v. City of Hanford (1990) 221 Cal.App.3d 692, 727 (finding

groundwater purchase agreement inadequate mitigation measure because no record evidence existed 

that replacement water was available). 

90 CEQA Guidelines, § 15364. 

91 Id., § 15126.4(a)(2).
 
92 Id., § 15126.4(a)(1)(B); Sundstrom v. County of Mendocino (1988) 202 Cal.App.3d 296, 308-309.
 
93 City of Marina v. Board of Trustees of the California State University, (2006) 39 Cal.4th 341, 366.   
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A. Mitigation Measures for Impacts to Biological Resources Are 
Deferred 

We agree with Staff that the Project’s “overall effects to wildlife within the
project perimeter are expected to be severe.”94  However, the SA improperly defers 
the development of mitigation measures to future plans that will identify measures 
to mitigate these significant impacts.  The following conditions of certification are 
examples of improper deferral of mitigation that deprive the public of any 
opportunity to review and submit comments on feasibility: 

•	 BIO-7 requires the Applicant to submit a biological resources 
mitigation implementation and monitoring plan (“BRMIMP”) at least
30 days prior to any ground disturbance activities.95  “The BRMIMP 
shall incorporate avoidance and minimization measures described in 
final versions of the Hazardous Materials Plan; the Revegetation Plan; 
the Weed Management Plan; the Special-Status Plant Protection and 
Monitoring Plan; the Special-Status Plant Remedial Action Plan; the
Seed Collection Plan; the Protected Plant Salvage Plan; the Desert 
Tortoise Relocation/Translocation Plan; the Raven Monitoring,
Management, and Control Plan; the Burrowing Owl Monitoring and 
Mitigation Plan; the Burrowing Owl Relocation Area Management 
Plan; the Bighorn Sheep Mitigation Plan; the Streambed Management 
Plan; and the Evaporation Pond Design, Monitoring, and Management
Plan.,”96 none of which are complete to date.   

•	 BIO-10 requires the Applicant to develop a revegetation plan and
compensation for impacts to native vegetation communities.  The 
revegetation plan and compensation have not been even been 
proposed.97 

•	 BIO-11 requires the Applicant to implement a Weed Management
Plan, which is currently incomplete.98 

•	 BIO-12 requires the Applicant to develop a Special-Status Plant 
Impact Avoidance and Minimization Plan, which is currently 
incomplete.99 

94 SA, p. C.2-2. 
95 Id., p. C.2-162. 
96 Id., p. C.2-163. 
97 Id., p. C.2-171. 
98 Id., p. C.2-173. 
99 Id., p. C.2-174. 
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•	 BIO-13 requires the Applicant to provide compensatory mitigation for 
impacts to Mojave Fringe-Toed Lizards.  The identification of the land 
to be purchased has been deferred to post-project approval.100 

•	 BIO-16 requires the Applicant to develop a desert tortoise 
relocation/translocation plan, which has not been shared with Staff or 
the parties.101 

•	 BIO-17 requires the Applicant to provide a plan for compensatory 
mitigation for impacts to desert tortoise, which has not been shared 
with Staff or parties.102 

•	 BIO-18 requires the Applicant to prepare and implement a Raven 
Monitoring, Management and Control Plan.103  This plan has not been 
prepared. 

•	 BIO-21 requires the Applicant to document compliance with the Bald 
and Golden Eagle Protection Act no more than 60 days after the 
publication of the Energy Commission License Decision.104  The 
Applicant has not documented anything that would suggest compliance 
with this Act. 

•	 BIO-22(b) requires the Applicant to prepare a Burrowing Owl 
Monitoring and Mitigation Plan including detailed measures to avoid 
and minimize impacts to burrowing owls in and near the construction 
areas.105  This plan has not been prepared. 

•	 BIO-27 requires the Applicant to identify special vegetation
communities and draft a management plan for site specific 
enhancement measures on mitigation lands for special vegetation 
communities.106  This plan has not been proposed. 

The SA illegally defers identification of each of the above-listed mitigation 
measures until after certification of the Project.  Before the Commission approves
the Project, the Commission is required to make findings under CEQA and the 
Commission’s regulations.   

100 Id., p. C.2-180. 
101 Id., p. C.2-184. 
102 Id., p. C.2-185. 
103 Id., p. C.2-189. 
104 Id., pp. C.2-191-192. 
105 Id., p. C.2-192. 
106 Id., p. C.2-197. 
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Specifically, the Commission must find that either: (1) changes or alterations 
have been required in, or incorporated into, the project which avoid or substantially 
lessen each identified significant impact; (2) such changes or alterations are within 
the jurisdiction of another public agency and such changes have been adopted by 
such other agency or can and should be adopted by such other agency; or (3) specific 
economic, legal, social, technological, or other considerations make infeasible 
identified mitigation measures or project alternatives.  These findings must be
based on substantial evidence.107 

Until the above-listed mitigation measures are identified and evaluated, the 
Energy Commission lacks substantial evidence to make a finding that each of the
mitigation measures listed above will reduce the particular impacts to a less than 
significant level. The Commission will also not know if it must consider making 
findings of overriding considerations.108  Thus, these plans and measures must be 
developed now, during the environmental review process, and be included in the 
Revised SA that is circulated for public review and comment.   

B. 	 Mitigation Measures for Impacts to Biological Resources May 
Not Be Feasible 

Several of the mitigation measures identified in the SA may not be feasible, 
which renders them unenforceable.  Therefore, many of the significant impacts to
biological resources remain unmitigated.  For example, BIO-13 requires the 
Applicant to acquire compensation lands to mitigate for the direct and indirect 
impacts to Mojave fringe-toed lizard habitat.  The compensation lands must be, 
among other things: 

“sand dune or partially stabilized sand dune habitat with potential to 
contribute to Mojave fringe-toed lizard habitat connectivity and build
linkages between known populations of Mojave fringe-toed lizards and 
preserve lands with suitable habitat; near larger blocks of lands that 
are either already protected or planned for protection, or which could 
feasibly be protected long-term by a public resource agency or a non-
governmental organization dedicated to habitat preservation; not be 
characterized by high densities of invasive species, either on or 
immediately adjacent to the parcels under consideration, that might 
jeopardize habitat recovery and restoration.”109 

However, there is no evidence that qualifying lands exist.  Thus, the 
mitigation measure may not be “capable of being accomplished in a successful 

107 Pub. Resources Code, § 21081; CEQA Guidelines, § 15091(a). 

108 CEQA Guidelines, § 15093. 

109 SA, p. C.2-180. 
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manner....”110  The compensation lands must be identified now in order to ensure 
that significant impacts to Mojave fringe-toed lizards are adequately mitigated.   

Similarly, BIO-16 requires the Applicant to acquire compensation lands to 
mitigate for potential impacts to desert tortoise.  Among other things, the lands 
must: 

“be within the Western Mojave Recovery Unit, with potential to 
contribute to desert tortoise habitat connectivity and build linkages 
between desert tortoise designated critical habitat, known populations 
of desert tortoise, and/or other preserve lands; provide habitat for 
desert tortoise with capacity to regenerate naturally when 
disturbances are removed; be near larger blocks of lands that are 
either already protected or planned for protection, or which could 
feasibly be protected long-term by a public resource agency or a non-
governmental organization dedicated to habitat preservation; be 
connected to lands currently occupied by desert tortoise, ideally with 
populations that are stable, recovering, or likely to recover.”111 

However, again there is no evidence that qualifying lands exist.  Thus, the 
mitigation measure may not be “capable of being accomplished in a successful 
manner....”112  The compensation lands must be identified now in order to ensure 
that significant impacts to desert tortoise are adequately mitigated.   

C.	 Mitigation Measures for Impacts to Biological Resources Are 
Vague and Uncertain 

Several of the mitigation measures required by the SA are worded 
ambiguously, which renders them unenforceable as a practical matter.  For 
example, BIO-12 requires the Applicant to develop a plan for special status plant 
impact avoidance and minimization113  BIO-12 is vague and uncertain.  It is vague 
and uncertain because it only requires avoidance and minimization of disturbance 
to rare plants “to the extent feasible.”  Moreover, the condition requires that a 
qualified botanist delineate the boundaries of these special-status plant occurrences 
at least 30 days prior to the initiation of ground-disturbing activities.114  It may be 
impossible to delineate the boundaries of emergent plants during certain times of 
year. Recommend boundaries be delineated during time of year when each target 
species is most identifiable. There is no evidence that the measure will in fact 

110 Pub. Resources Code, § 21061.1.
 
111 SA, p. C.2-186. 

112 Pub. Resources Code, § 21061.1.
 
113 Id., p. C.2-174. 

114 Id., p. C.2-175. 
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reduce impacts to biological resources to a less than significant level.115  Biologist
Scott Cashen provided an independent assessment of the adequacy of the SA 
conditions for biological impacts. The comments of Scott Cashen are attached. 

In sum, identification and analysis of feasible mitigation measures to reduce 
impacts to biological resources to a less than significant level must occur now, and 
be included in the Revised SA that is circulated for pubic review and comment so 
that the public has a meaningful opportunity to evaluate and comment on the 
proposed mitigation. As proposed, Project impacts on numerous biological resources 
remain significant and unmitigated. 

D.	 The Mitigation Measures for Impacts to Cultural Resources Are 
Deferred 

Although the SA concludes that the Project will pose significant impacts to 
cultural resources, the formulation of mitigation for impacts to cultural resources is 
wholly deferred. The SA proposes to rely upon a PA for the mitigation that is yet to 
be written: 

Energy Commission staff here proposes that the Energy Commission 
fulfill the bulk of its obligation under CEQA to resolve any potentially 
significant effects that the project may have on cultural resources by 
requiring the applicant to comply with the terms of the BLM’s 
programmatic agreement (PA) under Section 106 a condition of
certification (CUL-1). The BLM proposes to use this cultural resources 
analysis and its consultation efforts under Section 106, which includes 
the negotiation and drafting of the PA, to comply with NEPA. The 
applicant’s implementation of the terms of the PA would ensure 
compliance with applicable laws, ordinances, regulations, and 
standards (LORS), in addition to compliance with CEQA, NEPA, and 
Section 106. 

This proposal defers all development of mitigation to after Project approval in 
violation of CEQA and NHPA. Thus, the SA fails to provide any analysis to 
substantiate that this measure would in any way mitigate impacts to cultural 
resources on the Project site.  Significant impacts to cultural resources remain 
significant and unmitigated. 

E.	 Mitigation Measures for Impacts From the Construction and 
Operation of the Transmission Line are Inadequate 

The 65 mile Pisgah to Lugo transmission line upgrade will result in impacts 
to an area of land that rivals or possibly surpasses the size of the Project site (the 

115 See comments of Scott Cashen on Biological Conditions of Certification, Attached, 
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Project as proposed is nearly 13 square miles).  Following a generic description of 
the transmission upgrades needed for the Project to function (because many of the 
locations for the transmission components have not been chosen), the SA concludes 
in most resource areas that the transmission line will result in less than significant 
impacts with the employment of standard mitigation measures.  

The analysis in the SA is cursory at best and is not based upon adequate 
baseline data. There is an obvious reason for this: the Applicant has not provided a
clear project description of the upgrades necessary and, importantly, where these
upgrades would be built. In particular the new 100-acre substation in an unknown 
location and large construction areas, ten miles of right of way, 55 miles of tower 
footings are also in undefined locations.  However, all of the potential sites for these 
transmission components are on or near biologically sensitive areas.  

The transmission portion of the Project simply isn’t adequately defined to
provide the baseline for more than a general or cursory analysis of environmental 
impacts, or for adequate mitigation.  For example, in the cultural resources 
analysis, the SA admits that the analysis of the transmission line is “limited to 
broad generalities.”116 

Because the analysis is by necessity based on broad generalities rather than
real data due to the Applicant’s inability to provide a stable, finite and accurate 
project description, the mitigation measures that are “recommended” are 
inadequate. The SA attempts to explain the half-hearted attempt to mitigate 
impacts by stating repeatedly that the transmission line upgrades will be reviewed 
in a full EIS/EIR process with the CPUC and BLM.  

The Calico Solar Project is entirely dependent on the transmission line and 
substation. It cannot function without these integral pieces of the Project.  
The SA must include a project-level analysis of the transmission line upgrades that 
includes adequate baseline data, a stable and accurate description of the Project 
and specific measures to mitigate all significant impacts.  This must be included in 
the Revised SA that is circulated for public review and comment.  Only by doing so
will the public be afforded its right under CEQA to review and comment on
proposed mitigation measures for the Project. 

VI. CONCLUSION 

We commend Staff for its efforts in identifying many potentially significant 
impacts posed by the Project, as well as proposing important and necessary 
mitigation measures for those impacts.  However, as it stands, the Applicant failed 
to meet its burden of presenting sufficient substantial evidence to support the 
findings and conclusions required for certification of the site and related facility. 

116 SA, C.2-129. 


2309-062a 26 




  

 

  

 
       

   
 

 

 
 
 
 
 

Consequently, the SA does not satisfy the requirements of CEQA or the Warren-
Alquist Act, and impacts remain significant and unmitigated.  Accordingly, an
adequate, revised staff assessment must be prepared and circulated for public 
review and comment. 

Sincerely, 

/s/ 

      Loulena  A.  Miles  

LAM:bh 
Attachment 
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Scott Cashen, M.S.—Independent Biological Resources Consultant 

Comments of Scott Cashen  

On the Calico Staff Assessment 


June 4, 2010 


BIO-2: 

1.	 Verification: If actions may affect biological resources during operation a 
Designated Biologist shall be available for monitoring and reporting. 

a.	 Recommend defining “shall be available”. 

BIO-7: 

2.	 Verification: Within 30 days after completion of project construction, the project 
owner shall provide to BLM’s Wildlife Biologist and the CPM, for review and 
approval, a written construction termination report identifying which items of the 
BRMIMP have been completed 

a.	 The Condition lacks an enforcement mechanism in the event the BLM’s 
Wildlife Biologist or the CPM do not approve the report. 

BIO-8: 

3.	 The boundaries of all areas to be disturbed (including staging areas, access 
roads, and sites for temporary placement of spoils) shall be delineated with stakes 
and flagging prior to construction activities in consultation with the Designated 
Biologist. 

a. Recommend adding a mechanism for approval/verification. 

4.	 Vegetation shall be placed along the northern fence line to act as a screen for 
wildlife. 

a.	 Recommend performance and verification standards associated with the 
condition. 

5.	 Where new access is required outside of existing roads or the construction zone, 
the route shall be clearly marked (i.e., flagged and/or staked) prior to the onset of 
construction. 

a. Recommend adding a mechanism for approval/verification. 

6.	 Design the retention basins to facilitate the passage of tortoise.  
Retention/detention basins located at the northern fence line near the foothills of 
the Cady Mountains shall be designed to allow for the passage of tortoise. 

a.	 Recommend provision of standards (or guidelines) for tortoise passage. 

b.	 Condition appears to lack means of verification. 

BIO-9 

7.	 During operation of the project, fence inspections shall occur at least once per 
month throughout the life of the project, and more frequently after storms or other 



 

  

  

 

 

 

 
 

 

  

 

 

 

 

 
 

 

 

 

 

 

	 

	 

	 




	 

	 

	 

	 

events that might affect the integrity and function of desert tortoise exclusion 
fences. Fence repairs shall occur within two days (48 hours) of detecting 
problems that affect the functioning of the desert tortoise exclusion fencing. 

a.	 Recommend defining “more frequently.” 

b.	 The condition enables potentially multiple days or weeks of tortoise 
ingress (if something happens to the fence).  Recommend adding a 
provision to the condition, whereby the applicant would notify the 
USFWS of any problems with the fence, and the USFWS would determine 
whether new clearance surveys are appropriate. 

BIO-10 

8.	 all temporarily disturbed areas shall be restored to pre-project grade and 

conditions. 


a. Recommend specifying the “conditions” that must be restored.  As 
written, it’s unclear what conditions would require restoration. 

9.	 The following measures shall be implemented for the revegetation areas not 
subject to the facility Landscape Plan. 

a. Recommend the SA cite the Landscape Plan being referenced.  

10. If the mitigation fails to meet the established performance criteria after the 10-
year maintenance and monitoring period, monitoring and remedial activities shall 
extend beyond the 10-year period until the criteria are met or unless otherwise 
specified by the Energy Commission and BLM. 

a.	 Recommend the condition establish the circumstances under which the 10-
year maintenance and monitoring period would need to be reset (or 
extended for an ecologically relevant duration).  As currently written, the 
condition could be met even if the intent of the condition is not met.  For 
example, new plantings at Year 10 could be used to satisfy the cover 
requirement, even though some of the plantings would likely die (and thus 
not satisfy the intent of the condition, which is to provide long-term 
cover). 

11. If a second fire occurs, no replanting is required, unless the fire is caused by the 
owner’s activity. 

a.	 Recommend specifying the mechanism for determining whether the fire is 
caused by the owner’s activity. 

BIO-11 

12. The draft Noxious Weed Management Plan submitted by the applicant shall 
provide the basis for the final plan. 

a.	 Although the draft Plan discusses the need to meet success criteria, it does 
not provide the criteria, nor does it specify triggers for remedial actions.  
Recommend providing success criteria and triggers for remediation. 

13. Reestablish vegetation quickly on disturbed sites with native seed mixes. 



  

 
 

  

 

 

 

 

 

 

 
 

 

 

  

 

 

 

 

 

	 

	 






	 

	 

	 

	 

	 

	 

	 

a.	 Recommend specifying interpretation of “quickly.” 

b.	 Recommend establishing success criteria for reestablishing vegetation. 

14. Monitoring and rapid implementation of control measures to ensure early 

detection and eradication for weed invasions. 


a.	 Recommend specifying interpretation of “rapid.” 

b.	 Recommend specifying areas that should be covered by the Weed 
Management Plan.  If the Project results in weed infestations, nearby 
locations outside of the Project area may become subject to infestation.  
As a result, we recommend the Plan encompass any areas that may 
become infested by weeds as a result of the Project. 

15. Prohibit disposal of mulch or green waste from mown weed infestations around 
the solar generators to prevent inadvertent introduction and spread of invasive 
plants beyond the immediate vicinity of the project area and possibly into rare 
plant populations off-site. 

a.	 Recommend specifying acceptable disposal methods for mulch or green 
waste. 

16. From the time construction begins until 5 years after construction is complete, 
surveying for new invasive weed populations and the monitoring of identified and 
treated populations shall be required within the project area. Surveying and 
monitoring for weed infestations shall occur annually. Treatment of all identified 
weed populations shall occur at a minimum of once annually. When no new 
seedlings or resprouts are observed at treated sites for three consecutive, normal 
rainfall years, the weed population can be considered eradicated and weed 
control efforts may cease for that impact site. 

a.	 Recommend monitoring and treatment include a buffer zone around the 
Project area. 

b.	 There appears to be a potential conflict between the requirement for 
monitoring (of identified and treated populations) for five years after 
construction is complete, and the requirement for monitoring for three 
consecutive, normal rainfall years.  

c.	 Recommend defining interpretation of “normal.” 

d.	 Recommend weed monitoring and treatment continue for the life of the 
Project given vectors for weed establishment (sources and periodic ground 
disturbance) will occur for the life of the Project. 

BIO-12 

17. The project owner shall avoid and minimize disturbance to all white-margined 
beardtongue occurrences on the project site and within a 250 foot buffer area, 
and, to the extent feasible, shall avoid and minimize disturbance to 75% of all 
Emery’s crucifixion thorn, Coves’ cassia, small-flowered sand-verbena, and any 
other CNPS List 1B or List 2 taxa (excluding small-flowered androstephium) 
occurring on the site. 



  

  

 

 

 

  

 

 

 

  

 
 

 

 

 
 

 

 

 

 

 
 

	 

	 

	 

	 

	 

	 

	 

	 

	 

	 

a.	 Recommend clarifying what is considered “feasible.” 

b.	 Recommend defining how 75% will be calculated. 

c.	 Recommend including small-flowered androstephium given most known 
occurrences are threatened. 

18. The purposes of the surveys shall be (1) to document biological resource values of 
the compensation lands. 

a.	 Recommend specifying the biological resource values that should be 
documented. 

19. If these species are documented on compensation lands, then they [sic] 
occurrences may serve to replace requirements for on-site avoidance. 

a.	 To conclude occurrences on compensation lands replace on-site 
avoidance, we recommend the condition incorporate measures of 
abundance, health, and threats. 

20. The project owner shall implement all feasible measures to protect 75% of the 
occupied habitat of white-margined beardtongue, Emery’s crucifixion thorn, 
Coves’ cassia, small-flowered sand verbena, and any other CNPS List 1B or List 
2 taxa. 

a.	 Recommend specifying how occupied habitat will be defined. 

21. A qualified botanist shall delineate the boundaries of these special-status plant 
occurrences at least 30 days prior to the initiation of ground-disturbing activities. 

a.	 It may be impossible to delineate the boundaries of emergent plants during 
certain times of year.  Recommend boundaries be delineated during time 
of year when each target species is most identifiable. 

22. Provide any available information about microhabitat preferences and fecundity. 

a.	 Recommend clarification of what is considered “available” (e.g., extent of 
literature review). 

23. No more than 30 days following the publication of the Energy Commission 
Decision the project owner shall submit draft versions of the Special-Status Plant 
Protection and Monitoring Plan, the Special-Status Plant Remedial Action Plan, 
the Seed Collection Plan, and the Protected Plant Salvage Plan for review by the 
CPM, BLM’s Authorized Officer, and CDFG. 

a.	 The condition appears to lack a mechanism for enforcement, given draft 
versions of the plans are not required until after the Energy Commission 
decision. 

24. Submittal of survey reports shall continue until the same number of occurrences 
and areal extent of occupied habitat impacted by the project for small-flowered 
androstephium, white-margined beard-tongue, and any other special-status plants 
identified on these off-site lands as were impacted by the project. 

a.	 Recommend the condition be revised to clarify that Project impacts cannot 
occur to white-margined beardtongue (see BIO-12 #2). 



 

 
 

 

 

  

 
 

 

 

 
 

 
 

 

   

 

 

 

 

 
 

 

	 

	 

	 

	 

	 

	 

	 






b.	 Recommend the condition be revised to clarify Project impacts to 75% of 
known occurrences of the specified species on the Project site cannot 
occur until compensation lands with documented occurrences of the 
species have been acquired. 

BIO-13 

25. Be connected to lands currently occupied by Mojave fringe-toed lizard; 

a.	 Compensation lands should be occupied by Mojave fringe-toed, 
commensurate with Project impacts. 

26. Not have a history of intensive recreational use or other disturbance that might 
make habitat recovery and restoration infeasible 

a. Recommend clarifying the party responsible for restoration. 

27. Be on land for which long-term management is feasible. 

a.	 Recommend requiring compensation land have reliable and protected 
access to source sand. 

28. Within six months of the land or easement purchase, as determined by the date on 
the title, the project owner, or an approved third party, shall provide the CPM, 
BLM’s Wildlife Biologist, and CDFG with a management plan for the 
compensation lands and associated funds. The CPM and BLM’s Wildlife Biologist 
shall review and approve the management plan, in consultation with CDFG. 
Within 90 days after completion of project construction, the project owner shall 
provide to the CPM and BLM’s Wildlife Biologist an analysis with the final 
accounting of the amount of sand dune/stabilized sand dune habitat disturbed 
during project construction. 

a.	 The condition appears to lack a mechanism for ensuring the management 
plan is scientifically valid, and implemented. 

b.	 The condition appears to lack a mechanism for additional compensation if 
final accounting of disturbed sand dune exceeds projected disturbance. 

BIO-14 

29.	 CURE comment: The applicant should have at least a basic gila monster 
translocation plan so that it is prepared if any gila monsters are encountered 
during Project construction. 

BIO-15 

30. A major rainfall event is defined as one for which flow is detectable within the 
fenced drainage. 

a.	 Recommend establishing a more reliable means of identifying what 
constitutes a “major” rainfall event. 

31. If a desert tortoise is located on the second survey, a third survey shall be 

conducted. 




  

 

 

 

 
 

 

 

 
 

 

 

 

 
 

  

 

 

 

 

	 

	 

	 

	 

	 

	 






	 

a. Recommend additional surveys until tortoises are no longer detected. 

32. Verification: Within 30 days after completion of desert tortoise clearance surveys 
the Designated Biologist shall submit a report to BLM’s Authorized Officer, the 
CPM, USFWS, and CDFG describing implementation of each of the mitigation 
measures listed above. 

a.	 The Condition allows ground disturbance prior to verification that surveys 
were implemented properly.  Recommend verification occur before 
ground disturbance. 

BIO-16 

33. The Plan… shall include…contingency planning. 

a.	 Recommend specifying the contingencies for which planning should 
occur. 

34. Verification: Within 30 days after initiation of relocation and/or translocation 
activities, the Designated Biologist shall provide to BLM’s Wildlife Biologist and 
the CPM for review and approval, a written report identifying which items of the 
Plan have been completed, and a summary of all modifications to measures made 
during implementation of the Plan. Written monthly progress reports shall be 
provided to the BLM’s Wildlife Biologist and CPM for the duration of the Plan 
implementation. 

a.	 Shouldn’t all items of the Translocation Plan be completed within 30 
days? 

b.	 Recommend clarifying that written reports shall be provided to the BLM 
and CPM for the duration of the Plan implementation, including through 
duration of monitoring (of translocated tortoises). 

BIO-17 

35. provide habitat for desert tortoise with capacity to regenerate naturally when 
disturbances are removed; 

a.	 Recommend requiring disturbances to be removed if they limit desert 
tortoise habitat. 

36. not be characterized by high densities of invasive species. 

a.	 Recommend clarifying what is considered “high densities” and providing 
the methods for which density should be assessed. 

37. costs of initial habitat improvements to compensation lands, calculated at 

$250/acre. 


a.	 Because compensatory mitigation is based on increases in carrying 
capacity that can be achieved on the acquired lands, enhancement costs 
should be based on costs needed to increase carrying capacity.  Installation 
of an exclusion fence (for OHV) alone would likely cost more than 
$250/acre. 



 
 

 
 

 

 

 
 

 
 

  

  

 

 

 

 

 

 
 

 

 

 

  

 

	 

	 

	 

	 

	 

	 

	 

	 

	 

38. The project owner, or approved third party, shall provide…biological analysis… 

a.	 Recommend specifying the type of biological analysis that should be 
provided. 

BIO-18 

39. The project owner shall design and implement a Raven Monitoring, Management, 
and Control Plan (Raven Plan) that is consistent with the most current USFWS-
approved raven management guidelines and that meets the approval of the 
USFWS, CDFG, and the CPM. The goal of the Raven Plan shall be to minimize 
predation on desert tortoises by minimizing project-related increases in raven 
abundance. 

a.	 Recommend the Condition cite the most current USFWS-approved raven 
management guidelines. 

b.	 Recommend establishing how baseline abundance and “project-related 
increases in raven abundance” will be established. 

40. For the first year of reporting 

a.	 Recommend clarifying what constitutes the first year. 

BIO-19 

41. The Designated Biologist or Biological Monitor conducting the surveys shall be 
experienced bird surveyors 

a.	 Recommend the surveyors have demonstrated experience conducting nest 
searches, and that they are knowledgeable of the nesting habitats of the 
species that may nest on the site. 

42. Surveys shall cover all potential nesting habitat in the project site 

a.	 The entire site constitutes potential nesting habitat.  Therefore, surveys 
should cover the entire Project site. 

43. At least two pre-construction surveys shall be conducted, separated by a minimum 
10-day interval. One of the surveys shall be conducted within the 10 days 
preceding initiation of construction activity.  Additional follow-up surveys may be 
required if periods of construction inactivity exceed one week in any given area, 

a.	 Recommend specifying techniques and minimum level of effort that 
should be dedicated to the surveys. Recommend report described in the 
verification measure include information on survey techniques and level 
of effort that were implemented. 

b.	 Recommend specifying when follow-up surveys will be required. 

c.	 The timing of the condition (i.e., within 10 days) conflicts with the 
verification measure (i.e., at least 10 days). 



 
 

 

 

 

 

 
 

 

 
 

 

 

 

  
 

 

 
 

 

 

 
 

 

	 

	 




 

	 

	 

	 

44. Nest locations shall be mapped using GPS technology and submitted, along with 
a weekly report stating the survey results 

a.	 It’s unclear what would be surveyed (i.e., for which a weekly report is 
required). 

45. The Designated Biologist shall monitor the nest until he or she determines that 
nestlings have fledged and dispersed. 

a.	 Recommend specifying that monitoring should be designed to avoid 
disturbing the nest, and to avoid actions that may lead to an increased 
predation risk. 

BIO-20 

46. The timing of the condition (i.e., within 10 days) conflicts with the verification 
measure (i.e., at least 10 days). 

BIO-22 

47. The timing of the condition (i.e., no more than 30 days) conflicts with the 

verification measure (i.e., at least 30 days).
 

48. Recommend clarifying whether the surveys need to be conducted in accordance 
with CDFG guidelines or CBOC guidelines. 

49. Recommend adding the following excerpt from CDFG guidelines: “If owls must 
be moved away from the disturbance area, passive relocation techniques…should 
be used rather than trapping. At least one or more weeks will be necessary to 
accomplish this and allow the owls to acclimate to alternate burrows.” 

50. Recommend requiring artificial burrows be installed before owls are evicted from 
the Project site. 

51. If artificial burrows are required, the project owner shall obtain by purchase the 
land required to support the burrows or ensure the burrows are located in an 
area such as the transmission line easement where construction/development 
would not occur. 

a.	 Recommend requiring artificial burrows be located on land that is 
permanently protected and acceptable to CDFG, as per CDFG guidelines. 

b.	 The transmission line is scheduled for upgrades.  Maintenance vehicles 
along the transmission line easement pose a hazard to burrowing owls.  
Therefore, the transmission line easement is not a suitable location for 
artificial burrow installation. 

c.	 Recommend clarifying that amount of land that must be purchased per 
pair or unpaired owl impacted by the Project. 

52. The Burrowing Owl Relocation Area Management Plan shall include monitoring 
and maintenance requirements, details on methods for measuring compliance 
goals, and remedial actions to be taken if management goals are not met 



  

 

 

 

 
 

 

 

 

  

 
 

 

 

 

 

 

 

 

 

 

 

 

 

	 

	 

	 

	 

	 

a. Recommend specifying the compliance goals being referenced. 

BIO-23 

53. The Bird Monitoring Study shall include detailed specifications on data and 
carcass collection protocol and a rationale justifying the proposed schedule of 
carcass searches. The study shall also include seasonal trials to assess bias from 
carcass removal by scavengers as well as searcher bias. 

a.	 Recommend specifying the minimum frequency of carcass searches such 
that an effective monitoring program is implemented and enforceable. 

b.	 Recommend that the Bird Monitoring Study incorporate information 
obtained by the wind industry, including (a) monitoring strategies; and (b) 
carcass removal results. 

54. Verification: quarterly reports…describing the dates, durations, and results of 
monitoring. 

a. Reports should also contain information on the monitoring methods. 

55. Verification: …analyzes any project-related bird fatalities or injuries 

a.	 Recommend discussion of the actions that shall be taken (e.g., medical 
treatment) for any injured birds that are detected on the Project site. 

BIO-24 

56. Verification: Within 60 days of publication of the Energy Commission Decision 
the project owner shall submit…a Draft Bighorn Sheep Mitigation Plan 
identifying a proposed location for the artificial water source and providing plans 
for its construction and management. 

a.	 The likelihood that the proposed mitigation will offset impacts to bighorn 
sheep is highly contingent on the number and location(s) of artificial water 
sources. Consequently, the specific location(s) should be incorporated 
into the Condition of Certification. 

57. Timing of the verification measure may preclude adequate review of the 
Mitigation Plan.  As currently written, the BLM and CPM could be determining 
the Plan’s acceptability on the day ground disturbance begins. 

BIO-25 

58. If avoidance of a non-maternity den is not feasible, badgers shall be relocated by 
slowly excavating the burrow (either by hand or mechanized equipment under the 
direct supervision of the biologist, removing no more that 4 inches at a time) 
before or after the rearing season (15 February through 1 July). 

a.	 Recommend indicating how badgers will be relocated (out of the impact 



 

 

 

 
  

 
 

  

  

 

 

 

 
 

 
 

 
 

 

 
 

 
 

	 

	 

	 

	

	 

	 

	 

	 

area) once a burrow is excavated. 

BIO-26 

59. The project owner shall conduct a survey for roosting bats prior to any ground 
disturbance activities in all areas within 200 feet of rocky outcrops or the existing 
BNSF railroad trestles. 

a. Recommend including surveys of any suitable roosting substrates. 

60. Surveys shall include a minimum of one day and one evening visit. 

a.	 Recommend specifying acceptable survey techniques. 

61. If a maternity roost will be impacted by the project, and no alternative maternity 
roosts are in use near the site, substitute roosting habitat for the maternity colony 
shall be provided on, or in close proximity to, the project site no less than three 
months prior to the eviction of the colony. 

a.	 Recommend defining “near” and “close.” 

b.	 Recommend specifying timing for eviction of the colony. 

BIO-27 

62. CURE Comment:  	The information identified in BIO-27 #1 (i.e., description of 
activities that cross or have the potential to impact jurisdictional habitats; impacts 
to special natural communities; best management practices that would be 
employed) is needed to evaluate the extent of Project impacts, and should not be 
deferred to 30 days prior to commencement of work (i.e., the verification 
measure). 

63. When any activity requires moving of equipment across a flowing drainage, such 
operations shall be conducted without substantially increasing stream turbidity. 

a.	 Recommend defining “substantially.” 

64. The project owner shall minimize road building, construction activities and 
vegetation clearing within ephemeral drainages to the extent feasible. 

a.	 Recommend defining what is considered “feasible.” 

65. The owner shall remove any non-native vegetation (Consistent with the Weed 
Management Plan) from any drainage that requires the placement of a bridge, 
culvert or other structure. Removal shall be done at least twice annually 
(Spring/Summer) during implementation of the Project. 

a.	 Recommend specifying whether non-native removal will be required for 
the entire drainage. 

b.	 Recommend clarifying time period covered by “during implementation of 
the Project” (e.g., life of the Project). 



 

 

  

 

 

 

 
 

  

 

BIO-29 

66. Verification: the project owner shall provide financial assurances to BLM’s 
Wildlife Biologist and the CPM to guarantee that an adequate level of funding 
would be available to implement measures described in the Channel 
Decommissioning and Reclamation Plan. 

a. Recommend specifying what is considered “adequate.” 

BIO-30 

67. Methods for restoring wildlife habitat and promoting the re-establishment of 
native plant and wildlife species. 

a. The measure requires a monitoring component to ensure desired results. 

68. the project owner shall secure funding to ensure implementation of the plan. 

a. Recommend specifying minimum amount of funding that is required. 
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