From: Kaster, Amanda

To: Randal Bowman

Cc: Micah Chambers; Magallanes, Downey

Subject: Fwd: Forwarding comments from Maine Attorney General
Date: Monday, June 12, 2017 4:03:01 PM

Attachments: Comments of Maine Attorney General Janet T. Mills.pdf
---------- Forwarded message ----------

From: Cashwell, Morgan (King) <Moargan_Cashwell @king.senate.gov>
Date: Mon, Jun 12, 2017 at 4:53 PM

Subject: Forwarding comments from Maine Attorney General

To: "Chambers, Micah" <micah_chambers@ios.doi.gov>, "Kaster, Amanda’

<amanda_kaster@ios.doi.gov>

Hi Micah and Amanda -- attached are comments the Maine Attorney General filed today with
DOl regarding the review of the Katahdin Woods and Waters Monument. Let me know if
you have any questions.

Amanda K aster-Averill

Advisor to the Secretary

Office of Congressional and Legidative Affairs
U.S. Department of the Interior

(202) 208-3337

amanda_kaster @ios.doi.gov
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United States of America
United States Department of the Interior

In the Matter of?}
Review of Certain National Docket No: DOI 2017-0002
Monument Designations

Since 1996

82 FR 22016

COMMENTS OF MAINE ATTORNEY GENERAL JANET T. MILLS
Submitted June 12, 2017

Please accept these comments on behalf of Janet T. Mills, Attorney General of the State
of Maine, in connection with the Department of the Interior’s (DOI) review of the Katahdin
Woods and Waters National Monument (Katahdin Woods and Waters) designation, These
comments address four issues: (1) flaws in DOI’s review process; (2) the lack of Executive
Branch authority to abolish or reduce a national monument; (3) the adequacy of public outreach
and stakeholder coordination preceding the designation; and (4) the increase in public support for
Katahdin Woods and Waters since designation,

L. DOJI’s review process is fundamentally flawed.

We have several threshold concerns with the review process itself. DOI’s notice invites
comments on whether the Katahdin Woods and Waters designation “was made without adequate
public outreach and coordination with relevant stakeholders.” 82 FR 22016. This implies that a
designation must comply with an identifiable standard for public outreach and stakeholder
coordination when, in fact, no such standard exists, No federal statute or regulation sets forth
procedural requirements to which a President must adhere before designating a national
monument by proclamation.

The fact that DOI is undertaking this review also implies that a finding of inadequate
public outreach and stakeholder coordination would have legal significance. We are unaware of
any legal or regulatory basis for the Executive Branch to take any particular action based upon a
finding that a monument designation was not accompanied by sufficient public process.

We also question whether DOI has effectively predetermined the outcome of its own

inquiry. DOT’s notice initiating this process makes clear that it is implementing the President’s
Executive Order calling for a review of designations under the Antiquities Act. 82 FR 22016;
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Executive Order 13792 (April 26, 2017), 82 FR 20429. That Executive Order directs DOI to
undertake review of two categories of monuments designated or expanded since January 1, 1996:
those covering more than 100,000 acres (either originally or as expanded), and those “where the
Secretary determines that the designation or expansion was made without adequate public
outreach and coordination with relevant stakeholders.” Katahdin Woods and Waters includes
87,500 acres. Therefore, the only basis under the Executive Order for the Secretary to conduct a
review of the Katahdin Woods and Waters designation is if he has already determined that it
occurred “without adequate public outreach and coordination with relevant stakeholders.” In
other words, DOI’s notice invites comments on the very same question that the Secretary was
required to answer in the affirmative in order to initiate the review process. It is difficulf to have
confidence that public comments will receive serious and impartial consideration under these
circumstances.

II. The Executive Branch has no authority to abolish or reduce a national
monument.

The Property Clause of the U.S. Constitution grants authority to manage federally-owned
land exclusively to Congress. U.S, Constitution, Art. 1V, § 3, CL. 2 (“[TThe Congress shall have
Power to dispose of and make all needful Rules and Regulations respecting the Territory or other
Property belonging to the United States ...”). Therefore, any Executive Branch authority over
federal lands is not constitutionally-derived, but instead exists pursuant to a delegation of
Congressional authority. Congress enacted such a limited delegation of authority to the
President in the Antiquities Act of 1906. 54 U.S.C. §§ 320301-320303. The Antiquities Act
authorizes the President to reserve parcels of federal land as national monuments, and sets forth a
complete statement of the President’s authority to act in two short paragraphs:

(a) Presidential declaration.--The President may, in the President’s discretion, declare
by public proclamation historic landmarks, historic and prehistoric structures, and
other objects of historic or scientific interest that are situated on land owned or
controlled by the Federal Government to be national monuments.

(b) Reservation of land.--The President may reserve parcels of land as part of the
national monuments. The limits of the parcels shall be confined to the smallest
area compatible with the proper care and management of the objects to be
protected.

54 U.8.C. §§ 320301(a)&(b). The plain language of this statute empowers the President to
create national monuments; it provides no authority to abolish, reduce or otherwise undermine
national monuments that already exist.

In 1938, U.S. Attorney General Homer Cummings issued a formal Opinion addressing
limitations on the President’s authority under the Antiquities Act. 39 Op. Atty. Gen, 185 (1938).
That Opinion concludes that the President has neither express nor implied authority to abolish a
national monument, reasoning that a President’s duly authorized designation of a monument has
the legal standing of a Congressional act, and therefore can be unwound only by Congress:
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A duty properly performed by the Executive under statutory authority has the validity and
sanctity which belongs to the statute itself, and, unless it be within the terms conferred by
the statute, the Executive can no more destroy his own authorized work, without some
other legislative sanction, than any other person can. To assert such a principle is to
claim for the Executive the power to repeal or alter an act of Congress at will.

Id. at 186-87. No subsequent Opinion of an Attorney General has superseded or modified the
Cummings Opinion, which remains the leading legal authority on the issue.

The conclusion of the Cummings Opinion is consistent with the principle of statutory
interpretation that courts will not find implied powers in a legislative delegation of authority
unless “[t]he power to be implied ... [is] practically indispensable and essential in order to
execute the power actually conferred.” 2A Sutherland Stat. Constr. § 55.03. The Antiquities
Act expressly conferred upon the President the authority to desigrate national monuments, The
power to eliminate protections for national monuments cannot be said to be “practically
indispensable and essential” to the power to designate a monument in the first instance, and
therefore cannot be implied. /d.

The unique delegation of power in the Antiquities Act was designed to authorize swift
action to protect vulnerable places and things from imminent threats. See, e.g., Ronald F. Lee,
The Antiquities Act of 1906, National Park Service (discussing legislative history and historical
context for the law).” The looting of archeological sites, for example, could require immediate
intervention simply to preserve the status quo. The statute addresses this concern by authorizing
the President to put into place essential protections by proclamation, with no attendant
procedural requirements and without the delays inherent in the legislative process. In contrast, it
is difficult to conceive of how the need to strip places or things of existing protections could ever
present exigent circumstances that require action by Presidential proclamation. If the President
concludes that an existing monument was improvidently designated or is too expansive, he could
introduce legislation to address the matter. There is simply no reason to construe the Antiquities
Act’s silence as implying Presidential authority to abolish or reduce national monuments when
an adequate legislative remedy exists,

The enactment of Federal Lands Policy and Management Act, Pub. L. 94-579, 90 Stat.
2743 (1976) (FLPMA), reinforces the conclusion that the President lacks authority to abolish or
reduce a national monument. Section 204(j) of FLPMA provides that “[t]he Secretary shall not
... modify, or revoke any withdrawal creating national monuments under [the Antiquities Act]
...” 43 U.S.C. § 1714()). This provision refers to the Secretary of DOI (who has no authority to
create national monuments) rather than the President, but the legislative history shows this was a
scrivener’s error, Barly versions of the bill had proposed to amend the Antiquities Act by
transfering authority to designate national monuments from the President to the Secretary. A
congressional subcommittee rejected that change. However, a conforming amendment was
never made to Section 204(j), so the provision still reads as if the Antiquities Act delegates
designation authority to the Secretary rather than the President. See Squillace, Biber, Bryner and
Hecht, Presidents Lack Authority to Abolish or Diminish National Monuments, working paper,

! Electronic version available at hitps://www.nps.gov/archeology/pubs/Lee/index.htm}.
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May 2017 (tracing the origins of the reference to “the Secretary” in Section 204(j) through
FLPMA’s legislative history).2

The House Committee Report accompanying the bill makes clear that Section 204(j) was
intended to confirm exclusive Congressional control over decisions to abolish or reduce national
monuments. That report explains the Committee’s understanding that the bill ... would also
specifically reserve to the Congress the authority to modify and revoke withdrawals for national
monuments created under the Antiquities Act.” H.R, Rep. 94-1163 at 9. Therefore, FLPMA’s
express denial of authority to the Secretary cannot be interpreted as an implied recognition of
Presidential authority. Both FLPMA’s text and the underlying legislative record support the
view that the Executive Branch has no power to abolish or reduce national monuments.

III.  The public outreach and stakeholder coordination that preceded the Katahdin
Woods and Waters designation was extensive.

The stated reason for DOI’s review of the Katahdin Woods and Waters designation is to
determine whether public outreach and stakeholder involvement was adequate. As noted above,
the law contains no requirement for any particular public process prior to designation, so there is
no legal standard that would allow for a finding of inadequacy. That aside, we have identified at
least 150 different meetings with stakeholders, public meetings, public hearings and other public
presentations over a period of years at which information and opinions about the monument
proposal were exchanged. See Attachment A (Compendium of public outreach and comment
opportunities). We also note that, to our knowledge, no member of Maine’s Congressional
delegation has expressed the view that public comment opportunities associated with the
designation decision were inadequate. Against this background, any after-the-fact DOI
determination that the public process was insufficient would be arbitrary and without factual
support.

IV.  Public support for Katahdin Woods and Waters has continued to increase since
designation.

DOTI’s actions should be informed by the fact that public support for Katahdin Woods and
Waters has increased dramatically since the 2016 designation. The change in public sentiment is
well-documented. See, Katahdin Woods monuments’ former opponents wani Trump, LePage fo
back off, Portland Press Herald, May 12, 2017.> Many local business owners and elected
officials from the region who once harbored concerns about the monument proposal have
changed their views, id., including State Representative Steve Stanley. See Attachment B (letter
of Rep. Stanley to Secretary Zinke). Rep. Stanley worked 43 years in the East Millinocket paper
mill and has represented the Katahdin region in the Maine House and Senate for many years. in
2015 he founded the Katahdin Revitalization Group, a volunteer organization devoted to
strengthening and supporting the region’s communities. He had been an outspoken opponent of
the idea of a national monument when it was proposed and sponsored legislation intended o

2 Available at https://ssrn.com/abstract=2967807.

3 Available at hto:/fwww.pressherald.com/2017/05/12/supporters-former-opponents-of-katahdin-woods-monument-
want-trump-lepage-to-back-off/,
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express the Legislature’s disapproval of a national monument. However, Rep. Stanley has
witnessed a wave of investment activity and community excitement attributable to the
designation of Katahdin Woods and Waters. He is now convinced that the Monument is the
centerpiece of economic development in the region, and that losing it would be a terrible setback.
Id. DOI should give great weight to the views of Rep. Stanley and others like him who are
providing first-hand accounts of the benefits Katahdin Woods and Waters is bringing to the
surrounding area today.

V. Conclusion

We are prepared to challenge any unlawful Executive Branch action that purports to
abolish or reduce the Katahdin Woods and Waters National Monument. DOI should instead
terminate its review of the Katahdin Woods and Waters designation and reaffirm the agency’s
commitment to making the Monument work well for all people, and particularly the residents of
the Katahdin region who are now counting on it for their economic future.

JANET T. MILLS
ATTORNEY GENERAL
STATE OF MAINE

Gerald D. Reid

Assistant Attorney General

Chief, Natural Resources Division
Office of the Attorney General

6 State House Station

Augusta, ME 04333-0006
(207)626-8800
jerry.reid@maine.gov
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Public Outreach Event Name
Meeting With Secretary Salazar and Director Jarvis
Medway Town Meeting

Meeting between Roxanne Quimby, Dave Edson and Gov. LePage

Panel on North Woods issues at Franco American Center
Meeting with Katahdin region residents

Meeting with Friends of Baxter

Meeting with Penobscot Indian Nation

Meeting with Trout Unlimited

Meeting with Maine Professional Guides Association
Meeting with Maine Pulp and Paper Association
Meeting with Bangor Chamber of Commerce
Meeting with Forest Society of Maine

Meeting with Baxter State Park Superintendent
Meeting with Millinocket School Superintendent
Meeting with Medway residents

Meeting with Milllinocket residents

Meeting with Mllinocket business owner

Meeting with East Millinocket teacher

Meeting with East Millinocket School Superintendent
Meeting with Medway business owner

Meeting with Millinocket Real Estate Company
Meeting with snowmobile club official

Two meetings withh Millinocket business owners
Meeting with Millinocket Town Councilor

Meeting with Millinocket Regional Hospital

Meeting with Millinocket business owner

Meeting with Katahdin region State Representative
Meeting with group of Millinocket residents

Multiple Individual Meetings - Katahdin region

Fast Millinocket Mill Manager and Union employees Meeting
Katahdin Forest Management President Meeting
Three meetings with Millinocket business owners

Location
Millinocket
Medway
Augusta
Lewiston
Millinocket
Hope
Old Town
New Gloucester
Augusta
Augusta
Bangor
Bangor
Millinocket
E. Millinocket
Medway
Millinocket
Millinocket
E. Millinocket
Millinocket
Medway
Millinocket
Millinocket
Millinocket
Millinocket
Millinocket
Millinocket
Augusta
Millinocket
Millinocket
E. Millinocket
Millinocket
Millinocket

Attachment A

Date
8/18/11
8/18/11
11/1/11
11/7/11
8/2/12
8/8/12
8/15/12
8/15/12
9/18/12
9/19/12
9/19/12
9/19/12
10/4/12
10/4/12
10/4/12
10/4/12
10/24/12
10/24/12
10/24/12
10/24/12
11/1/12
11/1/12
11/1/12
12/12/12
12/12/12
12/12/12
12/13/12
12/13/12
1/23/13
1/23/13
1/24/13
6/26/13
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Meeting with Millinocket Town councilor

Meeting with Patten business owner

Large meeting of Katahdin region residents

Tabled at Oquossoc Qutdoor Sporting Heritage Day
Meeting with Penobscot County Commissioner
Meeting with Sen. King's staff

Meeting with East Millinocket Selectman

Meeting with Upper Valley Economic Commission; Sherman Selectman
Meeting with Stacyville Selectmen

Meeting with Patten business owner

Art and the National Park

Meeting with Millinocket Town Councilor

Meeting with Upper Valley Economic Commission; Sherman Selectman
National Park Presentation

Meeting with Millinocket Town Manager and Town Councilor
Meeting with Lincoln former official

Meeting with Lincoln business owner

Meeting with Penobscot County Commissioner
Meeting with Lincoln Town Manager

Meeting with Lincoln business owner

Meeting with Medway business owner

Meeting with East Millinocket business owner
Meetings with 11 separate business owners

Meeting with Lincoln Lakes Chamber of Commerce
Meetings with 8 separate business owners
Presentation at Woods at Canco

Meetings with 7 business owners

National Park Presentation

Bird the Park event

Meeting with Chair Millinocket Town Council
Meetings with 9 business owners

National Park Presentation

Bike the Park event

Miilinocket
Patten
Millinocket
Oquossoc
Bangor
Bangor

E. Millinocket
Sherman
Stacyville
Patten

Bath
Millinocket
Sherman
Bangor
Millinocket
Augusta
Lincoln
Bangor
Linceln
Lincoln
Medway

E. Millinocket
Millinocket
Lincoln

Millinocket; Medway

Portland
Millinocket
Hampden
KWWNM
Millinocket
Millinocket
Freeport

KWWNM

6/26/13
6/26/13
8/13/13
8/13/13
9/10/13
9/10/13
9/11/13
9/11/13
9/12/13
9/24/13
3/7/14
4/16/14
4/15/14
4/15/14
4/16/14
4/23/14
4/28/14
4/28/14
5/7/14
5/7/14
517714
5/7/14
5/8/14
5/20/14
5/21/14
5/27/14
6/4/14
6/25/14
6/28/14
7/11/14
7/11/14
7/16/14

7/19/2014
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National Park booth at Bangor Folk Festival

Paint the Park event with Marsha Donahue

Hidden Valley Nature Center Field Day - tabled re: national park
National Park talk at Moosehead Historical Society
Meeting with Penobscot Indian Nation

National Park Presentation

Meetings with 9 business owners

Meeting with Millinocket Regional Hospital

National Park talk at Common Ground Country Fair
National Park presentation at East Sangerville Grange
Meetings with 10 businesses

Hike the Park event

Bangor Greendrinks

Meetings with 3 Sherman businesses

Meeting with Upper Valley Economic Commission; Sherman Selectman
Pecha Kucha presentation on National Park

Presentation to AARP

Meeting with Lincoln Town Manager

Meeting with Lincoln Chamber

Meeting with Chair, East Millinocket Selectboard
Presentation in Island Falls

Meeting with Sherman Business owner

Multiple meetings with Bangor and Millinocket residents
Meeting with Miilinocket School Superintendent
Presentation at Stearns Senior Center

Katahdin region residents large group meeting

Meeting of the full Bangor City Council

Meeting of the Council's Business and Economic Development Committee
Katahdin region residents large group meeting

NRCM Rising presentation at Paddy Murphy's

Meeting of the full Bangor City Council

Presentation for seniors

National Park information open house in E. Millinocket

Bangor
KWWNM
Jefferson
Greenville
Old Town
Bangor
Millmnocket
Millinocket
Unity

E. Sangerville
Millinocket
KWWNM
Bangor
Sherman
Sherman
Portland
Millinocket
Lincoln
Lincoln

E. Millinocket
Island Falls
Sherman
Bangor, Millinocket
Millinocket
Millinocket
Millinocket
Bangor
Bangor
Millinocket
Bangor
Bangor
Medway

E. Millinocket

8/22-24/14
8/24/14
9/6/14
0/8/14
9/12/14
0/16/14
5/17/14
9/17/14
9/19/14
9/23/14
10/6/14
10/11/14
10/14/14
10/23/14
10/23/14
10/30/14
11/3/14
12/8/14
12/8/14
12/8/14
12/15/14
12/16/14
1/8/15
1/8/15
2/26/15
2/19/15
3/9/15
3/17/15
3/19/15
3/19/15
3/23/15
3/31/15
4/16/15
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Katahdin region residents large group meeting
National Park Presentation

National Park debate

National Park information open house in Medway

National Park Presentation at Curtis Memorial Library

National Monument display at Patagonia in Freeport
Katahdin region residents large group meeting
National Park Presentation Orono Library
National Park Presentation Belfast Library
Presentation at PechaKucha
Presentation at PechaKucha
Barnard Mountain Hike
National Park Presentation
National Park Presentation
National Park Presentation at CGCF
National Park Presentation
Colby forum on conservation in Maine
Katahdin region residents large group meeting
Greendrinks
Presentation Hammond St Senior Center
Presentation at York Audubon event
National Monument Presentation at UU Church
Presentation
Presentation at Dirigo Pines
Presentation at UU Church
Katahdin region residents large group meeting
Presentation at Avalon Village
Presentation at UU Church
Tabling at Banff Mtn film festival re: National Park
Presentation House Party
NRCM Rising ski the park event
Presentation at Skowhegan Library
National Park presentation for COA students only

Millinocket
Blue Hill
Millinocket
Millinocket
Brunswick
Freeport
Millinocket
Orono
Belfast
Waterville
Kennebunkport
KWWNM
Rockland
Damariscotta
Unity
Sanford
Waterville
Millinocket
Bangor
Bangor
Wells
Belfast
Kennebunkport
Orono
Bangor
Millinocket
Hampden
Pittsfield
Bangor
Belfast
KWWNM
Skowhegan
Bar Harbor

5/7/15
6/4/15
6/6/15
6/10/15
6/25/15
Jul & Aug 2015
7/22/15
7/23/15
7/28/15
7/9/15
8/27/15
8/29/15
9/14/15
9/22/15
9/25/15
9/3/15
9/30/15
10/12/15
10/13/15
10/14/15
10/20/15
10/21/15
10/22/15
10/22/15
11/1/15
12/15/15
1/21/16
2/11/16
2/2-3/16
2/6/16
3/12/16
3/24/16
4/12/16
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Talk in Mt. Vernon

National Monument Presentation at UU Church

National Monument Presentation House Party

National Monument talk in Wiscasset

National Monument Presentation House Party

Talk with Umaine class re: National Monument

Presentation

Presentation at UMF

Meeting with Sen. King and Katahdin Area Chamber of Commerce
Meeting for municipal officials with Sen. Angus King and Director Jon Jarvis
Meeting with Sen. Angus King and Director Jon Jarvis

Field Hearing with Congressman Rob Bishop

Public Meeting with Congressman Bruce Poliquin

Presentation at Kittery Land Trust

Lunch and Learmn at Laudholm Farm - National Monument
Ellsworth Garden Club Presentation

Spectrum Generations Presentation

Mt. Vemon
Rockland
Brunswick
Wiscasset

Bar Harbor
QOrono

Blue Hill
Farmington
Millinocket
East Millinocket
Orono

East Millinocket
Fast Millinocket
Kittery

Wells

Elisworth
Damariscotta

4/12/16
4/13/16
4/14/16
4/14/16
4/16/16
4/19/16
4/22/16
4/7/16
5/16/16
5/16/16
5/16/16
6/1/16
6/1/16
6/2/16
5/4/16
7/26/16
8/17/16
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Attachment B

HOUSE OF REPRESENTATIVES
2 STATE HOUSE STATION
AUGUSTA, MAINE 04333-0002

(207) 287-1400
TTY: (207) 287-4409

Stephen S. Stanley
614 Pattagimpus Road
Medway, ML 04400
Residence: (207) 746-5371
Cell Phone:; {207 461-4761
Stephen.Sunleyitegistature maine.gov June }, 2017

The Honorable Ryan Zinke, Secretary
U.S. Department of the Interior

1849 C St

Washington, DC 20240

Re: Monument Review, M.S.-1530: Katahdin Woods and Waters National Monument
Dear Secretary Zinke:

Please accept these comments in support of the Katahdin Woods and Waters National
Monument. I represent District 143 in the Maine Legislature, which includes the Towns of East
Millinocket, Medway, Millinocket and Patten, as well as some adjacent unorganized townships.
These communities surround the monument and have been directly affected by its designation.
This is my sixth term in the Maine House of Representatives, and I previously served in the
Maine Senate as well. 1 have lived and worked in the Katahdin region my entire life. Tam a
longtime member of the Katahdin Area Chamber of Commerce, and in 2015, 1 founded the
Katahdin Revitalization Group, a volunteer organization devoted to strengthening and supporting
the communities I represent. My deep connection to this region and the people who live there
gives me a unique perspective into the issues associated with the new monument.

I was skeptical of the idea of a national monument in the years leading up to the
designation. [ was concerned about possible adverse impacts to the forest products industry and
traditional recreational activities. 1 even sponsored legislation intended to express the
Legislature’s disapproval of a national monument. See L.D. 1600 (127th Legis. 2016). My
opposition was consistent with the outcome of several referenda held in the towns that I
represent, where many people shared the same concerns [ had before the designation occurred.

However, since the designation of the monument last fall, there is more excitement and
enthusiasm in the Katahdin region than I have seen in many years. People are buying real estate
and remodeling camps. The local hardware stores are thriving as a result of this activity.
Hundreds of houses that sat vacant following the closure of the paper mills in Millinocket and
East Millinocket are being bought up by families who intend to use them as a base of operations
for recreation in the region. People are coming to the area with new ideas for investment, and
much of that is directed at amenities that will attract and serve visitors to the new monument. [
am now a strong supporter of the monument because I believe it is critical to our efforts to
revitalize the Katahdin Region, and that revitalization is well underway.

District 143 East Millinocket, Medway, Millinocket and Patten, plus part of the unorganized territory of Notth
Penobscot (including Herseytown and Long A Townships)
Printed on vecyeled paper
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When I drive home from Augusta I pass the former East Millinocket paper mill, which is
being dismantled and sold off in sections. I worked at that mill for 43 years and it provided me a
good living. But that mill is gone now. It probably will never be replaced by anything like it,
and if it is, that will not come for many years, But tourism is here today and is bringing with it
good jobs and real investment, The Katahdin Woods and Waters National Monument is the
centerpiece of economic development in the region right now and losing this attraction would be
a tremendous setback. Please conclude your review process as soon as possible and reaffirm the
Department of the Interior’s commitment to making the monument work for everyone, and
especially the local residents who are now counting on it

Thank you for your consideration.

Sincerely,

26/ 3.

Rep. Stephen Stanley
Maine House District 143
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