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Dan and Jack-

Update: Plaintiffs filed their oppositions to our motions to stay in the two cases
challenging the CSNM pending in DC (the third case pending in Oregon is stayed until
November 27).  DOJ has specifically asked whether (1) DOI has any thoughts on a reply to

these oppositions; and (2) DOI has thoughts on stipulating to no discovery in these cases.
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Happy to discuss internally as well.

-Aaron

Aaron G. Moody
Assistant Solicitor, Branch of Public Lands

Division of Land Resources

Office of the Solicitor
U.S. Department of the Interior

202-208-3495

 
NOTICE: This e-mail (including attachments) is intended for the use of the individual or entity to

which it is addressed.  It may contain information that is privileged, confidential, or otherwise

protected by applicable law.   If you are not the intended recipient, you are hereby notified that any
dissemination, distribution, copying, or use of this e-mail or its contents is strictly prohibited.  If you

receive this e-mail in error, please notify the sender immediately and destroy all copies.

On Tue, Oct 10, 2017 at 10:12 PM, Moody, Aaron <aaron.moody@sol.doi.gov> wrote:

Jack & Dan- below are some questions we've received from DOJ regarding litigation of the
Cascade Siskiyou cases, along with our draft responses in bold.  Wanted to run this past you

before we send back to DOJ and to also note that this may come up in your discussions with

DOJ management. 

Any thoughts?
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA

AMERICAN FOREST RESOURCE

COUNCIL,

Plaintiff,

v.

 

UNITED STATES OF AMERICA, et al.,

Defendants.

) 

)

)

)

)

)

)
)

)

)

)

)

)

)

)

)

)

 

 

 

 

 

 
CIVIL ACTION NO. 1:17-cv-00441-

RJL

 

PLAINTIFF'S RESPONSE TO FEDERAL DEFENDANTS'

MOTION TO STAY CASE

 

The Federal Defendants seek a second 60-day stay in order to allow the President

additional time to consider how, and if, he will modify the boundaries of the Cascade-Siskiyou

National Monument (the "Monument").  Defendants have made no representation as to whether

the President will make a decision, when any decision may occur, or what form that decision

might take.  Plaintiff ("AFRC") opposes the stay request.  The threshold issue in this case,

whether it was legal for the President to use the Antiquities Act of 1906 to nullify the 1937 O&C

Act,
1
 is a purely legal question.  Regardless of the particular form of any Presidential action,

AFRC’s claim will remain largely the same so long as a single acre of O&C lands remains in the

Monument expansion under Proclamation 9514.  There is no purpose to staying the case because

1 The full title of the "O&C Act" is The Oregon and California Railroad and Coos Bay Wagon Road Grant Lands
Act of 1937.  See 43 U.S.C § 2601 (formerly codified as 43 U.S.C. § 1181a).
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there is no need for further factual development.

Furthermore, AFRC and its members are experiencing, and will continue to experience,

significant harm as a result of the Monument expansion.  All the timber harvests planned by the

BLM in the Klamath Falls Resource Area ("KFRA") for the next ten years were included within

the expansion's boundaries.  As a result, all the planning and environmental review necessary to

facilitate those harvests have stopped, as has all timber management in that area.  Federal

Defendants' claim that AFRC and its members are not suffering harm ignores the very real and

immediate impacts this stoppage is having on the industry.  These harms are detailed in the

Declaration of Andy Geissler filed n support of this response ("Geissler Decl.")

Federal Defendants provide no valid reason for delaying the prosecution of AFRC's

purely-legal claim.  Their primary argument, that the President might rescind the Monument

expansion and make this case moot, does not support a stay.  Every case is at risk of becoming

moot due to settlement or change in behavior.  Furthermore, unless and until there is a complete

rescission of the Monument expansion, any decision by the President will still result in the Court

resolving the purely legal question at issue in this case.  This inevitableness means that a stay

only kicks the metaphorical can down the road, while continuing to worsen the harmful impacts

the Monument expansion is having on the timber industry.

I. LEGAL STANDARD

This Court has inherent power "to control the disposition of the causes on its docket with

economy of time and effort for itself, for counsel, and for litigants."  Air Line Pilots Ass'n v.

Miller, 523 U.S. 866, 880 (1998) (quoting Landis v. N. Am. Co., 299 U.S. 248, 254 (1936)).

Generally, a court should allow litigants to prosecute their claims in a timely manner, and a party

seeking a stay must "meet the heavy burden of persuading the Court that a stay is appropriate."

DSMC, Inc. v. Convera Corp., 273 F. Supp. 2d 14, 31 (D.D.C. 2002); see also GFL Advantage

Case 1:17 cv 00441 RJL   Document 29   Filed 10/16/17   Page 2 of 9

FOIA001:01701652

DOI-2020-05 01922



4853 2670 2929.1 3 

Fund, Ltd. v. Colkitt, 216 F.R.D. 189, 193 (D.D.C. 2003) (holding that "the right to proceed in

court should not be denied except under the most extreme circumstances").  In cases where a stay

will negatively impact an objecting party who wishes to proceed with litigation, the requesting

party must demonstrate a "clear case of hardship or inequity in being required to go forward."

Landis, 299 U.S. at 254.

Federal Defendants describe a four-part test for determining when a stay is appropriate.

Mot. to Stay at 5.  They have described the wrong test.  That test is used to determine whether to

stay an agency action or grant a preliminary injunction.  See Hill Dermaceuticals, Inc. v. U.S.

Food & Drug Admin., 524 F. Supp. 2d 5, 8 (D.D.C. 2007).  Federal Defendants do not request a

stay of an agency action; they request a stay of litigation.  Their request would deny AFRC the

right to prosecute its claims in a timely fashion.  The four-part test asserted by the Federal

Defendants is not directly applicable.  Instead, the Court weighs the parties' competing interests

in a manner that maintains an even balance before exercising its authority to stay a case.  Landis,

299 U.S. at 254.

II. ARGUMENT

Federal Defendants' speculation that the President may take an action that impacts this

case is not, absent other factors, a valid reason to unilaterally stay this proceeding.  Not only

have Federal Defendants failed to identify any other reason for staying this case, but they have

also failed to provide any timeline under which the President may act or any guidance as to the

scope of any action.  Instead, as discussed below, Federal Defendants seek to stall the quick

resolution of a purely legal question, a resolution that will require minimal judicial resources, by

demanding that this Court allow an unlawful Presidential Proclamation to stay in place while the

President decides whether or how to resolve the issue.  AFRC should not be subjected to this

unnecessary delay.  The Monument expansion is causing significant harm to the timber industry
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because its borders were drawn to include numerous planned timber sales.  These sales and all

future sales, which hang in the balance here, are critical to the survival and profitability of

AFRC's members.

A. Under Landis, a stay is improper because the Federal Defendants have failed to
demonstrate a "clear case of hardship or inequity in being required to go forward."

As discussed above, Federal Defendants mistakenly apply the standard for when a

plaintiff seeks to stay an agency action or obtain a preliminary injunction.  Federal Defendants

mistakenly argue that a stay is proper unless AFRC shows that it will suffer irreparable harm.

This is the wrong standard, and Federal Defendants apply it backwards.  The burden to

demonstrate "clear" hardship or inequity falls on Federal Defendants, not AFRC.  The leading

Supreme Court decision holds that the party seeking the stay—here Federal Defendants—must

demonstrate a "clear case of hardship or inequity in being required to go forward."  Landis, 299

U.S. at 254.  Federal Defendants have entirely failed to meet their "heavy burden" of showing

that a stay is proper.  DSMC, Inc. v. Convera Corp., 273 F. Supp. 2d at 31; see also GFL

Advantage Fund, Ltd. v. Colkitt, 216 F.R.D. at 193.

B. The President's review of National Monuments is not in and of itself a reason to
deny AFRC a right to prosecute its case.

On June 14, 2017, the court stayed this matter until September 23, 2017, to allow Federal

Defendants, including the President, adequate time to review the Monument designation and

decide how to proceed.  Federal Defendants provide no valid reason for an additional stay.

Instead, they assert that the "President's decisions regarding the Secretary of the Interior's

recommendations on the Monuments designation and boundaries may potentially affect this

litigation." Mot. at 1 (emphasis added).  Thus, while formally what they seek is an additional 60-

day stay for an uncertain result, they also make clear their intention to indefinitely stay this case

until the President makes a decision.  But his decision is not scheduled, is not required to be
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made, and will very likely not streamline or resolve this dispute.  So long as a single acre of

O&C Lands remains within the Monument expansion, AFRC’s claims against the expansion are

largely unchanged.

Mere speculation that the President's decision may change the course of this litigation

does not justify an additional stay.  Indeed, a Court in this District has recognized that when a

matter is being addressed in an alternative-dispute resolution process parallel to the formal

litigation process, the mere possibility that the parallel process may resolve the case is not a

reason to stay the litigation absent other factors weighing in favor of a stay.  See DSMC, 273 F.

Supp. 2d at 31 (party seeking a stay based on parallel arbitration failed to meet "heavy burden"

because there was no assurance of when arbitration would be complete and the opposing party

had a cognizable right to timely resolution of claims).

The Monument review process that the President is conducting is not the type of parallel

process that warrants a stay of judicial proceedings.  First, the President is not engaged in a

formal process and as a result there is no timetable upon which he must act.  The President can

simply decide when, if ever, he intends to resolve the conflict.  Second, the review process is not

specifically focused on resolving the issue in this case, i.e., whether the Cascade-Siskiyou

National Monument expansion was legal.  Instead, it is a broad review process that is looking at

dozens of national monuments across the country.  None of the other monuments contains lands

designated for timber harvest under the O&C Act.  AFRC's O&C Act claims are specific to the

Monument in question, and these claims are entirely irrelevant to all other monuments under

review.  Third, the review process is, as far as can be discerned, a political process.  AFRC is

seeking a very narrow legal ruling.  Federal Defendants should not be permitted to deny AFRC

access to the courts to address this legal question simply because the Administration is reviewing
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the issue as a matter of policy.

C. The threshold legal question posed by AFRC is purely legal in nature, and will
not require substantial judicial resources to resolve.

The legal question before the Court is straightforward:  Can the President unilaterally

issue a proclamation under the Antiquities Act of 1906 directing that specific parcels of land be

used for a particular purpose (a national monument in which commercial timber harvesting is

prohibited) that directly contravenes, nullifies, and voids a 1937 Act of Congress that requires

the same parcels of land be managed for a different purpose (timber production)?  Underlying

this legal question is the fundamental Constitutional principle of separation of powers that states

a President cannot unilaterally override Congress.

Resolving this question will not likely require any discovery, nor creation of an

administrative record.  The question could be resolved quickly by the filing of motions for

summary judgment.  If this Court finds that the President lacks the authority to unilaterally

override Congress, that determination is fully dispositive of the case.  This simply is not a case

where the parties are facing months of drawn out and costly discovery.  Similarly, there will not

be a trial or complex motions practice requiring a significant expenditure of court resources. 

Saving resources is not a valid reason to stay this case because the resources to be expended are

relatively minor.

There is a second claim at issue in this case:  Whether the expansion of the Monument

satisfies the Antiquities Act's minimum necessary requirements.  Resolving this second question

may require the creation of a record.  However, because the first question is entirely dispositive,

AFRC intends to file a motion for summary judgment on the first question without the need for

creating a record.  AFRC has communicated to the Federal Defendants its willingness to

bifurcate this case and address the threshold legal issue before addressing the more resource-

Case 1:17 cv 00441 RJL   Document 29   Filed 10/16/17   Page 6 of 9

FOIA001:01701652

DOI-2020-05 01926



4853 2670 2929.1 7 

intensive secondary issue.

D. AFRC and its members are currently suffering real and irreparable harm.

 Federal Defendants argue that AFRC "has failed to show any irreparable harm resulting

from an additional 60 day stay."  Mot. at 6.  Federal Defendants ignore the timber sales that have

already been cancelled or that were in various stages of planning and are now cancelled (not to

mention future sales that could be planned and will not).  They also rely upon the assumption

that the stay will only last 60 days while simultaneously making it clear that they intend to

indefinitely stay the case so that the President "may" make a decision sometime in the future.

The irreparable harm to AFRC and its members is real and easily understood.  The

Monument expansion was drawn to include all of the timber harvests planned to occur in the

BLM's Klamath Falls Resource Area ("KFRA") in the next ten years, including a 2017 sale

called "Leek Peak," 2018 sales called "Summit" and "Sweet Vidalia," a 2019 sale called "Fourth

Leaf," a 2020 sale called "Stag," 2021 sales called "Mr. Clean" and "Terminus," and a 2022 sale

called "LBJ."  Geissler Decl. at ¶¶ 2-6.  Because this decade of harvests has now been prohibited

by the Monument expansion, it is estimated that the KFRA will not meet its Resource

Management Plan Allowable Sale Quantity for at least the next 15 years.  Id.  The Monument

expansion has shut down the timber industry in an entire BLM resource area.  Id.  This is a real

and immediate harm to AFRC, and its nearly 100 members who rely on the availability of timber

from public lands, including the timber that was planned for harvest in what is now the

Monument.  Id.  Federal Defendants' assertion that millions of other acres of timberlands exist

misses the mark.  Timber on federal lands is highly regulated, and the sudden evaporation of

millions of board feet of timber in one resource area is not easily absorbed in another area that is

under similar sustainable management.  Id.  Furthermore, it is not economically viable for mills

to purchase timber from other resource areas because very quickly the cost of log transport
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erases the profit margin.  There simply is not a backup option available to the mills impacted,

and the cancellation of these sales is the cancellation of income, jobs, and economic prosperity.

Defendants also apparently fail to recognize that every day that the Monument expansion

remains in effect, the impacts on AFRC compound—it takes at least a year (generally longer) to

plan a timber harvest and perform the environmental reviews necessary to allow the harvest to

occur.  Id. at ¶ 6.  Currently, those processes are stopped.  If AFRC wins this case tomorrow,

those processes will have to restart.  Time matters and every day the Monument expansion

remains in effect, it places the timber industry further behind, and jeopardizes the future

existence of timber mills and the jobs they support.

III. CONCLUSION

Federal Defendants have not identified a valid reason for preventing AFRC from

proceeding in the prosecution of this case.  The threshold issue involves a narrow legal question

that can be resolved without the expenditure of significant resources.  Continuing a stay based on

an inscrutable and uncertain process is not justifiable.  The ongoing stay is causing irreparable

harm to AFRC and its members, particularly in Southern Oregon where a BLM resource area has

essentially been taken out of production, but also across the West where ripple effects are being

felt.

Respectfully submitted this 16
th

 day of October, 2017.

 By: /s/ Diane M. Meyers

Diane M. Meyers, USDC DC Bar No. WA0002

David O. Bechtold, USDC DC Bar No. OR0005

MILLER NASH GRAHAM & DUNN LLP

Pier 70, 2801 Alaskan Way, Suite 300

Seattle, Washington  98121

Telephone: 206.624.8300

Facsimile: 206.340.9599

 

Attorneys for Plaintiff

American Forest Resource Council
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CERTIFICATE OF SERVICE

I hereby certify that I served the foregoing on all parties of record via CM/ECF

system transmission.

Under the laws of the state of Washington, the undersigned hereby declares, under

the penalty of perjury, that the foregoing statements are true and correct to the best of my

knowledge.

I declare under penalty of perjury under the laws of the State of Washington, that

the foregoing is true and correct to the best of my knowledge.

EXECUTED this 16
th

 day of October, 2017, at Seattle, Washington.

/s/ Diane M. Meyers 
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA

AMERICAN FOREST RESOURCE

COUNCIL,

Plaintiff,

v.

 

UNITED STATES OF AMERICA, et al.,

Defendants.

) 

)

)

)

)

)

)
)

)

)

)

)

)

)

)

)

)

 

 

 

 

 

 
CIVIL ACTION NO. 1:17-cv-00441-

RJL

 

[PROPOSED] ORDER DENYING

FEDERAL DEFENDANTS'MOTION TO STAY CASE

 

Upon consideration of Federal Defendants’ Motion to Stay Case, Plaintiff’s Opposition to

Federal Defendants’ Motion to Stay Case, and Federal Defendants’ Reply, if any, it is hereby

ORDERED that the Motion is DENIED. 

SO ORDERED:

Dated: 

RICHARD J. LEON

United States District Judge

Attorneys to be Noticed:

ENVIRONMENT & NATURAL RESOURCES DIVISION

UNITED STATES DEPARTMENT OF JUSTICE

NATURAL RESOURCES SECTION

Jacqueline Leonard
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P.O. Box 7611 Ben Franklin Station

Washington, D.C. 20044-7611

Tel: (202) 305-0493

Fax: (202) 305-0506

Jacqueline.Leonard@usdoj.gov

 

Coby Howell, Senior Trial Attorney

Environment and Natural Resources Division

Wildlife and Marine Resources Section

c/o U.S. Attorney’s Office

1000 S.W. Third Avenue

Portland, OR 97204-2901

(503)727-1023

(503)727-1117(fax)

coby.howell@usdoj.gov

 

MILLER NASH GRAHAM & DUNN LLP

Diane M. Meyers

Pier 70 2801 Alaskan Way, Suite 300

Seattle, Washington 98121

Tel.: (206) 777-7525

Fax: (206) 340.9599

Diane.Meyers@millernash.com

 

David O. Bechtold

3400 U.S. Bancorp Tower
111 S.W. Fifth Avenue

Portland, Oregon 97204

Tel.: (503) 205-2360

Fax: (503) 224-0155

David.Bechtold@millernash.com
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA

ASSOCIATION OF O&C COUNTIES, 

Plaintiff,

v.

DONALD J. TRUMP, in his official
capacity as President of the United States of

America; UNITED STATES OF

AMERICA; KEVIN HAUGRUD, in his
official capacity as acting Secretary of the

Interior; and BUREAU OF LAND

MANAGEMENT,

Defendants.

) 

)
) 

)

)
)

)

)
)

)

)
)

)

)
)

)

)
)

)

)
)

Civil No. 1:17-cv-00280-RJL

 

ASSOCIATION OF O&C COUNTIES’ OPPOSITION TO MOTION TO STAY

I.  INTRODUCTION

The federal defendants’ request for a second stay of this action should be denied.  This

case involves a single, narrow, legal issue:  whether the President has the legal authority under

the Antiquities Act to add approximately 40,400 acres of land to the Cascade-Siskiyou National

Monument (“CSNM”) even though Congress previously set aside at least 35,500 acres of such

lands classified as timberlands for sustained yield timber production pursuant to the Oregon and

California Railroad Grant Lands Act of 1937 (“O&C Act”), 43 U.S.C. §§ 2601-2605.  This is a

purely legal issue that is susceptible to summary judgment; indeed, the Solicitor of the

Department of the Interior long ago issued an opinion that “‘the President does not have . . .
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authority’” under the Antiquities Act to protect lands previously set aside under the O&C Act for

timber production.  See ECF No. 1 (quoting Solicitor’s Opinion M. 30506 (Mar. 9, 1940)).

Timely resolution of this issue is also vitally important to AOCC’s member counties, who are the

intended beneficiaries of the O&C Act and who have the right to 50 percent of the gross receipts

from timber sales and harvests on such O&C Lands.  Headwaters, Inc. v. BLM, 914 F.2d 1174,

1183 (9th Cir. 1990) (“[T]he O&C Act was intended to provide the counties in which O&C Act

land was located with [a] stream of revenue . . . .”).  It should go without saying that every day

this matter remains pending is one less day on which AOCC’s members will ever be able to

receive such revenue.  As a result, further delay should be avoided.

The fact that the Court already stayed this matter for 60 days does not alter this

conclusion.  The Court’s initial stay was based on President Trump’s request that the Secretary

of the Interior review virtually all monument designations made during the Obama

Administration, including the CSNM.  The clear implication at the time was that the review

could lead President Trump to exclude the O&C Lands from the CSNM.  Since that time,

however, the Secretary has completed his review and submitted his final report to the President

and there is no clear prospect of relief.  If anything, the opposite is true.  Although the

Secretary’s report was not publicly released when it was submitted to the President in August

2017, the Washington Post subsequently published a link to the report on September 17, 2017.
1

That copy of the report shows that while the Secretary recommended the removal of 16,591 acres

1
 See Juliet Eilperin, Shrink at least 4 national monuments and modify a half-dozen

others, Zinke tells Trump, Wash. Post, Sept. 17, 2017,

https://www.washingtonpost.com/national/health-science/shrink-at-least-4-national-monuments-

and-modify-a-half-dozen-others-zinke-tells-trump/2017/09/17/a0df45cc-9b48-11e7-82e4-

f1076f6d6152 story.html?utm term=.b38a43228b02&wpisrc=al alert-national.  A copy of the

Final Report published through the link is attached as Exhibit 1 to this Opposition for the

convenience of the Court.
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of O&C Lands from the CSNM, he did not even address the remainder of the more than 35,500

acres of O&C Lands that AOCC claims were improperly added to the Monument by President

Obama.

Given these considerations, there is no reasonable basis to grant a second stay.  The

federal defendants’ unsupported speculation that President Trump’s decision could potentially

affect the outcome of these proceedings is not enough to justify further delay.  Every day that the

unlawful designation of the O&C Lands in the CSNM remains in place is a day in which such

lands cannot be used for their Congressionally dedicated purpose of sustained-yield timber

production and a day for which AOCC’s members will never be able to recover the timber

revenues to which they are entitled.  If President Trump ultimately elects to exclude the O&C

Lands from the CSNM, the federal defendants can notify the Court and the action will be moot.

Unless and until that happens, though, the case should move forward.

II.  ARGUMENT

The federal defendants note that courts consider a four-part test in deciding whether to

grant a stay:  (1) the likelihood that the moving party will prevail on the merits; (2) the likelihood

that the moving party will be irreparably harmed absent a stay; (3) the prospect that others will

be harmed if the court grants the stay; and (4) the public interest in granting the stay.  Hill

Dermaceuticals, Inc., v. U.S. Food & Drug Admin., 524 F. Supp. 2d 5, 8 (D.D.C. 2007).  These

factors do not warrant a stay here.

Tellingly, the federal defendants do not even address the first prong of the test or argue

that they are likely to prevail on the merits.  And with good reason.  The Office of the Solicitor

long ago recognized that, because of the O&C Act, O&C Lands could not be reserved under the
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Antiquities Act.  ECF No. 1 at 11-12.  In a written opinion from 1940, the Solicitor explained

that through the O&C Act,

“Congress directed that certain of the lands (those heretofore or
hereafter classified as timberlands and power-site lands valuable

for timber) be managed ‘for permanent forest production and the

timber thereon shall be sold, cut, and removed in conformity with
the principle of sustained yield.’ . . . It is clear from the foregoing

that Congress specifically provided a plan of utilization of the

Oregon and California Railroad Company revested lands. The plan
among other things involves the disposal of lands and timber and

the distribution of the moneys received from such disposition. It

must be concluded that Congress has set aside the lands for the

specified purposes.”

ECF No. 1 at 11-12 (quoting Solicitor’s Opinion M. 30506).  Once Congress sets aside lands for

a particular purpose, the President is without authority to set them aside for a different purpose.

Accordingly, the federal defendants are unlikely to prevail on the merits of this case and do not

argue otherwise.  The motion for stay should be denied for this reason alone.  Jewish War

Veterans of U.S., Inc. v. Gates, 522 F. Supp. 2d 73, 80 (D.D.C. 2007) (denying request for stay

based solely on failure to demonstrate likelihood of success on the merits).

 Likewise, the federal defendants are entirely silent on the second prong, and make no

argument that they will be irreparably harmed absent a stay.  In fact, they identify no harm to

themselves at all if their requested stay is not granted.  The requirement of “[i]rreparable harm is

a high standard wherein the alleged injury must be ‘certain and great’ and ‘[m]ere injuries,

however substantial, in terms of money, time and energy necessarily expended in the absence of

a stay are not enough.’”  Hill Dermaceuticals, 524 F. Supp. 2d at 11 (second brackets in original)

(quoting Wis. Gas Co. v. FERC, 758 F.2d 669, 674 (D.C. Cir. 1985)).  The federal defendants’

complete silence on this essential prong is fatal to their motion.
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 Rather than arguing these critical prongs, the federal defendants essentially make a

pragmatic argument that the President tasked the Secretary with a “significant undertaking” that

included making recommendations that “may substantially affect or alter” the CSNM

designation and that “if approved, have the potential to affect issues at the core of this action.”

ECF No. 32 at 5.  Such speculation, however, is insufficient to justify any further delay.  The

federal defendants have not offered any actual evidence to suggest that either the Secretary’s

recommendations or the President’s decision will in fact resolve the core legal issue in this case

or moot AOCC’s request for relief.  Indeed, the only publicly available information on the

Secretary’s recommendation—as published by the Washington Post—suggests exactly the

opposite since it shows that the Secretary did not even consider most of the of O&C Lands that

were included in the CSNM.  While it is understandable that the federal defendants may not wish

to comment on governmental decisions that have not yet been finalized, it is also unreasonable

for federal defendants to expect AOCC or this Court to agree to a stay without at least some firm

evidence that a delay will in fact be likely to resolve all of the issues underlying AOCC’s claims.

A theoretical possibility of mootness is not grounds for delaying this case because

“‘[s]peculative injury does not constitute irreparable injury . . . .’”  Nat’l Conference on Ministry

to Armed Forces v. James, 278 F. Supp. 2d 37, 52 (D.D.C. 2003) (quoting Caribbean Marine

Servs. Co. v. Baldrige, 844 F.2d 668, 674 (9th Cir. 1988)).

 While failing to show that they will suffer any irreparable harm, the federal defendants

are quick to claim that a stay should be imposed because AOCC “has failed to show any

irreparable harm” from an additional 60-day delay.  ECF No. 32 at 6.  But it is not AOCC’s

burden to demonstrate “irreparable harm” here.  And even if it were, the ongoing harm to AOCC

is obvious.  There is no dispute that so long as the CSNM expansion remains in place, the O&C
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Lands will not be managed in accordance with the requirements of the O&C Act, and no timber

sales can or will occur (sales that are essential to AOCC’s member counties).  Nor is this harm

insignificant.  Indeed, as designated, the Monument expansion includes all of the timber harvests

that were scheduled to occur in the BLM’s Klamath Falls Resource Area over the next ten years,

effectively halting all timber harvesting in the region.2  This point is also confirmed by the

Secretary’s final report—as published by the Washington Post—which acknowledges that even

the inclusion of just 16,591 acres of O&C Lands in the CSNM “would reduce timber offered by

BLM for sale by 4-6 million board feet per year.”  Exhibit 1 at 11.  And while other actions may

be necessary before BLM sales on all of the relevant O&C Lands can begin, there is no question

that they cannot move forward so long as such lands remain within the CSNM.

Finally, a stay is not in the public interest.  The O&C Lands have been improperly tied up

by Proclamation 9564 since January 12, 2017, defeating the intended use of those lands under

the O&C Act to provide for the economic stability and development of AOCC member counties.

This lawsuit has been pending since February 13, 2017.  AOCC reasonably accommodated the

federal defendants’ first request for delay, and they have had ample time to reconsider

Proclamation 9564.  Further delay will only continue to frustrate the purpose of the O&C Act.

The public interest warrants prompt resolution of this case, not further delay.

2 More detailed information on the impacts of the Monument designation on timber

harvest levels--and on the Counties--is set forth in the Declaration of Andy Geissler in Support

of Plaintiff’s Response to Federal Defendants’ Motion to Stay Case, which was filed on October
16, 2017 in the related case of American Forest Resource Counsel v. United States, Civil Action

No. 1:17-cv-0441 (RJL).  AOCC incorporates the contents of that declaration in support of its

own opposition to the federal defendants proposed stay in this matter as well.
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III.  CONCLUSION

For the foregoing reasons, the federal defendants’ motion to stay should be denied.

DATED:  October 16, 2017.

STOEL RIVES LLP

/s/ Per A. Ramfjord 

Per A. Ramfjord (D.C. Bar No. 392237)

760 SW Ninth Avenue, Suite 3000
Portland, OR 97205

Phone: (503) 294-9257

Email:  per.ramfjord@stoel.com
 

/s/ Jason T. Morgan 

Jason T. Morgan (pro hac vice)
600 University Street, Suite 3600

Seattle, WA 98101

Phone: (206) 386-7527
Email:  jason.morgan@stoel.com

Attorneys for Plaintiff

Association of O&C Counties
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CERTIFICATE OF SERVICE

I hereby certify that on October 16, 2017, a copy of the foregoing document was filed

electronically through the CM/ECF system, which caused all parties or counsel to be served by

electronic means as reflected on the Notice of Electronic Filing.

/s/ Per A. Ramfjord     
 Per A. Ramfjord (D.C. Bar No. 392237)
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