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HAND DELIVERED

Helen Hankins, State Director
Bureau of Land Management
Colorado State Office

2850 Youngfield Street
Lakewood, Colorado 80215-7093

June 10, 2013

Re: Protest of the Bureau of Land Management’s inclusion of parcel COC76117 in the
August 8, 2013 Competitive Oil and Gas Lease

Dear Director Hankins:
In accordance with 43 C.F.R. §§ 4.450-2; 3120.1-3, Wilderness Workshop and Rocky

Mountain Wild protest the inclusion of parcel COC76117 in the Bureau of Land
Management’s August 8, 2013 lease sale.

PROTESTING PARTIES

Wilderness Workshop's (WW) mission is to protect and conserve the wilderness and
natural resources of the Roaring Fork watershed, the (WRNF) White River National
Forest, and adjacent public lands. WW is a non-profit organization that engages in
research, education, legal advocacy and grassroots organizing to protect the ecological
integrity of local landscapes and public lands. WW focuses on the monitoring and
conservation of air and water quality, wildlife species and habitat, natural communities
and lands of wilderness quality. WW has a long history of participating in Bureau of
Land Management (BLM) lease sales impacting the WRNF and the Colorado River
Valley Field Office (CRVFO), especially when lease sales affect roadless lands or other
ecologically important public lands. WW’s members use and enjoy public lands that
would be impacted by issuance of lease parcel COC76117. Peter Hart is the Conservation
Analyst/Staff Attorney for Wilderness Workshop and is authorized to file and sign this
protest on behalf of the organization.




Rocky Mountain Wild (RMW) is a non-profit environmental organization based in
Denver, that works to conserve and recover the native species and ecosystems of the
Greater Southern Rockies using the best available science. RMW was formed in 2011
when Center for Native Ecosystems (CNE) and Colorado Wild merged. RMW is the
legal successor to both organizations. Colorado Wild has worked for over a decade to
protect, preserve, and restore the native plants and animals of the Southern Rocky
Mountains.

Both CNE and Colorado Wild have a well-established history of participation in BLM
planning and management activities, including participation in Colorado BLM oil and gas
leasing decisions and the planning processes for the various Colorado BLM Field
Offices. RMW continues the work of each organization to save endangered species and
preserve landscapes and critical ecosystems. It achieves these goals by working with
biologists and landowners, utilizing GIS technology to promote understanding of
complex land-use issues, and monitoring government agencies whose actions affect
endangered and threatened species. Its members include approximately 1200 outdoor
enthusiasts, wildlife conservationists, scientists, and concerned citizens across the
country.

RMW:’s staff and members visit, recreate on, and use lands on or near the parcel
proposed for leasing. Our staff and members enjoy various activities on or near land
proposed for leasing, including viewing and studying rare and imperiled wildlife and
native ecosystems, hiking, camping, taking photographs, and experiencing solitude. Our
staff and members plan to return to the subject lands in the future to engage in these
activities, and to observe and monitor rare and imperiled species and native ecosystems.
We are collectively committed to ensuring that federal agencies properly manage rare and
imperiled species and native ecosystems. Members and professional staff of RMW are
conducting research and advocacy to protect the populations and habitat of rare and
imperiled species discussed herein. Our members and staff value the important role that
areas of high conservation value should play in safeguarding rare and imperiled species
and natural communities, and other unique resources on public land.

Our members’ interests in rare and imperiled species and ecosystems on public lands will
be adversely affected if the sale of this parcel proceeds as proposed. Oil and gas leasing
and subsequent mineral development on the protested parcel, if approved without
response to public comments made under the National Environmental Policy Act
(“NEPA”), consultation required by the Endangered Species Act (“ESA”), and
appropriate safeguards to minimize negative impacts, is likely to result in a greatly
increased risk of significant harm to rare and imperiled species and native ecosystems. As
a result, BLM's decision to lease the protested parcel is not based on the best available
science and will result in significant harm to rare and imperiled species and native
ecosystems. The proposed leasing of the protested parcel will harm our members’
interests in the continued use of these public lands, and the rare and imperiled species
they support. Matt Sandler is the Staff Attorney for Rocky Mountain Wild and is
authorized to file and sign this protest on behalf of the organization :




Therefore protestors have legally cognizable interests that will be affected by the
proposed action.

STATEMENT OF REASONS

For the reasons set forth below, BLM should withdraw parcel COC76117 from the
August 8, 2013 lease sale pending compliance with National Forest Management Act
(NFMA), 16 USC §§ 1600 et seq., the Federal Land Policy Management Act (FLPMA),
43 USC §§ 1700 et seq., NEPA, 42 USC §§ 4321 et seq., the Administrative Procedure
Act (APA), 5 U.S.C. § 701 et seq., and the ESA, 16 U.S.C. 1531 et seq., other applicable
agency regulations, and consistent with recent court decisions.

In the interest of open government, scientific integrity and good public policy—parcel
COC76117 should be deferred from the upcoming lease sale because there are too many
unanswered questions and potential legal violations. After deferral and a thorough NEPA
review that involves the public, the agencies can reach an informed decision on whether
and how to lease this parcel.

1. Background.

Parcel COC76117 (also referred to as the “Mamm Peak parcel”) is located on the WRNF
and entirely overlaps with the Mamm Peak Inventoried Roadless Area (IRA). Minerals
under the Mamm Peak parcel are administered by BLM’s CRVFO. To account for new
information and changed circumstances and to ensure compliance with NEPA and other
laws and regulations, both the WRNF and the CRVFO are currently revising
programmatic planning documents applicable to the management of the federal lands and
minerals that would be leased with parcel COC76117.' Because of the ongoing revision

' The WRNF summed up the need for a revised oil and gas leasing Environmental Impact Statement (EIS)
like this in the Notice of Intent: “The [WRNF] issued its current oil and gas leasing availability decision in
1993 (Oil and Gas Leasing Final Environmental Impact Statement and Record of Decision). Since 1993,
information and circumstances considered for that decision have changed, including the WRNF issuance of
a revised Land and Resource Management Plan (LRMP), technological advances in oil and gas exploration
and development that expand development potential of previously uneconomic resources, and increased
level of projected oil and gas development activities on the WRNF. Consequently, the Forest Supervisor of
the WRNF has identified a need to: (1) Revise the 1993 Oil and Gas Leasing Environmental Impact
Statement and Record of Decision as necessary to address information and circumstances that are new and
different from those analyzed for the existing (1993) oil and gas leasing decision; (2) Identify what NFS
lands administered by the White River National Forest will continue to be available for oil and gas leasing
and what lease stipulations should apply to those lands for the protection of other resources; (3) Amend the
WRNF Land and Resource Management Plan—2002 Revision to ensure consistency with the oil and gas
leasing analysis and decision; and (4) Produce an Environmental Impact Statement (EIS) that will support
the BLM’s independent decision to include NFS lands administered by the WRNF in future competitive oil
and gas lease sales. USDA, Notice of Intent to Prepare WRNF Oil and Gas Leasing EIS, 75 Fed. Reg.
37750 (2010) (attached as Exhibit 1), available at

hup://a123.¢g.akamai.net/7/123/11558/abe 1 23/forestservic.download.akamai.com/1 1 558/www/nepa/6 1875
FSPLT2 023161.pdf (accessed 6/7/13). BLM’s CRVFO is revising its 1984 Resource Management Plan
(RMP) and the 1999 Oil and Gas Leasing and Development Amendment because of “new issues that have
arisen since the original plan was prepared in 1984 and higher levels of controversy around issues.” BLM,




of its Oil and Gas Leasing EIS, the WRNF has indicated that consent to issuance of new
leases will not be granted until the new plan is finalized.”

The Mamm Peak parcel was nominated for inclusion in a BLM lease sale by Laramle
Energy in 2009.° In February 2009 BLM asked for FS consent to issue the lease.” In Apr11
of 2010 the Forest Service completed a NEPA Verification and Validation form (NVV)
On May 5, 2010, the Forest Service authorized BLM to offer the parcel with stipulations
in a letter that said:

..this parcel is consistent with the Final Environmental Impact Statement and
Land and Resource Management Plan, White River National Forest (2002
Revision), the Qil and Gas Leasing Final Environmental Impact Statement (1993)
(for which BLM was a cooperating agency), the Record of Decision for the oil
and gas leasing and development decisions (1993), the Supplemental Information
Report on Implementing the Lynx Direction, White River National Forest (2005)
and the Southern Rockies Lynx Management Direction Record of Decision
(2008). Also as documented on the NEPA Validation/Verification form, the
Forest Service has found that there is no new information or changed
circumstances sufficient to trigger additional environmental analysis for this
parcel before it is offered for lease.®

The parcel was not immediately offered at a lease sale.”

In April 2012, after requests from Laramie/Piceance Energy, the agencies began again to
process this lease parcel.® Despite being in the process of revising the Oil and Gas

CRVFO, Draft RMP/EIS (2011), at 1-2, available at

http://www.blm.gov/co/st/en/BLM_Programs/land use planning/rmp/kfo-gsfo/crv.html (accessed 6/7/13).
“Managing energy development, particularly regarding the designation of lands available for fluid minerals
leasing and application of lease stipulations, to protect cultural and natural resources and minimize user
conflicts” is a major reason for the revision. Id.

* «At the time of this analysis, there are 42 proposed lease parcels on the WRNF that will not be provided
consent to lease until the leasing availability decisions and the plan amendment are approved by the FS and
BLM.” USDA, WRNF DEIS (2012), at 3-159 (emphasis added), available at
http://al23.g.akamai.net/7/123/11558/abc123/forestservic.download.akamai.com/11558/www/nepa/61875 F
SPLT2 277731.pdf (accessed 6/7/13).

*In 2012 Laramie Energy and Delta Petroleum reorganized to form Piceance Energy, LLC. See Dennis
Webb, Laramie, Delta plan joint Piceance venture, GRAND JUNCTION SENTINEL, May 10, 2012, available at
http://www.gjsentinel.com/breaking/articles/laramie-delta-plan-joint-piceance-venture (accessed 6/6/13). The
reorganized company is referred to as “Laramie/Piceance Energy” throughout this protest.

* Letter from Quanah C. Konecny, Land Law Examiner, BLM, Colo. State Office, to Sharon Deuter, Physical
Resources, USDA Forest Service (Feb. 23, 2009) (attached as Exhibit 2).

3 See Exhibit 3, at 15 (WRNF, “Specific Validation/Verification Form” for parcel CO-1824 (2010)).

® Letter from Randall Karstaedt, Director, Physical Resources, USDA Forest Service, to Helen Hankins, State
Director, BLM Colo. State Office (May 5, 2010) (attached as Exhibit 4).

7 Email from Rebecca Baca, Land Law Examiner, BLM Colo. State Office, to Peter Hart, Staff Attorney,
Wilderness Workshop (June 6, 2013 at 3:55pm) (attached as Exhibit 5).

8 See Exhibit 6, at 6 (email from Jason Gross, WRNF, to Sharon Deuter, Oil and Gas Program Specialist,
USDA Forest Service (April 19, 2012 10:56 AM) (“BLM informed me that Laramie Energy 1I has requested
to get the CO-1824 lease nomination in the February 2013 sale.”).




Leasing EIS to account for changed circumstances and a stated policy not to consent to
issuance of new lease parcels until completion of a revised plan (see supra p. 3), the
Forest Service reviewed the NVV completed in 2010 and found no new circumstances
that would require additional NEPA.® On January 30, 2013, the Forest Service authorized
BIM to offer the parcel with stipulations.10 On May 10, 2013 BLM released a notice of
competitive lease sale, including the Mamm Peak parcel and soliciting protests.11

There is substantial oil and gas development nearby the Mamm Peak parcel. BLM in
June of 2010 issued a FONSI approving Laramie Energy II, LLC’s West Mamm Master
Development Plan (“West Mamm MDP”).12 The West Mamm MDP contemplates
drilling eighty-nine wells from three new pads and two existing pads, all on private
surface lands. Of the new wells, sixty-eight would be directionally drilled to bottom-hole
locations in the federal mineral estate, including the Mamm Peak IRA. '* The West
Mamm MDP is the subject of an ongoing lawsuit filed by Wilderness Workshop and
other conservation groups challenging BLM’s approval of the project with inadequate
analysis of environmental impacts.

2. Issuance of this lease without additional analysis would violate agency regulations
and NEPA.

a. Existing analyses do not satisfy NEPA.
i. Forest Service

Forest Service regulations require compliance with the NEPA prior to consenting to
issuance of oil and gas leases. 36 CFR §§ 228.102(a), (e)(1)-(3). The FS must “verify[]
that oil and gas leasing of the specific lands has been adequately addressed in a NEPA
document, and is consistent with the Forest land and resource management plan.”
228.102(e)(1). “If NEPA has not been adequately addressed, or if there is significant new
information or circumstances as defined by 40 CFR § 1502.9 requiring further
environmental analysis, additional environmental analysis shall be done before a leasing
decision for specific lands will be made.” Id. The Forest Service applies these same
principles with respect to EAs, even though the regulations speak only to EISs. Forest
Service Handbook § 18.4, 57 Fed. Reg. 43180, 43200 (1992).

? See Id. at 2 (email from Jason Gross, WRNF, to Sharon Deuter, Oil and Gas Program Specialist, USDA
Forest Service (January 04, 2013 12:45 PM) (“I have re-reviewed the parcel and did not find any significant
new information or changed circumstances that would require additional NEPA.”); see also Exhibit 3.

10 See letter from James Bedwell, Director, Recreation, Lands and Minerals, USDA Forest Service, to Helen
Hankins, State Director, BLM Colo. State Office (January 30, 2013) (attached as Exhibit 3).

"' See BLM, Notice of Competitive Lease Sale (May 10, 2013) (attached as Exhibit 7).

12 West Mamm Master Development Plan, DOI-BLM-CO-N040-2010-0008-EA (FONSI/Decision Record
signed June 22, 2010) (attached as Exhibit 8), available at
http://www.blm.gov/pgdata/etc/medialib/blm/co/information/nepa/glenwood_springs field/2010_documents.
Par.87062.File.dat/DOI-BLM-CO-N040-2010-0008-EA..pdf (accessed 6/7/13).

" 1d. at ES-1.

'* See Roan Tiering Complaint and Request for Review of Agency Action (explaining that the West Mamm
MDP was approved by BLM with no air quality analysis at all) (attached as Exhibit 9).




During the leasing phase of oil and gas development, agencies may refer back to plan-
level EISs, but must still analyze all reasonably foreseeable site-specific impacts in a
separate NEPA analysis at the earliest practicable point. See N.M. ex rel. Richardson v.
BLM, 565 F.3d 683, 716-718 (10th Cir. N.M. 2009); see also 40 C.F.R. §§ 1502.20,
1508.28 (regulations governing tiering to existing NEPA analyses). Agencies may not
rely upon earlier plan-level analyses where a new project’s reasonably foreseeable
impacts fall outside the scope of those prior analyses. In that situation, failure to analyze
the specific project’s effects before an irretrievable commitment of resources is made
violates NEPA'’s requirement to take a “hard look™ at the project’s impacts.

Here the Forest Service’s consent to issuance of this lease is based upon an NVV form
completed in 2010 that did not include any new environmental analysis at all. Rather the
NVYV tiered to the 2002 Forest Plan and 1993 White River National Forest Oil and Gas
EIS (1993 EIS). In addressing oil and gas development, the 2002 Forest Plan
incorporated the 1993 EIS without substantial change. As a result, the Forest Service is
now attempting to rely upon a 20-year old plan that is under revision due to new
information and changed circumstances to approve this lease. '

Existing oil and gas development in the WRNF far exceeds anything predicted or
analyzed in the 1993 EIS document. The 1993 EIS utilized a “Reasonable Foreseeable
Development Scenario [RFD] to estimate the number of wells that can be anticipated.
This estimate provides the ‘cause’ which is then used to estimate environmental
‘effects.””'® The 1993 Reasonable Foreseeable Development Scenario stated that
“[p]rojected drilling activity for the whole Forest for the next 15 years is 23 wells,
including 1 discovery and 12 development wells.”'” Therefore, the Forest Service used
that projection in assessing and forecasting environmental impacts.

Substantially more than 23 wells have been approved and/or drilled on the Forest. By
2006, for example, approximately 77 wells had already been apProved on the Forest—
more than three times the number of wells predicted in the EIS.'® In the Mamm Peak area
alone, the BLM approved nearly 70 wells accessing federal minerals under the Forest in
2010." The Forest Service’s 1993 EIS thus never planned for or analyzed impacts
associated with the level of oil and gas development present on the WRNF today. As a
result, the reasonably foreseeable drilling and related impacts associated are far beyond
the scope of the 1993 EIS on which the FS relies. Issuing this lease without additional
NEPA will not satisfy the “hard look” required by NEPA.

' See supra Note 1.

'® White River National Forest Oil and Gas FEIS ROD (1993) at 7 (attached as Exhibit 16), available at
http://al 23.c.akamai.net/7/123/11558/abc123/forestservic.download.akamai.com/11558/www/nepa/61875 F
SPLT2_023379.pdf (accessed 6/7/13); see also Id., at 10 (“Effects were determined based on analysis of the
RFD.”)

17 Id., at 3.

' See High Country Citizens” Alliance et al. Protest of Colorado BLM’s August 10, 2006 Lease Sale, at 18
(attached as Exhibit 10).

' See Exhibit 8, at ES-1.




Because the documents relied upon by the FS are so out of date, they fail to consider new
information and changed circumstances. The 1993 and 2002 documents also fail to
satisfy NEPA because they provide no site-specific analysis of the reasonably foreseeable
environmental impacts from drilling this lease. These issues are discussed below.

ii. BLM

Agencies are required to satisfy NEPA before making an irretrievable commitment. “The
BLM has a statutory responsibility under NEPA to analyze and document direct, indirect
and cumulative impacts of past, present, and reasonably foreseeable future actions
resulting from federally authorized fluid minerals activities. By law, these impacts must
be analyzed before the agency makes an irreversible commitment. In the fluid minerals
program, this commitment occurs at the point of lease issuance.” Pennaco v. U.S. Dept.
of Interior, 377 F.3d 1147, 1160 (10" Cir. 2004) (quoting BLM Handbook).*

BLM has an independent duty to ensure NEPA compliance when issuing oil and gas
leases on Forest Service lands. The agency may not simply defer to Forest Service NEPA
analyses. Bd. of Comm’rs of Pitkin County, 173 IBLA 173, 183 (2008).

The adopting agency must perform its own “independent review,” 40 CFR
1506.3(c) . . . and determine for itself that the EIS adequately addresses all of the
likely significant environmental impacts. In other words, it must accept
responsibility for scope and content of the EIS.

Id. (emphasis omitted) (quoting Wyo. Outdoor Council, 159 IBLA 388, 414 (2003)
(citing State of N. Carolina v. Fed. Aviation Admin., 957 F.2d 1125, 1130 (4th Cir.
1992)). Furthermore, BLM may not rely upon a Forest Service NVV to demonstrate
compliance with NEPA. Bd. of Comm’rs of Pitkin County, 173 IBLA at 184 n.12 (A
NVV is not an existing BLM NEPA document as required by BLM NEPA Handbook, H-
1790-1 at II1.E); see also id. at 184 (BLM violated NEPA where BLM failed to “adopt as
its own, for purpose of compliance with NEPA, the environmental analysis or
“conclusions carried out by the Forest Service in its NEPA review.”); id. at 182 n.8
(environmental documents of other agencies must first be adopted by BLM before BLM
may use the document to demonstrate its compliance with NEPA).

In this case, as discussed throughout this protest, both the Forest Service NVV and
existing Forest Service analyses are stale, outdated, and inadequate to satisfy NEPA. So,
any BLM reliance on or adoption of those documents without supplementation will result
in violation of the law.

% Note also BLM policy which “aims to significantly diminish avoidable controversy and legal challenges by
ensuring that — before offering parcels for lease — (1) BLM takes a hard look considering new information and
the best available science, benefiting from site-specific analysis and participation by an inter-disciplinary
team of agency professionals, (2) BLM satisfies other legal requitements and (3) BLM addresses legitimate
policy concerns.” BLM Instruction Memorandum 2010-117.




BLM'’s own NEPA analyses suffer from the same problems as the Forest Service NEPA..
Oil and gas development in the CRVFO (formerly known as the Glenwood Springs Field
Office) is governed by a 1984 RMP that was amended in 1999 by the Glenwood Springs
Oil and Gas Leasing and Development Final Supplemental EIS (1999 Qil and Gas
Leasing EIS). The 1999 Oil and Gas Leasing EIS analyzed the impacts from drilling only
about 300 oil and gas wells in the Field Office over a 20-year period.

The explosion of oil and gas development since 1999 dramatically affected the Field
Office. The 300 federal wells analyzed in the 1999 Qil and Gas Leasing EIS were
permitted and drilled by approximately 2002. By 2006, BLM had sold hundreds of leases
and approved thousands of wells in the Field Office. The agency continues to sell leases
and approve new wells each year. BLM, however, has never completed a supplemental
EIS that updates the Field Office-wide analysis in the 1999 Qil and Gas Leasing EIS. As
a result, impacts associated with oil and gas development in the Field Office are far
beyond those anticipated in the existing RMP or the 1999 Qil and Gas Leasing EIS.

BLM cannot adopt or otherwise rely upon existing Forest Service NEPA because it is
outdated, stale, and fails to consider changed circumstances and new information. BLM
cannot rely upon or otherwise tier to its own NEPA analyses for the same reasons.

b. Development of parcel COC76117 is foreseeable.

NEPA requires federal agencies to take a “hard look” at the environmental consequences
of proposed actions. NEPA and implementing regulations promulgated by the Council on
Environmental Quality (CEQ) require analysis of all reasonably foreseeable impacts at
the earliest practicable point, and before an irretrievable commitment of resources is
made. 42 USC 4332(2)(C)(v); 40 CFR 1501.2, 1502.22; see also Pennaco Energy, Inc. v.
U.S. Department of the Interior, 377 F.3d 1147 (10" Cir. 2004); Conner v. Burford, 848
F.2d 1441 (9™ Cir. 1988); Sierra Club v. Peterson, 717 F.2d 1409 (D.C. Cir. 1983); N.M.
ex rel. Richardson v. BLM, 565 F.3d 683, 716 (10" Cir. 2009).

In this case, development of parcel COC76117 is reasonably foreseeable. Laramie
Energy nominated the parcel years ago and has applied pressure on the Forest Service
and BLM to sell the lease.”! Laramie/Piceance has already drilled numerous producing

*' See e.g., note 8 supra.




wells in the area’”, the company has purchased the only leases in the area sold at recent
lease sales”®, and the company has a long-term development plan.24

The fact that the parcel is being issued with a full NSO does not undermine foreseeability
of development. Laramie/Piceance Energy has drilled numerous wells directionally into
federal minerals from adjacent private lands in the area. In fact, that is the company’s
operating plan. Laramie/Piceance continues to purchase new leases in the area, even
when encumbered completely by nonwaivable NSQs.?

A map excerpted from the West Mamm MDP (pasted below) graphically details how
Laramie is using wells directionally drilled from pads on fee lands to access the federal
mineral estate beneath the Mamm Peak IRA.?® The map shows project components,
including the operator’s plan to access the federal mineral estate beneath the Mamm Peak
IRA with dozens of wells from four well pads. Portions of parcel COC76117 are visible
immediately north and west of the MDP boundary:

22 | _aramie/Piceance operates the Johnson Fed. #5-10C well, API #05-045-16960, which is producing. See
http://cogce.state.co.us/cogis/FacilityDetail. asp?facid=04516960&TYPE=WELL (accessed 6/7/1 3). A
production report for the Johnson Fed. #5-10C well is available at

http://cogee. state.co.us/cogis/ProductionWellMonthly.asp? APICounty=045& APISeq=16960& APTWB=00&
Year=All (accessed 6/7/13). Laramie Piceance also operates the Mcclung 29-11A well, API #05-045-15912,
which is producing. See http://cogcc.state.co.us/cogis/FacilityDetail.asp?facid=04515912& TYPE=WELL
(accessed 6/7/13). A production report for the Mcclung 29-11A well is available at
http://cogcce.state.co.us/cogis/ProductionWellMonthly .asp? APICounty=045& APISeq=15912& APIWB=00&
Year=All (accessed 6/7/13).

& See BLM, Colo. State Office, Competitive Oil & Gas Lease Sale Summary of Nov 10, 2011 Sale
(indicating that Laramie Energy purchased lease COC75070 at the lease sale) (attached as Exhibit 30),
available at http://www.blm.gov/co/st/en/BLM Programs/oilandgas/oil and_gas lease/sale archive.html
(under “November 10, 2011, Competitive Qil & Gas Lease Sale”) (accessed 6/9/ 13); See also LR2000 lease
report for lease COC75070 (confirming Laramie/Piceance maintains lease 75070) (attached as Exhibit 1 1),
available at

hitps://www.blm.gov/workspace/ihtml/OpenDoc ?Doclnstancel D=4&Doc UUID=000001096cee68¢3-0000-

1 1ac-0a780c38&DocVersion=1&isSmartcut=true (accessed 6/7/13).

** See Exhibit 8.

 Consider, for example, lease COC75070 purchased in November 2011 by Laramie Energy in the Mamm
Peak area with a nonwaivable NSO. See note 23 supra (confirming that Laramie/Piceance purchased and
holds lease COC75070); see also BLM Lease Notice Addendum 3 (Sept. 15, 2011) (making NSO stipulations
on lease COC75070 nonwaivable to ensure protection of Roadless Areas) (attached as Exhibit 29),

* See also Exhibit 8, at 54.
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Given the interest of Laramie/Piceance in acquiring this lease, as well as the extent and
type of drilling and development underway from adjacent lands by that operator, it is
foreseeable that this lease will be developed from adjacent fee lands.

c. NEPA requires analysis of direct, indirect, and cumulative impacts.

To comply with NEPA when issuing or consenting to issuance of an oil and gas lease,
agencies must either fully analyze all foreseeable impacts prior to leasing or retain
authority to deny proposed activities which may have unacceptable environmental
impacts. Sierra Club v. Peterson, 717 F.2d 1409, 1415 (D.C. Cir. 1983).

Importantly, while it is foresecable that development of this lease will occur and that
drilling will be initiated from private lands, the BLM and FS have not retained authority
to deny development altogether. The proposed lease is encumbered with an NSO. So, to
the extent that the NSO is nonwaivable or the extent to which the agencies retain
authority to deny waiver requests, surface use of the lease may be prohibited by an NSO.

Nonetheless these federal agencies have not retained, anywhere in the proposed lease,
absolute authority to deny drilling based on a finding of unacceptable impacts. Unless the
agencies retain authority to deny drilling altogether, potential impacts must be analyzed
now before an irretrievable commitment is made with the sale of this lease.

NEPA’s regulations provide that the “effects””’ on the environment that agencies must
consider include those that are “direct, indirect, or cumulative.” 40 C.F.R. § 1508.8;
1508.7. Direct effects are those “which are caused by the action and occur at the same
time and place.” § 1508.8. Indirect effects are:

...caused by the action and are later in time or farther removed in distance, but are
still reasonably foreseeable. Indirect effects may include growth inducing effects
and other effects related to induced changes in the pattern of land use, population
density or growth rate, and related effects on air and water and other natural
systems, including ecosystems.

Id. The NEPA regulations define “cumulative impact” as:

...the impact on the environment which results from the incremental impact of the
action when added to other past, present, and reasonably foreseeable future
actions regardless of what agency (Federal or non-Federal) or person undertakes
such other actions. Cumulative impacts can result from individually minor but
collectively significant actions taking place over a period of time.

%" See 40 CFR § 1508.8: “Effects and impacts as used in these regulations are synonymous. Effects includes
ecological (such as the effects on natural resources and on the components, structures, and functioning of
affected ecosystems), aesthetic, historic, cultural, economic, social, or health, whether direct, indirect, or
cumulative. Effects may also include those resulting from actions which may have both beneficial and
detrimental effects, even if on balance the agency believes that the effect will be beneficial.”
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40 C.F.R. § 1508.7.

Federal caselaw amplifies the mandate that agencies must disclose the direct and indirect
environmental effects a federal action will have on non-federal lands. See City of Davis
v. Coleman, 521 F.2d 631, 677-81 (9th Cir. 1975) (where federal approval of highway
project likely to have impacts on development of surrounding area, agency must analyze
development impacts in EIS); Coalition for Canyon Preservation v. Bowers, 632 F. 2d
774, 783 (9th Cir. 1980) (same); Sierra Club v. Marsh, 769 F.2d 868, 877-89 (1st Cir.
1985) (striking down EA where agency failed to account for private development impacts
likely to result from its approval of causeway and port facility); Mullin v. Skinner, 756
F.Supp 904, 920-22, (E.D. N.C. 1990) (striking down EA where agency failed to account
for private development impacts likely to result from agency approval of bridge). Such
impacts must be disclosed, particularly where facilitating private development may be the
project's "reason for being." See Citizens Comm. Against Interstate Route 675 v. Lewis,
542 F.Supp. 496, 562 (S.D. Ohio 1982).

Impacts will accrue as a result of issuing this lease. To confirm as much, one need look
no further than the West Mamm MDP Environmental Assessment (EA). The West
Mamm EA analyzed impacts of drilling approximately 70 directional wells from private
surface targeting federal minerals under adjacent Forest Service land. The EA indicates
that “adjacent [Forest Service] land would be subject to direct and indirect impacts to
wildlife as a result of intensive oil and gas activities.”*® The EA confirms these impacts
will occur even thou%h well pads and associated surface facilities would not be located on
Forest Service land.” Direct, indirect, and cumulative impacts to other resources will
similarly occur (e.g., impacts to air and water quality) as a result of leasing and
developing these federal minerals.

The West Mamm MDP represents a poignant example of how oil and gas leasing and
development may have direct, indirect, and cumulative impacts even where federal and
leased surface is not used or available for drilling. In other words, stipulating a lease with
an NSO does not eliminate the need for analysis of impacts. Nor does it eliminate the
requirement that agencies take a hard look at impacts under NEPA. As discussed
throughout this protest, because existing NEPA analyses are outdated, stale, and fail to
consider changed circumstances and new information, the agencies have not adequately
considered potential impacts of this leasing decision.

d. Agencies must undertake additional NEPA to analyze new information
and unanalyzed impacts.

Discussed below are new information, changed circumstances, and foreseeable impacts
relevant to oil and gas leasing and development that have not been adequately analyzed
by the Forest Service and BLM. These things must be analyzed before BLM sells the
Mamm Peak parcel.

’® See Exhibit 8, at ES-1.
% The West Mamm EA did not consider development of lease COC76117, nor has any other agency analysis.
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Air impacts

One of the starkest environmental impacts associated with ongoing oil and gas leasing
and development is related to air quality. In recent years, as natural gas drilling has
spread through Western Colorado, air quality in surrounding communities has
dramatically worsened. Monitoring has documented high levels of ozone pollution, and
health officials are increasingly concerned about the health effects on residents.
Moreover, oil and gas-related air pollution contributes to haze that degrades the vistas
from some of Colorado’s most spectacular public lands. These impacts have not been
adequately considered in existing NEPA analyses by either agency—especially not in the
stale analyses that the Forest Service tiers to in its NVV. Much of this new information
and many related impacts are described in comments that air quality expert Megan
Williams has submitted to BLM and the Forest Service in response to ongoing and
relevant plan revisions.”® Those comments are incorporated here.

Courts have enjoined BLM from issuing oil and gas leases where the agency failed to
consider air quality impacts. See e.g., Southern Utah Wilderness Alliance (SUWA) v.
Allred, No. 08-2187-RMU, slip op., 2009 WL 765882 (D.D.C) (enjoining BLM from
issuing oil and gas leases for failure to quantitatively model ozone dispersion). In SUWA
the plaintiffs noted “BLM is unable to assess the concentration of pollution in the air and
therefore cannot adequately measure those pollutants which are expressed in ambient
concentrations.” Id. at 1. The court held that plaintiffs were likely to succeed on their
NEPA claims because “BLM cannot rely on EISs that lack air pollution and ozone level
statistics.” Id.

The NVV for the protested parcel entirely lacks mention of air quality analysis, including
quantitative ozone modeling. In addition, the NVV relies upon outdated planning
documents that far understate the potential volume of oil and gas development that has
occurred from leasing Forest Service lands. For example, because the 1993 FEIS for Oil
and Gas Leasing on the WRNF assumes that there will only be 12 production wells
drilled in the entire forest, the Forest Service concludes, “[n]o adverse effects are
expected in the Forest‘s three Class I air quality areas.””!

The Forest Service ‘s assumption of de minimis drilling activity in the WRNF, and

corresponding air quality impacts, is inadequate in light of new information and changed
circumstances. We have detailed these concerns to the agency on multiple occasions and
incorporate by reference comments on the issue that have been submitted over the years.

0 See Megan Williams, Expert Comments on the Air Quality Analysis for the August 2012 WRNF Oil and
Gas Leasing Draft Environmental Impact Statement (DEIS), at 3-20 (attached as Exhibit 12); see also Megan
Williams, Comments on the Air Quality Analysis for the CRVFO Draft Environmental Impact Statement
(DEIS) (attached as Exhibit 13).

*' WRNF Oil and Gas FEIS (1993) at IV-14 (Chapter 4 attached as Exhibit 17), available at
http://www.fs.fed.us/nepa/fs-usda-pop.php/?project=29938 (scroll down “supporting” and “1993 Final
Environmental Impact Statement (FEIS)” and click on “Chapter 4”) (accessed 6/7/13). The WRNF Oil and
Gas FEIS was incorporated by reference in the 2002 LRMP FEIS at 3-57, available at
http://www.fs.usda.gov/detail/whiteriver/landmanagement/cid=fsbdev3 001228 (scroll down to “Final
Environmental Impact Statement (FEIS)” and click on “Chapter 3”) (accessed 6/7/13).
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32 Our comments specifically highlight new information related to impacts, changed
circumstances, and existing air quality concerns on the WRNF and nearby affected areas
that the agency has never adequately considered. The comments also detail deficiencies
in the WRNF’s analysis in the 2012 Qil and Gas Leasing DEIS, which is the agency’s
only recent attempt to analyze air quality impacts that could even arguably include
foresecable development of proposed lease parcel COC76117.

An ongoing lawsuit and a recent court decision highlight the fact that the CRVFO has
also failed to adequately analyze air quality impacts of oil and gas leasing and
development for years. This is largely because, like the WRNF’s 1993 Oil and Gas
Leasing EIS, BLM’s 1999 Oil and Gas Leasing and Development Amendment did not
anticipate the level of leasing and development that has occurred in the area, nor did it
analyze many of the issues that we now recognize as potentially significant impacts from
oil and gas leasing and development (e.g., ozone).

By 2005, the CRVFO had approved so many more wells than it ever analyzed and
conditions had changed so drastically that the agency could no longer rely upon the 1999
Oil and Gas Leasing and Development Amendment for analysis of air impacts. Instead,
the agency adopted a practice of approving oil and gas development by tiering to the
Roan Plateau RMPA/ROD. That practice was illegal for several reasons. First, the Roan
Plateau RMPA/ROD did not adequately consider impacts to air quality. In June of 2012,
U.S. District Court Judge Marcia Krieger set aside the Roan Plateau Resource
Management Plan Amendment and Record of Decision (RMPA/ROD) because, among
other reasons, the BLM failed to take a hard look at air pollution that would result from
drilling the Roan Plateau. Colo. Envtl. Coal. v. Salazar, 875 F. Supp. 2d 1233, 1254-59
(D. Colo. 2012).%

Second, the Roan Plateau RMPA/ROD was explicitly inapplicable to development
outside of the Roan Plateau Planning Area. As a result, since 2005 the CRVFO has
approved at least 34 oil and gas projects in Garfield and Mesa Counties—covering more
than 1,400 wells, with associated industrial infrastructure—based on NEPA documents
that contain no analysis at all of their air pollution impacts. Importantly, included among
these projects is the West Mamm Master Development Plan—which approved most of
the existing and proposed wells around the lease parcel at issue in this protest. This illegal
tiering issue is central to an ongoing lawsuit that Wilderness Workshop and other
conservation groups filed against the BLM in 2011.%*

The implications of the recent Roan Plateau ruling and the tiering lawsuit are far
reaching. Thousands of oil and gas wells in the CRVFO have been approved with no air
quality analysis at all. Because the development in the West Mamm area is implicated in
this suit, it appears that the BLM has not adequately considered the direct, indirect, and

32 See Exhibit 12, at 1-52; see also Wilderness Workshop et al., Scoping Comments on the WRNF Draft Oil
and Gas Leasing EIS, at 12-14 (attached as Exhibit 15); see also Wilderness Workshop et al., Comments on
WRNF Draft Oil and Gas Leasing EIS, at 29-33 (attached as Exhibit 14).

33 Available at http://earthjustice. org/sites/defaulv/files/Roan-Plateau-ruling-6-22-12.pdf (accessed 6/7/13).
** See Exhibit 9.
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cumulative air quality impacts of development in the area of parcel COC76117.%
Nonetheless, the agency is preparing to issue a new lease in the Mamm Peak area where
development is reasonably foreseeable with no additional or new NEPA analysis at all.
NEPA requires more.

Like the WRNF, the CRVFO is revising relevant programmatic analyses. A Draft RMP
was released by BLM in 2011. Importantly, however, the air quality analysis undertaken
for the Draft RMP failed to adequately consider impacts and it failed to consider new
information and changed circumstances. WW and air quality expert, Megan Williams,
detailed deficiencies in comments submitted to BLM.*® We incorporate those comments
here.

Water impacts

The NVV prepared by the Forest Service for lease parcel COC76117 indicated that
“waterbodies are present but not extremely sensitive.”*” That assessment directly
contradicts what the Forest Service said in the 2012 Draft Oil and Gas Leasing EIS.
According to the 2012 Draft EIS, parcel COC76117 is within a watershed considered to
have the “highest sensitivity to potential ground disturbing activities such as those
associated with oil and gas development.”® This contradiction shows that the Forest
Service has not undertaken a hard look at the potential impacts of leasing parcel
COC76117.% It also highlights the existence of new information that has not been
adequately considered by the Forest Service.

Other new information and changed circumstances that have not been adequately
considered by BLM and the Forest Service have been detailed in recent comments
Wilderness Workshop submitted to the agencies.*® OQur previous comments are
incorporated here.

Impacts of contemporary drilling practices

* This is an issue we raised before BLM during scoping for the West Mamm MDP. See Wilderness
Workshop, Scoping Comments on the West Mamm MDP (attached as Exhibit 26). The agency can no longer
ignore our comments.

% See Wilderness Workshop et al., Comments on CRVFO DRMP, at pp. 38-43 (attached as Exhibit 18); see
also Megan Williams, Comments on the Air Quality Analysis for the CRVFO Draft Environmental Impact
Statement (DEIS), at 38-43 (attached as Exhibit 13).

%7 See Exhibit 3, at 15.

* Mamm Creek watershed is classified within the M6R cluster of watersheds in the Draft Oil and Gas
Leasing EIS. “These landscapes are unique on the WRNF, only accounting for 5 percent of the total area.
Overall, watersheds in the M6R cluster are considered to have the hi ghest sensitivity to potential ground
disturbing activities such as those associated with oil and gas development.” WRNF, DEIS at 3-90, Table 17
at 3-91, Table 18 at 3-93 (Chapter 3 attached as Exhibit 19), available at http.//www.fs.fed.us/nepa/fs-usda-
pop.php/7project=29938 (scroll down to “Draft Environmental Impact Statement (DEIS)” and click on
“Chapter 3”) (accessed 6/7/13). Nonetheless, neither the Forest Service nor the BLM has analyzed
foreseeable impacts to the watershed likely to accrue from development of this lease.

* Direct, indirect, and cumulative impacts to the watershed remain foreseeable even though the lease is
stipulated with NSO because adjacent private land, where drilling is likely to occur, is within the same
watershed.

* See Exhibit 15, at 3 n. 9; 22-23; see also Exhibit 18, at 43-47.
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New and improved oil and gas drilling, completion, and production technologies have
double-edged impacts. Both good and bad effects of foreseeable development must be
considered before agencies lease parcel COC76117. For example, new technologies
enable oil and gas operators to drill directionally great distances.*' This allows flexibility
in siting facilities and can be used to ensure that critical lands and values remain
undisturbed by development. On the other hand, directional drilling increases the
likelihood of development in areas previously inaccessible for development or where
surface use is restricted and drilling was unforeseeable with traditional techniques. For
example, directional drilling may result in extensive development along the edges of
IRAs that are protected by NSO stipulations. It may result in concentrated and significant
impacts related to traffic, noise, water, and air quality. Or it may dramatically impact
connectivity of landscapes and functionality of habitat.

Similarly, the advent of hydraulic fracturing techniques created a host of new
unanticipated environmental and social concerns. New technologies have also increased
the potential for development on huge swaths of land where unconventional oil and gas
did not entice development historically.42 The environmental impacts are potentially
significant. Nonetheless, neither the BLM nor the Forest Service has an updated
programmatic analysis that considers these potential impacts. In this case, the agencies
are attempting to approve leasing based on analyses that never considered contemporary
fracturing techniques.

A recent court case from a Federal District Court in California highlights the need for
federal agencies to analyze these new drilling techniques before selling leases. In Center
for Biological Diversity & Sierra Club v. BLM, the court held that BLM violated NEPA
when it sold leases without adequately considering impacts of hydraulic fracturing
techniques used in combination with technologies such as horizontal drilling. 43 ELR
20076 (N.D. Cal. 2013). The case highlights issues associated with hydraulic fracturing
and directional drilling that have never been adequately addressed by BLM or the Forest
Service in planning documents the agencies intend to rely upon for issuance of lease
parcel COC76117.%

*! Disclosures filed with the Colorado Oil and Gas Conservation Commission show operators in the Piceance
are drilling nearly 5,000 feet directionally. See for example Document Number 169710 (“Deviated Drilling
Plan,”) for Encana well 05-045-15106 shows a horizontal reach of more than 4700 feet, available at
http://ogccweblink.state.co.us/results.aspx ?id=04515106 (accessed 7/29/10). More information on the same
well is available at http://cogce.state.co.us/cogis/FacilityDetail.asp?facid=04515106&type=WELL (accessed
7/29/10); see also Exhibit 8, at 54.

*2 See supra note 1 (“technological advances in oil and gas exploration and development that expand
development potential of previously uneconomic resources” is one of the reasons that the Forest Service is
revising outdated programmatic NEPA documents).

* Note: The court in Center for Biological Diversity concluded that the BLM had not made an irreversible
and irretrievable commitment of resources on leases issued with NSO, but the case did not involve a situation
where off-lease drilling was foreseeable. In this case, off-lease drilling is foreseeable and—unless the
agencies retain authority to deny development altogether—an irretrievable commitment will occur when the
lease is sold. See supra pp. 8-10.
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The agencies have failed to consider new information, changed circumstances, and
relevant impacts of oil and gas development and possible strategies to mitigate impacts.
Recent studies and reports have raised concerns about the full range of environmental
impacts that may accompany contemporary oil and gas development. Some of this
information is detailed here:

® In 2008, a report prepared for Garfield County found that methane levels in
groundwater nearby parcel COC76117 increased coincident with oil and gas
development. The study also found a concurrent increase in chloride. Chloride is
derived from produced water. Chloride levels have not reached threshold levels,
but the study suggests that they could with continued development.**

* In2013, the Western Organization of Resource Councils (WORC) produced a
report entitled “Gone for Good” discussing hydraulic fracturing and water loss in
the West.*

e 1In 2013, Ceres produced a report describing hydraulic fracturing and water
stress.*®

* In 2012, Western Resource Advocates produced a report entitled “Fracking Our
Future” analyzing water impacts associated with hydraulic fracturing and
contemporary drilling practices.*’

 InJanuary 2013, Powder River Basin Resource Council published a report
entitled “A Seven Point Plan to Protect Groundwater” highlighting recent
information on groundwater risks associated drilling for unconventional oil and
gas resources and recommending management actions to protect groundwater
resources.**

e New reports indicate that water depletions associated with oil and gas
development are putting increasing pressure on surface and groundwater
resources in Colorado.*’

® In December of 2011, the Environmental Protection Agency released Draft
Findings of Pavillion, Wyoming Ground Water Investigation for Public Comment
and Independent Scientific Review. “The draft report indicates that ground water
in the aquifer contains compounds likely associated with gas production practices,
including hydraulic fracturing.”°

* Geoffrey Thyne, Review of Phase II Hydrogeologic Study: Prepared for Garfield County (December 20,
2008) (attached as Exhibit 35). Importantly, this study analyzed the Mamm Peak area. See also Exhibit 14,
at 23-24 (providing more information on this study and subsequent analysis of this study by NRDC).

*> WORC, “Gone for Good: Fracking and water loss in the west” (2013) (attached as Exhibit 20).

% Ceres, “Hydraulic Fracturing and Water Stress: Growing competitive pressures for water” (May 2013)
(attached as Exhibit 21).

*7 Western Resource Advocates, “Fracking Our Future” (2012) (attached as Exhibit 22).

8 Powder River Basin Resource Council, “A Seven Point Plan to Protect Groundwater: Unconventional Qil
and Gas Development Requires Wyoming State Action” (2013) (attached as Exhibit 31).

* Bruce Finley, Fracking of wells puts big demands on Colorado water, DENVER POST, November 23,
2011 (attached as Exhibit 32), available at http://www.denverpost.com/mews/ci 19395984 (accessed
6/7/13).

" EPA, News Release: EPA releases Draft Findings of Pavillion, Wyoming Ground Water Investigation for
Public Comment and Independent Scientific Review, December 8, 2011, available at
hup://yosemite.epa.gov/opa/admpress.nsf/O/EF35BD26 ASOD6CE3852579600065C94E (accessed 6/8/13).
EPA’s Draft Report (attached as Exhibit 33) is available at
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e A recent study from scientists at Duke University found systematic evidence for
methane contamination of drinking water associated with shale gas extraction.
The scientists concluded that, compared to other forms of fossil-fuel extraction,
hydraulic fracturing is relatively poorly regulated at the federal level, and that
much more research is needed to ensure environmental safety.”!

* The Shale Gas Subcommittee of the Secretary of Energy Advisory Board 90-day
report concluded, among other things, that “Intensive shale gas development can
potentially have serious impacts on public health, the environment and quality of
life — even when individual operators conduct their activities in ways that meet
and exceed regulatory requirements.”>>

e The U.S. Environmental Protection Agency is just beginning a multi-year study to
understand the relationship between hydraulic fracturing and drinking water
resources.”® The scope of the proposed research includes the full lifespan of water
in hydraulic fracturing, from acquisition of the water, to mixing of chemicals and
fracturing, to the post-fracturing stage, including the management of flowback
and produced water and, finally, treatment and disposal.

® The United States Geological Survey concluded that scientific understanding of
hydraulic fracturing impacts on water resources has not kept pace with the
practice.’

o The U.S. Forest Service has proposed to ban horizontal drilling and associated
hydraulic fracturing in the George Washington National Forest in Virginia and
West Virginia due to the need to protect surface water and groundwater.’

® The waste produced by hydraulic fracturing can be quite toxic, and it is well
documented that poor management of this waste has led to contamination of
drinking water in various locations.*®

http://www.epa.gov/region8/superfund/wy/pavillion/EPA _ReportOnPavillion_Dec-8-201 1.pdf (accessed
6/8/13).

*! Stephen G. Osborn, et al., Methane contamination of drinking water accompanying gas-well drilling and
hydraulic fracturing, PROCEEDINGS OF THE NATIONAL ACADEMY OF SCIENCES (forthcoming in
May 2011) (attached as Exhibit 34), available at
http://www.nicholas.duke.edu/hydrofracking/Qsborn%20et%20al%20%20Hydrofracking %20201 1 .pdf
(accessed 6/9/13).

2 Secretary of Energy Advisory Board, Shale Gas Production Subcommittee, 90-Day Report, August 18,
2011 (attached as Exhibit 36).

** Environmental Protection Agency, Office of Research and Development, Plan to Study the Potential
Impacts of Hydraulic Fracturing on Drinking Water Resources, Washington, D.C., November 2011 (attached
as Exhibit 37).

54 Soeder, D.J., and Kappel, W.M., 2009, Water Resources and Natural Gas Production from the Marcellus
Shale, United States Geological Survey, Fact Sheet 2009-3032.

>’ See e.g., George Washington National Forest, USDA, Summary for the Draft Environmental Impact
Statement and Draft Revised Land and Resource Management Plan (April 2011), at S-20: “Concern about the
development of gas resources in the Marcellus shale formation led to Plan direction that horizontal drilling
would not be allowed on any federal leases. This restriction is based on concerns about the impacts of
extensive hydraulic fracturing associated with horizontal drilling on water quality, the unknown potential for
developing the Marcellus shale formation on the GWNF, and the limited experience with horizontal drilling
in the immediate vicinity of the GWNF.” Available at

hup://a123.¢.akamai.net/7/123/11558/abce 1 23/forestservic.download.akamai.com/1 1558/www/nepa/67178 F
SPLT2_056727.pdf (accessed 6/8/13).
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* The U.S. Army Corps of Engineers wrote in 2010 that natural gas production
activities can impair important trout fisheries and pose a "genuine and extreme
threat to regional water quality” in the Upper Ohio River Basin.”’

e In 2011, the Army Corps of Engineers declared a 3,000-foot buffer around dams
and water-control structures in some states prohibiting new wells, drilling pads or
pipelines, due to questions about whether fracking can cause shifts along natural
faults, can cause rock and soil to subside, or whether injection the flowback and
produced water underground can trigger earthquakes as has been found in
Arkansas.”®

® Inareport commissioned by United Kingdom-based Cuadrilla Resources,
researchers concluded that a series of earthquakes up to magnitude 2.3 in
Lancashire, UK were likely caused by hydraulic fracturing.”® A separate report
written by a seismologist at the Oklahoma Geological Survey concluded that a
swarm of about 50 earthquakes in Garvin County, Oklahoma, ranging in
magnitude from 1.0 to 2.8, could also have been induced by hydraulic
fracturing.®

In addition, there are best management practices relevant to new drilling technologies
that have not been considered by BLM or the Forest Service.®' These best management
practices may help reduce the significance of foreseeable drilling impacts that could
occur as a result of selling lease parcel COC76117. The agency must consider these best
management practices prior to issuing the lease.

Impacts to private lands
As stated above (see supra p. 12) agencies must analyze effects their actions may have on

non-federal lands. Here, issuing a lease with a full NSO likely means that surface impacts
will occur on adjacent fee lands, as is occurring on other federal mineral leases in the

56 Amy Mall, Natural Resources Defense Council, Petition for Rulemaking Pursuant to Section 6974 a) of the

Resource Conservation and Recovery Act Concerning the Regulation of Wastes Associated with the
Exploration, Development, or Production of Crude Oil or Natural Gas or Geothermal Energy, September 8,
2010 (attached as Exhibit 23), available at http://docs.nrdc.org/energy/files/ene 10091301 a.pdf (accessed
6/8/13).

*7 Michael P. Crall, Corps of Engineers, U.S. Dept. of the Army, Submittal to Science Advisory Board
Environmental Engineering Committee for Evaluation and Comment on EPA’s Proposed Research Approach
for Studying the Potential Relationships Between Hydraulic Fracturing and Drinking Water Resources,
March 26, 2010 (attached as Exhibit 24), available at
http://yosemite.epa.gov/sab/sabproduct.nsf/49FDECE24E7FE8D9852576F7006 FAEDD/$File/Pub+Comment
s+by+MP+Crall+for+US+Army+Corps+of+Engineers+Pitts+ District+3-26-1 O+for+Apr+7-8+2010+Mtg.pdf
*® See e.g., Randy Lee Loftis, Corps worries that fracking gas wells might hurt dams, DALLAS MORNING
NEWS, July 31, 2011, available at http://www.dallasnews.com/news/community-news/erand-
prairie/headlines/2011073 | -corps-worries-that-fracking-barnett-shale-gas-wells-might-hurt-
dams.ece?action=reregister (accessed 6/8/13).

» dePater, C.J., and Baisch, S., 2011, Geomechanical Study of Bowland Shale Seismicity Synthesis Report,
commissioned by Cuadrilla Resources Ltd.

“ Holland, A., 2011, Examination of Possibly Induced Seismicity from Hydraulic Fracturing in the Eola
Field, Garvin County, Oklahoma, Oklahoma Geological Survey, Open-File Report, OF1-2011.

®! See Exhibit 18, at 49-61.
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West Mamm Peak area. Nonetheless, neither the NVV nor existing planning analyses
consider what impact issuance of this lease may have on adjacent private lands.%

Impacts to wildlife

All of parcel COC76117 overlaps with the Mamm Peak Inventoried Roadless Area
(IRA).% The area provides important habitat for threatened and sensitive species,
including lynx (see infra p. 23) and Colorado cutthroat trout (see infra p. 22-23), as well

as other important wildlife and game species. According to the Colorado Division of
Wildlife (CDOW)™:

The Mamm Peak IRA is surrounded by areas of relatively high disturbance and
motorized use, and provides wildlife with an important refuge. The Mamm Peak IRA
is steep and rugged. The vegetation produces much biomass and therefore a wide
array of wildlife species. The IRA is home to very large numbers of mule deer, elk,
bear, and wild turkey, to name a few. [. . .]

[CDOW] recommends that the Mamm Peak IRA be maintained as a roadless area,
and that no new roads or motorized trails be pioneered into this area. It should be
noted that the surrounding landscape, both public and private are experiencing
tremendous amounts of natural gas development, and without the roadless
characteristics of this IRA, impacts would be detrimental to many species. The
solitude and naturalness of this area lends itself to an incredibly diverse wildlife
ecosystem that allows for wildlife seclusion and production.®

CDOW emphasized gotentially negative impacts of development or roads on big game
and aquatic habitats.”®

Although we appreciate the application of protective stipulations to parcel COC76117,
those stipulations do not mean that there will be “no impact” and some are subject to
waivers. The impacts of leasing the disputed parcel is plainly foreseeable in light of the
West Mamm MDP, which found that “intensive” drilling on adjacent fee lands to access
the federal mineral estate would cause “direct and indirect impacts to wildlife” on Forest
Service lands.®” Well pads must go somewhere and drilling results in environmental
impacts. The impacts of drilling to the wildlife, land, air, water and climate are all
foreseeable in this case and must be analyzed before a lease is issued.

%2 In fact, existing analyses have not even adequately considered impacts of existing development on

private lands resulting from sale of federal minerals. See e.g., Exhibit 9, at 16-17 (detailing BLM’s failure

to analyze air quality impacts associated with development of federal minerals in the Mamm Peak area).

% See RMW screen for lease parcel COC76117 (attached as Exhibit 25).

* CDOW is now called Colorado Parks and Wildlife.

65 CDOW, Recommendations to the State Inventoried Roadless Area Task Force on the White River National
Forest Inventoried Roadless Areas, June 8, 2006 (Mamm Peak Content Worksheet attached as Exhibit 28),
available at http://wildlife.state.co.us/L.andWater/Roadless/Roadless2.htm (scroll down the page and click on
“White River / Manti La Sal”).

%14,

% See Exhibit 8, at ES-1.
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Because existing NEPA documents are so out of date, it is clear agencies do not have a
grasp on the extent to which existing and ongoing development is already impacting
wildlife or the extent to which issuance of this lease would contribute to those impacts.
There is a wealth of recent science on wildlife impacts and habitat fragmentation that has
not been considered by the agencies in deciding to lease this parcel. Recent comments
WW has submitted to the agencies highlight some of this new information that the
agencies must consider before issuing lease parcel COC76117.%® Our comments are
incorporated here.

Roadless area characteristics

As mentioned above, all of parcel COC76117 overlaps with the Mamm Peak IRA.
Mamm Peak IRA is surrounded by relatively high disturbance, including oil and gas
development. Intense activities on adjacent lands make continued protection of the area
more important and more challenging. The area has prodigious wildlife, including

~Colorado River Cutthroat Trout in Battlement and Mamm Creeks. It is a fall
concentration area for black bears and is known as the best black bear core habitat in the
entire state. Outfitters guide hunters and horseback riders through the area.®” The IRA
provides important lynx habitat and overlaps with the Mamm Creek Lynx Analysis Unit
(LAU).”” DOW records indicate that the area has been utilized by lynx.”' DOW also
notes of the surrounding landscape: “both public and private [lands] are experiencing
tremendous amounts of natural gas development, and without the roadless characteristics
of this IRA, impacts could be detrimental to many wildlife species.”’?

The Citizens for Roadless Area Defense further highlight the natural values and
ecosystem functions of the Mamm Peak IRA:

The unit is the centerpiece of a long wildland corridor from DeBeque to Thompson
Creek, and acts a big game transitional zone from winter range in Housetop Mountain
RA to summer range on the top of Battlement Mesa. This is a fall concentration area
for black bears and is known as the best black bear core habitat in the entire state.”>

The important habitat this area provides combined by encroaching development make it
about the most important puzzle piece to protect in the long-term if we intend to maintain
any connectivity between Battlement Mesa and points east. :

** See Exhibit 14, at 40-50; see also Exhibit 15, at 17-18; see also Exhibit 18, at 87-108.

* One testimonial describes how the East Mamm Creek portion of the unit was despoiled in the summer of
2005 by a 1.5 mile long road and 6 acre well pad for two exploration wells. A second generation outfitter,
whose clients had a long record of successful hunts and several state records, was permanently displaced from
this area. See Citizens for Roadless Defense, Mamm Peak Roadless Areaq, http://www.wrroadless.org/p-
mamm-peak-164.htm] (accessed 6/7/13). :

7" See pp. 23-26 infra.

! See Exhibit 28.

" 1d.

7 Citizens for Roadless Area Defense, Mamm Peak Background webpage, available at
http://www.wrroadless.org/p-mamm-peak-164.html (accessed 6/7/13).
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Nonetheless, the Forest Service and BLM continue approving leasing and development in
the area by tiering to stale NEPA analyses. The agencies admit that prior approvals are
likely to result in direct, indirect, and cumulative impacts on roadless area characteristics.
For example, the West Mamm MDP projected that with respect to the Mamm Peak IRA,
“the increased level of human activity and operation of heavy equipment would lead to a
more ‘industrial’ setting than normally associated with IRAs.””* Nonetheless, the
agencies intend to issue this lease without any analysis at all of potential direct, indirect,
and cumulative impacts likely to accrue from foreseeable development of the lease.

Despite the fact that the parcel is located entirely within an IRA, the agencies did not
undertake any actual NEPA before approving the lease nomination. Instead, the agencies
rely on a NVV form that tiers to programmatic plans which took affect long before a
roadless rule existed. Email correspondence suggests that the USFS’s Regional Office
was consulted and that Brian Ferebee “reviewed the project and felt that the NSO
stipulation protects roadless characteristics and is consistent with the Colorado Roadless
Rule.”” This conclusion was apparently reached because the “project does not involve
any road construction, tree cutting, or linear construction zones.”’® In other words, the
Forest Service reached this conclusion without any analysis at all as required by NEPA.
And the agency’s conclusion completely disregards consideration of foreseeable direct,
indirect, and cumulative impacts on roadless area characteristics.

The West Mamm MDP has already confirmed that the Mamm Peak IRA is experiencing
impacts as a result of oil and gas development from adjacent fee lands.”’ Clearly then, the
foreseeable development of this proposed lease will contribute to those impacts. Agencies
have an obligation under NEPA to actually analyze direct, indirect, and cumulative
impacts before consenting to issuance of the lease. That has not been done in this case.

In addition to undertaking NEPA before the lease sale to analyze the potential impacts of
development of parcel COC76117 on roadless characteristics, the agencies must ensure
that stipulations intended to protect roadless values foreclose waivers and modifications.
The agencies have imposed nonwaivable NSOs on other roadless leases issued at recent
lease sales’® and there is no reason why parcel COC76117 should be leased with weaker
stipulations.

Colorado River Cutthroat Trout

A screen undertaken by Rocky Mountain Wild indicates that 62 percent of the proposed
Mamm Peak lease parcel is within a Colorado River cutthroat trout watershed.”® There is

" See Exhibit 8, at 53.
7 See Email from Trey Schillie, Policy Analyst, USDA Forest Service, to Jason Gross, WRNF (January 24,
726013 1:25pm) (attached as Exhibit 27).
Id.
77 See note 70 supra.
8 See BLM Lease Notice Addendum 3 (Sept. 15, 2011) (making NSO stipulations nonwaivable to ensure
protection of Roadless Areas) (attached as Exhibit 29).
7 See Exhibit 25.
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no discussion of the cutthroat trout in the NVV. The fact that the lease is covered by NSO
does not eliminate the need to undertake analysis of potential impacts for at least two
reasons. First, there is no NSO proposed on parcel COC76117 for protection of trout.®
NSOs imposed to protect other values could potentially provide some protection for trout,
but they may also be waived in the future if they are no longer necessary. Then, of
course, trout would not be protected. Second, because of the NSO, drilling and
development are likely to take place off lease on adjacent fee lands. In this case, the fee
lands are generally closer to the streams. Development of fee lands in a cutthroat
watershed as a result of leasing and developing federal minerals may still have impacts—
potentially significant impacts. Obviously, agencies retain little discretion to affect where
development happens on private lands after issuing a lease. Nonetheless, the agency has
undertaken no analysis of this potential issue.

Additionally, the analysis relied upon by the agencies in the NVV did not consider new
information about the presence of greenback cutthroat trout on the Western Slope.
Greenback cutthroats are listed as threatened under the Endangered Species Act.®! Recent
genetic sampling has found that populations of cutthroats on the WRNF previously
thought to be Colorado River cutthroats are actually greenback cutthroats. Since this
lease is proposed to occupy a cutthroat trout watershed, the agency must consider the
potential impacts to greenback cutthroats before consenting to issuance of the lease.

Lynx

Parcel COC76117 is within a lynx analysis unit (LAU) and has been determined by the
Forest Service to be lynx denning and winter habitat.*” The Canada lynx is a federally
listed threatened species.™ Leasing this parcel will impact the lynx. Increased traffic will
increase the chances of lynx mortality, exploration activity will impact the species, and
reasonably foreseeable development will deter habitat use. The only stipulation attached
to this parcel aimed at protecting the lynx is R2-FS-2820 which states:

Lands in this lease contain mapped Canada lynx habitat and/or linkage areas. The
Lessee is encouraged to contact the local Forest Service Ranger District office for
maps of Canada lynx habitat or linkage areas, and potential site-specific
requirements for conservation of Canada lynx habitat or linkage areas prior to
proposing operations on the lease. The Forest Service will assess any proposed
operations to determine effects on Canada lynx. Results of this assessment may
result in some restrictions on proposed operations, or disallow use and occupancy

* Note: in its Draft Oil and Gas Leasing EIS, the Forest Service is considering new and revised stipulations
for the protection of trout. The stipulations are being considered for all alternatives other than the “no
action” alternative. While we understand that proposed stipulations do not have regulatory weight until a
plan is finalized, they do reflect new information and changed circumstances that have not been considered
in previous NEPA analyses and were not considered by the agency in consenting to issuance of parcel COC
76117.

¥ 43 Fed. Reg. 16343-16345 (1978).

*2 See Exhibit 25.

%3 65 Fed. Reg. 16052.
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if they would be in violation of the Endangered Species Act of 1973. (emphasis
added).

Pursuant to this stipulation the FS may conduct an assessment of impacts once the parcel
is leased and development is moving forward. An “encourage[ment]” to contact the
agency does not provide the level of protection this threatened species needs.

Delaying analysis of impacts is a violation of NEPA. NEPA analysis must be conducted
prior to a federal action that would result in an “irreversible and irretrievable commitment
of resources.” Mobile Qil Corp. v. ET.C., 562 F.2d 170, 173 (2d. Cir. 1977). Doing

- otherwise “would frustrate the fundamental purpose of the National Environmental
Policy Act . . . which is to ensure that federal agencies take a ‘hard look’ at the
environmental consequences of their actions, early enough so that it can serve as an
important contribution to the decision making process.” Sierra Club v. Bosworth, 510
F.3d 1016, 1026 (9th Cir. 2007). In a more recent Tenth Circuit case the court stated that
“assessment of all ‘reasonably foreseeable” impacts must occur at the earliest practicable
point, and must take place before an ‘irretrievable commitment of resources’ is made.”
N.M. ex rel Richardson v. BLM, 565 F.3d 683, 717-18 (10th Circuit 2009).

The agency claims “the analysis for leasing included a determination of effects on
threatened and endangered species based on a biological opinion and consultation with
U.S. Fish and Wildlife Service.” But that completely misses the point that the 1993
analysis for leasing is stale, outdated, and inadequate to satisfy NEPA. The Forest Service
goes on (o say:

The Supplemental Information Report on Implementing the Lynx Direction for
the White River and the Southern Rockies Lynx Management Direction Record of
Decision concluded that the 1993 oil and gas leasing analysis and decision, forest
plan, and subsequent strategies and agreements with U.S. Fish and Wildlife
Service are adequate to protect the lynx, which was listed as a threatened species
after the oil and gas leasing decision was made.®

Again the agency misses the point that the potential impacts of contemporary leasing are
no longer within the scope of impacts considered in the 1993 Oil and Gas Leasing EIS—
especially in situations like this where future development of the lease is foreseeable.

In fact, impacts associated with development in the West Mamm MDP alone surpass
many of those impacts anticipated and analyzed in the 1993 Oil and Gas Leasing EIS.
Because the impacts leasing this parcel may have on the lynx are reasonably foreseeable
and because those impacts result from activities beyond anything considered in the 1993
Oil and Gas Leasing EIS, the Forest Service must take a hard look before leasing this
parcel.

8 See Exhibit 3, at 3.
85 Id.

24




The “hard look™ requirement of NEPA, 42 U.S.C. § 4332(2)(C), requires that agencies
supplement environmental impact statements where there is significant new information
regarding the proposed action and its impacts. See Norton v. Southern Utah Wilderness
Alliance, 542 U.S. 55, 72 (2004) (citing 40 C.F.R. § 1502.9). An “agency must be alert to
new information that may alter the results of its original environmental analysis, and
continue to take a ‘hard look’ at the environmental effects of [its] planned actions.”
Friends of the Clearwater v. Dombeck, 222 F.3d 552, 557 (9th Cir. 2000).

NEPA's implementing regulations further underscore an agency’s duty to be alert to, and
to fully analyze, potentially significant new information. An agency “shall prepare
supplements to either draft or final environmental impact statements if.. .there are
significant new circumstances or information relevant to environmental concerns and
bearing on the proposed action or its impacts.” 40 C.F.R. §1502.9(c)(1)(i). “If a
decisionmaker acts based on a [Demonstration of NEPA Adequacy (DNA) document86],
agency compliance with NEPA must necessarily be determined by reference to that DNA
and its identified NEPA documents.” Center for Native Ecosystems, 174 IBLA 361, 368
(2008). The Interior Board of Land Appeals has held that BLM may consider additional
NEPA documents not identified in the DNA; however, the administrative record must
show that they were considered to satisfy NEPA ‘s procedural requirements. Id. at 369.

Furthermore, conclusory assertions by agencies do not meet the “hard look” requirement
of NEPA. New Mexico ex rel. Richardson v. Bureau of Land Mgmt., 565 F.3d 683, 707
(10th Cir. 2009). As a federal court recently stated, under NEPA:

[Agencies] cannot simply list cursory comments or other information and then
assert a conclusion; rather, they must demonstrate the path of their reasonin g from
whatever data they rely on to their conclusion that [the agency action] will have
no substantial effect. In other words, [agencies] must “show their work” to some
extent so that the court can have confidence that [the agency’s] conclusion was
the product of a hard look.

Highway J Citizens Group, U.A. v. U.S. Dept. of Transp., Slip Op., 2010WL1170572 at
2 (E.D. Wis.).

The Forest Service’s assertion that there is no new information or circumstances
requiring additional environmental analysis of the disputed parcels is conclusory and
contrary to the record. More drilling has been approved in the area around the Mamm
Peak parcel than was ever considered in NEPA documents that the agencies are relying
upon. In addition, the NEPA analyses cited by the Forest Service fail to consider impacts
to lynx habitat of new drilling technologies, including high-density directional drilling,
that is likely to be utilized to access the federal mineral estate underlying the disputed
parcel.

% The Forest Service‘s NVVs are the equivalent of a DNA. Bd. of Comm’rs of Pitkin County, 173 IBLA 173,
182 n.9 (2008).
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In developing Standard ALL S1, the Forest Service found that existing risk factors for
lynx include “Private land development, especially along road corridors in mountain
valleys, [which] may also fragment habitat and impede movement of lynx.”®’ High-
density oil and gas development on fee lands adjacent to the disputed parcels, similar to
that contemplated in the West Mamm MDP, clearly poses a risk of habitat fragmentation
and impaired habitat connectivity. Additional leasing and development will add to these
1mpacts.

The Forest Service has not taken the requisite “hard look” at the potential for impacts to
lynx resulting from this lease sale. Given that the NEPA documents relied upon by the
Forest Service considered only 23 wells total and that there are now several times that
many wells on the forest, it follows that the agency has not considered the potential
impacts of additional leasing and development on lynx.

Climate Change

BLM and the Forest Service must consider the impacts of this lease sale to climate
change before offering the lease. Because no one GHG action can be linked to specific
climate change impacts, but all GHG emissions, no matter how small, contribute to the
problem of climate change, then all GHG emissions are collectively significant under
NEPA. See Center for Biological Diversity v. Nat’l Highway Traffic Safety Admin., 538
F.3d 1172, 1217 (9th Cir. 2008) (finding that although a proposed emissions rule for light
trucks would have and individually minor effect on the global climate, the rule was
“collectively significant” within the meaning of 40 C.F.R. § 1508.7).

On January 19, 2001, former Secretary of the Interior Bruce Babbitt issued Secretarial
Order 3226 (SO 3226), to “ensure[] that climate change impacts are taken into account in
connection with Departmental planning and decision making.” SO 3226 at § 1. SO 3226
requires that BLM:

[Clonsider and analyze potential climate change impacts when undertaking long-
range planning exercises, when setting priorities for scientific research and
investigations, when developing multi-year management plans, and/or when
making major decisions regarding the potential utilization of resources under the
Department[’]s purview. Departmental activities covered by this Order include,
but are not limited to, programmatic and long-term environmental reviews
undertaken by the Department, management plans and activities developed for
public lands, planning and management activities associated with oil, gas and
mineral development on public lands].]

Id. at § 3. Secretary Ken Salazar reinstated the original Order. Secretarial Order 3289
Amd. No. 1 (Feb. 22, 2010).

¥7 Southern Rockies Lynx Amendment FEIS at 74, available at http://www.fs.fed.us/r2/projects/lynx/
(accessed 6/7/13).
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NEPA also provides BLM and the Forest Service with a mandatory framework to
evaluate the GHG emissions and climate change impacts of the instant lease sale. As
noted above, agencies must take a “hard look™ at all reasonably foreseeable impacts at the
carliest practicable time. Richardson, 565 F.3d at 718. This requirement is mandatory and
not subject to agency discretion.

An agency’s “compliance with NEPA must necessarily be determined by reference to [a
determination of NEPA adequacy] and its identified NEPA documents.” CNE II, 174 at
368 (2008). IBLA does not consider other NEPA documents if the record fails to
demonstrate that an agency considered them. Id. at 369. The DNA cannot supplement
insufficient NEPA documentation. Center for Native Ecosystems, (CNE I), 170 IBLA
331, 345 (2006).%

The instant lease sale improperly relies upon NEPA documents that fail to adequately
consider or analyze the climate change impacts of oil and gas leasing, or any potential
mitigation measures. Therefore, leasing the disputed parcel would violate NEPA.

WW has gone to great lengths to detail statutory and regulatory mandates, as well as
highlight new information related to climate change in recent comments submitted to
BLM and the Forest Service.” Since neither BLM nor the Forest Service appears to have
undertaken any analysis of impacts this lease may have on climate change at all, we
incorporate cited comments here.

e. Agencies failed to consider alternatives to issuing this lease.

The Ninth Circuit has held that the sale of an oil and gas lease without first considering a
no-leasing option is unlawful, even in the context of a lease subjected to an NSO
stipulation, explaining that: "by definition, the no-leasing option is no longer viable once
the leases have been issued; it must be considered before any action is taken or the
statutory mandate becomes ineffective." Bob Marshall Alliance v. Hodel, 852 F.2d 1223,
1229 n.4 (9th Cir. 1988). This goes to the fact that NEPA imposes its alternatives
requirement in the EIS provision (42 U.S.C. § 4332(2)(C)(iii)) but, also, in a separate,
free standing statutory provision, mandating alternatives where there are unresolved
conflicts. 42 U.S.C. § 4332(2)(E). In this case, the only NEPA that could even arguably
satisfy this mandate is programmatic, and all of the existing programmatic NEPA
documents are stale and under revision because they do not adequately address changed
circumstances and new information. As a result, the agencies have failed to comply with
NEPA’s mandate to consider alternatives. The agencies must undertake additional NEPA
that considers information and impacts discussed throughout these comments, as well as
a no-leasing alternative.

Correspondence with officials at the Forest Service suggests the agencies are moving
forward with issuance of this lease to ensure that ongoing development is not draining

88 See note 86 supra.
% See Exhibit 15, at 14-17; see also Exhibit 18, at 132-138; see also Exhibit 14 at 33-37; see also Exhibit 12,
at 45-48; see also Exhibit 34-37.
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federal minerals underlying these unleased lands. As discussed below (see infra p. 30)
agencies have broad discretion to issue leases. Furthermore, “[t]he fact that lands may be
subject to drainage does not negate BLM’s responsibilities under NEPA.” Wyoming .
Outdoor Council, 157 IBLA 259, 261 (2002).

Consideration of alternatives is mandatory under NEPA and, in this case, there may be
other options that are more appropriate than rushing to issue a lease while BLM and the
Forest Service are in the process of revising stale planning documents. For example, if
unleased federal minerals are being drained by a leaseholder of adjacent federal minerals,
the BLM can suspend operations and production on adjacent federal leases in the interest
of conservation of natural resources.”” If unleased federal minerals are being drained by
leaseholders of adjacent private minerals, BLM could execute an agreement to ensure
that the federal government is compensated for drainage. See e.g., 43 CFR 3100.2-1; see
also 43 CFR 3162.2-2(b). These are just two potential alternatives to issuing the lease.
BLM probably has additional regulatory authority that would justify other courses of
action.

In this case, though, the agencies have not analyzed alternatives to issuing this lease. As
a result, the agencies failed to comply with NEPA.

3. Agencies failed to comply with the ESA.

Under Section 7 of the ESA, BLM and the FS must consult with the Fish and Wildlife
Service (FWS) prior to issuing oil and gas leases in lynx habitat. The act of leasing
parcel COC76117 has not undergone programmatic Section 7 consultation to determine
whether it will result in jeopardy to the lynx.”! Activity or program specific plans (such as
plans for oil and gas leasing programs and issuance of specific oil and gas leases), and
specific project plans (such as applications for a permit to drill on an individual lease)
constitute points at which a decision is made to commit resources. BLM has not
completed the required ESA Section 7 consultation regarding impacts issuing the
protested oil and gas lease parcel on Canada lynx, and should defer leasing until such
consultation has occurred.

The ESA vests primary responsibility for administering and enforcing the statute with the
Secretaries of Commerce and Interior. The Secretaries of Commerce and Interior have

% Section 39 of the Mineral Leasing Act, as amended, authorizes the Secretary of Interior “for the purpose of
encouraging the greatest ultimate recovery” of minerals, to suspend operations and production under a
mineral lease “in the interest of conservation.” 30 U.S.C. § 209. Section 39 provides that the Secretary may
“direct” or “assent to” a suspension of operations and production. Id. BLM implementing regulations at 43
C.F.R. 3103.4-4(a) likewise provide: “A suspension of all operations and production may be directed or
consented to by the authorized officer only in the interest of conservation of natural resources.” see also BLM
Manual 3160-10.06 (providing that “when deemed necessary by the appropriate authority, [a suspension] will
be given only in the interest of conservation of natural resources.”).

o Importantly, as discussed above, even if the BLM and the Forest Service had undertaken Section 7
consultation with FWS for the 1993 Qil and Gas Leasing EIS, that decision is now so outdated that impacts of
additional leasing are outside the scope of development considered in that analysis. See supra pp. 23-26.
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delegated this responsibility to the National Marine Fisheries Service and the FWS.”
Here, FWS holds primary responsibility for administering the ESA. Section 2(c) of the
ESA establishes that it is ... the policy of Congress that all Federal departments and
agencies shall seek to conserve endangered species and threatened species and shall
utilize their authorities in furtherance of the purposes of this Act.””® The ESA defines
“conservation” to mean “... the use of all methods and procedures which are necessary to
bring any endangered species or threatened species to the point at which the measures
provided pursuant to this Act are no longer necessary.”**

Section 7(a)(2) of the ESA imposes both procedural and substantive duties on federal
agencies and their actions. Agencies must fulfill these Section 7 duties based on the “best
scientific and commercial information available.”” Procedurally, federal agencies engage
in a consultation process with FWS to “insure that any action authorized, funded, or
carried out by such agency...is not likely to jeopardize the continued existence of any
endangered species or threatened species or result in the adverse modification of habitat
of such species...determined ...to be critical....””® The fundamental purpose of this
consultation procedure is to facilitate informed agency decision-making in order to insure
no jeopardy to endangered and threatened species and no adverse modification of critical
habitat.

The consultation mandate is triggered when there is an “agency action” that “may affect”
a listed species or designated critical habitat. The ESA’s implementing regulations
broadly define agency “action” to mean “all activities or programs of any kind
authorized, funded, or camed out, in whole or in part, by Federal agencies in the United
States or upon the high seas.’ Examples include, but are not limited to ¢ actlons directly
or indirectly causing modifications to the land, water, or air.” The “action area” means

“all areas to be affected directly or indirectly by the Federal action and not merely the
immediate area involved in the action.”®

The term “may affect” is also broadly construed by FWS to include “[a]ny possible
effect, whether benef1c1al benign, adverse, or of an undetermined character,” and is thus
easily triggered.”® The federal agency must “review its actions at the earliest possible
time to determine whether any action may affect listed species or critical habitat.'® If the
agency determines that an action “may affect” listed species or critical habitat, it must
consult with FWS.'”! The BLM and FS are violating Section 7 of the ESA by leasing this

°250 C.F.R. §402.01(b).

%16 U.S.C. §1531(c)(1).

%16 U.S.C. § 1532(3).

» 16 U.S.C. § 1536(a)(2).

% 1d.

750 C.F.R. § 402.02.

% 1d.

* 51 Fed. Reg. at 19926.

W6 U.s.C. §1536(a)(2); see also Rio Grande Silvery Minnow v. Bureau of Reclamation, 601 F.3d 1096,
1104 (10™ Cir. 2010).

'9"'50 C.F.R. § 402.14; Rio Grande, 601 F.3d at 1105.
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parcel without engaging in consultation with the FWS. This parcel should be deferred
from leasing pending consultation.

4. BLM and the Forest Service have discretion over whether to lease the parcel.

BLM and the Forest Service have broad discretion in leasing federal lands. The Mineral
Leasing Act (MLA) makes leasing discretionary in providing that “[a]ll lands subject to
disposition under this chapter which are known or believed to contain oil or gas deposits
may be leased by the Secretary.” 30 U.S.C. § 226(a). In 1931, the Supreme Court found
that the MLA *“goes no further than to empower the Secretary to lease [lands with oil and
gas potential] which, exercising a reasonable discretion, he may think would promote the
public welfare.” U.S. ex rel. McLennan v. Wilbur, 283 U.S. 414, 419 (1931). A later
Supreme Court decision stated that the MLA “left the Secretary discretion to refuse to
issue any lease at all on a given tract.” Udall v. Tallman, 85 S.Ct. 792, 795 ( 1965) reh.
den. 85 S.Ct. 1325. Similarly, “the Forest Service has discretion whether to authorize the
leasing of any particular Forest Service lands for mineral exploration.” Rocky Mountain
Oil & Gas Ass’n v. U.S. Forest Serv., 12 Fed. Appx. 498, 500 (9th Cir. 2001) (citing 30
U.S.C. § 226(h); 36 C.F.R. §§ 219.10-219.12, 228.102(e)). Thus, the BLM and the Forest
Service have discretionary authority to approve or disapprove mineral leasing of public
lands.

The Mineral Leasing Act explicitly gives the Forest Service the authority to withdraw
consent to leasing at any time prior to lease issuance. “The Secretary of the Interior may
not issue any lease on National Forest System Lands reserved from the public domain
over the objection of the Secretary of Agriculture.” 30 U.S.C. § 226(h). Now is the time
for the surface management agency to exercise its authority. The agency should withdraw
consent to issuance of this lease until it has completed a new leasing analysis and
decision that incorporates new science and information, considers changed
circumstances. and appropriately mitigates potential impacts of additional leasing and
development.

BLM can act on its own initiative. When a leasing application is submitted and before the
actual lease sale, no right has vested for the applicant or potential bidders—and BLM
retains the authority not to lease. “The filing of an application which has been accepted
does not give any right to lease, or generate a legal interest which reduces or restricts the
discretion vested in the Secretary whether or not to issue leases for the lands involved.”
Duesing v. Udall, 350 F.2d 748, 750-51 (D.C. Cir. 1965), cert. den. 383 U.S. 912 (1966).
See also Bob Marshall Alliance v. Hodel, 852 F.2d 1223, 1230 (9th Cir. 1988)
("[R]efusing to issue [certain petroleum] leases ... would constitute a legitimate exercise
of the discretion granted to the Secretary of the Interior"); McDonald v. Clark, 771 F.2d
460, 463 (10th Cir. 1985) ("While the [MLA] gives the Secretary the authority to lease
government lands under oil and gas leases, this power is discretionary rather than
mandatory"); Burglin v. Morton, 527 F.2d 486, 488 (9th Cir. 1975) ("[T]he Secretary has
discretion to refuse to issue any lease at all on a given tract"); Pease v, Udall, 332 F.2d 62
(C.A. Alaska) (Secretary of Interior has discretion to refuse to make any oil and gas
leases of land); Geosearch, Inc. v. Andrus, 508 F. Supp. 839 (D.C. Wyo. 1981) (leasing
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of land under MLA is left to discretion of the Secretary of Interior). Similarly, IBLA
decisions consistently recognize that BLM has "plenary authority over oil and gas
leasing" and broad discretion with respect to decisions to lease. See Penroc il Corp., et
al., 84 IBLA 36, 39, (1985), and cases cited therein.

Withdrawing the protested parcel from the lease sale until proper pre-leasing analysis has
been performed is a proper exercise of either agency‘s discretion under the MLA and
agency guidance. Neither agency has any legal obligation to lease the disputed parcels,
but they are obligated to comply with NEPA and other statutes in advance of leasing.

5. Leasing without ensuring consistency with the White River Forest Plan, as
amended by the Lynx ROD, would violate NFMA, FLPMA and the APA.

Under NFMA, “[r]esource plans, permits, contracts, and other instruments for the use and
occupancy of National Forest System lands shall be consistent with the land management
plans.” 16 U.S.C. § 1604(i). Similarly, under the FLPMA, the Secretary “shall manage
the public lands . . . in accordance with the land use plans that he developed[.]” 43 U.S.C.
§ 1732(a). FLPMA's implementing regulations echo this mandatory language declaring
“all future resource management authorizations and actions . . . shall conform to the
approved plan.” 43 C.F.R. § 1610.5-3(a) (emphasis added).

[FLPMA's] directive that BLM manage "in accordance with" land use plans, and
the regulatory requirement that authorizations and actions "conform to" those
plans, prevent BLM from taking actions inconsistent with the provisions of a land
use plan. Unless and until the plan is amended, such actions can be set aside as
contrary to law pursuant to [the Administrative Procedure Act (APA),]5U.S.C. §
706(2).

Norton v. Southern Utah Wilderness Alliance, 542 U.S. 55, 69 (2004). Under the APA,
BLM'’s and the Forest Service’s failure to ensure consistency of its oil and gas leasing
actions with the current RMP would be “arbitrary, capricious, an abuse of discretion, or
otherwise not in accordance with law.” See 5 U.S.C. § 706(2)(A). Thus, the Forest
Service must ensure that the leasing decisions are consistent with the White River Forest
Plan, as amended by the Lynx ROD.

As stated above, Parcel COC76117 is mapped as potential lynx habitat and overlaps with
the Mamm Creek LAU. The WRNF Forest Plan was amended in 2008 to ensure adequate
protection of the federally listed Canada Iynx.'” Under the alternative adopted, the FS
must “assure that all management projects in lynx habitat will consider the need to
maintain habitat connectivity within and between LAUs and in linkage areas.”'* The
USFS also noted that “[c]oordination among different land management agencies and
landowners is important to the recovery of lynx, because lynx have large home ranges

12 See USDA Forest Service, Rocky Mountain Region, Southern Rockies Lynx Management Direction:
Record of Decision (“Lynx ROD”) (signed Oct. 28, 2008) (attached as Exhibit 38),
http://www.fs.fed.us/r2/projects/lynx/documents/record of decision.pdf (accessed 6/9/13).
103

Id. at 17.
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and may move long distances. . . . This objective is the same among all alternatives.”'®
DOW records indicate that the area has been utilized by lynx.'®

Lynx habitat protection warrants special attention. The Forest Service must ensure that
leasing is consistent with the Lynx ROD’s Standard ALL S1. Standard ALL S1 requires
that new permanent developments — such as the oil and gas wells that would result from
this lease sale — maintain habitat connectivity in White River National Forest LAUs and
linkage areas.'® This standard is mandatory.'”” The Lynx ROD defines “standard” as “a
required action in a land management plan specifying how to achieve an objective or
under what circumstances to refrain from taking action. A plan must be amended to
deviate from a standard.”'®®

The application of NSO stipulations to the disputed parcel does not relieve the Forest _
Service of its duty to ensure consistency with the White River Forest Plan, as amended by
the Lynx ROD. Well pads must go somewhere. The most likely location for the pads is

on fee lands very near or immediately adjacent to the disputed parcels. Standard ALL
S1’s protections potentially apply to development of the federal mineral estate when
accessed from off-lease sites, such as fee surface lands.'® Therefore, the Forest Service
must ensure plan consistency, even where reasonably foreseeable development will occur
outside of the lease.

REQUEST FOR RELIEF

For the foregoing reasons, BLM should withdraw parcel COC76117 from the upcoming
August 2013 lease sale. If the agencies are unable to fully respond to information
presented and issues raised in this protest in advance of the lease sale, the contested
parcel should be deferred until issues presented have been fully considered consistent
with the letter and spirit of applicable laws and regulations. It is incumbent on the
agencies to consider these issues in an up-to-date NEPA analysis, rather than to proceed
with controversial leasing decisions generating needless controversy and legal wrangling.
In short: look before you leap.

We hope this protest helps the agencies develop a more thoughtful course of action.
Protesters are committed to working constructively with BLM and the Forest Service on
future NEPA and planning processes governing these public lands and minerals.

Respecttully submitted on June 10, 2013,

104 14,
1% See note 71 supra.

'% See Exhibit 38 (Lynx ROD), at Attachment 2-4.

' Id. at 5, Attachment 1-1.

' Id. at Attachment 1-14.

"% 1d. at Attachment 1-12 (“Linkage areas occur both within and between geographic areas, where blocks of
lynx habitat are separated by intervening areas of non-lynx habitat such as basins, valleys, or agricultural
lands[.]”); see also Exhibit 8 (West Mamm MDP), at 34 (the Battlement LAU includes some private surface
lands).
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