United States Department of the Interior
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State of Alaska t | AA-BS0ES
Drepartment of Natural Fosource : | Revardable Disglaimer of [ntapest Application
Attn: Tom lewin, Commusstoner Ci
330 Wesl Seventh Avenue, Suite 1400 |
Anchorage, Alasks 99501-3579 | Porewpine River
ADMIMNISTRATIVE WAIYER GRANTED

J OVED, IN PART

APFLICATION APPROVED, IN PART
APPLICATION REJECTED, IN PART
APFLICATION DENIED, IN PART

On December 10, 2003, the State of Alaska (State) filed an application for 2 recordable
disclaimner of interest (AA-85085), under the provisions of Sec. 315 of the Federal Land Policy
and Management Act of October 21, 1976, 43 U.5.C, 51745, und the regnlations contaimed in 43
CFR Subpart 1864, for certain lands underlying the Porcupine River, The State of Alaska has
made this application on the grounds that title has passed by operation of law fom the United
States to the State of Alaska on January 3, 1930, the date of Alaska's statshgod.

BACKGROVND

The Submerged Lands Act of 1933, 43 U.8.C_ §1311{a), granted and confinmed to the states title
to the lands benesth inland navigable waters within the boundaries of the respective states, It
also gave the states the right and power to manage, and administer these lands in accordance

with state law. Section § (m) of the Alaska Statehood Act, July 7, 1958, made the Submerged
Lands Act spplicable to Alaska.’
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Section 315(a) of the Federal Land Policy and Management Act (FLPRA) authorizes the
Secretary of the Interior to issue a document of diselsimer of Interestiz) in any lands in any form
suitable for recordation, whers the disclaimer will help remove 2 loud on the titls of such lands
and where che determinas g record interast of the United States it Livds has terrninated by
apétation of law or i3 otherwise invalid.

The State applied for the bed of the Porcupine River from its mouth at the Yukon River to a
point between mommments 50 and 51 on the Tnited States-Canada International Boundary, The
State also applied for lands undedymg Bock Slough, Middle Channel, Hendecson Slough, Joe
Ward 3lough, Sixmile Slough, Nine Mile Slough, and Cintis Slough, 23 well a3 lands underlving
“all mtrmeennecting sloughs between the lines of ordmary high water” of the Porcupine River.

Pursuent to 43 CFR 1864.1-2{c)(1) and (d), vnices 2 waiver is granted, a legal description of the
lands fior which a disclaimer is soupht must be based on cither an official United States public
land survey or 2 metes and bovnds survey tied to the nearest comer of an official frublic Band
srvey. Cm December 10, 2003, the State requested » waiver of this equitement tmder

43 CFR. 1864.1-2(d). Itis determined that a survey description of the sabj=ct water bodies is not
netded to adpedicate the State®s application, and the waiver is herely granted, provided the term
“intereonnecting slovwghs,™ is not contained in the legal dageription of the recordable disclaimer
of interest.

In support of its application, the State noted that the Washington Treaty of May 8, 1871, mtified
by the United States and Great Britain, “penmonently establiched navigarion rights “for the
purpozes of commercs’ on the Porcapine River for Britons and Americmms." In addition, the
State submitted a letter (May 13, 1974) in which fhe Bureau of Land Management (BLM)
identified inland water bodies in Alasks incloding the Parcupine River, that would probably meet
the federal definition of navigability. The State alas submitted 2 BLM memorandum (April 21,
1983) which identified specific navigable waters within the Upper Yukon Region. The State’s
evidence addressed the Porcupine River; however, the State did not submit infonmation on the
navigability of hydrology of the slonghs, nzmed or unnamed, on o about Tannary 3, 1959,

The lands= applied for are located entirely within the exterior bomndaries of the Avotie Mational
Wildlife Refuge and the Yukon Flats National Wildlife Refiyre, both managed by the United
Srates Fish & Wildlife Service (USFWS). The United Stateg amd Native uurpclrahn-ns {Gwichyaa
Zhes Corperation of Fort Yulion and Doyon, Lid) are the primary upland owners® Both
Challgyitsik Corporation and Canyon Village have pending selections of uplands along the
Porcupine River that have not yet been adjudicated. There are alzo a number of Native
aflotments along the ver. Thesa allotments are restricted |lands, The granting of the Stite’s
application for a recordable disclaimer of interest to subnnerged [ands underlying nnvlgthlﬂ
portions nfﬂl&Furmpm&R:wrdm not inclnde any restrieted lands and, therefore, iz not
aubject to the regulatary prohibition.

mmmmmmem mam'q':d or patented ta Guwikiyaa Zhes Corpovarion, o villaps
carparation, end Doy, Lid, » regional corparation, rexpectivaly, or wesa oooveyed in ity entinety to Deyon, Lid
* The BLM will not approve any part of an application that partiing to trust or meiriceed Tedian lands
(43CFR1 B64.1- MBI ).
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Motice of the State’s applicatian, tneheding the grounds for supporting it, was pablished in the
Federal Register on March 9, 2004, In June, 2004, the BLM received written comments from the
USFWS, Gwilchyaa Zhee Corporation, Gwichyma Gwich'in Tribal Govertinent, and the
Trustees for Alaska, In peneral, the comments pertained to process, potential impacts to property
rights, or land and resource management issuss, Cn June 30, 2004, the BLM responded to
Gwichyaz (Fanch’in Trbal Government, specifically addressing their comments aond questions;
and in letters dated July 1, 2004, the BLM informed Doyon, Lid | Chalkyitsik Mative
Corpomation, Gwitchyaa Zhee Corporation, and the Trustees for ﬂla.skm of the pending
completion of 2 draft navigability repert on the Porcupime River.

Un Augnee 23, 2004, the BLM posted a copy of its draft savigability report for the Porcupine
Rrver on the BLM ~ Alasks website, The BLM also provided copries of the report o the State of
Alazka the USFWS, Doyon, Ltd., Chalkyijtsik Native Cerpimation, Gwitchyas Zhae Corporation,
and Gwichyaa Gwich'in Tribel Government. The BLM invited their review and comments and
oifered them an opportunity to provide additiomal information. Interssted parties were afforded
an addifional 3 (-day comment period, ending Septernber 24, 2004,

The BLM received three formal comments on the draft navigability report; however, nome
included facturl evidencs to support or contradict a finding of navigability. Doyon, Lid.
responded with no comment. The Stare requested that the RLM approve the State's applicetion
for those imterconnecting sloughs determined to be navigable, meluding those epecifically
named. The USFWS expressed concem over the identification and dascription of lands applied
for by the State. The USFWS noted that the Stete hag the regulatory requirement to provide a
legal description based upon a public land survey or 8 metes and bounds survey, The USFWS
did not dispute the finding of navigability of the Porcupine River, and agreed with the BLM's
positiom on “micrconnecting sloughe ™ All of the comments have been apalyzed and considered.

The BLM prepared a somprehensive review of the land= applied for, and on November 16, 2004,
issued a final nevigability repowt which discnszed the land status, previcus comveyanes actions by
the BLM, the physical character of the I'nra:up!.uc River, and historical uses of the Parcupine
River for travel, trade, and commerce* The report forused on historicel evidence of commersial
navigation on the Porcupine River.

After reviewing the State’s application, land status, the historic record, and legal Fuidance on
title navigability, the BLM concluded that the Porcupine River from the United States-Cenada
Internaticmal boundary to its confluence with the Yukon River was navigable at the time of
stathood. Proclamation 810 (June |5, 1908) set apart those unpatented lands lying within sixty
feot of the boundery tine betwests the Undited States and fhe Dominion of Canada. Proclamation
1196 (May 3, 1912) reserved those lands to the federal government to retain complete coutrol of
use and occupancy of all public lands within said sixty fect, Therefors, title to this sixty foot
strip did oot pass to the State at the tive of statehood. The remaining lands underlying the river
were not reperved at the tme of statchood,

:ﬂn S’y application, suppartieg svidence, and tha BLMmisuhﬂ]wrepmmhéﬁ:mdnnBLM--aluh's
site



The BLM lacked sufficient information on the navigebility and hydrology of named and
untamed intersonnecting sloughs to make a navigability deteromnation. Weverthelass, if water
from a navigable river flowed through-an interconnecting slough at the ime of stabshood, then
the slough is comsidered to be en integral part of the niver and the State would hold title to the
[ands underlyving the slough. If the river no longer flows through the slough a3 a remlt of
Etagon, accretion, or reliction, then the upland owners own the bed of the former slough. MNone
of the sloughs were specifically identified in the State's application as a porentdal highwey of
commerce; rather, they were identified as parts of the Porcupine River,

In assessing the navigability of inland water bodics, the BLM relies upon federal administrative
and case law and the advice of the Interior Departiment’ s Solicitor’s Office. The classic
definition of navigable waters is found in The Daniel Ball, 77 U.S. (10 Wall.) 557 (1870).
Pertinent DOT Office of the Selicitor™s opinions inelude Associate Solicitor Hugh Garner's
memo of March 16, 1976 (“Title to submerged lands for purposes of administering ANCSA) and
Regional Bolicitor John Allen's memo of February 25, 1980 (“Kandik, Mation Decision on
Navigability™). The ageney is also guided by the Submerred Tands Act of 1953 and the
Submerged Lands Act of 1988 (P.L. 100-395).

The Submerged Lands Act of 1988 provides that the “exscution of au interim comveyancs or
patent, as appropriate, by the Burcau of Land Management which conveys an area of land
selected by a Native or Native Corporation which includes, morowmds, or atnts a leke, rver, or
stregm, or any porticn thereof, shall be the final agency action with respect to 3 decision of the
Secretary of the Interior that guch lake, river, or stream, is or is not savigahle, umless such a
decision was validly appealed o en agency or board of the Department of the Interior on or
before Decemlbyer 2, 1980,

PLI ; INPART

The United States affirms it has no interest in the lands deceribed belorw because all of the
federal interests passed to the State of Alaska gt the tims of statehood. Approving the State's
application for a recordable disclaimer of mterest will remove a clowd on the title by providing
certainty about the ewnership of submerged lands vaderlying the Porcupine River. Without this
certainty, ownership between the two sovercigns, the State of Alaska and the United States, is
unclear. This lack of clerity of soversign ownership greatly complicates the application of
nanral resotrees laws and other laws to the submerged lands jovolved. Resolving clouds on title
bebwren the Stats of Alaska and the United States is thus of even greater importance than
meolvng titls beteresn a private party and the Tinited States.

Arccordingly, based on the forepoing amd the documentatiom contained in the case record, T hane
determined that the State’s application for 2 recordable disclaimer of interest is lepally sufficient
within the provisions of Section 315 of FLPMA and the repulations contained in 43 CFR Subpart
1864, The State’s application for a recordable disclaimer of interest is hereby approved as
follows:

! The Submerged Lends Act of 1986, Section 101, frmended #1e Alasks Mations] Interest Lands Conservation Act
{PL. 96487} Section %01 [c)(1),
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The lands underlying Porcupine River, between the lines of ordinary high water mark=s of it
banks, from ity confluences with the Yulon River upstréam approximately 214 viver miles to
the 60-foot wide neutral strip from the United States - Canada Intemational Boundary,
presently located in the following townships: Tpe. 20N, Rs. 10, 11 and 12 E.; Tps. 21 N,
Rs. 11,12, 13, and 14 E.; Tps. 22 I, Rs. 13, 14, 15, 16, and 17 E.; Tps. 23 N, Bs. 15, 16,
17,18, and 19 E.; Tps. 24 N, Rs 18, 19, and 20 E.; Tps. 25 N., Bs. 19, 20,21, 22, and 23 E;
Tps. 26 M., Ra. 23 and 24 E,; Tps. 27 14, Rs. 24, 25, 265, 27, and 28 E.; Tps. 28 N., Bs. 25, 26,
27, and 28 E.; Tps. 20 N,, Rs. 28,29, end 30 E.; aud T. 30, R. 30 B, Fairbanks Meridian,
Allasks.

AFPLICATION RETECTED, IN PART

In vicw of the fact that there is insufficient information regarding their hydrology or nevigabillty,
the BLM is unable to make a determination regarding the State”s application for land3 andertying
the named sloughs at this ime, Therefors, the Tnited Srateq rejects the Stare’s application for
the Iands vnderlying Curtis Slough, Ninemile Slough, Sixmile Slough, Jos Ward Slough,
Hendersom, Slowgh, Fock Slough, and the Middle Channel for lack of supporting facts.

APFLICATION DENIED, IN PART

The BLM denies the State's application for those lands ying within the sixty foot wide stop
between the United States and the Dominion of Canada. Thess lands wers reserved o the
federsl government to retain complete control of use and oecupancy of all public lands within
said sixty feet. Therefore, title to lands within this sixty foot atrip did not pass to the State at the
time of statehood,

CONCLUSION

Based om the forcgoing, and the documentation contained in the case record, I have determined
that the recordabls disclaimer of interest is lepally sufficient with the provisions of section 315 of
the Federal Land Policy and Management Act of October 21, 1976, 43 TLS.C, 51745, and the
regulations contained in 43 CFE Subpart 1564,

This decision constitites the fnal administrative determinafion of the Department of fhe Interior,

I hereby instruct tha Burean of Land Management Alaska State Director to issue a recordable
disclaimer of interest in accordance with my decision.

%ﬁﬁmg_ S/t Jos
R:h:nmw Watson © Date

Assistant Secretary - Land and Minersls Management

* The 60-Faot wide nowtral stip was withdrrwn and reserved mder Proclamstiag 510 {Tuoe 15, 1908) and
Proclamation {196 (May 3, 19120,



Enclosure:
1- Recopdeble Disclaimer of Interest {2 pp)

Copy fumished:

Regional Drirector

U.S. Fish & Wildlife Servics, Repion 7
1011 East Tudor Boad

Anchorape, Alagka 99503-6199

Alasks Department of Natural Resources
Divigion of Mining, Tand and Water
Attn: Dick Mylius

550 West T Avenue

Anchorape, Alagka 99501

Alaska Department of Fish & Game
Atin: Tina Cunning

333 Raspbemy Road

Anchorage, Alaska 99518

Lands and Matural Resourees Departmeant
" 1 Doyon Place, Suite 300 ,
Fambanks, Alaska 99701

Gravichyaa Grwrich’in Trbal Government
P.C. Box 126
Fort Yuken, Alasks 99740

Chalkyitsik Native Corporation
P Box 533
Chalkyitsik, Alagka 99738

Chwitchyaa Zhes Corporation
P.C. Box 329
Fort Yokom, Alaska 99740

Trustees for Alaska
1026 West 4% Avenue, Suite 201
Anchorage, Alaska 99501

National Parks Conservation Association
T50 Weat 2% Avenus Suite 205
Ancherage, Alaska 92501
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The Wildarness Society

430 West T Avenue, Suite 210

Anchorage, Alaska 99501

Special Accigtant to the Secretary for Alaska
FM, Morthern Field Office (0200

DED, Resources (930)

Branch Chisf, Lands (932)

Fegional Solivitor — Alaska Region
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