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AA-85085 
Rocordabte Disclaimer of(nterest ADDlication 

p.............inc Riv« 

AJlbID'lSIRATIVE WAIV&RGRAl'<"TED 
APPIJCATI01'1 Al'PROVED. L'I PART 
Al'l'LICATlONR'EJECTED.INPAltT 

APPLICATION DENIED. tN PART 

On Pccember IO, 2003, the State ofAlaska (State) filed an application fo, a recordable 
di,claimer of interest (AA-85085), W>dot the p10visioos ofSec. 315 ofthe Federal Land Policy 
and Management Act ofOctobe< 21, 1976, 43 U.S.C. §1745, •nd me regulations conlained in43 
CFR Subpart 1864, for certain land, undc,lying the Porcupine River. The State ofAlaska bas 
ma.de this appticatioo on the gro\10.ds that tiUe hu passed by opcntiou oflaw frot:n the United 
Staks to the State ofAlaska on 1anuaty3, 1959, the dole ofAlaska's star.hood. 

BACKGROUND 

The Suhmezsed Lsnds Act of 1953, 43 U.S.C. §13ll(a), granted and confumecl to lb, sta"" ritle 
to the lo.nds beneath inlmld navigable watcr1 within tb,e bOUDdaries oftbe respective st~. It 
also gave the .states the right ;wd power to manage, and J.dminister these lands i.n accot<lsncc 
witb state law. Section 6 (tn) oftbe Alask, Statehood Act, July 7, \958, made the Submerged 
Lands Act applic,1ble to Alaska. 1 
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Scctfon 3 I S(a) ofthe Federal J,.aruiPolicy aod Manaseme:ot Act (FLPMA) authorizes the 
Secretary ofthe Interior to issue• document ofdisclaiQ)e,: ofintcrts1(s) in any lands in any fomJ 
llllitable for reoordalion. where the di,cloln,cr wiU help n:move , cloud Oil the title ofSllCh l,mds 
and where &hr, datermino• • ""'°rd inte,e,t ofthe United S181cs in taods has terminated by 
opmtion oflavror is otherwise invalid. 

;' 

Tho State applied foTlhe bedoftbe J>om,pincRiverfromitsmoud, attbe YukPu.Rivet toa 
pOmtbetwcm monnments 50 and 51 on the Uaited Stale<-C&Dacla Io.teroational Boundary. The 
Stale also applied for lands undoriyiug R.ock Slough. Middle Chanael, Ht71.dmon Slough, Joe 
Wa<d Slough, Sixmile Slough, Nine Mile Slough, and Curtis Slough, as well as lands underlying 
">.ILinlrn:onnccting sloughs bctwea, the lines ofO<dm,ryhigh walet'' oflhe Porcupine Riw.r. 

l'urswmtto 43 CFR 1864.1-2(e)(l) and (d), llllle" a waiver is granted, a legal description ofthe 
lands for which a disclaim tr i, so"gbt must be based on either an oflicial Uttited Stares public 
laud$UrVC)' or a metes and bOUDds SlllVeytied to the 11eai,m oornc:< ofao oflic:w public land 
survey. On Dt=bor10, 2003, the State requested a waiver ofibis r<:qllircment uoder 
43 CFR 1864.l-2(d). ltis ck:lennin.edtbat a&DVey&>seriptionofthesubjectwaterbodies is not 
necdod to adjudicate the State's appllcatioo, and the waiver is hereby g,:antcd, provided the term 
"interconnecting sloughs," is not oootaioed inthe leg<! description ofthe recordable disclaimer 
ofim,rcst. 

In "'PPOrl ofits zpplicalion, the State noted that tbe Wasbiogron Treaty ofMay 8, 1871, retilied 
bytbc United States and Gtoot 8main, "pmnaoeolly establi£hed n.avlgalion rigbts 'for the 
})'JIJ)03C:S ofcommcrec) on1hc PoiaxpiM River for Britons and Alneri.cans.'' In addjtion, tbe­
Stata submitted a letter (May 13, 1974) inwhich !ho Bureau ofLand Management (BLM) 
identified inland water bodi,. in Alas-.. including lbe Porcupine Ri""', 1bat would probably meet 
the federal demiition ofnAvigobility. The State also subxnitlod • BLM memorandum (April 21, 
1983) which identified specific navigable waters within the UppgYllkon"Rogion. The Sta1c's 
evidence addressed the Porcupine River; however, the State didnot submit mfo11D3ti<>n on the 
navigability or hydrology ofthe sloughs. named or wmamed, on ot•bout Jmuary 3, 1959. 

The lands applied for are located entirely within the e><torior l,awidaries ofthe. A1Clic Nati<>1>al 
W~dli& Rclllge aod the Yukon Flats Nationol Wildlife IWuse, both manag,:d by the United 
States Fish & Wildlife Scrvi"" (USFWS). The United States and Native coipo,ations (Gwichyu 
Zhoe Cori,on,tioo ofFort Yllkoo ..d Doyon. Ltd.) are the primBC}' upland owners. 2 Both 
Oalkyilsik Co,porotion and Canyon Village have pendins selections ofuplands alcmg the 
Porcupine l'tiver that b».ve not~been adjudicated. There arc also anumberofNati:vt 
all-""8 along the rlvor. J'h,,. .Uotments are restricted lands. Th• granting ofthe State's 
applioation for • reooroablo di,clai.rne,: ofintm.,t to sub-sc,i lands underlying n&•igable 
portions ofdie Porcupine :Riverdots not in,:ludo ony mtrietoo I.ands and, thaefore, is not 
subject to the reguau,ry prohibition.' 

l Th,e sU7flioe a:lld~were eithcJoi'r..wim COU\'C)'cd otpel'CDUdto Gwi£,c.b)~ ~aa.avil.lago 
eorparitioa. ml.Doyaa. ltd., a~C01p<1"'1'ian,xeqwr.tiffl}', Of'll!C¢fl OODVC)'td.ta it, eotiretytoDoyoa. Ltd. 
'Ih¢ notqp«>Vt: putof.an ~liu.tiOll to trust ornntricc.edJirdjao bnds 
(4>aR\864.l-3(b)(2)~ • 

BL\f 'Will uy tht~

thoo 
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•-· ..,. .... ......... ··- .... _,,,., ...... 

Notioe ofthe Slate's application, mclucliog the grounds fur "'PJ>Oning it. was published inthe 
Fedml Registeron MaJch 9, 2004. In J""", 2004, the BLM received written"°"""'"'" from the 
USFWS, Gwilcltyaa Zbee Coq,o,atioD. Gwichyu Gwi£h'in Tribal Oovermneot, and di• 
Trostees for Alaska. In goneral, the comments pertiioed IX> pro°""" po>::ntial impacts to~ 
rights, orbnd ODd resource maaageme:ot issues. OnJ\mc 30, 2004, the BLM n:spondt:d IX> 
Gwicbyaa Gwich'in Tribol Government, specifically ~gth<ic comment, and qu<Stions; 
and in Jen.rs dated July I, 2004, the BL>,,1 wonned Doyoo, Ltd., Cbalkyi1$ik Nolive 
Corporation, Gwitchyaa Zhee C<!IJ)Oration, 811d the Trustees for Ala.ska, of1bc pending 
completion ofa draft!lllvigabilily report on the PoroupwRiver. 

On August 23, 2004, the BLM pQ6ted a copy ofits draft navigability report for the Porcupine 
Rivaon the BLM - Alaska website. The BLM al.so provided cop[ ..ofthe report to the State of 
Ala$ka, 1he USFWS, Doyon, Ltd. Cbalkyjtsik Native Corpor.tioD, Gwitchyaa Zbee Co,poraUon, 
and G'<llichy,,a Gwich'in Tnoal Govcmment. Ibe BLM invit<d thoir review and comments 811d 
offorcd them en oppomu,ity to provide additi®al infwmoaon. Interested parties..,.... afforded 
an additional 30-day comm.,,. period, ending Septen>ber 24, 2004. 

The BLM re<eived three fonnal comments on the draft navigability,:q,ort; how,:vv, n011e 
includ,d 6,ctual evidence to support or contrlld;ct a finding ofnavigability. Doyon, Ltd. 
~with no oommenL The Stare requested thet the BLM approve the State'• applicanoo 
fur those intel<onnecting slOll8h• de-edco be navill$blt, ~luding those spceificslly 
named. The USFWS expre<Sedronoem over the identifie<tion and ~pt;.,. oflands applied 
fDr by the S1atc. The USFWS nottd tbai the S-bas the mgulatory "<!uimnonl co pmvide a 
legal dtscri{,tion ba$td upon a public landsurveyor a m<ll!a and bounds survey. Ibc USFWS 
did not disp,m, tbc filldingofuavipbility oflbe Porcupine River, and agreed with theBI.M's 
po&itiou Oil "inttrconnccting <!ousfit." All ofthe comments )lave been anaJ,yzed and considered. 

The BLM prepared a comprehe,isive review ofthe Jllll<ls ,pplied for, and onNovember 16, 2004, 
issued a final nmgability repo:tt which di>cussed lbe land ,talus, P"'VlOIIS CQJlVeyar,c:e actiOIIS by 
1bc BLM, the physical - ofthe Porcupine River, and historical use, ofthe Porcupine 
11.i•" for nvel, trade, and commuce.• Th• report fucused on historical <'idence ofcomm,,;ciaJ 
navigation on the Potc'U.l)ine River. 

Aflc, =icwinglbe State's applicotiOD, land status. the historic record, and legal guidanoe on 
title navipl>ility, 11,e BLM concluded tbat !he Porcupine River from the Unlted Sl&e>-Caoa<lA 
Intfnnational bo\lDdary to its conflu.eacc wi1hthe Yukon Riverwu oa.vigable atthe time of 
slau:hood. Prcx:lamation 810 (June JS, 1908) set apart lho.e uopa-ed lands lying within ,ixry 
~ of1hc-boundaey line between 1he United States and the Dominion ofCanad£. ProclllXO>tion 

=I196 (May 3, 1912) reserved ll>o<e lands to the federal government to retain complet> C<>Dtrol of
and occupancy ofall public lands within ~d ,;~ty 11,ct n...rore, title to this sixty foot 

strip did 110tpass to the Stale at the time of statehood. The remaining lands underlying the river 
woro not reserved at the time ofstatehood. 

•tho $;&Co's c.pplication. su:,pomr.gcvidt:o:oe, md 1M BLMu-.'lg&billO-teportcm ~ €oundoo. Bt.M- A\t.sb.'s 
wcbsi.~. 
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The BLM lackod sufficient infomwioo on tho navigability and h)'Un)logy ofnamed :md 
wmained iDtt:J:toDDc:cting slwghs to make a navigability determination. Ncvorlhclcss, if wa!:« 
ftom • navigable river fiowed lhrough·an interoollUecling slough at the time ofstatob.ood, then 
the slough is CODSi.dertd lo be an ino,gnl part ofthe river and the SW• would bold title to the 
lmd,; W><lerlying the Slough. Ifthe river no longer fiows through the slough as• mult of 
erosion, occ:T<tion. or rcliction, then the upland awnm 

s-·•
own the bed ofthe form.r slough. Nooe 

ofthe sloughs were specifically identified in the application as a potential highway of 
commerce; rather, they were identified as pans ofthe Porcupine River. 

In asses.s:iDg thenavigability ofinland\1-atcr bodies, the BL.'\1 n:lic:s upon federal admioiS1J'ative 
and case law and the advice of!he InteriorDeputment'-s Solicitor's Oflioe. 1b.e cl&SSic 
defuiition ofnavigable waters is foUJ>d in The Danid Ball, 77 U.S. (10 Wall.) SS1 (1870). 

=•Pertinent DOI Office ofthe SolicitOr's opinioD> iocludc Associate Solicitor HU8)> O='s
ofMarch 16, 1976 C'Titlo to sobmcrgcd lends for purposes ofadmlnistermg ANCSA) IIDd 

Regional Solicitor John Allen's xnemo ofFebmacy 25, 1980 (''Kandi!<, Nalioo Dfflsioo OD 
Navigability"). The agency is aloo guided bythe Submerg,d Lands Act of1953 and the 
Submerged Lands A<t of 1988 (P.L. 100-395). • 

·' 

lbc Submerged i.Auds Act of1988 provides that the "exeeutioo ofm interim conveyance or 
potent, as appropriate, bytheBmcau ofLandMao.igemeot which conveys an areaofland 
sdected by a Native orNative Co?poration which includes, SlaTOUDds, or abuts a lak.~ rivc:r, or 
stream, or any portion thereof, shall be the fmal agencyacti011with respect to adccisiOD ofthe 
Secretary ofthe Ime:rior that such lake, rivet, or stream, is or is not navigable, unless SU(:h 1-
decisioo was validly appeal,d to an agoncyorboard ofthe Dq,.nmcntofthelntorioronor 
before December 2, 1980.'~ 

APPilCATIOl'{ APPl',O)'BD. IN PART 

The Uoited States affirms ii I,.., oo interest inthe land$ deseribed below bc<&USC all ofthe 
fodenl iot,rests passed to the State ofAl.a.ka at the time ofst.tehood. Appro'liug the -Stllte'$ 
applicalioo for a =rdable disclaimer ofintcr,:s1 will n:move a cloud OD the title by providing 
eertainty about the ownership of<Dbmcrged Jaodsvlldcrlying the Porcupine River. Without this 
certaiJliy, owntnihip between the""" sovacigos, the Stat<: ofAh.ska and the United States, is 
uoclsar. Thi& lack ofclsrity ofsovonrign ownctSbit> greatly coorplicstos !he application of 
nall1l81 reaourccs J..,, aod otha: laws to tne subme<ged lands involved. Rasolving clouds on title 
bctwmithe Slate ofAlaska and the United Stat-, i• thua ofeven~-importauoe than 
re<olvmg title between a private party and the UDitod Stales. 

Aceoi:din~l.y, based on the foregoing IIDd the documentation eol!tained in the cue record, I hrve 
dl:ffflnioed that the State'• app!iaition for• recordable disclaimc<ofinterestis le8$11ysuflicier,t 
within the provisioos ofScctioo 3IS ofFLPMA and the regulations eootained in 43 CFR SUbpart 
1864. The Statc'.s app(icationfor a ceconiable disclaimer ofinterest. i& hereby approved as 
follows: 

'Tht> Submer,edLands At:tof 1988,.Sectio.1101. l'TTc7ldcd tile: Alas.ka Niuioo•llo.etCSt lADdsConscrvalion Act 
(l'.I. 96-4S7)Soction 901 (c)(l). 
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The latld.s underlying Po,cupine River, between the lines ofordina,ybigh water marks on it, 
bZJlb, from its coo11uaic..with tho Yoi.--01>Ri""' upatre<un approxixruilely 214 river miles lo 
lho 60-foot wide aOUlnl strip from th• United S13t.. - CanadalntcmatiOllAI BO\llldsr)'. 
presently located in the following1oWD!hips: Tps. 20N.,Rs. 10, 11 and 12 B.; Tp$. 21 N, 
Rs.1Ll~l3,andME.;Tp,.DN, Rs.l~Kl~l~andl71!~~23~hlt l~ 
17, 18, and 19 E.; Tp,. 24 N, Rs. 18, 19, and 20 E.; Tps. 25 N., Rs. 19,20,21. '.22, 111>d l3 E.; 
~26N.,hl3and24E.;·V~Rs-~~.-~and~~.~Rh~.-
27, and 281!.; Tp9. 29 N., Rs. 28, 29, end 30 E.; and T. 30N., It. 30 B .• Fairi>ania Moridillll. 
A1as1aL. 

A,PPUCATION RElECTJID. INPART 

In view ofthe flct that thero is insufficirot infonnation regarding their hydrology ornavigability, 
tho BLM is Ullllble to make a dmnnination regardingtbe State's applicalion for lands lll1derlying 
the named sloughs at this time. Therefore, tho United States rrjeets Iha State's 11PPlication for 
the lands underlying Curtis Slough, Ninemile Slough, Sixn,\le Slough, Joe Wan! Slouab, 
H~Slovgb. Rod<: SlOllBh, and the Middle Cbmael for lac;k ofsupporting fact$. 

Al'fl.lC,\TJQN DENIED, IN PART 

Tho BLM doni.. Ibo State's '!'Plication forthooe lands lying withmlbJ,<ixty footwide ,trip 
betmen tbe United Stares and the Dominion ofcan.da. The,e llmdt wcre ~edlo lhe 
federal govemmeatto rotaiu oomplete control ofuse and occupancyofall public lands within 
Slid sixty feet. Therefore, tille lo lmds withi.D this s~ty foot strip did"Q()t po:,s to the Stale ol tho 
time of statehood. 

CQ}'!CLUSION 

Bued on the foregoing. andthe doo\uneclation conlained iD the ease record, I have~ 
that th• reconlablo d<JCl,imcr ofintercsl is IegaUy sullicieal with the provision& ofsection 315 of 
the Fedenl L&nd Policy and M&>agemon.t Act ofOctober 21, 1976, 43 U.S.C. ~ 1745. andthe 
regulations "-OJW!iined in43 CFR. SUbpait 1864. 

This dtcision CODJtitute& the fmal adrainistntive detennma!ion ofthe I>cparllllent oftbc Interior. 

1had>yi&trucs lho Buteau ofLand Managtment Alaslca Sl3te Director to is~a recordable 
discl.aia:ltr of int.e.rest in aoocn:dimcc with my decision. 

APPllOVEI>: 

CtJ t/4..r/M',AI,
Rebecca W. Watson 
Assistant Secretary- L&id and Mmerals Manag,ment 

'Tbo 60-ibot "'1de~c11ip wv,.itbd,nr,,vo a:1d ~edUDCffl'Proc'.amuioo.810 (J1.DC1 IS, 1908) &:IM:I 
P!odamatioD 1196 ()>by3, !912). 
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Bnc!osure: 
1-Ruo,d!ll,le Disclaimer o!lnterut (2 pp) 

Copyfurnished.: 

Regional Diroctor 
U.S. J1jsb & Wildlife Scrvieo, Region 7 
1011 Ea,t TudorRood 
Anchorage, Alaska 99503~199 

Al.&slc.a Depatmcnl ofNotural Rcsourtcs 
D!Yision o!Mlning, Land mid W•ter 
Attn: Dkk Mylius 
550West1'1' Avenue 
Anchorage, Alaska 99501 

A.laska l)epal1menl ofFish & Oaroo 
Attn: Tina Cunning 
333 Raspbeny Road 
A-..:-borage, Alaska 99S18 

Doyon. Llmittd 
1'mds and N•tural Resources Departmtlll 
I Doyo11 Place, Suita 300 
Faubaoks, Alaslca 99701 

Gwichyaa Owich'inTnoal Oovcmment 
P.O. Box 126 
Fort Yllkon. Alaska 99740 

C!wkyitsik.Na1iveCorpo,1lion 
P.O. Bo< S3 
Chalkyitsilc, AlaslcA 99788 

Owitchyaa Zbcc Corporation 
P.O.Box329 
Fort Yukon, Alaska 99740 

Trust«s for Alaska 
1026 West 4• Avenue, Suite 201 
Anchorage, Alu!:• 99501 

National Pa,b C...c:mition Assooiatfon 
7S0 Wes12°' Avenu,, Suite 205 
Ancho,age, Alaska 99501 
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Tb,, Wildem,ss Society 
430 West 7"- Avcnut, Suite 210 
Anchon.ge. Al""8 99501 

Special Assistant to the Secretary for Alaslca 

FM, Nortbem Field Office (020) 

DSD, Resour,;es (930) 

Bnnch Chief, Lands (932) 

Regional Solicitor- Alaw ~on 

https://Anchon.ge
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