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Chapter 1. | NTRODUCTI ON

A.  Purpose. This handbook gives the procedures and processes to
follow in inplenenting the regulations at 43 CFR 3600. It is to
be read and used in conjunction with Bureau Manual G oups 3042,
3600, 3630, 9230 and 9235, and other issued program gui dance.

B. Authority. During the days of the General Land Ofice, and
in the first year after the Bureau of Land Managenent was
formally created, there was no authority for the disposal of

m neral materials. Many common m neral s were acquired under the
auspices of the 1872 Mning Law (17 Stat 91) and the 1892
Bui l ding Stone Placer Act (27 Stat 348). ddains were staked for
sand, gravel, and building stone. Mny commobdities, such as fil
dirt and caliche, could not be located with a claim

In Section 10 of the 1939 Reclamation Project Act (53 Stat.
1196), Congress provided the Secretary the authority to “. . .
permt the renoval, fromlands or interest in |ands w thdrawn or
acqui red and being adm ni stered under the Federal reclamation
laws in conjunction with the construction or operation and

mai nt enance of any project, of sand, gravel, and other mnerals
and building materials . . . .~ There is a Menorandum of
Under st andi ng bet ween BLM and Bureau of Reclamation (BOR), March
25, 1983 for disposal of sand, gravel, etc.

In 1944, Congress recognized the need to authorize the

di sposition of mneral materials fromthe public | ands for
wartime purposes. An Act was passed on Septenber 27, 1944 (58
Stat 745, 50 USC App. Secs. 1601-1603), to authorize the disposal
of stone, sand, gravel, and clay. This authority expired by its
own terns on Decenber 31, 1946

On July 31, 1947, Congress passed the Materials Act (61 Stat

681), which granted the Secretary the broad authority, “under
such rul es and regul ati ons as he may prescribe,” to dispose of
materials including but not limted to sand, stone, gravel,

[and] common clay ... on public lands of the United States if the
di sposal of materials (1) is not otherw se expressly authorized
by law, including the United States mning laws, and (2) is not
expressly prohibited by laws of the United States, and (3) would

BLM MANUAL Rel . 3-315
Super sedes Rel. 3-106 and 3-214 2/ 22/ 02
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not be detrinmental to the public interest. BLM could now di spose
of mneral materials by sale or on a free use basis to
governmental units and non-profit organizations. Sales were to
be made at fair market value. The 1947 Act did not bring clarity
to the question whether mneral nmaterials were | ocatable. There
were some commodities, notably sand and gravel, which could be
obt ai ned either by purchase (or free use) or by location of a

m ning claimunder the m ning | aws.

In an effort to address problens relating to the inproper use of
mning clains and to provide for the multiple use of the surface
of mning clains, Congress passed the Surface Resources Act of
1955. This Act entirely renoved fromthe purview of the M ning
Law “common varieties” of sand, stone, gravel, pumce, pumcite,
and cinders (30 U S.C. 611).

The Federal A d H ghway Act of August 27, 1958 (23 U.S.C. 317)
provided for availability of mineral materials to the states for
federal aid highway construction by authorizing grants of rights-
of - ways. BLM and Federal H ghway Adm nistration (FHWA) have
entered into an I nteragency Agreenment, AA-851-1A2-40, dated July
1982 to process the ROW application.

In 1962, the Petrified Wod Act (76 Stat 652) permtted the sale
or (limted) free use disposal of petrified wood from public

| ands, under certain specific criteria, and renoved petrified
wood fromthe category of | ocatable m nerals.

C. References. Oher sources of references include Departnent
of the Interior (DA) and BLM manual and handbooks, Menoranda of
Under st andi ngs and | nteragency Agreenents, DO Solicitor’s

Opi nions, the Judicial and Departnental case |aw, especially the
decisions of the Interior Board of Land Appeals, and ot her
federal /state /agency internet web pages providing data such as
| abor and equi pnent operating costs and cost indices.

1. DA and BLM Manual Handbooks:

a. Departnment of the Interior (DO) Manual, Part 235 -
BLM

BLM MANUAL Rel . 3-315
Super sedes Rel. 3-106 and 3-214 2/ 22/ 02
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b. DA Manual, 516 DM 6 - Appendi x 5, Nati onal
Environnmental Policy Act (NEPA) - BLM

C. BLM Manual 1203, Del egation of Authority.
d. BLM Manual 1372, Collections.

e. BLM Manual 3031, Energy and M neral Resource
Assessnent .

f. BLM Manual Handbook H-3042-1, Solid M nerals
Recl amat i on Handbook.

g. BLM Manual 3600, M neral Materials D sposal.
h. BLM Manual 3630, M neral Material Appraisal.

a. BLM Manual Handbook H-3630-1, M neral Materi al
Appr ai sal Handbook.

] - BLM Manual 9235, M neral Trespass.

K. BLM Manual Handbook H 9235-1 M neral WMaterial Trespass
Preventi on and Abat enment Handbook.

2. Menoranda of Understandi ngs and | nteragency Agreenents:

a. Menor andum of Under st andi ng bet ween BLM and Feder al
Ener gy Regul atory Conmm ssion (FERC), July 20, 1966.

b. | nt eragency Agreenent between BLM and Federal Hi ghway
Adm ni stration (FHW) AA-851-1A2-40, dated July 1982.

C. Menor andum of Under st andi ng bet ween BLM and Bureau of
Recl amati on (BOR), March 25, 1983; Disposal of sand,
gravel, etc.

3. DA Solicitor’s Opinions:

a. DA Solicitor M Opinion M 36998, Disposal of M neral
Materials from Unpatented Mning C ains, June 9, 1999.

BLM MANUAL Rel . 3-315
Super sedes Rel. 3-106 and 3-214 2/ 22/ 02
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DO Associate Solicitor, Energy and Resources, Opinion
on Effect of a Wthdrawal on the Materials Act, July
28, 1988.

udi ci al and | BLA Deci si ons Sel ected References &

Watt v. Western Nuclear, Inc., U S. Suprene Court June

6, 1983. The decision concluded that gravel is a

m neral reserved to the United States in the Stock
Rai si ng Honestead Act |ands. “G ven Congress’s

under standi ng that the surface of SRHA | ands woul d be
used for ranching and farm ng, we interpret the mneral
reservation in the Act to include substances that are
m neral in character (i.e., that are inorganic), that
can be renoved fromthe soil, that can be used for
commerci al purpose and that there is no reason to
suppose were intended to be included in the surface
estate.”

US v. Coleman., U S. Suprene Court April 22, 1968
(390 US 599). Marketability and prudent man are
conplinmentary tests. This decision deals with a

wi despread quartzite deposit occurring on and off the
claim The claimant contended that the deposits are
chiefly valuable for building stone, are not a commobn
variety, and are subject to the Building Stone Act.

Col eman says that the 1955 act was intended to renove
common varieties of stone fromthe mning | aws, because
they are building materials.

Tai | i ngs

Forbes v. Gacey; 94 U S. 762, 767 (1876); 4 Oto 762,
767 (1890).

Ritter v. Lynch, 123 Fed. 930, 936 (D of Nv, 9" Cir.
1903).

Al bert Steinfeld v. Orega Copper Conpany, 16 Ariz. 230;

141 Pac. 847, 849 (Suprene Ct. of Ariz., 1914).
2 Lindley on Mnes, Sec. 426 Tailings (3¢ Ed, 1914)
United States, George B. Conway, Intervener v. Antone

BLM MANUAL
Super sedes

C._Gosso; 53 1.D. 115, 126 (1930).

Rel . 3-315
Rel. 3-106 and 3-214 2/ 22/ 02
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Conmi ssi oner _of Internal Revenue v. Kennedy Mning &
MIlling Co., 125 F. 2d 399, 401 (9" Cr. 1942).

d. M neral WMaterial Reservation
Earl WIIlians, 140 | BLA 295 (1997) - Sand & gravel
reserved to U S. - Pittnman Act.

Pacific Power & Light Co., 45 IBLA 127 (1980) - Scoria
reserved to U S. - SRHA

Denman | nvestnent Corp., 78 IBLA 311 (1984) - Ganite
reserved to U S. - SRHA

Curtis Sand & Gavel Co., 95 IBLA 144 (1987) - Sand
reserved to U S. - SRHA

e. Mneral Commodities
Maurice Tanner, 141 |IBLA 373 (1997) - Humates are
sal abl e m neral s.

f. Land Use Pl anni ng/ Environnental Quality
Her man, 150 I BLA 243 (1999) - A sand and gravel
contract is approved, even one with adverse inpacts, as
| ong as BLM has taken a hard | ook at the issues, and
has not abused its authority.
Robert W Hall, et al, 149 IBLA, 130 (1999) - Under the
Clean Air Act, a Federal agency may not approve any
activity which fails to conformto a state
i npl ement ati on pl an.
Jenoit Mning Corp., 134 IBLA 191 (1995) - Application
may be denied in |ands designated as a desert bighorn
sheep managenent area where | and use plan was
i nconpl et e.

g. Determ nation of Alternative Access Route by BLM
International Sand & Gravel Corp., 153 | BLA 295 (2000)

h. Denial of a Mneral Material Sale
Mel luzzo Stone Conpany, Inc. 154 IBLA 23 (2000)
Echo Bay Resort, 151 IBLA 277 (1999)

i Ext ensi on of Contract - |ate submi ssion of application
Don Kelland Materials, Inc. 35 IBLA 133 (1978) -
Factors to consi der.

BLM MANUAL Rel . 3-315
Super sedes Rel. 3-106 and 3-214 2/ 22/ 02
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J - Mat eri al Severed and Extracted but not yet Renoved when
Term Expi red
Mobil OI1 Corp., 79 IBLA 76 (1984) - Extension periods

k. Breach of Contract
T. Brown Construction, Inc.,98 IBLA 1 (1987) -
Ter m nati on.

Refunds or Credits
Anerican Pozzolan Corp., 17 IBLA 112 (1974) - Disputes
and renedi es.

m For Profit Native Corporation
Ukpeagvi k I nupiat Corp., 68 IBLA 359 (1982) - BLM may
sell materials.

n. Material Site Ri ghts-of-Wy
State of Oregon, 6 IBLA 72 (1972) - FUP and Title 23
ROW

Kenneth L. Ingram 96 |IBLA 290 (1987) - BLM s oversight
responsibilities.

BLM MANUAL Rel . 3-315
Super sedes Rel. 3-106 and 3-214 2/ 22/ 02
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5. Oher Sources:

a. Federal Reserve List of Acceptable Sureties - E-nmail
Addr ess:
http://wwv. fns. treas. gov/ c570/i ndex. ht m

b. California Departnment of Transportation - Labor
Surcharge & Equi prent Rental Rate
Book - E-Mail Address:
www. dot . ca. gov/ hg/ const ruc/ equi pnent . ht i

C. California Departnment of Industrial Relations, Division
of Labor Statistics and Research (General Prevailing
Wage Rate)- E-Mail Address:
wwv. dir.gov. DLSR/ statistics research. htn

d. Caterpillar Tractor Conpany, Caterpillar Performance
Handbook, Peoria, 111.

BLM MANUAL Rel . 3-315
Super sedes Rel. 3-106 and 3-214 2/ 22/ 02
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Chapter I1. TYPES OF DI SPOSALS

A.  Exclusive Disposals. Under exclusive disposals the purchaser
has an exclusive right to the materials and sole responsibility
for devel opment and reclamation of the site or a designated
portion of the site. There are three types of exclusive

di sposal s: negoti ated sal es, conpetitive sales, and free use
permts.

1. Negotiated Sale. A negotiated sale is a nonconpetitive sale
not exceeding the limtations in volune set forth in 43 CFR
Section 3602.31. Negotiated sales within the volune limtation
shoul d not be nade where there is evidence of conpetitive
interest. Steps in the issuance of a negotiated sale are as
foll ows:

a. Awitten request for materials is received. The request
shoul d specify the area of the proposed disposal, the type and
vol une of materials needed, and the approximate |length of tine
required for renmoval. |If the request does not contain this

i nformation, the requester should be contacted in a tinmely manner
to obtain this information.

b. The Bureau records should be checked to determine if the site
has un-patented m ning clains and requires special steps prior to
a di sposal (see Chapter X, Section A). The Iand use planning
docunents shoul d be checked to assure conpatibility with the
proposed disposal. In urban areas, city and/or county zoning or
pl anni ng departnments should be consulted to identify potenti al
conflicts or additional requirenments that may be placed on the
prospective operator.

c. |If all records show that the site is available, and the
action is conpatible with |Iand use planning, the requester should
be notified to conplete an application/contract formand submt a
m ning and reclamation plan if required. The case may be now
initiated, i.e., serialized based upon procedures established by
your state office. [In sone states a request for a serial nunber
is made to the state office. Wereas in others, the field

of fices are given a block of casefile nunbers fromthe state

of fice and these are assigned to the case at the field office

BLM MANUAL Rel . 3-315
Super sedes Rel. 3-106 and 3-214 2/ 22/ 02
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level]. A nmenorandumis sent to the state office records section
requesting the platting of the site. This should be done before
NEPA actions are initiated in order to |lessen the risk of sone
encunbrance prohibiting a sale while we are processing the
appl i cation.

d. In the Lower 48 the case data is entered into the Legacy
Rehost 2000 Records System (LR-2000). 1In Alaska the case is
entered into the Al aska Automated Land Records System ( AALRS)

e. |If required, the mning and reclamati on plan shoul d be
reviewed and the applicant notified of needed changes.

f. Wen the mning and reclamati on plan has been finalized to
the satisfaction of all parties, an environnmental reviewis
performed. For sales over 50,000 cubic yards or disturbing
greater than 5 acres, an environnental analysis (EA) is required.
For sales that do not neet these thresholds, at a mninuma
categorical exclusion (CX) review is done and an EA is perforned,
i f necessary. Changes to the mning and reclamation plan, in the
formof special stipulations, nmay be found necessary as a result
of the environnental review. The applicant should be notified of
t hese special stipulations prior to further case processing.

g. An appraisal is conducted to determ ne the fair market val ue
of the material. The applicant should be notified of this val ue.
Appr ai sal s nust be updated as the market changes, and at
intervals of no |l ess than 2 years.

h. For sales of $2,000 or nore, the applicant must post a
per f ormance bond. For sales |ess than $2,000, the bonding
requi renent may be waived at the discretion of the Authorized
Oficer.

i. Prior to or immediately after contract authorization, the
site should be identified (flagged, posted, etc.) on the ground
and noted by the applicant to discourage unintentional trespass.

j. Upon paynment of the first installnment or the entire contract
val ue, the Authorized O ficer signs and dates the contract. The
purchaser is provided with a copy of the contract, any speci al
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stipul ations, and the approved mning and reclamation plan. See
[I'lustration 1 for an exanple of an executed contract on Form
3600- 9.

2. Conpetitive Sale. A conpetitive sale is a sale exceeding the
volume limtations set forth in 43 CFR Section 3602.31 or one in
which there is conpetitive interest. Sales are initiated by
request of a private party or by the Bureau. The sales are
adverti sed and conducted through seal ed and/ or oral bidding.

The conpetitive sale contract may be either, restricted to (1)
single term i.e., nonrenewable, or (2) renewable (see 3602. 49).
The appraised fair market value sets the mnimumbid. Steps in
the i ssuance of a conpetitive sale are as foll ows:

a. See A 1(b).

b. The case may be now initiated, i.e., serialized based upon
procedures established by your state office. [In sone states a
request for a serial nunber is nade to the state office. \Wereas
in others, the field offices are given a block of casefile
nunbers fromthe state office and these are assigned to the case
at the field office level]. A nmenorandumis sent to the state

of fice records section requesting the platting of the site. This
shoul d be done before NEPA actions are initiated in order to

| essen the risk of some encunbrance prohibiting a sale while we
are processing the application.

c. In the Lower 48 the case data is entered into the Legacy
Rehost 2000 Records System (LR-2000). In Al aska the case is
entered into the Al aska Automated Land Records System ( AALRS)

d. An appraisal is made to determne fair market val ue and
establish the mininmum bid and bid deposit. (See 43 CFR
3602.42.)

e. An appropriate |evel of environnental analysis [NEPA
docunent] is perfornmed. |If the contract is to be offered with a
renewabl e provision, the entire tract [not just the area to be
affected by the initial termof the contract] nust receive

cl earance for cultural and T & E species. This is necessitated
by the fact that |larger areas within the tract, than those
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identified for the first termof the contract, may be di sturbed
during the terns of subsequent contract renewals. Mtigation
nmeasures are derived fromthe NEPA docunent.

f. Bids are solicited by advertising in a newspaper and by
distribution of a sales notice to interested parties. A materi al
sal e advertisenent is conposed, and published in a newspaper of
general circulation in the area of the sale. The termof the
contract including whether the contract is restricted to a single
termor renewable will be specified in the sales notice. The
adverti sement nust be printed on the sane day, once a week for 2
consecuti ve weeks, ending no sooner than 1 week prior to the date
of the sale. The advertisenent nust contain the information
specified in 43 CFR 3602.42(b). The sales notice should al so be
posted in a conspicuous place in the District and/or Field

O fice. The date of posting should be noted on the face of the
noti ce.

Not e: In determining the size and shape of the tract
offered for competitive sale consideration should be given
to the economic recovery and prevention of loss of mineral
material resource. To discourage speculative holding of
large reserves, do not offer a renewable contract with
economic reserves inside the tract that exceeds 40 years at
the planned rate of production. Planned rate of production
is to be derived by dividing the contract amount [cubic
yard/ton] by the number of years for the first term of the
contract.

g. Sales can also be conducted by seal ed and/or oral bidding.
Exanpl e of a sales notice for sealed bid is shown in Illustration
2. (For sealed bidding only, follow steps 1 through 4, 9, 11

12, 13, and 14: for oral bidding only, follow steps 2, 3, and 5

t hrough 12):

(I') Ask for sealed bids before sale tine.
(2) Read the material sales notice al oud.

(3) Post the appraisal value and m ni num deposit required on the
appropriate nedi um avail able at the tine.
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(4) Open the seal ed bids and post the bid and anount of deposit
of each bid on the bl ackboard.

(5) Announce the rules for oral bidding.

(6) Request those interested in bidding to qualify by making the
required deposit as specified in 43 CFR 3602.44 and the sales
noti ce.

(7) Call for bids.

(8) Record each bid and bi dder as received.

(9) dose the bidding and announce the highest bid and bi dder.
Any and all bids may be rejected if it appears in the interest of
the United States to do so: minor deficiencies in bids or the
sal e advertisenent may be wai ved.

(10) Require that the high bidder sign a confirmation of his
oral bid.

(11) Advise bidders that should the high bidder fail to submt
necessary information within the tine frame specified in 43 CFR
3602. 45, the next highest bidder may be offered the contract for
t he amount of the high bid.

(12) Return the deposit checks to the unsuccessful bidders.
(13) Prepare a voucher for bid deposit.

(14) Provide the successful bidder with the contract and advi se
of additional pre-issuance requirenents (see 43 CFR 3602.45(e))
and 30 day tinme limt.

h. See A 1(e).

. See A 1(h).

j. See A 1(i).

k. See A 1(j).
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3. Free Use Pernmits. Free use pernits are contracts issued to
governmental entities and nonprofit organi zations or corporations
for the use of mneral materials free of charge. However, there
may be mitigation costs or fees, which are charged as part of the
free use permt. The anount of naterial provided to nonprofit
organi zations is limted to 5 000 cubic yards per 12 consecutive
nmont h peri od. The issuance of a free use permt is a

di scretionary action and permts should not be issued where the
applicant already owns or controls an adequate supply of

material, or the disposal is contrary to public interest. The
Materials Act dictates that mnerals disposed of free of charge
may not be used for commercial or industrial purposes or resale.
Steps in the issuance of a free use permt are as follows:

a. Awitten request for materials is received. The request
shoul d specify the area of the proposed disposal, the type and
vol unme of nmaterials needed, and the approximate |length of tine
required for renoval. |If the request does not contain this

i nformation, the requester should be contacted in a tinely manner
to obtain this information.

b. The Bureau records should be checked to determne if the site
has un-patented mning clains and requires special steps prior to
a di sposal (see Chapter X, Section A). The lIand use planning
docunents shoul d be checked to assure conpatibility with the
proposed disposal. In urban areas, city and/or county zoning or
pl anni ng departnments should be consulted to identify potenti al
conflicts or additional requirenents that may be placed on the
prospective operator.

c. The case may be now initiated, i.e., serialized based upon
procedures established by your state office. [In sonme states a
request for a serial nunber is made to the state office. \Wereas
in others, the field offices are given a block of casefile
nunbers fromthe state office and these are assigned to the case
at the field office level].

d. If required, the mning and reclamation plan should be
reviewed and the applicant notified of needed changes.
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e. \Wien the mning and reclamati on plan has been finalized to
the satisfaction of all parties, an environnmental reviewis
performed. For sales over 50,000 cubic yards or disturbing
greater than 5 acres, an environnental analysis (EA) is required.
For sales that do not nmeet these thresholds, at a mninuma
categorical exclusion (CX) review is done and an EA is perforned,
I f necessary. Changes to the mning and reclamation plan, in the
formof special stipulations, nay be found necessary as a result
of the environnental review. The applicant should be notified of
t hese special stipulations prior to further case processing.

f. The appraisal or value is needed when reporting the di sposal
in the ADP systens. |In the Lower 48 the case data is entered
into the Legacy Rehost 2000 Records System (LR-2000). In Al aska
the case data is entered into the Al aska Aut onated Land Records
System (AALRS) .

g. Bonding of free users is discretionary. Exanples for
requiring a bond may include past record of poor perfornance,
failure to observe stipulations or to reclaim It should be
noted that sonme governmental entities, particularly the Federal
Governnent, do not have the authority to post bonds. Thus, an
agency seeking a free use permit may be unable to provide a bond
for their operations.

h. The Authorized Oficer signs and dates the permt. The
applicant is provided with a copy of the permit, approved m ning
and reclamation plan, and any special stipulations. Exanple of a
duly executed free use permt authorization, Form5510-1 is shown
in lllustration 3.

i. A nmenorandumis sent to the state office records section
requesting the platting of the site.

j. The case is entered into the LR2000 (or AALRS in Al aska)
syst ens.

Note: A free use permit may not be issued in lieu of a
Material Site applied for under the Federal Hi ghway Act, 23
U S.C 317 (see 6 IBLA 72). Procedures for the
appropriation of materials for Federal -aid H ghway purposes
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are outlined in Interagency Agreenment AA 851-1A2-40 between
t he Bureau and Federal H ghway Adm nistration. This
docunent was signed in July 1982, and becanme effective upon
the revocation of 43 CFR 2820 - Roads and Hi ghways, on

Oct ober 28, 1982. Right-of-Way Material Sites are closed to
entry under the mning |laws. The mneral specialist should
work with the Authorized Oficer to ascertain neasures and
stipulations to be applied to material site appropriations
to protect resource values. BLM also has oversight
responsibilities to insure that mneral materials fromthese
ROW are not used for unauthorized purposes. See Assi stant
Solicitor, Energy and Resources nenorandumto the BLM
Director dated November 7, 1987 with attached I nteragency
Agr eenent between BLM and Federal H ghway Adm nistration AA
851- LA2-40 of July 27, 1982 [ Appendix 1].

B. Nonexclusive Disposals. Nonexclusive disposals are nade from
sites to which the general public has access and nore than one
party has a right to renove materials. There are two types of
nonexcl usi ve di sposal sites: the comunity pit and the common use
area. The distinction between the two is that common use areas
are generally broad geographic areas which, after renoval of the
m nerals, do not require reclamation.

1. Community Pits are established based on an indicated need for
multiple small disposals of a particular type of commodity in a
given area. There is no limtation on the size of comunity
pits. Steps in the designation of community pits are as

foll ows:

a. An appropriate site is found based on: quality and quantity
of material, as determ ned by sanpling and testing where
required; land availability, as determ ned by a review of m ning
claimrecords and MIP' s; and conpatibility with |land use pl anning
docunents.

b. A case file is set up for the site. The serialization is
based upon procedures established by your state office. [In sone
states a request for a serial nunber is nade to the state office.
Whereas in others, the field offices are given a bl ock of
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casefile nunbers fromthe state office and these are assigned to
the case at the field office level]. The case is entered into
the LR-2000 (or AALRS in Al aska) systens.

c. A mning and reclamation plan is devel oped. The plan should
clearly address all stages of the m ning and recl amation
operation. |If a community pit is a large area and the mne life
extends for several years, consideration should be given to
segnent the pit into reasonable mne-life cells. A cell could be
m ned out, recontoured, and seeded, while another is kept open
for production. The plan should include an estinmate of the total
site preparation and reclamation cost divided by the total vol une
or weight of materials. This results in a per ton or cubic yard
reclamation cost to be included in addition to the fair market

val ue of the in-place material. A copy of the mning and

recl amation plan should be placed in the case file. The plan
shoul d be nodified if any deviations are antici pated or deened
necessary. Perm ttees should be given operating instructions
whi ch conformto the m ning plan.

d. An EAis prepared if over 50,000 cubic yards are estimated to
be taken or nore than 5 acres will be disturbed over the m ne-
life of the deposit. |If no nore than 50,000 cubic yards are to
be renoved or no nore than 5 acres di sturbed, a categorical
exclusion review is necessary. A copy of the environnental

revi ew docunents should be placed in the case file.

e. An appraisal is conducted to determne the fair market val ue
of the material. Appraisals nust be updated as the market
changes, and at intervals of no |l ess than 2 years.

f. Wien a community pit is designated a nenorandumis sent to
the State Ofice records section requesting platting of the
community pit on the master title plat. Mneral assessnents and
pl anni ng docunments should be annotated as to the conmmunity pit
designation. Individual disposals fromcomunity pits are not
noted on the master title plats.

g. The site should be physically prepared. |In order to recover
t he expenses involved in the preparation of the site, such as
over burden renoval or stockpiling, the work should be charged to
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Treasury Account 14 X 5017, sub-activity 5320 for work on Public
Lands or subactivity 5310 for work on Oregon and California
Grant (0&C), or Coos Bay Wagon Road (CBWR) | ands. These expenses
shoul d be calculated in the cost of reclamation and recovered

t hrough recl amati on fee assessnents.

h. The site is posted with signs (BLMsign No. S37), to mark

t he boundaries of the comunity pit. This is especially
inportant if the site is adjacent to an exclusive sale area. Tie
ri bbons to trees, nake rock cairns, or where necessary, fence the
boundaries of the site.

i. A handout should be prepared to give to purchasers. The
handout shoul d i nclude operating instructions, stipulations, a
map showi ng access, and the boundaries of the community pit in
relationship to topographic features or other markers, and ot her
pertinent information.

j. The establishnment of the community pit should be advertised
in a local paper, preferably at |least a week prior to the pit
openi ng.

2. Comon Use Areas. To establish a common use area, follow the
sanme steps as those found in the designation of a community pit
with the foll owm ng exceptions:

a. The designation of, or subsequent disposals from conmon use
areas does not have to be noted on the use plats as it does not
af fect subsequent use or have a segregative effect on | and

stat us.

b. No mning or reclamation plan is normally required. However,
stipul ati ons shoul d be devel oped that delineate what types of
activities are allowed, i.e., for exanple use of existing roads,
hand tools only, etc.

c. Normally the site will not require preparation.

d. The established site does not need to be posted with a Bureau
sign; however, sone identifying |and markers woul d be hel pful.
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e. The establishnent of the site need not be adverti sed.

3. Disposals fromComunity Pits and Cormbon Use Areas: Sales
not exceeding $2,000 in value may be made on Form 5450-5,
"Vegetative or Mneral Material Negotiated Cash Sale Contract."
The term of a 5450-5 di sposal contract for mneral materi al

di sposal s nust not exceed 90 days. See Illustrations 4 and 5 for
properly conpl eted sal es contract Forns 5450-5 for PD and

Q&C/ CBWR | ands, respectively.

The purchaser should have the sales contract in hand while
renoving material fromthe site.

Not e: Excl usi ve sal es (negotiated or conpetitive) and Free Use Permts may be
i ssued within the boundaries of a community pit or a common use area. BLM

wi || decide whether to charge a reclamation fee or require the
purchaser/permttee to performthe reclamation. These case types are separate
from community pit or common use area case types and are to be maintained as
separate cases. See Chapter Xl for details on case records requirenents and
case type/action code data standards.

4. Recl amati on Fee.

a. How to assess reclamation fees? To assess reclanation fees
for community pits, you need to (1) calculate the total anount
needed to reclaimthe site, (2) the amobunt of mineral material to
be di sposed of fromthe site, and (3) then derive the
proportionate share of reclamation cost per unit of the material
di sposed. The reclamation cost includes all costs of

recl amati on, and cost of site preparation.

Use the following nethod in determ ning the anount of fee to be
charged per unit of material disposed froma conmunity pit.

URC = Unit Recl amation Cost
TRC = Total Reclanation Cost
CSP = Cost for Site Preparation (includes costs of overburden

renoval and stockpiling of top soil, preparation of

m ni ng/ recl amati on plan, and NEPA conpli ance)

TAM = Total Amount (Volunme or Weight) of Mneral Materials to be
di sposed of

URC = [ TRC+ CSP]/ TAM
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Note that the indirect costs are to be added to the direct costs
in determning the total cost of reclamation. The indirect costs
are determ ned each year by the Bureau as a percentage of the
direct costs and include costs which support general office
operations and cannot be directly tied to a particular program
For Fiscal Year 2001 the rate of the indirect cost is 19.6 per
cent. You should check with the Chief of Admnistration for your
office for the current rates.

A summary sheet showi ng the reclamation fee calculation is shown
in lllustration 6.

A copy of the docunent showi ng the cal culation of the reclamation
fee nust be placed in the community pit case file. |[If during the
life of the pit it appears the total reclamation fee is
insufficient to acconplish planned reclamation, the fee should be
recal cul at ed based on the anount of material remaining in the

pit.

b. Collection of fees. Fees collected for the reclamation of
material sites should be identified separately on the contract or
permt forms. The total reclamation paynent should be identified
as fees fromPublic Domain (5320) or fees from 0&C and/ or CBWR
(5310) as shown in Illustrations 4 and 5. Proper identification
ensures that funds are accurately entered into the Collection and
Billing System (CBS). Printouts of properly conpleted CBS
receipts are provided in Illustrations 7 and 8. The CBS clerk is
responsi bl e for conpletion of the data into the system

Recl amati on fees from sal es nade on other forns should be
properly entered into the reclanmati on account.

c. Provisions for Performance of Reclamation |Instead of Paynent
of the Reclamation Fee The decision to allow a user to perform
recl amati on instead of paynment of a fee is discretionary and
shoul d al ways reflect the best interest of the United States.

The agreenent to reclaimand the specifics of how the recl amation
is to be perfornmed should be nade a part of the contractual
agreenent under Section 3, Special Stipulation, Form 5450-5, or
as a special stipulation on other sales contracts or free use
permts.
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d. How to Access the Reclamation Fund Wen interimor final
reclamation of a community pit is necessary, the cost of this
work is charged to subactivity 5320 if on Public Domain or
subactivity 5310 if on 0&C or CBWR |l ands. A |log of the anmount of
mat eri al s di sposed of and reclanation fees coll ected and charged
agai nst shoul d be kept in each case file to verify avail able
reclamation funds. This is inportant as other nonies are kept in
the reclamati on account and there is no accounting nethod to

di stingui sh the source of the nonies.

C. Conpetitive Sale Contract Renewal .

There are two kinds of sales contracts subject to renewal: (1)
Conpetitive contracts in existence on January 22, 2002, for

whi ch the BLM has decided that the contract nay be renewed under
the procedures outlined in 43 CFR Section 3602.49(c), and (2)
Conpetitive contracts awarded after January 22, 2002, which
states that the contract is renewable.

The steps for processing conpetitive contracts in existence on
January 22, 2002, for which the purchaser requests BLM s

deci sion on whether the contract is subject to renewal are as
fol | ows:

a. Awitten request for BLM determ nation is received fromthe
pur chaser.

b. BLMrecords and | and use pl anni ng docunents are checked to
determ ne conpatibility with continued m neral naterials
extraction fromthe subject parcel

c. A determination is made if allowng a mning operation in the
subj ect parcel is, or is not, in the public interest.

d. A decision letter is sent to the purchaser inform ng them of
BLM s decision stating that the subject contract is either
renewabl e or nonrenewable. If renewabl e, the purchaser should be
advi sed that the procedures for application for renewal is
provided in 43 CFR 3602.47. |If the contract is determned to be
nonr enewabl e, the purchaser should be advi sed of the appeal
process (see Chapter |X).
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e. |If the decision was to nake the contract renewable, the case
data shoul d be updated changing the case type fromconpetitive
nonrenewabl e sale (361311, 361312, or 361313) to conpetitive
renewabl e sale (361321, 361322, or 361323), as appropriate. 1In
the Lower 48 case data is updated in the LR2000 system and in

Al aska in the AALRS system |In the General Remarks an entry nust
be made to note the decision and date of the decision.

Contract Renewal Steps: The application for renewal is processed
under 43 CFR Section 3602. 47.

a. BLMreceives a witten request fromthe purchaser for renewal
of a contract at |east 90 days prior to the expiration of the

sal es contract. The request should specify the type and vol une
of material to be renoved, area of the proposed mning, its
relation to existing operations, adjustnment to m ning and
reclamati on plans, and the length of termof contract renewal.

b. BLMw Il make a prelimnary review of the submtted

application and mning plan for conpl et eness. The applicant is
notified of needed changes and when the conpl eted docunents are
received BLMw Il conduct an additional environnental analysis to

determ ne mtigating neasures and stipul ati ons.

c. Changes to the mning and reclamation plan found necessary as
a result of the environnental analysis will be nade in the form
of special stipulations.

d. BLMdetermnes if the renewal of contract term should be | ess
than 10 years as provided in 43 CFR 3602.47(c).

e. Performance bond anmount woul d be adjusted based on the
revised reclamati on requirenents.

f. An appraisal is conducted to determ ne the fair market val ue
of the material. Appraisals nust be updated as the market
changes, and at intervals of no | ess than 2 years.

g. Paynent for the old contract must be conpleted prior to the
renewal of the contract.
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h. Upon paynent of the first installnment, the Authorized Oficer
signs and dates the renewal of contract. The purchaser is
provided with a copy of the renewed contract, any speci al

stipul ations, and the approved mning and recl amation pl an.

i. A nmenorandumis sent to the State O fice records section
requesting updating of the plat for the case.

J. Inthe lower 48 the case data is updated into the LR2000

records system In Al aska the case data is updated into the AALRS
system

D. Authorized Uses.

Subj ect to Sec. 3601.21 the purchaser or permttee nmay use and
occupy the site to the extent necessary for fulfilnment of the
contract or permt. These uses include mning, crushing,

washi ng, screening, separating and stockpiling the material.
General ly tenporary and occasional |l y permanent structures such as
scal es, concrete or asphalt mx plants and guard house /site
office are part of aggregate operations. Val ue-added products
such as the asphalt concrete, or ready m x concrete could be
consi dered separate from m ning and processi ng operations and BLM
could require a separate authorization such as a special use
permt outside of the permt area. However, when possi bl e,
keeping all activities together and confined to a snall area at
the site (generally already disturbed by m ning) may be
beneficial to the public froman environnental point of view

Cont enpl at ed use of concrete or asphalt m x plants, and
construction of any permanent structures, such as a guard house,
shoul d be included in the mning plan and considered in the

anal ysis under the NEPA during the BLMs permtting process.
Approval may al so be obtained fromthe BLM under Sec. 3601.44 as
a request for the nodification of an approved pl an.

Back hauling and stockpiling of mnerals or trash from outside
(originating beyond the boundary of the permt/contract area) to
the site is prohibited.
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H 3600-1 M NERAL MATERI ALS DI SPOSAL HANDBOOK
Negoti ated Contract - Form 3600-9

Form UNITED STATES FORM APPROVED

3600-9 DEPARTMENT OF THE INTERIOR OMB NO. 1004-0103

(April 2002) BUREAU OF LAND MANAGEMENT Expires: 02/28/2005

CONTRACT FOR THE SALE OF MINERAL MATERIALS Office: EAGLE LAKE F.O.

Contract Number
CACA 039053

The United States of America, acting through the Bureau of Land Management (BLM), and BiG ToE MINING

you, the purchaser, make this AGREEMENT, under the authority of the Act of July 31, 1947, 61 Sat.
681, as amended & 30 U.S.C. 601 through 604, and the regulations at 43 CFR Group 3600.

We agree:

Sec. 1. Contract area. Under the terms and conditi ons of this contract, the United States sells to you and you buy the mineral materias li sted
in section 2 and contained in the fallowing lands as shown on the map and mining plan attached to this contract:

County State Township Range Section Aliguot Parts Meridian Acreage
LASSEN CALIFORNIA 30N 14E 33 N¥%SW MDM 80

Pit name (if any): BRUSH MOUNTAIN

Sec. 2. Amount and price of materials. The United Sates determines the totd purchase price by multiplying the total quantity of each kind
of mineral material designated by the unit pricegiven below, or aschanged through reappraisal.

KIND OF MATERIALS QUANTITY PRICE TOTAL PRICE
(Units specified) PER UNIT
SAND & GRAVEL 200,000 ToNS $0.50/ToN $100,000.00
TOTAL | 200,000 ToNs $100,000.00

BLM’s determination of theamount of materialsthat you havetaken under the contract is binding on you. Y ou may appeal this
determination as provided in section 19.

You areliable for the total purchase price, even if the quantity of materials you ultimately extract is less than the amount shown above. You
may nat mine more than the quantity of materials shown in the contract.

Sec. 3. Payments, title, and reappraisals. Y ou may not extract the materials until you have either paid in advance for them in full $
100,000.00, or paid the first installment of $5,000.00 .

[ 11If you pay in full in advance, BLM will check this box and subsections 3(a) through 3(c) do not apply to your contract. Y ou must
pay in full for all sales of $2,000 or less.
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Negot i at ed Contract - Form 3600-9

(a) If you pay ininstallments, you must pay the first installment before BLM approves the contract.

(b) Once you start removing material, you must pay each subsequent installment payment monthly in an amount equal to the value of materials
removed in the previous month. Payment must be made by the 15" day following the end of the month for which you are reporting. Y ou must
pay the total purchase price not later than 60 days before the contract expires.

(c) The United States will retain thefirst installment as security for your full and faithful performance and will apply it to thelast installment
required to make thetotal payment equal to thetotal pricegiven in section 2.

The total purchase price equals the sum of thetotal quantities removed, multiplied by their respective unit prices.

If you are late making an ingtallment payment, you must not remove any more material until you have paid. Removing material you
have not paid for istrespass, and for trespass you must pay at triple the appraised unit price or at triplethe reappraised unit price if BLM has
made a reappraisal. To resume removal operations after you were late making payments, you must obtain BLM’ s written approval.

(d) You recevetitle tothe mineral materials only after you have paid for them and extracted them.

Sec. 4. Risk of loss. You assume completerisk of loss for al materialsto which you havetitle. If material covered by this contract i s damaged
or destroyed before title passes, you areliablefor all loss suffered if you or your agentsare directly or indirectly responsible for the damages. If
you are not responsible for the damage or destruction, you areliable only to the extent that the loss was caused by your falureto removethe
material under the terems of this contract. You arestill liable for breach of contract or any wrongful or negligent act.

Sec. 5. Liability for damage to materials not sold to you. Y ou are liable for lass or damageto materialsnot sold to you if you or your agents
are directly or indirectly responsible for the damage or loss. You are aso liableif you fail to perform under the contract according to BLM’s
instructions and the United States incurs costs resulting from your breach of any contract term or your failure to use proper conservation
practices. If the damage resulted from willful or gross negligence, you are liable for triple the appraised value of the damaged or destroyed
materials. If the damage or destruction did not result from willful or gross negligence, you are liablefor lesser charges, but not less than the
appraised value of the materials.

Sec. 6. Stipulations and reserved terms. Y our rights are subject to theregulations at 43 CFR Group 3600 and to any stipulations and the
mining plan attached to thiscontract.
[1/- ] BLM will check this box if there are stipulations attached to this contract.

Sec. 7. Notice of operations. Y ou must notify BLM immedi ately when you begin and end operations under this contract. |f BLM has specified
atime frame for notification, you must comply with that time frame.

Sec. 8. Bonds. (a) You must furnish BLM with abond in the amount of $18,500.00 as a condition of issuing this contract.

(b) If you do not perform all termsof the contract, BLM will deduct an amount equal to the damages from the face amount of the bond. If the
damages exceed the amount of the bond, you are liable for the excess. BLM will cancel the bond or return the cash or U.S. bonds you supplied
when you have completed performance under this contract.

(c) BLM will require anew bond when it finds any bond you furnish under this contract to be unsati sfactory.

Sec. 9. Assignments. You may not assign this contract without BLM’ s written approval.

Sec. 10. Modification of the Approved Mining or Reclamation Plan. You or BLM may initiate modifi cation of these plansto adjust for changed

conditions, or to correct any oversight. The conditions for BLM requiring you to modify these plans, or approving your request for modification
are found in theregulations at 43 CFR 3601.44.
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Negot i at ed Contract - Form 3600-9

Sec. 11. Expiration of contract. Thiscontract will expire 5 years, 0 months, 0 daysfromitsapproval date, unless BLM extends the
term or renewsthe contract.
[ 1 BLM will check this box if this contract is a renewable competitive contract.

Sec. 12. Renewal of renewable competitive contract. BLM will renew your contract if you apply in writing no lessthan 90 days before your
renewable competitive contract expiresand you meet the conditionsin the regulations a 43 CFR 3602.47.

Sec. 13. Violations; and cancellations. (8) If you violate any termsor provisions of this contract, BLM may cancel your contract following the
regulations at 43 CFR 3601.60 et seq., and recover all damages suffered by the United States, including applying any advance payments you
made under this contract toward the payment of the damages.

(b) If you extract any mineral materials sold under this contract after the contract has expired or been canceled, you have committed, and may be
charged with, willful trespass.

Sec. 14. Responsibility for damages suffered or costs incurred by the United States. |f you, your contractors, subcontractors or employees
breach this contract or commit any wrongful or negligent act, you are liable for any resulting damages suffered or costs i ncurred by the United
States Y ou must pay the United Stateswithin 30 daysafter recaving awritten demand from BLM.

Sec. 15. Extensions of time. BLM may grant you an extension of time in which to comply with contract provisions under the regulations a 43
CFR 3602.27. For contracts with terms over 90 days, you must apply in writing no less than 30 or more than 90 days before your contract
expires. For contractswith terms of 90 daysor |ess you must apply no later thanl5 days before your contract expires.

Sec. 16. Time for removing personal property. You have 90 days (not to exceed 90) from the date this contract expiresto removeyour
equipment, improvements, and other personal property from United States lands or rights-of-way. Y ou may leave in placeimprovements such as
roads, culverts, and bridgesif BLM consents. Any property remaining after this period ends becomes the property of the United States, but you
will remain liable for the cost of removing it and restoring the site.

Sec 17. Equal opportunity clause. The actionsyou take in hiring must comply with the provisions of Executive Order No. 11246 of September
24, 1965, as amended, which describe the non-discrimination clauses. Y ou may get a copy of this order from BLM.

Sec. 18. Effective date. This contract becomes effective as indicated below.
[ v ] If this contract becomes effective on the date BLM signs the contract, BLM will check this box.

[ 1If this contract becomes effective only after certain conditions are met, BLM will check this box, list the conditions below, and
indicate the effective date.

Sec. 19. Appeal. You may appea any decision that BLM makesin regard to this contract under parts 4 and 1840 of Title 43 of the Code of
Federal Regulations.
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The following parties have executed this contract as of:

PURCHASER

B1G TOE MINING

(Individua or Firm Name)

777 UpTOWN ROAD
SOMEWHERE, CALIFORNIA 987622

(Address)

916-239-1212

(Phone Number)

/s/

(Signature)

(Signature)

If you are a corporation, affix corporate sea here.

UNITED STATES OF AMERICA

By S/

(Authorized Officer)
FIELD MANAGER
(Title)
10/22/2001
(Date)

Title 18 U.S.C. Section 1001, makes it a crime for any person knowingly or willfully to make to any department or agency of the United
Statesany false fictitious or fraudulent statements or representationsas to any matter within its jurisdiction, subject to a fineup to $10,000

and imprisonment up to 5 years.
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Negot i at ed Contract - Form 3600-9

The Paperwork Reduction Act of 1995 (44 U.S.C. 3501 et seq.)
requires us to inform you that:

BLM iscollecting this information to process your application and
effect abinding contract.

BLM will use thisinformation to identify and communicatewith
applicants.

Y ou must respond to this request to get a benefit.

A federal agency may not conduct or sponsor, and you are not
reguired to respond to, an information collection which does not
have a currently valid OMB control number.

AUTHORITY: 30 U.S.C. 601 ef seq,; 43 CFR 3600

PRINCIPAL PURPOSE: BLM uses this information to identify the
parties entering into contracts for disposing of mineral materials.

ROUTINE USES: BLM will transfer information from the record or
the record itself to appropriate federal, state, local, or foreign
agencies, when relevant to criminal, civil, or regulatory
investigations or prosecutions.

EFFECT OF NOT PROVIDING INFORMATION: If you do not
provide this information to BLM, we will not beable to process your
application for a contract.

BLM estimates the public reporting burden for this form at an
average of 30 minutes per response, including thetime for reviewing
instructions, gathering and maintaining data, and completing and
reviewing the form. Direct comments regarding the burden esimate
or any other aspect of thisform to U.S. Department of the Interior,
Bureau of Land Management, Bureau Clearance Officer, (1004-
0103), 1849 C St., NW., Mail Stop 401 LS, Washington, D.C.
20240.
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NOTICE OF SAND AND GRAVEL SALE
BUREAU OF LAND MANAGEMENT, LASVEGAS FIELD OFFICE
9:00 a.m., Thursday, December 18, 2001

The Bureau of Land Management, Las V egas Field Office in accordance with the Materials Act of July 31, 1947 (61
Stat. 681; 30 U. S. C. et seq.) as regulated by 43 CFR Part 3600, is offering for sale by sealed bids approximately
10,000,000 tons of pit run sand and gravel from 160 acres of land in T.26 S., R. 59 E., sec. 1, SE1/4 south of Jean,
Nevada. The material will be sold in one lot of 10 million tons. Processing and segregation of materials onsite is
authorized. The maximum length of time the contract will run isten years. This contract is subject to renewal
pursuant to 43 CFR Sec.3602.47.

Bidders must be authorized to transact business in Nevada. Bids will be by the ton and the minimum acceptable bid
is $0.60 per ton. Bidswill be opened at 9:00 a. m.,Thursday, December 18, 2001, at the Las V egas Field Office,
4765 W . Vegas Drive, Las Vegas, Nevada. To be eligible to take part in the bidding, potential bidders must make a
5% deposit ($300,000.00) based on the minimum acceptable bid, no later than 8:30 am. on the day of the sale.
Deposits must be in the form of cash, money order, bank draft, cashier’s or certified check, made payable to “Bureau
of Land Management”. High bidder will be awarded the contract unless determined to be unqualified, or if all bids
are rejected, or the signed contract is not returned within thirty (30) days of receipt. In the event of atie among
qualified bidders, the highest bid will be determined by oral auction among the parties making the high bids at a date,
time and place later specified. The Authorized Officer may reject any or all bids and may waive minor defficiencies
in the bids if it isin the interest of the United Statesto do so.

A performance bond to ensure reclamation isrequired prior to material removal. The bond amount will be
determined by the Bureau of Land Management. The bond may be a bond of corporate surety shown in the approved
list of the U. S. Treasury Department, cash, certificate of deposit, or irrevocable letter of credit.

All prospective bidders are advised to inspect the contract terms and stipul ations and obtain additional information
concerning this sale at the above address. In addition, al prospective bidders should be fully knowledgeabl e of 43
CFR 3600, asthe sale and administration of the contract will be conducted in accordance with these regulations. For
general information contact the mineral s staff at (702) 647-5000.

Assistant District Manager Date
Nonrenewable Resources
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Free Use Permit

Form 5510-1 UNITED STATES FORM APPROVED
(August 2001) DEPARTMENT OF THE INTERIOR OM B NO. 1004-0001
BUREAU OF LAND MANAGEMENT Expires: January 31, 2004

Permit Number IDI 033670
FREE USE APPLICATION AND PERMIT
VEGETATIVE OR MINERAL MATERIAL

Expiration Date SEPT.17,2011

APPLICATION Disticc  USRD BURLEY FO
Name of applicant BURLEY HIGHWAY DISTRICT | Address (include zip code) 402 E 10 TH BURLEY IDAHO 83318
Kind of material SAND AND GRAVEL Estimated quantity 100,000 CUBIC Y ARDS
Give legal land description
Township Range Section | Subdivision
120 S 210E 5 LoT 6 BOISE MER
State of IDAHO I County of CASSIA
M aterials are to be used for ROAD MAINTENANCE

| HEREBY AGREE TO COMPLY WITH the special conditions as set forth below. | CERTIFY that the: (materials to be removed are to be used for the purpose noted above; (b)
none of the materials are to be sold or bartered; (c) removal of materials can begin only upon receipt of an approved copy of this permit; and, (d) the Authorized Officer is to be
notified upon completion of removal.

| CERTIFY That | am a citizen of the United States, and of the age of majority in the State in which | reside.

| FURTHER CERTIFY That the statements made by me in this application are true, complete, and correct to the best of my knowledge and belief and are made in good faith.

_SEPTEMBER 4, 2001 S/D/ _ XXXXXXXXXXXXXXXXXXXXXX
(Date) (Signature of Applicant)

Title 18 U.S.C. Section 1001, makes it a crime for any person knowingly or willfully to make to any department or agency of the United States any false, fictitious, or
fraudulent statements or representation as to any matter within its jurisdiction.

PERMIT

SPECIAL CONDITIONS

The permit is hereby issued for the materials applied for but may be cancelled if it appears that this permit was issued erroneously or the terms or conditions contained herein
are not observed. It shall be subject to the following special conditions:
CONFORM TO ATTACHED SPECIAL STIPULATIONS

Conservation practices must be carried out as provided by CFR 5511.1-1(b),.2-3(c), The permittee shall clean up all work areas and shall remove or dispose of all refuge
and .3.3; resulting from the permittee’s operations;
Equipment, personal property, and improvements must¢ be removed within (90) days This permit is issued under the Act of July 31, 1947, as amended, 43 U.S.C. and
after expiration date 43CFR 5511.3-5; 1201, and under the free use privilege Act of M ay 14, 1898 (Alaska only).
Any use of the surface of the lands involved in this permit shall be such as not to An annual report indicating the amount (cu. yds. or tons) of material removed must
interfere with any mining claim subject to the provisions of Section 4 of the Act of be filed with the District office on the anniversary date of the permit, or within thirty
July 23, 1955 (30 U.S.C. 613); (30) days after permit expiration (Alaska only).

SEPTEMBER 18, 2001 S/D XXXXXXXXXXXXXXXXXXXXXXX

(Date) (Signature of Authorized Officer)
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Recl amati on Fee Cal cul ati on Summary Sheet

Reclamation Fee Calculation Summary Sheet

Site Name: Rainbow Community Pit Serial No: NVN 098765 Site size: 10 acres

Total amount of materials to be disposed of: 100,000 cubic yards of gravel - TAM
Top soil and waste rock stored at site and available for use in reclamation 36,000 cubic yards.

Date: August 12, 2001

1. SITE PREPARATION: Cost of Site Preparation - CSP [Include BLM’s costs of preparing M ining/Reclamation plan,
and NEPA compliance. Also overburden removal, stockpiling of top soil, etc., if applicable]

Mining and Reclamation Plan and NEPA reviews

Direct Personnel Cost

[ Labor cost $2,200 x 1.20 fringe benefit factor x 1.18 leave
surcharge factor]

2. RECLAMATION: Reclamation Cost
a. Earthmoving, contouring 36,000/1912 = ~19 days  ......
[Moving and reshaping 36,000 |oose cubic yards. D-8N Caterpillar
removes 1912 CY per day. That is 19 days @ average operating
cost of $46 per hour, $368/day]

b. Seeding - seeds @ $9.00/Ib. x 71 Ibs. /ac. x 10 ac.
- labor @ 10 Ibs/hr/person @ $24/hr

c. Mobilization/demobilization
d. Insurance - 1.5% of labor cost $7,819 x 1.5%
Subtotal

e. Direct Reclamation Cost $17,703 x 1.12 P&A factor...
[Factor includes profit and admin. related costs]

3. DIRECT COST Subtotal - For Site Preparation and Reclamation
4. Total Reclamation Cost - TRC

[Direct Site Preparation and Reclamation Costs

$23,714 x 1.196 BLM admin cost factor ]
5. Unit Reclamation Cost - URC

[TRC/TAM]
[ $0.274/CY rounded down to $0.27/CY]

BLM MANUAL
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$3,115

$6,932

$6,390
$1,704

$2,500
$117
$17,703

$19,828

$23,714

$27,440

$0.27/CY
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Printout of a Cash Sale CBS Transaction on PD Conmmunity Pit

Cash Sale CBS Transaction on a Public Domain Community Pit

United States Department of the Interior
Bureau of Land M anagement
SALT LAKE FIELD OFFICE

2370 SOUTH 2300 WEST
SALT LAKE CITY, UT 84119 No: 555555
Phone: (801) 977-4300

Receipt

Transaction #: 777777
Date of Transaction: 06/18/2001

CUSTOMER: | DALE MARTINEZ
1194 SW 10™ AVENUE
VALLEY CITY, UT 84128

Line QTY COMMODITY/SUBJECT/ACTION/ PRODUCT REMARKS UNIT TOTAL
# PRICE
1 25 Mineral Materials/PD Mineral Materials Permit/Sand PERMIT #1234 $2.00 $50.00

and Gravels - Tons (750)

2 25 Mineral Materials/PD Mineral Materials Permit/ PD PERMIT #1234 $0.50 $12.50
Reclamation Fee(5320)

TOTAL: $62.50
PAYMENT INFORMATION
1 AMOUNT: $62.50 POSTMARKED: N/A
TYPE: Cash RECEIVED 06/18/2001
NAME: MARTINEZ, DALE
1194 SW 10™ AVENUE
WEST VALLEY CITY, UT 84128

REMARKS

CASE SERIALNUMBER INFORMATION

TRNS# LINE# CASES
77777 1 UTU 077758
77T 2 UTU 077758

Thisisan idealized form for illustration purpose only! Actual CBS forms are electronically generated and will vary basad on the types and amount
of information that are entered..
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Printout of a Cash Sale CBS Transaction on O&C Community Pit

Cash Sale CBS Transaction on a O& C Community Pit

United States Department of the Interior Receipt
Bureau of Land M anagement
MEDFORD DISTRICT OFFICE

3040 Biddle Road No: 555777
Medford, Oregon 97504 o
Phone: (541) 618-2400
Transaction #: 666666
Date of Transaction: 06/30/2001
CUSTOMER: JOHN M. DOUGH
123 ASH AVENUE
MEDFORD, OR 98765
Line QTY COMMODITY/SUBJECT/ACTION/ REMARKS UNIT TOTAL
# PRODUCT PRICE
1 200 Mineral M aterials/O & C Mineral M aterials PERMIT #7777 $0.50 $100.00
Permit/Sand and Gravels - Tons (755)
2 200 Mineral M aterials/O & C Mineral M aterials PERMIT #7777 $0.20 $40.00
Permit/ 0&C Reclamation Fee(5310)

TOTAL: $140.00

PAYMENT INFORMATION

1 AMOUNT: $100.00 POSTMARKED: N/A
TYPE: Cash RECEIVED 06/30/2001
NAME: DOUGH, JOHN M.

123 ASH AVENUE
MEDFORD, OR 98765

REMARKS

CASE SERIALNUMBER INFORMATION

TRNS# LINE# CASES
666666 1 OROR 012345
666666 2 OROR 012345

Thisisan idealized form for illustration purpose only! Actual CBS forms are electronically generated and will vary based on the types and amount
of information that are entered.
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Chapter I11. PAYMENT METHODS, REFUNDS AND CREDI TS

A.  Paynent Methods. Paynents for mneral materials may be nade
by |l unp sum paynent or by installnment.

1. Sales Under $2,000. For sales valued at |ess than $2, 000,
full paynent is due at contract approval and prior to renoval of
the materi al .

2. Sales Over $2,000. For sales valued at greater than $2, 000,
paynments nay be made on installnents. First installment paynent
must not be |less than $500 or 5 percent of the total purchase
price, whichever is greater. The purchaser nust annually produce
or renove materials equal in value to the first installnent or,
in lieu, nake an equival ent paynent which may be credited to
future production, but never refunded, unless upon expiration the
purchaser has paid for nore material than originally contracted
for.

The first installnent is nmade as a bid deposit at a conpetitive
sale or prior to, or at approval of, a negotiated sales contract.
The first installnent is retained as security and used as the

| ast payment where applicable.

Subsequent paynents are nmade on a nonthly basis, based on the
value of the material renoved during the prior nonth. Purchaser
nmust be current on nonthly paynments and nust not renove new
materials. Reports showi ng “none” or “zero” production nust be
submtted for nonths during which there is no production. The
bal ance of the contracted anount nust be paid no | ater than 60
days prior to the expiration of the contract.

Purchaser may pay in advance for the projected production for the
year. However, purchaser nust resune paying on a nonthly basis
(as described previously) as soon as his advance paynent does not
cover the actual production for the current year.

If material contracted for is conpletely renoved before the end
of the contract term and the purchaser’s obligation to perform
reclamation is conpl eted, the purchaser and Authorized Oficer
should term nate the contract.
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Purchasers should be notified that the initial deposit and
paynents in lieu wll be credited at the fair market value in
effect at the tine of renoval. Therefore, where the material has
been reappraised at a hi gher val ue, paynments in |lieu made prior
to the appraisal will no | onger purchase the sane anmount of

m ner al

| f the operator requests the deferral of in lieu of production
paynment for the year, because of |egal inpedinents beyond his
control, BLM may waive the year’s in |lieu paynent.

B. Refunds and Credits. The regulations addressing refunds and
credits for paynments nade for mneral naterials were designed to
pronote diligence, while allow ng equitable treatnent to those
operators who entered into contracts with good faith and for
reasons beyond their control could not fulfill the ternms of the
contract. However, regardless of the circunstances, refunds wll
not be nade where the total sum of nonies paid by the purchaser
does not cover the administrative costs of processing the

di sposal action. Purchasers should be advised of this and ot her
requirenents found in 43 CFR Section 3602.23 relating to refunds
and credits. The conmputation of adm nistrative costs should be
docunent ed and avail able to the purchaser upon his request.
Bureau costs in processing the docunent includes direct and

i ndirect |abor and m scel |l aneous costs. Ceneral information is
listed bel ow, however, as the factors change over tine you should
contact your Chief of Administration for current fringe and | eave
surcharge factors and indirect costs applicable for your office.
[llTustration 1 provides a chart for docunentation of processing
costs. Explanation of ternms and factors used in the chart are
shown bel ow X

“Labor Cost” is the hourly rate fromthe rate fromthe GS/ W5
salary schedule nultiplied by processing tine required.

“Direct Personnel Cost” is the product of Labor Cost tines the
fringe benefit factor (1.20) times the | eave surcharge factor
(1.18).

“Fringe Benefit Factor” is an adjustnent nade to Labor Cost to
account for the cost of fringe benefits.

“Leave Surcharge Factor” is an adjustnent of Labor and Fringe
Benefit Factor to account for |eave.

“Direct Mscellaneous Cost” is the cost included exclusively
for the processing of a particular docunent or a particular
step in the processing of a docunent. It includes such itens
as travel, equipnment, rental, mscellaneous supplies and
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materials, printing, ADP services, contractual services, etc.
“I'ndirect Cost” includes general adm nistrative costs, and

ot her customary and usual expenses that cannot be directly tied
to a particular program

Ref unds or credits may be nade if (1) the purchaser pays for nore
material than he wants and originally contracted for, or (2) it
is discovered that the material contracted for is unavail abl e
because the site contained |less material than originally
estimated, or (3) material will not be renoved due to termnation
of the contract as agreed by the purchaser and Authorized

O ficer. Paynents in lieu of production nmay not be refunded in
cases of termnation. |If a negotiated sales contract is not
approved, or if a bidder at a conpetitive sale is unsuccessful,
the first installnent is returned or refunded. However, if the
successful bidder at a conpetitive sale fails to submt

i nformati on needed to process the application, his bid deposit
will be forfeited as provided in 43 CFR 3602. 44(e).

C Collection of Monies. The receipt of nonies fromthe sale of
m neral materials requires an accurate accounting of all nonies
that are collected. These nonies include, but are not limted
to, those collected fromnegotiated sal es, conpetitive sales, and
sales fromcomunity pits and commobn use areas. They al so

i ncl ude nonies coll ected as bonds for performance and

recl amati on, and nonies collected fromthe resolution of trespass
activities. For processing of collections, see BLM Manual 1372.
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Cost Docunent ati on Chart

Cost Documentation Chart

factor x 1.18 | eave surcharge factor]

Proj ect Nane: Case Serial Nunber:

Document/ Action Title Step Description

Enpl oyee Title Gr ade/ St ep Hourly Dat e Ti me Labor Cost
Rat e (hrs)

1.

2.

3.

4.

5.

6.

Labor Cost Total : $

Direct Personnel Cost: [Labor Cost x 1.20 fringe benefit $

Cost x 0.196]*

Di rect Equi pment Cost $
Direct M scellaneous Cost $
Total Direct Cost [ Personnel, Equipnent, & M scell aneous] $
I ndirect Cost: BLM adm nistrative cost @ 19.6% [ Total Direct $

Total Cost for this Step [Total Direct Cost + Indirect Cost] $

* This rate varies fromyear to year. For current rate check with the Chief
of Adm nistration for your office.
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Chapter |V. BOND NG

A. Performance Bond. A performance bond is a source of funds
that indemifies the Bureau of Land Managenent (BLM when the
perm ttee/ purchaser does not conply with the terns of their
contract. A performance bond is required when surface

di sturbance or resource damage i s expected or likely and the
Bur eau needs an assurance of proper reclamation and conpliance
with the protective stipulations. The bond anmount may be

adj usted by BLM due to reclamation perforned by the

perm ttee/ purchaser during the operations, contract renewal, or
changes to the mne plan as approved by the BLM

B. Bond Maintenance. It is the responsibility of the mneral
mat eri al s program personnel managi ng the case and the bond
coordinator to assure that all instrunments of bond liability are
mai nt ai ned. Ask your State Ofice, who is the designated bond
coordi nator for your office?

C. Wien Bonds are Required? Performance bonds may be required
for the follow ng activities:

1. Sanpling and Testing. Bonding nay be required, at the
di scretion of the Authorized Oficer, for sanpling and testing
activities conducted pursuant to a letter of authorization (See
43 CFR 3601.30). The value of the bond should be sufficient to
ensure proper resource protection and cover reclamation costs.
These costs nust be estimated using descriptions of the
proposed activities in the exploration plan.

2. Sales. Bonding is mandatory for sales of $2,000 or greater
and discretionary for sales |l ess than $2,000. |If the val ue of
the material changes due to reapprai sal and exceeds the
di scretionary bonding threshold, a bond is required.

3. Community Pit and Commobn Use Area Disposals. No bond is
required for sales or permts when the reclamation fee is paid
by the permttee/purchaser. Were reclamation is performed in
lieu of paynent of a fee, a bond is required to assure adequate
reclamation, if the sale is over $2,000.

4. Free Use Permts. The Authorized Oficer may require a
per f ormance bond from Governnmental or nonprofit entities
applying for a free use permt. (See 43 CFR 3604. 25).
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D. Wat is Required of Bonds in General. The followi ng are
requi red when accepting security for bonds:
(a) the funds nust be guaranteed and negotiable at full val ue
by the Governnent,

(b) the funds nust be accessible to the Governnent at al
times,

(c) the funds nust not be available to the permttee/purchaser
wi t hout rel ease by the CGovernnent. Thi s nmeans t hat
securities in the formof certificates of deposits and bank
accounts from which the permttee/ purchaser may w thdraw
funds are not acceptable forns of bond security. The
originally executed docunments should be retained by the
Bureau, in the appropriate office bond file which normally
woul d be in the State Ofice. A reference to the |ocation
of the bond or a copy of the bond should be held in the case
file. Any securities that are bearer instrunents or may be
deened negotiable (certificates of deposit, letters of
credit should be physically secured in a vault or other
saf ekeepi ng place and not in the bond file. A copy of such
instrunments may be kept in the bond file, in which case, the
account nunbers of tine deposits nmust be kept fromthe
public, redacted if necessary. |In general, bond files may
be viewed by an interested public party, but nmust be viewed
under strict oversight by the BLM State O fice.

I n i nstances where a nmenorandum of understandi ng or interagency
agreenent provides for the acceptance of one bond to satisfy al
Gover nment bondi ng requirenents, the Authorized O ficer should be
certain that: (1) the value of the bond neets the mnimumlimts
prescribed in 43 CFR 3602.14 and is sufficient to cover expenses
arising fromdamages incurred by violation of Federal |aws, and

t hose damages incurred by violation of rule or regulation,

i nvoked by the other participating agency, and (2) the Bureau has
t he power of attorney to redeemthe bond, without third party
consent, if necessary to renedy breaches of contract. |In al
cases, the bond nust consist of a bonding docunent and sone form
of security.

E. Acceptable Forns of Bond Security in Mneral Mterials
Program A bond may be a surety bond or a personal bond.

1. Surety Bond: A surety bond consists of a promse to the
United States by the permttee/purchaser and a surety (bonding

conpany) that the surety conpany will correct any failure of the
BLM MANUAL Rel . 3-315
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perm ttee/ purchaser to adhere to the activities approved by BLM
under the 3600 regulations, or the surety will pay up to the
limt of the bond. For all Federal bonds, the corporate surety
must be certified by the U S. Treasury Departnent, including
surety bonds arranged or paid for by third parties. The
acceptance of the surety bond by the Authorized O ficer on behalf
of the United States, nmakes the bond a three-way contract anong
the permttee/purchaser, the surety, and the United States. The
contract can be enforced should the perm ttee/purchaser fail to
conply with the 3600 aut horization. Review of the Circular 570,
containing the list of approved sureties, may be nmade at the US
Treasury, Surety Bond Branch web site at the foll ow ng address:

http://www.fms.treas.gov/c570/index.html

The format to post a surety bond in mneral materials nanagenent
can be found in Illustration 1 of this manual section. The bond
| anguage cannot be changed wi thout solicitor approval which may
considerably delay the start of operations. The surety nust
include a power of attorney with the bond which authorizes the
surety’s representative to execute the bond on behalf of the
surety.

2. Personal Bond: A personal bond differs froma surety bond in
that no third party (surety) is involved. The

perm ttee/ purchaser, or third-party on behalf of the

perm ttee/ purchaser, posts a bond which is secured by its own
funds. A personal bond appoints the Secretary of the Interior as
attorney-in-fact for the purpose of negotiating the cash or other
financial instrunment which was pl edged as security for a persona
bond. The personal bond al so contains | anguage which grants BLM
authority to demand i mredi ate paynent if the permttee/purchaser
fails to neet the stipulations or terns and conditions of the
3600 contract. The format for a personal bond in the m neral

mat eri al s managenent can be found in Illustration 2 of this
manual section. The bond | anguage cannot be changed wi t hout
obtaining a concurrence fromthe Regional Solicitor’'s Ofice.

A personal bond nmust be acconpani ed by one of the follow ng:
(a) Certificate of deposit that:
(i) I's issued by a financial institution whose deposits

are Federally insured. FDI C coverage nay be obtained fromthe
web site at the foll ow ng address: http://www.fdic.gov

(1i1) Does not exceed the maxi num i nsurabl e amount set
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by the Federal Deposit |nsurance Corporation;
(iii) I's nmade payable to the United States;

(iv) States on its face that the Secretary of the
I nterior nust approve redenption by any party; and

(vi) Gherwi se confornms to BLM s instructions as found
in the contract ternms;

(b) cash bond which is pledged using a guaranteed rem ttance
such as a certified check, cashier’s check, noney order, or cash.
Those funds are deposited into the BLM suspense Account 14x6875 (see
Manual 1372.25D). While the funds are comrtted the
prem ttee/ purchaser earns no interest on them A conpany or bank
check are not guaranteed renittances.

(c) Irrevocable letter of credit from a bank or financi al
institution organized or authorized to transact business in the
United States. An irrevocable letter of credit is a nmechani sm
t hrough which the financial institution extends a |line of credit
on behalf of the permttee/purchaser guaranteeing paynent to the
BLMin the event that the perm ttee/ purchaser defaults on its
obligations. The BLM gets noney upon presentation of certain
docunents in accordance with terns defined in the letter of
credit. The letter of credit nust be irrevocable by the
permttee/ purchaser during its term A irrevocable letter of
credit nmust neet the follow ng requirenents:

(i) Be issued by a financial institution |ocated or
authorized to do business in the United States;

(ii) Payable or assigned in part or full, upon denmand
for paynent, to the United States;

(ti1) Must contain a clause that the BLM State O fice
mai ntai ning the LOC and bond will receive notification
of the bank’s election not to renew the LOC prior to 90
days of the expiration date. The permttee will then
have 60 days to replace the security or BLMw ||

collect on the LOC.

(iv) Must be initially issued for a period of one year
and nust be automatically renewabl e.
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The nost inportant feature of the LOCis that it is an

uncondi tional prom se by the issuing financial institution to
pay. A mmjor difference between a personal bond, including a
personal bond secured by a LOC, and a surety bonds is that for a
personal bond the issuing financial institution is not given the
option of assuming the responsibility for the reclamation prior
to the demand for the proceeds under the bond.

(d) Negotiable Treasury securities of the United States of a
par value equal to the amount of the required bond. Treasury
securities are arranged for and nanaged by the Negoti able
Securities Manager, National Business Center, Denver, Col orado.
Current guidance for pledging a Treasury security should be
obtained fromthe National Business Center.

F. Failure to Performand Collecting on a Bond. Wen it is
determ ned that the pernmittee/ purchaser fails to neet the terns
and conditions of the contract or applicable rules, action should
be taken to protect the interests of the United States. The
perm ttee/ purchaser should be notified by certified mail, with
copy to surety, if applicable, of the violation and given a
reasonabl e period of tinme in which to take corrective action. If
the violation is not cleared to the satisfaction of the Bureau,
the Bureau may take action to correct the violation, if
necessary, and collect the bond security to cover the expense of
the corrective action.

Where a bond is placed through a surety conpany, the Bureau w ||
first request the surety to performthe corrective action. |If the
surety declines to performthe corrective action then the BLM

wi |l request paynent, detailing the nature of the default. It is
advi sable to keep the surety apprized of all actions which nmay
affect the bond or surety’'s obligation under the bond. Bonds
secured by cash can be retrieved by transfer of the cash fromthe
suspense account to the chargi ng account. Were bonds are secured
by Treasury bonds, the National Business Center, Denver,

Col orado, is notified to cash such securities and deposit the
noney into the 5320 account to which corrective activities wll
be charged. The field office may request a separate project fund
code to track and distribute the funds.

If the bond anount is not sufficient to cover the costs of the
corrective action, the procedures in BLM Manual H 9235-1 should
be followed to recover the additional costs. Conversely, any
bal ances shoul d be refunded to the surety conpany or contractor.
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G Release of Bond Liability. The liability under a bond may be
rel eased only under the followi ng conditions: Wen all terns and
conditions of the contract or permt have been complied with; A
transfer of the contract with a new bond has been approved; or an
accept abl e substitution of bonds has been nade.

After the liability under a bond has been term nated, the bond
file docunents should be conmbined with the resource file for
retention. The actual bond docunents are not returned to the
surety or permttee because, once received by BLM all docunents
becone part of the public record subject to Bureau retention and
di sposal schedul es.

H Determning the Anbunt of Reclamation Bonds. Steps to
determ ning reclamati on costs:

Step 1- ldentify Reclamati on Tasks
- Approved m ning and reclanmati on plan
- Environnental docunentation and mtigation
- Conditions of approval and stipul ations

Step 2 - Estimate Direct Reclamation Cost
- Primary reclamation tasks (such as, earthnoving,
gr adi ng, spreadlng t opsoi l)
Reveget ati on
- Plant structures and equi pnment renoval
- Monitoring/ mscell aneous

Step 3 - Estinmate of Indirect Reclamation Cost
- Supervi sion
- Profit/Overhead

- Contingency
- Mobilization/Denobilization
- Redesi gn

Step 4 - Calculate Total Costs
- Include BLM adm ni strative cost (19.6%*

* Note: This is an exanple; for the current rate, check with the
Chi ef of Adm nistration for your office.
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See Solid Mnerals Recl amati on Handbook H-3042-1 for reclanati on
gui delines in various situations.

I ndustry and Gover nnent publications and websites |isted bel ow
provi de cost information:
- Caterpillar Tractor Conpany, Caterpillar Performance
Handbook, Peoria, Illinois
- California Departnent of Transportation - Labor Surcharge
& Equi pnrent Rental Rate Book:
www. dot . ca. gov/ hg/ const ruc/ equi pnent . ht ni
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Corporate Surety Bond

UNITED STATES
DEPARTMENT OF THE INTERIOR
BUREAU OF LAND MANAGEMENT

BOND UNDER CONTRACT FOR Contract Number
MINERAL MATERIAL DEPOSIT Bond Number
July 31,1947 (30 U.S.C. 601 et. Seq.)

KNOW ALL MEN BY THESE PRESENTS, That

of , asprincipal.

and

of , assurety,

are hdd and firmly bound unto the United States in the sum of dalars ($ ) , lavful money of the

United States, for the payment of which, well and truly to be made, we bind ourselves, and each of us, and each of our heirs executors,
administrators, and succesors, jointly and severally, firmly by these presents.

The conditions of thisobligation are such, that whereas the said principal entered into a contract for the deposdts therein and upon conditions
therein expressed, which contract bears the above contract number.

NOW, THEREFORE, if thesaid principal, his heirs, executors, administrators, or successors, shall faithfully carry out the obligations and
observethe requirements of said contract and shall duly keep, perform, and abide by each and every term and provision of said contract as
theren stipulated and agreed, then this obligation shall be null and void; otherwise to remain infull force and effect.

Executed this day of ,20
Principal

By Title
Business Address

Surety

Attorney-in-Fact

Business Address
BLM MANUAL Rel . 3-315
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Personal Bond

Contract Number
Bond Number

PERSONAL BOND AND POWER OF ATTORNEY
UNDER CONTRACT FOR MINERAL MATERIALS
July 31, 1947 (30 U.S.C. 601 et. seq.)

KNOW ALL MEN BY THESE PRESENTS, That

, as Obligor, is held and firmly bound unto the

United Sates in the sum of
dollars ($ ) lawful money of the United Statesfor the use and benefit of (1) the United States and (2) any owner of aportion of
the land subject to the coverage of this bond, who has a statutory right to compensation in connection with a reservation of the above-
mentioned depositsto the United States, for which payment, well andtrulyto be made, hebinds himself, his heirs, executors, administrators,
successors, and assigns, jointly and severally, as afurther guarantee of which adeposit has been made with the Bureau of Land Management
in the sum of $ in theform of

The condition of the foregoing obligation is such that, whereas the Obligor has been granted the contract referred to above, upon the
lands described therein and upon conditions therein expressed.

The said Obligor does hereby congtitute and appoint the Secretary of theInterior as his attorney, to transfer and apply the said deposit as
security for the faithful performance of any and all of the conditions or stipulations as hereinbefore set out, and it is agreed that, in case
of any default in the performance of the conditions and stipulations of such undertaking, the said atorney shall havefull power to assign,
appropriate, transfer, and apply said deposit or any portion thereof and to apply proceeds to the satisfaction of any damages, or
deficiencies arising by reason of such default as said attorney may deem best. The said Obligor hereby for himself, his hers, executors.
administrators, and succesors, ratifies and confirms whatever his said Attorney shall do by virtue of these presents.

NOW THEREFORE, if said Obligor, his successors or assigns shall fully comply with the provisions of the contract referred to above,
then and in that event the above obligati on shall be null and void and the deposit shall be released and returned to the Obligor.
Otherwise, said obligation shall remain in full forceand effect.

Executed this day of ,20 .
Obligor

Signature of Authorized Representative Title
Business Address

ACKNOWLEDGMENT from Notary Public:

State of County of

Subscribed and swom to before me this

by

Notary Public My commission expires
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Chapter V. PRE-APPL| CATI ON SAMPLI NG AND TESTI NG

Prior to submitting an application to BLMfor a contract or free
use permt, the public may desire to explore, sanple, or test for
m neral materials. Such exploration, sanpling, and testing
shoul d be done under a letter of authorization issued by the

Aut hori zed O ficer.

A. Letter of Authorization. 1In order for a party to obtain a

| etter of authorization, the nature of the activity nust be known
to BLM The requester should submt a plan show ng the area

i nvol ved, extent of surface disturbance, anount of sanples to be
taken, method of testing, type of equipnent to be used, nethod of
restoration if required, etc. There is no standard formfor a

| etter of authorization; however, each letter should describe the
all owed activity (or reference and attach the plan), establish a
time-frane for acconplishing the activity, and stipulate
conditions for operating. See Illustration 1 for a sanple of a

|l etter of authorization. Prior to issuance of a letter of

aut hori zation, a NEPA review, which nay only require a
categori cal exclusion should be perforned. Were necessary, the
Aut horized O ficer nmay require a performance bond. Reclamation
may not be practicable if the deposit is subsequently devel oped
under a use authorization. 1In such a case reclamation will be

i ncl uded under that use authorization.

B. Reporting of Sanpling and Testing Data. Prior to issuance of
a letter of authorization, the party should be inforned of the
regul atory requirenent to submt his/her findings to the

Aut horized O ficer. The information obtained should be used in
establishing a mneral materials data base, provided such
information is not confidential in nature. Parties submtting

I nformati on should be allowed to identify that information which
is believed to be exenpt from di sclosure under the Freedom of

I nformati on Act. (See 43 CFR Section 2.11.)

C. Use of Sanples. The sanples taken may not be sold or
bart er ed.

BLM MANUAL Rel . 3-315
Supersedes Rel. No. 3-106 and 3-214 2/ 22/ 02

49



V- 50
Illustration 1
H 3600-1 M NERAL MATERI ALS DI SPOSAL HANDBOOK
Letter of Authorization of a Sanpling and Testing Program

United States Department of the Interior
Bureau of Land Management
Price Field Ofice
125 South 600 West
Price, Utah 84501

M. Joe Doe, President

Bi g Eagl e Sand and Gravel, Inc.
P. 0. Box 889

Price, Utah, 84513

Dear M. Doe

On April, 18, 2001, this office received fromthe Big Eagl e Sand and G avel,
Inc., arequest to allowthemto dig eight (8) test holes to test the quantity
and quality of gravel deposits in Sections 26 and 27, T.35S., R 11 E., SLM
The BLM Price Field Office has conpleted a review of the testing plan and

aut hori zes you to sanple and test the nmineral materials under the provisions of
43 CFR Section 3601.30. This authorization does not give you a preference right
to a sales contract or free use permt. The authorization will term nate on
July 31, 2001. You mmy dig the eight (8) test holes, subject to the follow ng
sti pul ati ons:

1. The Price Field Ofice will be notified at |east 48 hours prior to the
begi nning of the field work of the mineral materials test program

2. If any cultural sites are discovered during the course of operations, work
will cease at the site and the Price Field Ofice will be notified.

3. Trash will be collected and contained and will not be allowed to accunul ate.
Al trash will be hauled to an authorized city or county dunp or landfill.

4. No oil or lubricants will be drained onto the ground surface.
5. Test pits will be opened and maintained in a safe nmanner. No test pit will be
left open for nmore than seven (7) days. Upon conpletion of the testing program
all test pits will be filled, restored to the original contour, and seeded and
mul ched. Use a seed mxture of as specified bel ow
G ass, Shrub, and Forb Species Pounds Per Acre
I ndian ricegrass O yzopsi s hynenoi des 2
Sand dropseed Spor obol us crypt andrus 1
Mornmon tea Ephedra viridis 1
Yel | ow sweet clover Melilotus officinalis 1
Total 5

6. Areport of the results of the tests, including a map showi ng the | ocation of
the test pits and their access routes will be submtted within 30 days of
conpletion of the test programto the Price Field Ofice.

/sl

Fi el d Manager

May 2, 2001
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Chapter VI
Chapter VI. FILING FEES
(Reserved)
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Chapter VI1. COVPLI ANCE | NSPECTI ON AND PRODUCTI ON VERI FI CATI ON

A. Pur pose.

The BLM s goals are 1) accurate accounting of materials renoved,
2) proper conpensation to the Federal Governnent, 3) protection
of the environnent, public health, and safety, and 4)
identification and resolution of mneral trespass.

B. Inspection and Enforcenent (I|&E)

| &E i ncl udes on-the-ground site visits to nonitor and ensure
proper conpliance with the | aw and regul ations, policy, and m ne
and reclamation plan. |&E also includes environnmental, permt,
and contract stipulation nonitoring, and the identification and
resolution of mneral trespass. The issuance of and foll ow up on
noti ces of nonconpliance and trespass are also an i nherent part
of |&E.

The inspector should review the mne plan and stipul ations prior
to beginning the site inspection. Phot ogr aphs, as appropri ate,
shoul d be part of the case file and are available in recording
field observations.

The BLM enpl oyee nust nonitor all aspects of an operation,

i ncluding site devel opnent, operational phases, and reclamation
for adherence to the established requirenents. Problens occur
with mneral material disposal because the permttee or purchaser
is unaware of the established requirenents. An effective nethod
is to review the contract and stipulations with the operator in
the office before mning begins. The BLM personnel should be
famliar with other Federal, State, and |ocal requirenents for
the mneral material disposal site. The inplenentation of the

i nspection and enforcenent programmay require coordination with
ot her Federal agencies and State and | ocal governnents.

It is inmportant that operations are conducted consistent with
acceptabl e industry practices and that surface inpacts and ot her
envi ronnmental concerns are fully addressed.

Problens identified during an inspection will be docunented in an
i nspection report. The operator nmust be notified of corrective
nmeasures and tinme franes for the renedial actions to be
conpleted. Wthin a reasonable tine period, a tinely inspection
of the site nust be nade to ensure that the operator has
adequately corrected the problem
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C. Pr oducti on Verification.

The purpose of conducting production checks is to independently
verify reported production, thus ensuring production
accountability. Mnitoring and verification of reported
production and paynents to enforce contract provisions are
integral parts of production verification (PV). Any identified
deficiencies nmust have follow up to ensure that purchasers have
made all paynents required by the contract.

Techni ques that may be used for PV range fromvisual estimtes of
produced vol unmes made during field inspections to the use of

hi gh-tech met hods which quantify the volunme of material renoved.
See

Appendix 2 for a list of types PV nethods and operator submttal
requi renents that have been identified by BLMfield personnel as
useful to determ ne the quantity of material extracted and/or
removed fromthe site.

The type of PV used should reflect the accuracy needed. It is
i mportant to docunent in the case file the nmethod and supporting
data used to determ ne the quantity extracted for each pit.

D. M ni nrum Requi renents for Inspection of Sale Contracts.

The nunber of inspections are based on the size of disposal. The
foll owi ng table shows m ni num frequency requirenments for |&E PV
based on annual production. Mre frequent |&E/ PV shall be
conduct ed where conditions warrant.

Annual Production | &E/ PV Requi r ement
Less than 100 cubic | &E/ PV will be conducted at the discretion of
yards (cy) the Authorized Officer.
Between 100 and 5,000 | &E/ PV shall be conducted at | east once
cubic yards (cy) during the term of the contract.
For contracts of greater than 1 year, |&E/ PV
wi |l be conducted at |east once annually.
The PV will include, at a mninum a field

inspection.

A operator submttal is required at the end
of the contract or annually for multiple year
contracts.

Ot her field methods may be required of the
operator, as appropriate.
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Between 5,000 and | &E/ PV shall be conducted at |east twice a
15,000 cubic yards year. The PV will include, at a m ni mum
(cy) field inspection

An operator submttal is required at the end
of the contract or annually for multiple year
contracts.

Ct her field methods may be required of the
operator, as appropriate.

Over 15,000 cubic | &E/ PV shall be conducted at | east twice a
yards year. More frequent | &E/ PV should be planned
(cy) for larger sales, on the order of once a

nont h.

I nspections should include an exam nation of
the operator's PV methods (i.e. survey
control points, scales, etc.). The operator
shall be required to provide a Pre- and Post-
Survey of the disposal site.

Annual surveys for pit di mensions and vol ume
removed shall be required of contracts that
exceed one (1) year in duration.

At | east one operator submittal is required
on a quarterly basis.

State O fices will maintain an annual listing of all sites with
current or potential sales of 15,000 cubic yards or nore annually
for which surveys have not been nade. These sites should be
ranked by sales volune and prioritized for survey within the
limts of avail able resources.

E. | & Requirenents for Free Use Pernits.

Conpl i ance inspections are to be conducted at | east once a year
during the life of the permt. |Inspections are discretionary for
renoval s of |less than 500 cy on an annual basis. The operator is
required to provide annual reports on actual production. The

Aut hori zed O ficer should ensure that the permttee conplies with
this requirenment. Any other nmethod of PV is at the discretion of
t he Aut horized Oficer

F. | &€ in Trespass Situations.

Once the BLM has determ ned that an operator is in trespass, the

Aut hori zed O ficer shall issue a trespass notice and either
conduct a survey of the site, or require the permttee/purchaser
to have a survey conpleted. |If the BLM conducts a survey, then

the cost shall be added to the final dollar anpbunt of the
trespass to be recovered. Survey nethods or other techniques
shall be conducted to verify the anpunt renoved (visual estimates
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are not adequate). The operator shall be required to submt al
docunentation relating to the material renoved. The Authorized
Oficer will increase the frequency of inspections to address the
ci rcunst ances when a trespass is discovered. |nasnmuch as

i nspection for trespass is to be an inherent part of the
conpl i ance inspection, once a trespass is identified, the
trespass shall be processed as a highest priority.

G H gh Demand Ar eas.

These are areas that the State Ofice, along with the Field
Ofices, identifies as experiencing large or nultiple sales or
are encountering significant trespass.

Field Ofices that have high demand areas shall have office plans
for &/ PV on file. Al other Field Ofices are encouraged to
devel op office plans. An office plan will be fornulated at the
begi nni ng of each fiscal year and updated as work progresses.

The office plan will consist of an inspection plan and a PV pl an
devel oped at the field level that identify workl oad and staffing
requi renents. O fice plans will consist of a summary sheet

i ncluding an estimte of annual production, type of disposal
action, nunber of inspections per year, and tinme needed to
conpl ete required inspections.

In high demand areas it is the BLMs goal that a mnimumof two
positions be dedi cated exclusively for the mneral naterials
program One individual should have a strong background in

| &E/ PV and the other will be used to administer all other aspects
of the program
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Chapter VIII. CONTRACT AND PERM T CANCELLATI ON

A. Cancell ati on.

Regul ati ons contai ned at 43 CFR Section 3601.60 all ow

cancel lation of a contract or free use permt under certain
circunstances. These include a permttee or operator’s failure
to conmply with the provisions of the Materials Act of 1947, and
appl i cabl e regul ations, or defaulting in the performance of any
material term covenant, or stipulation in the contract.
Cancel | ations of contract or permt are drastic actions which
shoul d be taken only when it is absolutely necessary. This
assumes that the BLM representative has naintai ned conmuni cation
with the operator since the incident occurred (Exanple - notices
of non-conpliance, docunented conversation |logs, etc.), and that
t he operator should not be surprised by the final step or
cancel | ati on.

1. Notice of Intent to Cancel.

(a) Operators are to be provided with a witten notice
of intent to cancel (notice) any defaults, breach or
cause for forfeiture. The notice will explain the
reasons for the potential cancellation, detailing the
viol ations of statute, rules or terns and stipul ations
of the contract or permt. The notice will specify in
detail the actions needed to prevent the cancell ation
of the contract or permt.

(b) Operators are asked to fix these problens wthin
30 days after receiving the notice, or

(c) Request an extension of tine to correct the
defaul ts, or,

(d) Show to BLM s satisfaction why BLM shoul d not
cancel the contract or permt.

An exanple of a notice of intent to cancel is given in
Illustration 1.

2. Reasons for Cancellation of Contract - No Response,
Unaccept abl e Expl anation, or Notice Undeliverable.

The Aut horized O ficer may i ssue a decision of cancellation of
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the contract or permt if the contractor or permttee,

(a) fails to respond to the proposed notice of
cancel | ation, or,

(b) responds with what the Authorized Oficer
determnes is insufficient justification to continue
the contract or permt, or,

(c) if after the Authorized Oficer’s reasonabl e
efforts to contact the contractor or permttee the
delivery of the notice is refused or not conpleted [ See
43 CFR 1810.2 for comruni cations by mail; when nailing
requi renents are net].

It would be wise to consult with the Regional Solicitor’s Ofice
for help in preparing the notice. (This gives the Solicitor’s
O fice a heads up on the action as well as hel ping the | ocal
office meet all legal requirenments inportant to the Solicitor).

3. Cancel | ati on Deci sion, Appeal, and Stay of Deci sion.

The deci sion of cancellation nmust advise the parties affected,
that the decision may be appealed to the Interior Board of Land
Appeals, Ofice of the Secretary, in accordance with the

regul ations contained in 43 CFR, Part 4, and be acconpani ed by a
Form 1842-1. See Chapter |X, Appeals, for details.
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Notice of Intent to Cancel

NOTI CE OF | NTENT TO CANCEL Contract Number
Feel Good Sand & Gravel Company Dat e
P.0. Box 000
City, State, Zip Code CERTI FI ED MAI L

RETURN RECEI PT REQUESTED

A recent inspection of your operations under the above mneral materials sale
contract |ocated in
(legal description)

reveals the foll owing contract violation(s):

Violation of (state what standards are being violated) by failure to conply with
the following terns of the contract: (state which MATERIAL terms, covenants, and
stipulations of the contract are not being complied with - Itemize and refer to
specific sections of the contract including maps, as appropriate).

Wthin 30 days after receiving this Notice of Intent to Cancel

(a) you rmust bring the operations under conpliance, or (b) request an extension of
time to correct the defaults, or (c) showto BLMs satisfacti on why BLM shoul d not
cancel the contract.

BLM may i ssue a decision of cancellation of your contract if you (a) fail to respond
to the notice, or (b) respond with what the Authorized Oficer determnes is
insufficient justification to continue the contract, or (3) if after the Authorized
O ficer’'s reasonable efforts to contact you the delivery notice is refused or not
conpl eted [see 43 CFR 1810. 2] .

Provi sions for cancellation of contract are provided in 43 CFR Section 3601. 60, and
the followi ng section (s) of this contract: Specify

Upon correction of the above-described violation(s), please notify the district
of fice for further inspection.

Sincerely
yours,
/s/
District
Manager
CC.
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Chapter | X. APPEALS

A. R ght of Appeal. The regulations at 43 CFR Part 4.410 provide
that any party to a case adversely affected by the decision of an
officer of the BLMshall have a right to appeal to the Interior
Board of Land Appeal s.

B. Appeals Paragraph. BLM decisions fromwhich an appeal nay be

t aken nust be acconpani ed by Form 1842-1, Information of Taking
Appeal s to the Board of Land Appeals (see Illustration 1). Be sure
to check if a new edition of this form has been issued. Use of
current form is needed to assure that correct information is
provided to the appellant. At the end of all mneral materials
deci sions from which appeals nay be taken the follow ng appeal s
par agr aphs shoul d be pl aced:

This decision may be appealed to the Interior Board of Land
Appeals, Office of the Secretary, in accordance with the
regulations contained in 43 CFR, Part 4, and the enclosed Form
1842-1. If an appeal is taken, your notice of appeal must be
filed in this office (at the above address) within 30 days
from receipt of this decision. The appellant has the burden
of showing that the decision appealed from is in error.

If you wish to file a petition pursuant to regulation 43 CFR
4.21, for a stay of the effectiveness of this decision during
the time that your appeal is being reviewed by the Board, the
petition for a stay must accompany your notice of appeal.
Copies of the notice of appeal and petition for a stay must
also be submitted to each party named in this decision and to
the Interior Board of Land Appeals and to the appropriate
Office of the Solicitor (see 43 CFR 4.413), at the same time
the original documents are filed with this office. If you
request a stay, you have the burden of proof to demonstrate
that a stay should be granted.

Standards for Obtaining a Stay
Except as otherwise provided by law or other pertinent

regulation, a petition for a stay of a decision pending appeal
shall show sufficient justification based on the following

standards:
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A. The relative harm to the parties if the stay is granted
or denied,
B. The likelihood of the appellant’s success on the merits,
C. The likelihood of immediate and irreparable harm if the

stay is not granted, and
D. Whether the public interest favors granting the stay.
C. _Processing Appeals. For appeal procedures applicable to public

| and hearings and appeals, refer to the regulations in 43 CFR Part
4.400 to 4.478.

The foll owi ng steps provide guidelines for processing appeal s:

1. Time and date stanp the appeal, when it is received. Appeal

must be filed in the proper BLM O fice within 30 days after date of
service (no extension granted). See 43 CFR 4.411. A 10-day grace
period will be allowed pursuant to 43 CFR 4.401(a). The appell ant
does not need to state the reasons for the appeal at this tine,
only that there is an appeal. The appellant has 30 days after
filing the Notice of Appeal to file a statenent of reasons with the
| BLA. A copy should be filed wwth the BLMduring the sanme tine
peri od.

2. Pull fromthe automated case recordation system (LR2000 for al
states except Al aska which uses a separate systen) the current
serial register page and include it in the case file. See Chapter
XI'll for general information on case file managenent’

3. Copies of all docunments pertinent to appeal nust be filed in
the case file, such as finding of facts and deci sion from which
appeal is taken, and proof of service.

4. A dummy file (either a copy of the entire file or of the
pertinent docunents) should be nade and retained in the office
maki ng t he deci sion fromwhich the appeal is taken. Prepare appeal
transmttal menmorandumto | BLA, Form 1842-2 (see Illustration 2).

5. After an appeal is received in the local BLM Ofice, the
conplete, original case file record is required to be pronptly
transmitted to the IBLA, including the original notice of appeal.
The | BLA has defined pronptly as within 10 worki ng days of receipt

of the Notice of Appeal. |If for sonme reason the original case file
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nmust be retained for other purposes, a certified copy should be
sent to the IBLA. A note detailing the reasons for a certified
copy should be included. (For exanple, the U S. Attorney needs
the file for another action).

6. Send copies of the transmittal, appeal letter, and the decision
to the Regional Solicitor’s Ofice with one copy also sent to
Washi ngton O fice (WD 320).

7. Send copies to the surface nanagenent agency, if other than the
BLM

8. Note to the Automated Recordation System (LR-2000), that the

case file was sent to the I BLA (Action Code 042,with IBLA entered
in the Action Remarks).
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Form 1842-1 UNITED STATES
(April 2002) DEPARTMENT OF THE INTERIOR
BUREAU OF LAND MANAGEMENT

INFORMATION ON TAKING APPEALS TO THE BOARD OF LAND APPEALS
DO NOT APPEAL UNLESS
1. Thisdecision is adverseto you,
AND
2. You bdieveit isincorrect.

IF YOU APPEAL, THE FOLLOWING PROCEDURES MUST BE FOLLOWED.

1. NOTICE OF APPEAL . .. Within 30 days filea Notice of Appeal in the office which issued this decision (see 43 CFR Secs.
4.411 and 4.413). Y ou may state your reasons for appealing, if you desire.

2.WHERE TOFILE

NOTICE OF APPEAL . ..
SOLICITOR
ALSO COPY TO ...

3. STATEMENT OF REASONS. . Within 30 days after filing the Notice of Appeal, file acomplete statement of the reasons why you are
appealing. This must be filed with the United States Department of the Interior, Office of the
Secretary, Board of Land Appeals, 801 North Quincy Street, Suite 300, Arlington, Virginia 22203 (see
43 CFR Sec. 4.412 and 4.413). If you fully stated your reasons for appealing when filing the Notice of
Appeal, no additional statement is necessary.

SOLICITOR

ALSO COPY TO ...

4. ADVERSE PARTIES ... Within 15 days after each document is filed, each adverse party named in the decision and the
Regional Solicitor or Field Solicitor having jurisdiction over the State in which the appeal arose must
be served with a copy of: (&) the Notice of Appeal, (b) the Statement of Reasons, and (c) any other
documents filed (see 43 CFR Sec. 4.413). Service will be made upon the Associate Solicitor, Division
of Energy and Resources, Washington, D.C. 20240, instead of the Field or Regional Solicitor when
appeals are taken from decisi ons of the Director (WO-100).

5. PROOF OF SERVICE ... Within 15 days after any document is served on an adverse party, file proof of the service with the

United Sates Department of the Interior, Office of the Secretary, Board of Land Appeals, 801 North
Quincy Street, Suite 300, Arlington, Virginia22203. This may consigt of a certified or registered mail
“Return Receipt Card” signed by the adverse party (see 43 CFR Sec. 4.401(c)(2)).

Unless these procedures are followed your appeal will be subject to dismissal (see 43 CFR Se. 4.402). Be certain that all communications are
identified by serial number of the case being appealed.

NOTE: 4 document is not filed until it is actually received in the proper office (see 43 CFR Sec. 4.401 (a))

Subpart 1821-2--Office hours; Time and Place for filing
Sec. 1821.2-1 Office hours of State Offices. (a) Sate Officesand Washington Office of the Bureau of Land Management are open to the public
for the filing of documents and ingpection of records during the hours specified in this paragraph on Monday through Friday of each week, with
the exception of those days where the office may be closed because of a national holiday or Presidential or other administrative order. The hours
during which the State Offices and the Washington Office are open to the public for the filing of documents and inspection of records are from
10:00 am. to 4:00 p.m., sandard time or daylight savings time, whichever isin effect at the city in which each officeis located.
Sec. 1821.2-2(d) Any document required or permitted to be filed under theregulations of this chapter, which is received in the Sate Office or the
Washington Office, either in themail or by personal ddivery when the office is not open to the public shall be deemed to be filed as of the day
and hour the office next opens to the public.
(e) Any document required by law, regulation, or decision to be filed within a stated period, the last day of which falls on a day the State Office or
the Washington Office is officidly closed, shdl bedeemed to be timely filed if itis received in the appropriate office on the next day the office is
open to the public.

See 43 CFR 4.21 for appeal general provisions.
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IN REPLY REFER TO:
UNITED STATES

DEPARTMENT OF THE INTERIOR
BUREAU OF LAND MANAGEMENT

Certified Mail Receipt Requested

Memorandum
To: Board of Land Appeals, Office of the Secretary
From:

Subject: Transmitting Appeal of:

Kind of Application:

Referring to the above-cited case, | am transmitting a notice of an appeal from the decision of
the

dated ,19

O There are no conflicting cases of record.

O The confli cting cases shown on the status sheet have been properly noted asto the
appeal and favorable acti on thereon suspended pending final action on the appeal.

O The records of the conflicting or reference cases identified below are transmitted
herewith for use in connection with the appeal:

CC. BLM; W.O.
With a copy of decision

Form 1842-2 (August 1988)
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Chapter X. SPECIAL S| TUATI ONS

A. Unpatented Mning Gains. The Department of the Interior
Solicitor issued an opinion on June 9, 1999 (M 36998), concl uding
that the Secretary may di spose of mineral materials from unpatented
mning clains. See Appendix 3. The new regulations in 43 CFR
3601. 14 authorize the BLMto dispose of mneral materials on |ands
with unpatented mning clainms, if such a di sposal does not endanger
or materially interfere with prospecting, mning, or processing
operations, or uses reasonably incident thereto.

A disposal may be initiated by BLM or nay be requested by the
mning claimant or a third party applicant. Before a disposal
takes place the follow ng steps nust occur:

1. Areport wll be prepared by a geologist or a mning engineer
descri bing the contenpl ated disposal and its location in relation
to the mning clainm(s) along wth a prelimnary or ‘draft’ mning
plan for the extraction of mneral materials.

2. BLMw Il consult with the m ning claimnt regarding the
proposed disposal. At this point if the clainmnt decides that the
di sposal, with nodifications as needed, would not interfere with
his m ning, prospecting, or processing operations then the BLM wil |
fill in the standard wai ver docunent (See Illustration 1) and
obtain the claimnt’s signature.

The claimant’s signature on the waiver docunent verifies that the
contenpl at ed di sposal on all or defined parts of the mning claim
will not endanger or materially interfere with prospecting, m ning,
or processing operations, or uses reasonably incident thereto. The
claimant’ s wai ver serves to free the common variety m nera
materials on a claimw thin the agreed area, from any perceived
encunbering interest (and a possi bl e damage claim however

unf ounded) .

BLM proceeds with the next steps for the disposal, as outlined in
Chapter 11.

3. If the claimant refuses to sign, the Field office will do the
fol |l ow ng:

a. Mke a determ nation of whether or not the disposal is in

the public interest. If it is not in the public interest
BLM MANUAL Rel . 3-315
Supersedes Rel. 3-106 and 3-214 2/ 22/ 02

64



X- 65
H- 3600 - 1 M NERAL MATERI ALS DI SPOSAL HANDBOOK
Chapter X

(that is the aggregate estinmated damage to public |ands and
resources woul d exceed the estinmated benefits to be derived

fromthe proposed sale or free use), stop, do not proceed. If
It is determned to be in the public interest proceed with (b)
bel ow.

b. A report will be prepared by a geologist or a mning

engi neer to determne if the contenpl ated di sposal on all or
defined parts of the mning claimw || endanger or materially
interfere with the prospecting, mning, or processing
operations, or uses reasonably incident thereto. (i) If the
determ nati on shows that the disposal wll endanger or
materially interfere: stop, do not proceed with the di sposal.
(1i) If the determ nation shows that the disposal, with

nodi fications as needed, w Il not endanger or materially
interfere then, consultation will be nade with the Regi onal
Solicitor’s office, and if necessary with the Solicitor’s

O fice, before proceeding with the next steps for the

di sposal, as outlined in Chapter 11I.

B. Mne Tailings, Overburden Stockpiles, and Chemcally Treated
Mat eri al s:

Surface and underground m ning operations and rel ated processing
operations often result in various types of stockpiles of materials
on public lands. Stockpiles may include m ne waste, tailings,
gravels, chemcally treated rocks (heap | eached), materials
reactive to oxidation and hydration that have been exposed to

at nospheric conditions, and materials that include substances that
are deleterious to human health, air and water quality (e.g.
asbestos, |ead, nercury, and acid generation). On the other hand
stockpil es may be of benign materials such as sand and gravel or
comon stone.

When BLM gets a request for purchase or free use permt of
mat erials, fromsuch stockpiles, under the Materials Act, two
guestions need to be answered as part of the disposal process:

Question Number 1 - Does the U S. own the stockpiles? If no,
stop, do not proceed with the disposal process. Wen the U S
owns title to the stockpiles, on active m ne operations, BLM
will fill in the standard waiver docunent and try to obtain
the signature of the mning clainmant or the operator
associated wth these stockpiles and foll ow the procedures
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outlined in Section A of this chapter [Unpatented M ning
Clains]. Were the stockpiles are not associated with any
claims or known operations and appear to be abandoned no

di sposal will be made unl ess the Federal ownership of these
stockpil es are determ ned foll ow ng gui dance provi ded by case
I aw.

Question No. 2 - WIIl the stockpile material, if disturbed or
di sposed of, be likely to cause significant harmto air and
water qualities (surface and ground water)? If yes, stop, do
not proceed with the disposal.

C. Private Surface/Federal Mnerals. Disposal of mneral
materials fromsplit estates where the surface owner objects to
m ni ng shoul d be avoi ded where possi ble. However, in nmany areas,
this is not possible and the Bureau shoul d acconmpdat e applicants
while mnimzing problens for the surface owners.

1. 1916 Stock-Raising Honestead Act (SRHA) Patents. 1In 1983, the
Suprene Court ruled that gravel was a mneral reserved to the
United States in 1916 SRHA patents. (See Watt v. Western Nucl ear,
Inc., 103 S. C. 2218 (June 6, 1983)). Therefore, on SRHA patents
where the United States still retains the mneral estate, the
Bureau has the right to authorize the prospecting and renoval of

m neral materials fromsuch |ands. Purchasers of Federal m nera
mat erials from SRHA patents should be advised of the three methods
for providing for protection of surface owner rights. (See 43 CFR
3814 for applicable regulations.) It should also be stressed that
t he purchaser should not pay the surface owner for the m neral
mat eri al s; and the purchaser is not obligated for damages over and
above those specified in the 1916 and anmendatory 1949 Act, nanely,
damage to crops, tangi ble inprovenents, and grazing values. The
pur chaser should al so be aware that access to the Federal m nerals
across the original patent is a statutory right; however
arrangenents for the conpensation of damages nust be nmade prior to
entry. (See 43 CFR 3814.)

2. Lands Exchanged under Section 8 of the Taylor G azing Act of
1934, 43 U.S.C. 315g. Disposals of mneral materials may be nade
frommneral estates reserved to the United States under Section 8
of the Taylor Gazing Act. (See Poverty Flats Land and Cattle
Conpany v. U S., US District Court, for District of New Mxico.)
The Tayl or Grazing Act provides that authorized persons may
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prospect, mne, and renove the m neral deposits, upon paynent to
the owner of the surface for damages to the | and and i nprovenents.
Unli ke the SRHA, there are no special nethods prescribed for
dealing with the surface owner; however, if the purchaser and
surface owner cannot agree on the conpensation for danmages, the
Bureau may al so serve as an arbitrator and hold a bond to assure
t he surface owner adequate conpensation. As with the SRHA the
pur chaser should not pay the surface owner for the m nera
mat eri als, but only conpensation for surface damages.

3. Oher Reserved Mneral Estates. D sposals of mneral materials
fromsplit estates created by FLPMA 203 and 206 sal es and exchanges
and ot her acts which state that the Secretary nay di spose of

m neral s pursuant to the promul gation of rul emaki ng, nay be nade
under the authority of the 43 CFR 3600 regul ati ons.

D. Federal Mneral Leases. Regulations at 43 CFR 3602.33(b),
state that "If the materials remain within the boundaries of the

| ease, BLMw Il not charge for mneral materials that you nust nove
in order to extract mnerals under a Federal |ease, whether or not
you use them for | ease devel opnent.” A 1959 Departnental decision
addressing the rights of an oil and gas | essee concluded that the

| essee was not entitled by virtue of his |easehold interest to take
and use mneral materials fromthe | ease for operations under the

| ease. More recently, however, the Bureau has taken the position
that where stated as a condition of a | ease and where the approved
pl an of operations indicates, the necessary disturbance of m neral
materials in the process of renoving a | eased m neral does not
requi re conpensation to the Governnent. Once the material has been
di sturbed, it may be used in | ease devel opnent, provided the
materials are not renoved fromthe | ease. Lease devel opnent

i ncl udes those operations directly related to m ning and processing
and other related activities authorized under the |ease.

Lessees will not be allowed the use of mneral materials where the
m ning plan for renoval of the | eased m neral has been designed or
altered to intentionally include the disturbance of deposits of
mneral materials. In other words, a mning plan which involves a
greater disturbance than necessary for the renoval of the | eased

m neral, solely for the purpose of disturbing and thereby obtaining
mneral materials free of charge under Section 3602.33, should not
be approved by the Authorized Oficer. |[If, for whatever reasons,
the plan is approved, such approval will not be construed to
authorize the free use of mnerals in | ease devel opnent.

BLM MANUAL Rel . 3-315
Supersedes Rel. 3-106 and 3-214 2/ 22/ 02

67



X- 68
H- 3600 - 1 M NERAL MATERI ALS DI SPOSAL HANDBOOK
Chapter X

The | essee should be notified that these materials nust be
purchased fromthe BLM under a material sales contract. For
instance, if a coal conpany expands its area of disturbance to

i nclude the mning of both the coal deposit and an adjacent m neral
mat eri al deposit in one operation, the plan could be approved, but
nmust be contingent on the purchase of the mneral materials under
the 43 CFR 3600 regul ati ons.

Principally, the Bureau's position in providing for the use of
materials from Federal |eases stens froma desire to mnimze

envi ronment al damage resulting from additional disturbances,

prevent the waste of mineral materials necessarily disturbed in the
m ni ng process, and to cooperate with | essees whose operations
unavoi dably disturb mneral materials. The Bureau does not have
the statutory authority to di spose of mneral materials wthout
conpensation to entities other than qualified free users; hence,
the regulatory restriction that the materials should not be renoved
fromthe lease. It should also be noted that |essees nay purchase
up to 200,000 cubic yards of material nonconpetitively. (See 43 CFR
Section 3602. 33)

(Note: For the purpose of mneral materials use, BLMpolicy is to
consi der individual |eases within the Logical Mning Unit (LMJ) for
t he devel opnent of coal |eases, as separate | eases, and follow the
guideline outlined in the precedi ng paragraph. Mneral materials
renmoved from one | ease devel opment cannot be used free of charge in
t he devel opnent of another |ease included in the LMJ).

E. Private M neral s/Federal Surface. [Reserved]

F. Rights-of-Way Grants and Tenporary Use Permits. The right-of-
way regul ations are explicit as to use of mneral materials in
conjunction with right-of-way grants or tenporary use permts. The
regul ati ons of 43 CFR 2801.1-1(d) provide for the grant holder to
pay for all materials used except for those that are necessarily
removed in the construction of a project and will be used in the
same right-of-way grant or permt. Material renoved froma cut can
be used on the sanme right-of-way for a necessary fill operation

wi t hout a sales contract. However, material excavated froma

ri ght-of-way where cuts are not necessary are subject to di sposa
by BLM and cannot be used without a permt or a contract..

G Powersite Wthdrawals. The July 20, 1966 nenorandum of
under st andi ng (WO 12) between the Departnent of Interior and
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Federal Energy Regul atory Comm ssion (FERC), formerly the Federal
Power Comm ssion, gave BLMthe FERC s consent to di spose of
mneral materials from powersite | ands. The nmenorandum requires

t hat :

1. Any permit or contract so issued must contain the
stipulation set forth in paragraph III of the memorandum and the
powersite stipulation as follows:

Paragraph III

That the U.S., its permittees, lessees, and licensees shall
not be responsible or held liable or incur any liability for the
damage, destruction, or loss of any land, crops, facilities
installed or erected, income, or other property or investments
resulting from the use of such lands or portions thereof for power
development at any time where such power development is made by or
under the authority of the United States.

Powersite Stipulation

That in the event the said lands are required for power
purposes, any improvements or structures placed thereon which shall
be found to interfere with such development shall be removed or
relocated as may be necessary to eliminate interference with power
development at no cost to the United States, its power permittees,
or licensees.

2. No disposals may be made from within an operating power
project.
3. No permit or contract shall be for a term of over 5 years,

except with prior consent from the Federal Power Commission.

FERC has no authority to dispose of mneral nmaterial from
| ands wi t hdrawn for powersite purposes.

H Joint BLM Forest Service Disposals. |f the Forest Service/ BLM
boundary divides a proposed mneral material site, it may be
desirable to seek an MU with the Forest Service, so that the site
may be devel oped with one contract, one paynent nethod, and one set
of stipulations. The MOU should clearly specify the division of
recei pts to each agency.
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|. Acquired Lands. The Federal Land Policy Managenent Act
(FLPMA), as amended, regards |ands or interests managed by the BLM
to be Public Lands, without regard to the way the United States
acquired ownership. This is true for all BLM I ands except those
held for the benefit of the Indians, Al euts, and Eskinobs. Thus,
BLM regards mneral materials as sal able on acquired | ands, managed
by the BLM The 1947 Materials Act, as anended, is the authority
for the disposal of mneral materials fromthese |ands. However,
the acquiring act authority and the terns of conveyance docunent(s)
shoul d be reviewed to determ ne whether it is appropriate to

di spose of mineral materials fromthese | ands.

J. Bureau of Reclamation Wthdrawals. (Reserved)

K. Special Lands in Al aska.

1. NPR A Pursuant to the National Petrol eum Reserves Production
Act of 1976 (the Act), mneral material disposals fromwthin the
boundari es of the NPR-A may be nade for appropriate use by Al aska
natives and for uses necessary to carry out the responsibilities
under the Act. Disposals within the NPR-A cannot be nade for use
outside the NPR- A

2. ANCSA. (Reserved)

L. Withdrawn Lands

The nmenorandum dated July 28, 1988, from Associate Solicitor
Energy and Resources to Director, Bureau of Land Managenent

provi des the effect of withdrawal on the Materials Act (See
Appendi x 4). The Associate Solicitor concluded that,

“Pre- FLPMA wi t hdrawal s or segregations which closed land to the operation

of public land laws, including the mneral |easing |aws either expressly
or by interpretation, also closed land to the Materials Act. Any other
wi t hdrawal or segregation has no effect on the Materials Act. You should

of course consider the purpose for which the | ands were withdrawn or
segregated. (If the land is adm nistered by an agency outside Interior,
consi stency will be determ ned by that agency as part of the consent
process.) You may exercise discretion under the Materials Act and decide
not to hold materials sale in a given area. Such a decision is not a

wi t hdrawal and does not have to inplenmented under the procedures in

section 204 of FLPMA."
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The Materials Act would only apply to these lands if the surface
managenent agency has no i ndependent authority to di spose of these
materials since the nmaterials sale may only be held if there is no
ot her express statutory authority. 30 U S.C § 601. Were the

| and has been withdrawn in aid of a function of a Federal
departnment or agency or of a State, Territory, county,
muni ci pality, water district or other |ocal governnental
subdi vi sion or agency, the Secretary may make di sposals under this
Act only with the consent of such other Federal departnent or
agency or of such State. 30 U.S.C. § 601.

Only if the surface nanagenent agency has no i ndependent authority
to di spose of mineral naterials fromthe withdrawn | ands the BLM
wi |l dispose of materials under the Materials Act after obtaining
the consent of such surface nmanagenent agency.
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M neral WMaterials Wi ver

Mineral Materials Waiver

The undersi gned owner(s) of the mining claim(s) and/or mllsite(s) listed bel ow hereby
wai ve any and all rights to any mineral materials on the listed mning clainm(s) and/or
mllsite(s) or on the part(s) of the mining claims) and/or mllsite(s) defined bel ow
The Secretary of the Interior has independent authority to di spose of these m neral
materials under the Materials Act of 1947, as anmended, 30 U.S. C. § 601, when such

di sposal will not “endanger or naterially interfere with prospecting, mning or
processi ng operations or uses reasonably incident thereto.” 30 U S.C. § 612(b). By
accepting this waiver, the Bureau of Land Managenent does not acknow edge that the
claimant has or had any rights to any of the mineral materials at issue.

Li st below all mning clainms and/or nillsites to which this waiver applies.

Cl ai m Nane BLM Recordati on Count y Recor dati on Book Page
Serial No.
If there are any clains |isted above to which this waiver is to apply only in part, list

t hose cl ai s bel ow and describe the portion of the claimto which the waiver applies.

d ai m Nanme Description of land portion

Li st below the owner(s) listed in the official record of the Bureau of Land Managenent
for the above nmining clain(s) and/or mllsite(s).
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M neral Materials Wiver
Nane Addr ess State Zip
This waiver is filed by the above |isted owner(s) in the State of
Subscri bed and sworn to before nme this ___ day
of , 20 .
(Owner’s Nanme - Please Print) [ SEAL]
(Notary Public)
(Owner’ s Signature) (Dat e Conmi ssi on Expires)
Thi's waiver is filed by the above Iisted owner(s) in the State of
Subscri bed and sworn to before nme this __ day
of , 20 .
(Owner’s Nane - Please Print) [ SEAL]
(Notary Public)
(Owner’s Signature) (Dat e Conmmi ssi on Expires)
This waiver is filed by the above |isted owner(s) in the State of
Subscri bed and sworn to before ne this ___ day
of , 20 .
(Omer’s Nane - Pl ease Print) [ SEAL]
(Notary Public)
(Owner’ s Signature) (Dat e Commi ssi on Expires)
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Chapter Xl. ACCESS

A.  Access Through Federal Surface - Public Access Avail able:
Access to mneral material sites, where access is over Federal
surface, is considered during the sale/permt process. Most
proposed sites al ready possess roads or trails of varying quality
for vehicul ar access. The purchaser may utilize an inplied right
of access fromthe sale, with any special concerns handl ed as
stipulations in the sale. The conditions of the road to be built,
mai nt ai ned or upgraded, or where a road use fee is charged in |ieu
of mai ntenance, is considered as part of the sale/permt process.

Wiere a nore substantial road, or an exclusive road is needed, it
is appropriate to authorize the road through a Right-of-Wy (ROWN
pursuant to 43 CFR 2800. This has the advantage of creating a
prior right of record to protect inprovenents in the event the |and
| at er beconmes the subject of an entry or disposal.

In a rare case, where the BLM cannot grant access across the public
| and due to legal barriers, such as Endangered Species Act
restrictions, the purchaser will need to obtain access through non-
Federal | and. When this situation occurs, potential purchasers
shoul d be notified of this access problemin advance of the sale.

B. Federal Omership of Surface and Mnerals - Access Through
Private Property and Ot her Federally Managed Surfaces. The BLM
does not guarantee access through private surface. The BLMs role
is to educate parties about their rights but not to actively seek
resol uti on between surface owners and private parties to resolve
access disputes. If a conpany cannot obtain access, and there is a
conpetitive sale involved, BLM does not refund the bid deposit.
Potenti al purchasers should be notified of their responsibility to
acquire access and the potential |oss of their bid deposit. A
permttee or purchaser unable to acquire access fromthe private

| andowner may be able to obtain an easenment or ROW by necessity
under State law. Were access to BLMmnerals is through U S
Forest Service land or |and adm nistered by a Federal agency other
than BLM that agency's consent should be obtained prior to issuing
a use aut hori zation.
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Section 205 of FLPVMA gave BLM authority to acquire access at

Gover nment expense, but this will not be done for m neral

devel opnment. On Cctober 6, 1981, the Director rejected a proposal
for test cases in coal and geothermal devel opment. The potenti al
cost in noney and personnel to provide access to all mneral |eases
woul d be too great.

C. Private Surface with Mnerals Reserved to the U.S. - Access
Across the Sane. Mbst patents under which the mnerals were
reserved to the United States al so reserved "the right to prospect
for, mne and renove the sanme." The reservation for access applies
to an entire patent even if it has been subdivided into separate
ownerships. Oherw se, a surface owner could bl ock access to
reserved Federal mnerals sinply by subdividing. (See Muntain Fuel
Supply v. Smith, 471 F. 2nd 59.) The 1916 St ock-Rai sing Honest ead
Act and the Taylor Grazing Act control the nmeasure of damages owed
to the surface owner for disturbances related to mneral extraction
and associ ated access. Purchasers should be notified of the
conpensati on provisions of the SRHA and Tayl or Grazing Act and the
Bureau's role in setting the appropriate bond.
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Chapter Xil. UNAUTHORI ZED USE OF M NERAL MATERI ALS

A. References. Regulations prescribing the nmeasure of damages in
m neral materials cases are found in 43 CFR Section 9239.0-8 and 43
CFR 9239.5-1 and 9239.5-3. The procedures for notification of
unaut hori zed use and the collection of damages owed to the
Governnent are standard for all resource trespass in the Bureau.
Those procedures are found in 43 CFR Part 9230 and Manual 9230.
Det ai | ed gui dance specific to mneral materials trespass from
surveillance and initial discovery to final settlenent is provided
i n BLM Manual Handbook H 9235-1.
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Chapter XlII. RECORDS

A. Records Managenent: BLM uses both nanual and aut omated record
systens to maintain records. See BLM Manual 1220 for information on
what constitutes an official record and how it is to be managed.

B. Case files: Proper docunmentation of a case file and subsequent
record mai ntenance are vital to the way the BLM perforns its

m neral material functions. There is an increasing demand by the
public to be included in our decision naking process. There is
nore questioning of our actions on disposal of public mnerals and
i ncreased requests to inspect and review our records. The need to
defend an action may al so arise after the principal processors have
forgotten the specifics, or been replaced by new enpl oyees

unfam liar with the specifics. Proper docunentation of the
official case file is the only basis fromwhich to defend the BLM s
action. For proper docunentation:

1. Current and accurate records are to be maintained of al

mneral materials case information. Each case nust be assigned a
serial nunber and pertinent case information and actions entered
into the automated records systemfoll ow ng the business practices
and data standards listed in the follow ng sections (C, D, and E)
Properly entering data as actions occur is necessary to generate a
serial register page that gives an accurate abstract of case
events, a very useful report for the BLMand its custoners.

2. Al data, docunents, and analyses are to be retained in the
case file until the termination or expiration of any contract,
permt, authorization and trespass case, or resolution of any
appeal. Thereafter these docunents are to be handled in accordance
with the standard BLM records retention policies.

3. Do not store duplicate copies of reports, correspondence, and
ot her docunents in the official case file, unless multiple copies
were required by regulation, etc., to be submtted. |If there is an
essential reason to retain nore than one copy of certain docunents,
they nmay be stored separately fromthe official case files, or in a
separate folder of a nultipart file.

4. Separate proprietary/confidential docunents fromthe rest of
the case file and store themin a separate | ocked cabi net or | ocked
room The information should be in a file folder |abeled with the
serial number and Form 1273-2 to clearly identify the confidenti al
nature of the contents. The official case file should be noted to
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show where such proprietary/confidential information is stored and
who is responsible for its safekeeping. Proprietary/Confidential
information is defined as: Information which is submtted to the
government in expectation of confidentiality, the rel ease of which
woul d result in substantial conpetitive harmto the submtter

5. Docunent conversations and neetings about inportant aspects of
case processing with a nenorandumin the case file. To be of
future val ue, such docunentation should include the nanes and

t el ephone nunbers of all parties involved, the role of each party,
the date, neeting location, and a clear and conci se accounting of
what was di scussed, including any agreenents reached. Further, the
docunentation nust legibly identify the preparer and be
authenticated with a full signature. A professional tone should be
mai ntained at all tines in docunentation of tel ephone calls and
conversations, notes to case file, and informal transmttal

menor andum

C. BLMAutomated Systems: Except for Al aska, mineral materials
case records are hosted in the automated system Legacy Rehost 2000
(LR 2000). Al aska uses its own automated system AALRS. The
central conputer is |ocated at the National Business Center in
Denver, Col orado and is accessible via renote termnals from al
State, District and Field Ofices.

The LR2000 is used to record, track, and report mneral nmaterials
cases. \Wenever any action is taken, or event occurs, it is
critical that these are accurately recorded in the system

Financial data related to collection and billing is entered by the
account personnel into the Collection and Billing System (CBS).
CBS is the official financial records systemof the BLM As of
June 19, 2001, the interface between LR2000 and CBS system for

m neral materials cases has been depl oyed for collections only.
You shoul d check with your state office for the current status of
the interface.

D. Mneral Mterials data in LR2000 System The mneral materials
case data entered in LR2000 is used by the BLMat Field, State and
Washi ngton Office levels, and is also available to the public via a
BLM web page. The systemis used for case managenent and tracking
units of acconplishment. This includes tracking of nunbers of
permts and sal es issued, trespasses resolved, and conpliance
reports. Standard data entry procedures nust be used to enter the
required information into the LR 2000 system
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Appendi x 5, the Case Type/ Action Code Data Standards for M neral
Mat eri al s, provides gui dance on what data needs to be entered and
the format of the data entry by specific case type. Use the
attached data standards to enter all required mneral materials
data into the LR2000 system Al current cases and required data
should be entered within five working days of each action.

E. Interface between the LR2000 system and the Collection and
Billing System (CBS): The follow ng business practice has been
established to facilitate data transfer between the CBS and LR2000
systens and m nimze duplicate data entries for the sane action

1. All Mineral Materials Cases (Case Types 360xxx, 361xxX,
and 362xxXx):

Al'l cases are to be established and serialized by the
field or district office mnerals personnel (includes

ot her qualified person, under the direction of mnerals
staff), and entered into the LR2000. You shoul d check
with your state office for serialization procedures. No
new case(s) will be established or serialized at the
front desk/public room/information access centers. Any
m neral materials case where noney is collected and data
transferred from CBS to LR2000 shoul d al ways be
established first in LR2000.

2. Non Exclusive Sales Cases (COMWUNI TY PIT CASE TYPE =
3604xx, COVMON USE AREA CASE TYPE = 3605xX):

a. Cash sales froma comunity pit (CP) and conmon use
area (CUA), i.e. sales where the full contract anmount is
paid up front and no refunds are allowed, are issued at
the public roonfinformation access centers (front desk)
by the receiving clerks at the field offices, who
conplete the forns (or assist the custonmer to fill in the
form that are signed by the custoner. Form 5450-5 is
desi gned for cash sal es not exceeding $2,000 and cont ai ns
boxes to mark for reclamation fees collections and fund
codes for deposit of the receipts. Each sale form 5450-5
has its own identifying nunber but not a serial nunber,
and this formis not to be used for exclusive sales.
Form 3600-9 may be used for large or small sal es both
cash and install nment sales, but does not have all the
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features of 5450-5 form which nakes that form easy to use
for community pit and comon use area sales. The front
desk staff person conpleting the forns needs to be fully
trained. For exanples of properly filled out Form 5450
contracts see Chapter |1, Illustrations 5 and 6. Exanples
of printouts resulting for CBS entries for these
contracts are shown in Chapter IIl, Illustrations 8 and 9.

Only cash sales are to be made at the front desk, i.e. no
install nent sales will be perfornmed by the front desk
staff person.

b. Mnerals personnel nmust provide the front desk person
a data sheet on an annual basis for each CP or CUA for

sal es that would occur fromthat office. The data sheet
will include, at a mninmum serial nunbers of the CP or
CUA, the mneral materials conmodity unit price and the
measures of unit, reclamation costs and ot her applicable
fees per unit. See follow ng exanple. O her docunents,
for exanple, stipulations and nmaps may be i ncl uded.
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Exanpl e of a Data Sheet for CP or CUA:
Serial # Unit of Commodity |Price/Unit |Reclamati |Q her
Name Measur e on Fees/ Uni t
Fee/ Uni t
UTU 68865 Cubi c Sand $0. 45/ CYy | $0.10/CY
East Sand Yar ds
Pi t (CY)
UTU 60003 Tons Ci nders $0.68/ TN | $0. 40/ TN
Viejo (TN)
G nder
Pi t
OROR Cubi c Sand & $1. 00/ CY $0. 15/ CY | $0. 25/ CY
064623 Yar ds G avel Road
Beaver Pit | (CY) Mai nt enan
ce
Fee

c. The front desk person
contract to the Mnerals staff.

Wi | |

send a copy of the signed

d. Data entry into the CBS systemis to be nmade by the

CBS person.
the serial
contract quantity,

number

amount and fees).

Chapt er

Wi | |

LR2000 action codes 507
yards) or 508 (contracted-permtted tons),
(contracted-permtted tota
cubi ¢ yards) or 538 (produced tons),
and 540 (recl amation paynent
CUA case records.
be according to

val ue),
LR2000, CP or
data entry wll

t he

To il lustrate,
mat eri al
the sale of 10 tons of materi al
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The format of
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$2. 00 per ton and the reclamation fee at a rate of
$0.50 per ton, fromJoe Wiitley on April 19, 2001.
The CBS/ LR2000 data interface searches the nane of
the custonmer (Joe Wiitley) in the General Renarks of
t he subject community pit case, and finds a mnatch

inline 24.

The serial register page for the case will now show
Action Date Code Action Action Remarks
04/ 19/ 2001 508 CONTD/ PMID - TONS 10.0; 24
04/ 19/ 2001 509 CONTD/ PMID - TOTAL VALUE $20. 00; 24
04/ 19/ 2001 538 PRODUCED TONS 10.0; 24
04/ 19/ 2001 539 PRODUCED VALUE $20. 00; 24
04/ 19/ 2001 540 RECL PYMI REC $5. 00; 24

CGeneral Renmar ks

Li ne Nr Renmar ks
24 VWi tley Joe

[Note: |If no match was found, then the LR2000 woul d assign
t he next highest nuneric Iine nunber from General Remarks for
t hat custoner. ]

3. Exclusive Sales (3611xx and 3613xx Case Types):
Negoti ated and conpetitive sal es(both renewabl e and
nonrewabl e), as well as small sales, outside of a
designated CP or CUA will be established as a separate
case, with a new serial nunber. NEPA review, appraisal,
etc., wll be entered into the LR2000 by the appropriate
personnel. M nerals personnel will advise accounting
personnel (CBS) on the fund codes, serial nunber, and
ot her case information for depositing the paynents.
CBS s entry of nonies collected will automatically input
(popul ate) correspondi ng LR2000 action codes 144 (paynent
in lieu of production), 392 (nonies received), 540
(reclamati on paynent made), 376 (bond filed) (if cash
bond), and 379 (refund authori zed).

4. Trespass or Unauthorized Use (3603xx Case Types):
M neral s personnel will establish and serialize the case.
The CBS entry of nonies collected for the trespass
settlenment will automatically input (populate) the LR2000
action code 021 (trespass paynent received). The CBS
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entry of nonies collected as cash bond will automatically
i nput (popul ate) the LR2000 action code 376 (bond fil ed)
(i f cash bond).

5. Free Use Permits (362xxx Case Types):
M neral s personnel will establish and serialize the case.
Accounts personnel (CBS) will enter the reclamation
paynent and cash bond, if any, which will automatically
i nput (popul ate) the correspondi ng LR2000 acti on codes
AC s 540 (reclamation paynent made), and 376 (bond fil ed)
(i f cash bond).

6. Exploration Permits (3602xx Case Types):
M neral s personnel will establish and serialize the case.
Accounts personnel (CBS) will enter cash bond, if any,
which will automatically input (populate) the
correspondi ng LR2000 action code 376 (bond filed) (if

cash bond).
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Associate Solicitor's Nov. 4, 198 Memorandum to BLM Director on Té& 23 ROW

United States Department of the Interior
OFFICE OFTHE SOUCITOR
WASHINGTON, D.C. 20240

November 41987

BLM-ER.0679
Memorandum
Director, Burau ofLand mamagemeh (330)
To:
Associage Solictor, Energy and Resooes
From
M aterial Trespass on Ttle 23 (Federal Aid Highway Act) Rights-of-Way
Subjet:

This respads toyour memorandum of May 7, 1987, concerningtrespases ocurring within material sites issue to
State highway departments for federal-aid highway purposes mrsuan to way pirposes pusuant to23 U.S.C.§ 317.
You posedseveral brod questions Wwich we will answer, in ordg after some gemal remarks.

Sedion 317 Of Title 23, U.S.C.§ 317, which is cerived from Section 17 of the Feceral Aid Highway Act, 42 Sta.
212 (1921), provides as follows:
§ 317. Appropriaton for hghway puposes ofdnds ormteress in landsowned by théJnited

States
(a) If the Rcretay detamines that any prt of thelands o interest in lads ovned by the United Sates is

rea®nablynecesaryfor theright-of-way ofanyhighway, oras a surceof matrialsfor theconstuction or
maintenane of ary such hidwway aljacent to seh lands or inteests in land, the Seretaly shall file with
the Secetaryof the Departmentipervisng the adminstraion of such &nds ormteress in landsa map
showingthe porton of sich lards or ineress in nds wheh itis desred © appropriate

(b) If within a period of four months &ft such fiing, the Secretary of such Department shmalt have

certified to the Scretay that the poposedappropriation of such lard or mateial is cortrary to thepublic
interestor inconsisént with he purposes for which such land or materiahve been reserved, or shahve
agreel to theappropriation and trarsfer uncer conditions which he deems recesary for theadewate
protecton and uiization of the reseve, hen sucHand and madrials may be appropated andransgrred
to the State highwayeapartmaent, or its nominee, for suchupposes ad subjet to the condions so
specfied.

(c) Fatany tme theneed for ayp suchlands omaterals or such puposes shaho longer exst, notice

of the fad shall begiven by the Statehighway department to the ®cretay andsuch lams or mateials shall
immediatly revertto thecontrolof the Secretey of the Deparnhent fom which hey had been
approprated.

(d) Theprovisiors ofthis setion sh#l applyonlyto projecs consructedon a Fedexl- aid gystem or

BLM MANUAL Rel. 3-315
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undertheprovisiors of chaper 2 ofthis ttle. Pub. L.85-767,Aug. 27, 1958,72 Stat916.
Prior b 1982, the rationsips betveen theBureau of Land ManagemerBI(M ), the FederaHighway

Administraton (FHA), and the Stathighway departments and the procedures implemenhieg¢tt were
spelkd out inthe Deparmnents reguationsat 43 C.F.R.Subpar2821. These regationswere revokd
following the sigiing of the BLM-FHA Interagercy Agreenent.1/* Since October 28, B2, there have
been no @Epartment regulatins on this subject antie interagency agreemestdontrollng.

The reglatonsin &fectimmedatel prior toOctober28, 19822/ set forh procedures whereby, upon a

determirationby the Seretay of Trangortatbn thatthe bnd in queSon was necesary for a highway
materal site,theland would be appropated and tangerred b theStae. The mehansm for
accompishing this wasa rightof-way graned byBLM directy to the Satehighwaydeparient. BLM
could include appropriate terms and conditionshia tightef-way grantand retained general administive
jurisdicion over he land.The role of he Secretry of Transportabn (and he FHA) in ths proces was
limited to makig the nitial determirationof necesity and proviling later rotificaion to BLM if and when
the Sate no dbnger neededhe land.The Departmerd'earier regulaions conained sinilar provisbns. See,
for examples, the regtlations & 43 C.F.R.§ § 244.54-244.56 1954) and 56.D. 533 (938). The natre of
the inteest obtained by a Stateghiway department under this procedure was clegpblled out intte
regulations a®eing“ merdy a right-of-way or right to take naterials.” 43 CF.R.§ 2821.1 (182).

Under the 082 Interagency Agreenent, newprocedures wae adpted which provide that the public

lands neded for a lghway ight-of-way or a madrialk ste will be gpropriatel by FHA. FHA will then
transferthe lands tohte State. BLM may attach conditins to its consernb the tranaction, incuding
retainingthe rightto grant addibnal rightsof-way acoss the appropriated land. BLMay also block the
transacion by dsagedng to it. If after 4months fom the ecept of FHA ’ s requestfor appropration BLM
does nothirg, the apropriation by FHA occus autanaticadly.

Upon agpropriating the land FHA has authaity under the ageenent to transfer theland tothe State3 /3

FHA is respnsible for administering the terns of the trasfer, including any conditionsimposed ty BLM in
its letter of consent. BLMloes n¢ resume jurisdiction wer the land until the apppriatedlands® revest”
to BLM upon adetermination iy FHA that the need for the aterial site no longer exists.

The effet of he ineragencyagreemenis that,upon appropriabn by FHA, BLM loses jusdicion over

the Bnds forthe purposs of he appropriabn, exept to he extenit has redined jursdictionin the leter
of consent. This retainel jurisdiction expresdy extends only to the right togrant adlitional rights-of-way.
Such addibnalrights-ofway must bem the pubic intere$, mug notbe direcly asociaed withhighway

! 1/ The ageemen (copy atacted) wassigned bytheDirector, BLM, on Julyl, 1982, and by the

Administrator, FHA, on July 27, 1982. Theepartment'segulations wereemoved from the C.F.R., effecé
October 28 1982. 47 F.R. 4275 (Sep. 28, 1982).

2 2/ 43 C.F.R., Subpart 2821.982).

3 3/ The agrement does nd specify thenatureof the instrument of transferfrom FHA to the Sate, meely

referring to it as* a right-of-way use @cumert.”
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use, operation and highway aééd purposes, and must not be incomsistvith Titke 23 U.S.C. Mreover,
FHA must be onsuted before BLM may issueany sut addtional right-of-way.
The ggreementhasmany anbiguities BLM ’ s retaind jurisdiction, asexpressedin the ageenent,

appeargo be erylimited. Undettheagreementalore, in stuaionswhere BLM neitler corsens nor
objects,and the appropationoccurs auimaticaly, it could be arged thatBLM has no retined
jurisdicion whasoeverWe donot beleve such @oncluson iscorrect howevey becausét would leare a
hiatus in Federal administrative jurisdction. We think theagreenent shouldbe intepreted as trasferringto
FHA, at mostonly the jurgdiction necessanyp administerhie land for the purposes of the appropadati
i.e.,adminstraton of theright-of- way ganing use ofthematerals. All othe admhistrative jurisdiction
remains in BLM This residual jusdiction includes, e.gadministation of the ¢asable mineraldoreover,
the ranser of juisdictionto FHA is subjet to such condibns asBLM may imposed limit it, so bng as
thepurposs oftheappropration arenot fusrated.

With this bakground, we turn tothe speific questions whch you asked

QUESION
1. In a sitation where the Ti#l 23 material s& was authorized prior to thefeftive date othe current

BLM/FHW A Interagecy Ageemen (Ocbber 28,1982.)1/* and wherehere § a matdnl trepass, vaich
agency is responsiblfor pursuinghe trespass acm?

NOTE: ItistheBLM’ s cortention that since tle Feceral Government (1) owns theland with rights

superor to hose of he Sta¢, (2) las beenrijured by bhe trespasslpss ofFederal mieralg, and 8) may
haveto issue aothe appropriation (through FHWA) to the StateHighway Depatmernt to redace asite
depleted by a tresm@ss, the Edeal Government, not theState, prsuesthe tresass actio. Additionally, it
would be inappropriate for the Statedollect the damages and profit monetafiom the tespass when the
matefals whch it received werefree br use on a FderalAid Highwayprojed. Furhermoe, he BLM
appeargo be he bgicd Fedeal ageny to puraie he tespas &tion ina preOctober28 1982,
appropriaiton becaus BLM did not tansér any maagementesponsilities b the FHWA The factthat
FHWA does notave asufiiciert interestin the land b bring an ation fortrespassn apre-October28,

1982 cas is supprted by the exclosed Sptenber 23, 1986, letter from the FHWA Regional Counsel.

ANSWER
1. Puwlic lands on which Title 23 material sites were issud by BLM prior to October 28 1982, remain

landswithin theadmiristrative jurisdidion of BLM. BLM is therebre he federalageng responsble for
initiating tie remvery of any damages die the Lhited Sates by rasonof mineral trespasses ommitted by a

4 1/ In most of hese situabns, a R/W grant or materialtsiwas issed by BLM directlyto the State whout the

document/transfergoing through the FHWA. [Footnote in aiginal.]
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Supersedes Rel. 3-106 and 3-214 2/22/02



Appendix 1, Page 4
H-3600-1 MINERAL MATERIALS DISPOSAL HANDBOOK

Associate Solicitor's Nov. 4, 198 Memorandum to BLM Director on Té& 23 ROW

third party In such casesBLM has the rgsonsibiity for referring the matér to he Departmensof Jusice
for possible fliigation.
Whether the Ste 5 al® entiled © sue forrecoveryof damagesni such a ase iwvolves qustions that

must be addre®d on a casby-ca® basisWhether he Sta¢ has stnding b sue and can pve thatt has
suffered a los will depend on té partcularfacts of he matér and tle rules of law in he parttular
jurisdigion. Asuming thatthe Stat hasstiandirg and ca provemoneary harm n that it wasdeprived of
materials which hadbeen, in effect, given to it by the Uniteda$es, and perhps was forcedo purchase
replacement mderial, with attexdant costs, fran. other souces, tha it would appear tha the Statecould
recover camage from the trespasser. Néther the State shtiupursue litigation to recger danages is a
matterfor the Sta¢ to decideHow damages should be appgonted betwer the Sate andhe United Stes
in litigation in which both areplairntiffs is a mattr forthe cout or the juryto detemine.

QUESION
2. I the SateHighway Deparimentis respomsible forpursiing the mateial trespas ation, ould Shout)

the Highway Department be required to spend the damages they collected on the purchase of replacement
mineral mateials or would the Stateget to keep thedamage noniesand kenefit from addtional,

appraopriated free materials?

NOTE: The BLM believes thathe State shodlnot be responsible for pursuingettrespass aot and

collecting damages, butit is, ten it should be required to spend the damage monies collected on the
purchase & other materials @ othewise usethe cdlection as nonmatchingfunds a the Falerd Aid
Highway project.

ANSWER
2. We are avare of no way in which sucha requirement cauld be imposed Damages aarded toa State

wouldserwe to“ makeit whole,” i.e., repd it for its loss. This Department has o voice in hov the Sate
usesanyfunds reovera. We see o bass for reusing © allow the Stae b obtan addtionalmaterals from
the public lang.

QUESION
3. Where BLMisaues &‘ Letter o Consent” to the FHWA per the hteragncy Agreemet what

responsililities has the FW A accepted in relation to raterials?
NOTE: ItistheBLM's urdersandirg that under he Irnterageny Agreementthe FHWA is reponsble for

ensung the ompliance wth al condiions conained h the Leter of Consentln additon, he FHWA has
the responsibity for asuring proper use of the matals inclding trespass aons where violatins occur.
The BLM retains aeversionary irdrest in dllands appropriated under Title 23 and also retdies t
authorty to grant dditional, ronconflicting R/W uses whin and acoss he appropriatd materal ste.

ANSWER

BLM MANUAL Rel. 3-315
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3. The agreement is ambiguous on this pdiMihere FHAhas appropriated land pursuant to the

interagency agreemerit,assimes full admirstrative jurisdicton of the landsdr the purposes of the
appropriation, while the agpropriation cortinues. Argually, this includes the autbrity and respmsibility to
requesthe Depamnent of Jstice to brhg sut to recover damage®f mineraltregpassesOn the othe
hand it may alsobe aguedthat havng the gimary jurisdiction over the pblic lands, enompassing &
jurisdidion excet thattransferred to FHA, BLM hashe respongbility. Any confusion on his pointcan be
eliminated by agreenent between the gendes.

QUESION
4. Once thé EasemenDeed” is sgned by the FHWA, are all he salable mineralsppropriated and

tranderred tothe SateHighway Depatment? If not whatis their status?

ANSWER
4. Setion 317 ofTitle 23, US.C, cortemphtestha only materialsusefil for the consruction or

mainenane of lighwaysare b be made ailableto the Satehighwaydeparinent.Othercomponerd of
the landare na affected Thus, leashle minerals tave teen reserval to theUnited Staes when rights-d-
way were issuedby the Depatment. 43 CF.R.§ 2821.1 (1982). Locatableminerals are ot sulject to
location while theland is gpropriated,4 / ° but hey do not ecessaly belong b the Sate by vrtue of hat
fact they emainfedeally owned.

Where it is inteded that certéan minerals, othewise uséul as castruction or maintenarce material, shd

not be avalable to the Statethat limitationshouldbe sgelled aut in the letterof consent @ in the righ-of-
way grant, ® make the government's émttions clear.
QUESION

5. Once thé EasemenDeed” is sgned by FHWA, which agency isasponsible for pursuingé

collection of damages in the casef a mineral méerial trespass?
NOTE: ItistheBLM ’s inteprettion of he Inerageny Agreementha the FHWA is reponsble for

pursung the ollecion of damage# the case omineralmateral respas®n a si¢ appropriad under
Title 23 autority after Ocbber 28,1982.

ANSWER
5. Segegonsed quesion number 3.

QUESION

® 4/Sam D. Rawson, 61 I.D. B51953.
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6. Assuming the @te is responsible for anagenent of the salable ntiarials and they allow a trespass

action to occur, does the Federal Government have any recourse abgaiSsate Highway Department
such as terminatg the pre-1982 materialteiR/W a post-1982 apprpriation (FHWA and/or requiring
rehabiitaton and esttution?

ANSWER
6. BLM may teminaterights-of-way issuedby BLM before 1982 as is provided in the paticular right-of-

way grar itselfand as waprovided by he right-of-way reguhtionsin force at he time the gant was
issued Those reyulations wereincorporated in the gants ty refererce. BLM has noauthaity to terminate
approprations madeursiantto the 1982 agrgemenmnor he rghts-ofwayissued byFHA. We do not
beliewe “ allowing a trespass to @cur,” if tha codd be poved,would consttutevalid grounds for
termination of a BLM- issued ridnt-of-way.

Under therteragncy ageementFHA has the rgmonsibilty for deermining whetler theStatehas

reasmably rehalilitated thearea. If FHA decides that thdand has been retabilitated it automatically
returnsto BLM jurisdiction. It would therefore appear tha BLM may nd take the ation you suggest.

QUESION
7. In te*“ Letter o Consent” thatthe BLM issueso theFHWA per the hteragncy Agreemet is itlegal

for the BLM to include as a ondition of the agreenent that the apropriation will automaticdly terminate
aftera perod of yeas with the opton of reneval?
NOTE: We believe that its necessarin our role asdnd manager to have some tined to review the

continued needfor material site ajpropriations and therefae, canside it proper to indude acondtion in
the“ Letter d Consent” which requires mneralmateral sitesappropratedunderTitle 23 to ome up 6r
renewalafter a perdd of yeargsay10 years)Simiar grants pusuantto Title V of the Fedeal Land Polty
and Managenent Act may catain (or by regulation) termlimiting time of use or cancellation for neuse
which we beilevecould al® be appkd b “ Letters d Consent.” A condtion of hiskind gives he BLM
greate flexibility in contolling the numbers ahlocatbns of mheralmateral sies.Instances age over
time whee the loation of ax appropiated ste beomes mcompaitble with the suroundng ues oftheland,
and it may, lherefore, be desirable issue a new appropriation in anothecdtion, ratheritan renew the
existing site se.

ANSWER
7. Although we arenaware ofany precdents,it would appearhat sch a condibn coul be imposed

under the statet However, the Interagency Agreement appears to preclude such a corsiitaenthe
agremat enwnciates those corditions whch maybe ncluded,and he ore yau suggestis notamongthem.

QUESION
8. Is it legal touse mneral materials fran a Title 30 U.S.C.§§ 601etseq authaized FreeUse Pemit site

on a Fedeal Aid Highway projea?

BLM MANUAL Rel. 3-315
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NOTE: ItisBLM ’s understandinghat if any portion of the minat materias are to be used in the

construction maintenance, or furtrerane of any Fedeal Aid Highway projed, then heymudg come fom a
site auhorized under a Title 23 approption. Under§ 601 of the Materials Act (30 U.S.C. § 601), the
Secretary of the Interior ay dispose bmineral materials onyblic lands® if the dsposal ofsuch mneral
or vegetativemateials is not dherwiseexpressly authoized by law.” Inasnmuch asa minaal maerial site is
expressly autlorized by law, i.e., the Feerd Highway Act (23 U.S.C. § 317), when a grant under the
Federal Highway Act is legally possible skeh a gant is a dsposal “expressly autlorized by law, ” as
mertionedin 30 U.S.C.§ 601 Therefae, it is mproper to use rineral materials from aifle 30 Free e
Pemit site onFederal Aid Highway project.

ANSWER
8. Setion 1 of the Materials Act, as anended, 0 U.S.C.§ 601, authaizes theSecetary d the Interia to

dispose of mineral materials, inéuding stone, sad, ard gravel, if the dispsal is na othernise expessly
authaized by law. Title 23 U.S.C.§ 317 expressly authoizes Sate highway demrtments to oliain
materials from fedeal lands for highway costruction and raintenance. herefore, dispsals for these
purposes nay not be made urder sestion 1 of the Materials Act.

QUESION
9. Isit legal b use tle mineralmaterals emoved from a Tid 23 mateadls ste R/W for purposes o#r

thantheFeder&dAid Highway projectfor which they wee appopriaged?
NOTE: The BLMinterpretsTitle 23 as requing that al mineral mateials removed fom an appropriad

site be ued on he Fedeal ad Highwayprojed for which they were appopriaed.Any other se of
materals from a Tite 23 $te isnot aithorized.

ANSWER
9. The staute clealy provides thamineralmaterals emoved from Ti#t 23 mate@dls stesmust be usd

for the Federahid Highway piojectsfor which theywere appropeted. Mateils fom a si¢ may be used
for more han onesuchprojed, if so appopriaed.

QUESION
10. Assumig thatit is illegal to use mineal mateials from a Title 30 Fre&se Permitide on a Federal

Aid Highwayprojed ard tha al Fedeal minegals ued on a FeeralAid Highwayprojed mug be
authaized by a Title 23 gopropriation, would it belegal,where here § a needor use ofthematerals on
both a Feceral Aid Highway project and a Stat or countyroad whichis nota Federal Ad Highway, to
divide the ste acording b quanitiesrequred am then issue o sepaate auhorizations,say60 percat of
the site umder aTitle 23 appropriation and40 percert of the site uder aTitle 30 Free Use Pemit?

NOTE: The BLMbeliewes tha, awailability of materals pemitting, it is legal b divide a g&e by quantiies

and issie twosepara¢ authoizatons or dvide asite by acreage andsige two adjoininguuthorizations.
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ANSWER
10. Such a dvision appears pasible urder thestatue, wich auttorizes the apropriation of “ anypartof

the land or inteests in langd owred by the United Sates.” 23 U.S.C.§ 317(a). The Interagercy agrement,
on the otter hand, efers ony to “ lands,” and he ageementallows BLM to isue oty rightsof-way for
purposeshat ae not diectly aseciated wih highway ug, operabn, ard relagd highwaypurposesSince
multiple use of themateials within a siteis not coxtempated winder the ageenent, the ageement wauld
have to be modiéd beforesuch apporbnment ould be made.

S/D/ homas L. Sansmetti

Attachment
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AA 851-1A2-40
INTERAGENCY AGREEMENT
Bureau of Land Minagement
and
FederaHighway Administration

I. Purpose This Interagency Agreement provides procedures by which the Secodtargnsportation acting
through the Federal Highway Administiat (FHWA) may appropiate public &nds for highway ghts-ofway and
sour@s ofmaterals for the Fedeal-aid HighwaySysem andliose tassesof highways provded r in Chapte 2,23
U.S.C. The lands apppriated are for use bhe States for lghways and/or highway matatipurposes. The
appropriation is subjecbtconditions the Secretanf the Intefor acting hrough the Bureau of Land &hagement
(BLM) say dem necessay for adequate potection andutilization of the pulic land and protection of the public
Intered.

Il.  Authority.
A. The Fedeal Land Poicy and Managenms Actof 1976,90 Stat2766,43 U.S.C.1737.

B. The Act of August 27, 1958. as amended, 23 U.S.C. Sections 107(d) and 317.

I1l. ProceduresBLM and FHWA recognizethe needdr steamlina procedures bwhich he FHWA may
appropriate BLM -administered pblic lands for highwg and highway materials for the Fedelaid System and thae
clasesof highways provded for in Chapte 2,23 U.S.C.To acceérat the appropiation process FHWA and BLM
agree to the followingrocedures:

FHWA will notify BLM, as farin advance as possible, of ahighway project being contemplated and

A.
arrange a meeting witthe BLM authorized offier and the participatg State agency to digss the
proposed projecitascerin wheher or notthe appropgtionof thelands br highway or hghway
materials is corsistent with BLM resouce managment programs anddevdop a plan o action tocomplete
the approp@tionwithin a reasonableime.
It will be the responsility of FHWA to comply with theNationalEnvironmenal Policy Act and otler leal
B.
requirements in arrivirg at its detemination that thelands ae ne@ssary fo the pioject.
FHWA shdl submit to the auhorized officer of BLM a written rejuest for appropriation, accanpanied by a
C.
BLM MANUAL Rel. 3-315
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map showng thelocaion of lands i desres o approprate,a satemet ofits deermination that the kands
are necexaryfor the projecta copy ofthe enwronmenal asessmentand/ora copy of he envionmental
impact statenent.

The authaized officer of the BLM, after re@ipt of the requestand attachnents shal review the madrial

D.
and,within a perod of four monhs,notify FHWA, in writing, either @) thattheappropration woul be
contrary to the pubdiinterestor inconsiseént with he purposes for which the publignds or materials are
being managed or (b) that BLM is in agreenent with the agpropriation subject to @nditions of adequate
protection and utization of he public lands. Ifvithin a period of four months, the Bureau of Land
Management has noésponded,ni writing, to the requesfor appropration,such &nds saye considexd
appropratedby FHWA and traefered b theStae forright-of-way puposesas equesed.
Disagreement to the appropriation wik in the form of adtter,from BLM to FHWA, clearly $ating he
E.
reasonsvhy sut an approprigon would be contray to the publt interestor inconsstent with the purposes
for which the pubic lands omaterals ae behg manged.
Agreementa the appropstionwill be in he form ofa“ Letter d Consent” which clearlystateshe
F.
conditions under which the agreemesngiven. These conditionavolve the folbwing:
Resolution d existing valid claims and use auttipations.
1.
Granting authority to FHW A within the appropriation is limited to rights-d-way for the Federal-
2.
aid Highway Sydemand hos chs®s d highways povided br in Chate 2,23 U.SC.
BLM retahs the authoity to grantadditonal right-of-way uses wthin and acrosthe appropdted
3.
highwayor maerial dte rightof-way. Sud addtionalusesinclude,but ae notlimited to,
trangortatbn and utlity systems ér water power,communicaions, oi and gasor anyother
facilities whch are n the pubic interest are notdirectly asocatedwith highwayuse, opeation
and related hghway purposes and are motincorsisternt with Title 23ofthe US.Code. TheFHWA
shall be consultegrior to the issuancefsuch authorizations.
The approp@tion will aubmatically terminateif constucton is notstarted wihin ten(10) yearsor
4.
sooner if agreed upon.
Conditions providing for development and e of theadjacent public lands, sud as, reaonale
5.
access and signing.
Conditionsprotecing the adjacenpublic nds fom rightof-way constuction and mairgnance
6.
activitieswhich maycau® offright-of-way alver®e efects, suchas,wildfire,chemcalcontol of
vegetation andinimals, runoff drainagend revegtation with non-native spées.
FHWA, when trarsferring thehighway right-of-way or highway material agpropriation to the Sate will
G.
make itsubjectto BLM's conditions ascontaned in he“ Letter o Consent” . FHWA will administer these
condifons BLM will work with or hroudh FHWA when theybseve noneompliance ¢ theappropration
“ Letter o Consent” conditions.
BLM MANUAL Rel. 3-315
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Production Verification Methods and Operator Submittal

Standard and Alternative Production Verification (PV) methods used by the Bureau of Land
Management (BLM), and types of submittal requested from the operator for production
accountability are described below.

1. Standard PV Methods

Field Inspections - During compliance inspections the specialist examines the operation for
compliance with established requirements. A visual estimate of the production is made to
compare to the authorized volume. If the visual estimate differs significantly from the permitted
volume then one of the other techniques should be employed. Inspection for trespass shall be an
inherent part of the compliance inspection.

Pace and Compass - This technique is a quick approximation tool for making volume estimates.
The accuracy of this technique is relatively low. An alternative technique should be employed if
this method detects a discrepancy with reported volume and/or the operator disagrees with the
findings.

Tape and Compass - For more exacting and detailed traverses, a tape should be used to measure
pit dimensions and stockpiles. Most PV surveys utilize this method. The accuracy of this
technique is also relatively low. An alternative technique should be employed if this method
detects a discrepancy with reported volume and/or the operator disagrees with the findings.

Alidade - The alidade and plane table are commonly used where terrain is flat to moderately
rough and accuracy is important. This method is also more accurate than the tape and compass
method.

Transit - Pit dimensions requiring greater precision may be made with a transit and survey tape.
If a potential trespass situation is noted, a survey crew should be utilized to make the final
volume determination.

Acrial Photography - Photogrammetric volume measurements may be made by stereo aerial
photography. Pre- and post-aerial photography must be available for volume calculations.

Computer Assisted Survey - A computer assisted theodolite may be used to perform surveys of
sites both before and after disposal.
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Global Positioning System - The Global Positioning System in conjunction with software
packages may be used for plotting and volumetric calculations.

2. Alternative PV Methods

End-Use Verification - Determination of the quantity used at the construction site (i.e.) road
base, landscape rock, etc.) in comparison to reported production.

New Developing Technology - Electronic scanning of truck traffic and other developing
technologies that may be cost effective solutions for PV.

Factors to be considered in all of the above PV methods may include overburden, swell factor,
weight versus volume, and waste (oversize and fines).

3. Operator Submittal

Trip Tickets - Estimated volume or weight tickets completed by driver or loader operator and
deposited in a secure box before exiting the site.

Weight Tickets - The operator must provide copies of certified tally sheets derived from certified
scales.

Production Reports - A required operator submittal to provide production information during a
specified reporting period. This report should include the contract number, quantity authorized,
quantity and date removed, remaining balance, and signature of the operator's authorized
representative.

Pre- and Post-Surveys - Certified surveys of the site provided by the operator for determining pit
dimensions and quantity removed. The survey is performed by either a surveyor or an engineer
who is registered or certified within the state where the survey takes place.
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Disposal of Mineral Materials from Unpatented Mining Claims (M-36998)
United States Department of the Interior

OFFICE OF THE SOLICITOR
Washington, D.C. 20240

June 9, 1999

IN REPLY REFER TO:
M-36998
Memorandum
To: Acting Director

Bureau of Land Management
From: Solicitor
Subject: Disposal of Minerd Materids from Unpatented Mining Claims
I. Introduction

In 1994, the Acting Inspector General completed an audit report regarding the Bureau of Land
Management's (BLM) administration of its mineral materials sales program. The report
recommended, among other things, that BLM seek lega advice regarding whether BLM has
authority to sell mineral materials from unpatented mining claims. Thereafter, you asked me to
reexamine previous opinions which concluded that BLM has no authority to dispose of mineral
materials from unpatented mining claims. This opinion responds to that request. | apologize for
the delay in responding, but as you will see, we have had to plumb intricate and arcane details of
Mining Law history, and some inconsistent and unsatisfactory analysis in our own past opinions,
to get to the bottom of thisissue and provide you with an answer.

For the reasons explained below, | conclude that -- if it changes its regulations to remove the
current prohibition -- BLM has the authority to dispose of mineral materials from unpatented
mining claims. Once the regulatory prohibition is removed, | recommend that BLM seek an
explicitly stated waiver from the mining claimant before taking steps to dispose of these
materials. If the claimant refusesto provide the waiver, BLM should consult the Solicitor's
Office before deciding whether to proceed with disposition.
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II. Evolving Law Regarding Authority to Dispose of Mineral Materials From
Unpatented Mining Claims

A. 1872 to 1947

The extent to which mineral materials -- including sand, stone, gravel, pumice, pumicite, cinders,
and clay -- were locatable under the Mining Law was a vexing subject for decades following the

Law's enactment in 1872. The Mining Law itself did not expressly address the subject, speaking
only of "vduable mineral deposits,” and lacking a definition of "mineral.” 30 U.S.C. § 22.

The issue of whether these widely occurring substances were locatable was usually, though not
always, framed as whether they were "valuable mineral deposits’ within the meaning of the 1872
Act, or whether lands that contained these minerals were "mineral lands" and open to the Mining
Law, or not mineral in character, and open to homesteading and other nonmineral disposal.
Sometimes Congress addressed such questions by special legislation. See, e.g., Building Stone
Act, 27 Stat. 348 (1892) (making lands "chiefly valuable" for building stone subject to the
Mining Law); Oil Placer Act, 29 Stat. 526 (1897) (making lands “ chiefly valuable” for petroleum
and other mineral oils subject to the Mining Law); Saline Placer Act, 31 Stat. 745 (1901)
(making lands “ chiefly valuable” for salt and salt springs subject to the Mining Law).

Where Congress had not resolved theissue, it fell to the Department and reviewing courts to
address. The results were not always consistent, causing considerable confusion. In Zimmerman
v. Brunson, 39 Pub. Lands Dec. 310 (1910), for example, the Department held that land
containing ordinary sand and gravel was not mineral in character, and was therefore open to entry
under the homestead laws rather than the Mining Law. In describing this result, Judge Lindley
observed that “the courts follow a consistent uniformly recognized principle which establishes
the test of profitable marketability. The land department follows this principle as a general rule,
but disregardsit in the case of the commonplace substances such as ordinary clay, sand and
gravel.” 2 CurtisH. Lindley, A Treatise on the American Law Relating to Mines and Mineral

L ands Within the Public L and States and Territories and Governing the Acquisition and
Enjoyment of Mining Rights in Lands of the Public Domain § 424, at 996 (3d ed. 1914).

In Layman v. Ellis, 52 Pub. Lands Dec. 714, 721 (1929), the Department overruled the
Zimmerman decision and held that gravel isamineral subject to theMining Law if itisfoundin
land "chiefly valuable" for such, and the land contained deposits that can be "extracted, removed
and marketed at a profit." The Department followed Layman thereafter, and applied the policy
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that widely occurring mineral substances could be located under the Mining Law, depending
upon the quantity and quality of the deposit and the comparative mineral and nonmineral values
of the underlying land. The outcome had to be determined case by case, and no hard and fast
rules were possible. To the extent the application of Layman yielded the condusion that the
mineral material in question was not |ocatable under the Mining Law, no other law authorized
disposition of such mineral materials, until 1947.*

B. The 1947 Minerals Material Act

In the 1940s, the absence of authority to otherwise dispose of mineral materials not locatable
under the Mining Law was becoming aproblem. In 1946, the Secretary sent aletter to Congress
explaining that the Department of the Interior had received numerous requests from railroad
companies for permission to take stone, “which isnot of such quality or quantity asto permit its
acquisition under the mining laws,” and also from counties and towns “to acquire sand and
gravel, which are not of such quaity or quantity as to be subject to the mining laws.” S. Rep.
No. 79-1402, at 2 (1946).

In 1947, Congress granted the Secretary broad authority, "under such rules and regulations as he
may prescribe,” to

dispose of materialsincluding but not limited to sand, stone, gravel, . . . [and] common
clay . .. on public lands of the United States if the disposal of such materials (1) is not
otherwise expressly authorized by law, including the United States mining laws, and (2)
is not expressly prohibited by laws of the United States, and (3) would not be detrimental
to the public interest.

Materids Act of 1947 8 1, 61 Stat. 681 (codified as amended at 30 U.S.C. § 601) (emphasis
added).? Disposal was further authorized "upon payment of adequate compensation therefor, to

! “Certain products of the earth have never been regarded as subject to location under the
mining law, despitethe fact that they might be marketable at a profit. Among these nonlocatable
materials are those used for fill, grade, ballast, and sub-base.” United Statesv. Verdugo &

Miller, Inc., 37 IBLA 277, 279 (1978).

2 The 1947 Act is similar to atemporary wartime authorization to dispose of “sand,
stone, gravel, vegetation, and timber or other forest products’ which Congress granted to the
Secretary of the Interior in the Act of September 27, 1944, 58 Stat. 745. The 1944 Act expired
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be determined by the Secretary,” and if the appraised value of the material exceeded $1000, the
Secretary must dispose of it "to the highest responsible qualified bidder by competitive bidding.”
Id.

The 1947 Act did not bring clarity to the question whether mineral materials were locatable. In
fact, it only added to the confusion. By referring specifically to sand, stone, gravel, and common
clay, it recognized that such materials could be disposed of under its terms, by sale, to the extent
disposal was "not otherwise expressly authorized by law, including the United States mining
laws." 1d. (emphasis added).

Asdiscussed in part 11.A., above, the Mining Law did not directly (or "expressly") address
mineral materials; specifically, nothing in the Mining Law ether expressly authorized or
expressly prohibited the disposition of sand and gravel and other common materials.
Nevertheless, as a matter of Departmental practice at the time the 1947 Act was passed, the
Department followed Layman, and allowed disposition of mineral materials like sand and grave
under the Mining Law in certain circumstances; namely, if the material could be extracted,
removed and marketed at aprofit and the lands were chiefly valuable for that material. When it
could not be so marketed, the Department concluded that those deposits of mineral materials
were not locatable under the Mining Law.

The 1947 Act was Congress' s attempt to give the Secretary authority to dispose of deposits of
mineral materials which were not locatable under the Mining Law. The legislative history clearly
shows Congress's purpose: in the words of the House report, to authorize the disposal of
materials “for the disposal of which no present authority exists. It supplements present disposal
methods and does not conflict with them.” H.R. Rep. No. 80-867 (1947). Congress did this by
defining the nature of the mineral materials which the Secretary could dispose of (that is, any
such materials not locatable under the Mining Law), rather than addressing the physical location
of the mineral materials and whether the land from which the mineral materials could be
disposed was or was not claimed under the Mining Law.® Put another way, while Congress did

by its own terms on December 31, 1946. |1d.

* In section 1 of the Surface Resources Act, Congress stated:

Nothing in this Act shall be construed to apply to lands in any national park, or national
monument or to any Indian lands or lands set aside or held for the use of benefit of
Indians, including lands over which jurisdiction has been transferred to the Department of
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not give the Secretary authority to dispose of mineral deposits which would otherwise be
locatable under the Mining Law, there is no evidence on the face of the Materids Act or in its
legislative history that Congress intended to restrict the Secretary from disposing of mineral
materials which were not locatable from within the boundaries of unpatented mining claims.
Thisisan important point which, aswill be discussed below, has been ignored in previous legal
opinions.

C. The 1955 Surface Resources Act

Congress came back to the subject of minerd materials eight yearslater. Thistime, in section 3
of the Surface Resources Act of 1955, Congress expressly and entirdy removed from the
purview of the Mining Law "common varieties' of sand, stone, gravel, pumice, pumicite, and
cinders. 30 U.S.C. §611. The Chair of the Committee reporting the bill explained on the floor
of the House: "The reason we have done that is because sand, stone, gravel, pumice, and
pumicite are really building materials, and are not the type of material contemplated to be
handled under the mining laws. . .." 101 Cong. Rec. 8743 (1955) (remarks of Rep. Engle).

The 1955 Act was an amendment to the 1947 Act and left completely intact the authority given
in the 1947 Act to the Secretary to dispose of minerd materids. Infact, it filled a gap on this
point left by the 1947 Act, and gave the Secretary of Agriculture authority to dispose of mineral
materials “where the lands involved are administered by him for national forest purposes or for
the purposes of title Il of the Bankhead-Jones Farm Tenant Act or where withdrawn for the
purpose of any other function of the Department of Agriculture.” See30 U.S.C. § 601, last
sentence. The first section of the Surface Resources Act amended section 1 of the Materials Act
to read:

Section 1. The Secretary, under such rules and regulations as he may prescribe, may
dispose of mineral materials (including but not limited to common varieties of the
following: sand, stone, gravel, pumice, pumicite, cinders, and clay) . . . on public lands of

the Interior by Executive order for the use of Indians.

69 Stat. 367 (1955). The Materials Act originally included the National Forestsin this provision.
This language shows that Congress knew how to restrict the application of the Secretary’s
disposal authority by defining the land to which it would apply. If Congress had intended to
disalow the Secretary from disposing of mineral materials from the lands included in unpatented
mining claims, it could have said so expressly in this provision.
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the United States. . . . if the disposal of such mineral . . . materials (1) is not otherwise
expressly authorized by law, including but not limited to, the Act of June 28, 1934 (48
Stat. 1269), as amended, and the United States mining laws, and (2) is not expressly
prohibited by laws of the United States, and (3) would not be detrimental to the public
interest.

Surface Resources Act of 1955 81, 69 Stat. 367.*

The Surface Resources Act also provided that unpaented mining claims could be used only for
“prospecting, mining or processing operations and uses reasonably incident thereto.” 30 U.S.C. §
612(a). Section 4(c) of the Surface Resources Act further provided that mining claimants may
use vegetative and other surface resources of the mining claim only

to the extent required for . . . prospecting, mining or processing operations and uses
reasonably incident thereto, or for the construction of buildings or structures. . . or to
provide clearance for such operations or uses, or to the extent authorized by the United
States.

30 U.S.C. §612(c). Even before 1955, the courts had long held that the Mining Law itself
entitled the mining claimant to use the surface only for purposes reasonably incident to mining.
See, e.0., United States v. Etcheverry, 230 F.2d 193, 196 (10th Cir. 1956) (“[G]razing rights of
the public domain are not included in the possessory rights of amining claim.”); Teller v. United
States, 113 F. 273, 280 (8th Cir. 1901) (*Possession of a mining claim, in accordance with the
provisions of the statute, by well-settled authority, confers the right, subject to certain limitations
and conditions, upon a locator, to work the clam for precious metds for all time, if hedesiresto
do so; but confers no right to take timber, or otherwise make use of the surface of the claim,

 Section 7 of the Surface Resources Act states that nothing in this subchapter and
section 1 and section 3 “shall be construed in any manner to limit or restrict or to authorize the
limitation or restriction of any existing rights of any claimant under any vaid mining claim
heretofore located,” except as provided in sections 5 and 6. 30 U.S.C. § 615. To the extent that
mining claimants have no right to dispose of common variety mineral materials or to use more of
the surface of the claim than is reasonably necessary to develop the discovered valuable mineral
deposit, the Secretary’ s disposal of mineral materials from an unpatented mining claim does not
limit or restrict any existing rights of a claimant, so long as the disposal does not endanger or
materidly interfere with the right of the claimant to develop vduable minerals on the claim.
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except so far asit may be reasonably necessary in the legitimate operation of mining.”); United
Statesv. Rizzinelli, 182 F. 675, 684 (N.D. Idaho 1910) (“the right of alocator of amining claim
to the 'enjoyment’ of the surface thereof is limited to uses incident to mining operations’); see
also Robert E. Shoemaker, 110 IBLA 39, 52-53 (1989), and Bruce W. Crawford, 86 IBLA 350,
359-362 (1985).

In section 4(b) of the Surface Resources Act, Congress amended the Mining Law by subjecting
unpatented mining claims located after 1955

to the right of the United States to manage and dispose of the vegetative surface resources
thereof and to manage other surface resources (except mineral deposits subject to location
under the mining laws of the United States).

30 U.S.C. §612(b). Section 4(b) also subjected unpatented mining claims to the right of the
United States to use the surface for other purposes so long as the United States' surface use does
not "endanger or materidly interfere with prospecting, mining or processing operations or uses
reasonably incident thereto.” Id. This provision made clear that the Mining Law's reference to
the claimant's "exclusive right of possession and enjoyment” of the surface of the claim did not
prevent the United States, as holder of the fee, from managing the vegetative and other surface
resources of the claim and using the surface of the daim for other purposes.

The meaning of section 4(b) of the Surface Resources Act has been explored in severd opinions
of this office discussed in the next section.

III. Previous Solicitor's Opinions

Taken together, the 1947 Act and its 1955 amendments raise a number of questions. For
example, was the 1947 Act'sbroad authorization to dispose of minerd materias on public lands,
including on unpatented mining claims, affected by the 1955 amendments? Did the 1955
amendments’ removal of "common varieties' of sand, gravel, etc., from the Mining Law enlarge
the disposal authority granted by the 1947 Act? Did the 1955 amendments’ continuation of
authority to "manage other surface resources’ on unpatented mining claims include "mineral
materids' as "other surface resources'? If it did, did that restrict the government's ability to
"dispose of" (as opposed to simply "manage") such materids? Some of these questions cameto
be answered, albeit somewhat inconsistently, in several opinions of the Office of the Solicitor
issued between 1956 and 1980.
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In 1956, the Acting Associate Solicitor for Public Lands addressed the effect of the 1955 Act on
the use of the surface of unpatented mining claims for recreational purposes and for access to
adjacent lands for recreation. Effect of Public Law 167, 84th Cong., on the Use of the Surface of
Unpatented Mining Claims for Recreational Purposes and for Access to Adjacent L ands,
M-36389 (1956) (1956 Opinion). This opinion pointed out that while section 4(b) of the 1955
Act specifically granted disposal authority to vegetative resources, it did not include authority to
"dispose of," but rather smply to "manage," other surface resources, which the Opinion seemed
to assume included mineral materials. Id. at 2. ThisOpinion did not address the 1947 Act's
grant of authority to the Secretary to dispose of mineral materials or Congress' s reiteraion of that
authority in thefirst section of the 1955 Act. And it did not directly address whether sand,
gravel, and other mineral materias were "other surface resources' within the meaning of 30
U.S.C. §612.

Eight months later, the Solicitor issued an Opinion more squarely addressing the issues with
which we are here concerned. Disposal of Sand and Grave From Unpatented Mining Claims,
M-36467 (1957) (1957 opinion). The first question was whether holders of unpatented mining
claims could extract sand and grave from their claims. The Solicitor's answer was divided into
two parts, depending upon when the claim was located. For claims located before enactment of
the 1955 Act, the Solicitor answered in the affirmative, "assuming that the sand and gravel is
[sic] avauable mineral” under applicable law. 1d. at 2. But"if the sand and gravel is[sc] not a
valuable mineral (seeLayman et a. v. Ellis, 52 1.D. 721), [the claimant] has no authority to
dispose of it prior to patent.” 1d. at 4.

For claims located after enactment of the 1955 Act, the claimant could not extract and sell sand
and gravel at al, unlessit was an "uncommon variety" and thus subject to location under the
Mining Law. The clamant could “use the sand and gravel for any mining purpose, but he has no
authority to appropriateand sell it.” 1d. at 6 (emphasisin original).

The 1957 Opinion went on to address whether the United States had authority to sell the sand
and gravel from the claim. The Solicitor answered this question in the negative, opining that
“[p]rior to afina determination that amining claim isinvaid, the Bureau has no authority to sell
the sand and gravel in or on the claim regardless of when the claim was located.” Id. at 7. This
was because, according to the Solicitor, before enactment of the 1955 Act, the United States “had
no authority to dispose of the surface resources on an outstanding, unpatented mining
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claim.”® Id. (emphasisin original). While section 4 of the 1955 Act, according to the 1957
Opinion, “confers on the United States the right to manage and dispose of the surface resources,”
the Solicitor explained that “sand and gravel isnot a‘surfaceresource.” It necessarily extends
downward from the surface and is, therefore, a below the surface resource.” The Solicitor then
concluded that “[i]n those cases where [sand and grave] is not avaluable mineral within the
meaning of the mining law, its status, so far asits availability for sale by the United Statesis
concerned, is identical with that of timber on a mining claim prior to July 23, 1955." 1d.°

Curioudly, the Solicitor failed to address the authority supplied by the 1947 Act, which was
retained by the 1955 Act, for the Secretary to dispose of sand and gravel on an unpatented mining
claim. Thisomission issurprising for two reasons. First, earlier in the 1957 Opinion the
Solicitor had recognized that sand and gravel "isamaterid . . . in contemplation of the Materials
Act of 1947." 1d. at 4. Second, thelogical consequence of the Solicitor's holding that sand and
gravel are not "surface resources’ under section 4(b) of the 1955 Act isthat sand and gravel are

> The Solicitor cited United States v. Deasy, 24 F.2d 108 (N.D. Idaho 1928), as support
for this conclusion. In that case, the United States sought to enjoin mining claimant defendants
from interfering with a sales contract for timber to be cut and removed by athird party from
defendants' mining claims. The court noted that defendants had filed affidavits contending that
they needed all of the timber growing on the claims for their mineral development. The court
concluded that if it were to restrain the defendants from cutting the timber which is under the
sales contract between the United States and the third party, the third party is

permitted to deprive the locators of the necessary use of [the timber] in the development
of their claims, then we have a situation of the government first, by statute, granting to the
defendants, as locators, the exclusive right to the timber, and thereafter conveying it to
another, thus depriving the first locators of their statutory right of use.

Id. at 111.

¢ In effect, the Salicitor seemed to be assuming tha mineral materids, though not a
“surface resource” under the 1955 Act, had a status similar to surface resources for purposes of
the pre-1955 claims. In the 1957 Opinion, the Solicitor also incorrectly described section 4 of
the 1955 Act as conferring on the United States the “right to manage the surface and to manage
and dispose of the surface resources.” In fact, as mentioned earlier, the 1955 Act confers aright
to manage and dispose of vegetative surface resources but only to manage other surface
resources.
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not subject to Departmental “ management” under that section. Thiswould eliminate the
argument that section 4(b) of the 1955 Act, by expressly authorizing "management” but, by
implication, not authorizing disposal of such surface resources, might limit the authority of the
Secretary to sell ordinary sand and gravel from unpatented mining claims under the 1947 Act, as
amended by the first section of the Surface Resources Act. The 1957 Opinion was silent on these
issues (which are discussed further below).

Two decades el apsed before the Solicitor’ s Office returned to this subject. In January 1978, the
Assistant Solicitor for Onshore Minerals, Division of Energy and Resources, reviewed a draft
BLM instruction memorandum proposing to authorize disposal of common variety minerdsfrom
unpatented mining claims. Proposed Instruction Memorandum: Disposal of Mineral Material
from Unpaented Mining Claims (1978) (1978 Opinion). Without extended analysis or citing
any previous Opinion, the Assistant Solicitor concluded that the BLM could not dispose of
common variety minerads from unpatented mining claims without changing its regulations.
BLM's regulations, first adopted in 1960 and reissued in slightly variant formsin 1964, 1970 and
1983, explictly prohibit such disposa prior to cancellation of the mining claim in appropriate
legal proceedings. 43 C.F.R. 8 3601.1 (1997).” The Assistant Solicitor stated, "If the Bureau
wishes to dispose of mineral materials. . . [on unpatented claims], | recommend that it revise the
regulationsin 43 C.F.R. Part 3600." 1978 Opinion, at 1. This Opinion expressed no doubt about
BLM'’ s authority to dispose of these materials from unpatented mining clams.

Six months later, in July 1978, BLM proposed a rulemaking to remove the restriction on the
disposal of mineral materials from unpatented lode claims, but not placer clams. 43 Fed. Reg.
29,150 (1978).% The preamble to the proposed rule explained that the restriction in the existing
regulations “precludes the Secretary of the Interior from effectively managing the surface
resources, especially the mineral materials resources, on public lands.” The preamble then
describes threeissues “being reviewed by the Salicitor' s Office”:

(1) Does the power to manage other surface resources (i.e., mineral) include the power to
dispose; (2) does the term “other surface resources’ embrace mineral deposits which

’ None of the preambles to these rules mentioned any Solicitor’s Opinions.

¢ BLM did not propose removing the restriction for placer claims “because of the
possible conflicts between common varieties of mineral materials and locatable minerals that
may be associated with the common varieties of mineral materials’ such as placer gold mixed
with sand and gravel. 43 Fed. Reg. at 29,151.
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extend into the subsurface aswell (i.e., sand and gravel deposits, etc.) and (3) isthe
provision [in the proposed regulation] allowing a mining claimant access to mineral
materials located off his mining claim for the purpose of prosecuting his claim authorized
by either the Surface Resources Act of 1955 or Materials Act of 1947 as amended 30
U.S.C. 601. [sic]

Id. at 29,151. The preamble explained that if the answer to either of the first two questionsis no,
the proposed regul aion cannot be promulgated under existing authority.® The preamble also
stated that if the answer to the third question is no, the proposed regulation would haveto be
redrafted.*

The Associate Salicitor for the Division of Energy and Resources held the proposal was not
lawful. HisMarch 8, 1979 Opinion relied on the 1956 Opinion to conclude that the grant of the
power “to manage other surface resources’ in section 4(b) of the Surface Resources Act “does
not include the authority to dispose of those resources.” Disposal of Mineral Materials from
Unpatented Mining Claims, at 4 (1979) (1979 Opinion).

This Opinion contained what seems to be a serious internal inconsistency. That is, it began by
observing that the Secretary "is granted authority to dispose of mineral materials under the
Materials Act of 1947 .. .." Id. a 2. Deciding two pages later that the 1955 Act contained no
authority to dispose of mineral materials, the Opinion does not go back to explore whether the
1947 Act disposal authority was retained when the 1955 Act amended the 1947 Act, or whether
the 1955 Act otherwise affected the 1947 Act authority. Finally, examining whether the phrase
"other surface resources" included sand and gravel, the Associate Solicitor noted that "thereis
some ambiguity in the phrase," but that it was unnecessary to resolve the issue for purposes of
that Opinion.

? The conclusion that there would be no authority for mineral material disposal from
unpatented mining claims if mineral materials are not considered a surface resource is not
correct. As explained in more detail below, whether or not minerd materials are “ surface
resources’ under section 4(b) of the 1955 Act, they are subject to the 1947 Act disposd authority,
as amended by the first section of the Surface Resources Act. Seeinfra, p. 13.

1% Neither the Materials Act nor the Surface Resources Act authorizes a mining claimant
to use off-claim minera materials unless the claimant enters into a sales contract with BLM for
those materials.
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Thefifth and last Opinion, in 1980, also came from the Associate Solicitor for Energy and
Resources. Disposal of Minerd Materids from Unpatented Mining Claims (1980) (1980
Opinion). This Opinion reaffirmed the 1979 and 1956 Opinions, concluding that BLM has no
authority under section 4(b) of the 1955 Act to sell mineral materials from unpatented mining
claims. The Associate Solicitor, in footnote 10 of the opinion, further conduded:

The fact that a claimant might "consent” to such a sale would not operate to invest the
Secretary with such disposal authority. Inthefirst place, the mining claimant has no
alienable interest in the mineral materials (his "title" or interest being limited to use) and
in the second, the action of athird party in concert with the Secretary cannot operate to
bestow powers not granted by Congress.

Id. at 6. This 1980 Opinion, like the one eighteen months earlier, did not address whether the
Materids Act of 1947 or thefirst section of the 1955 Act itself provided the authority to dispose
of mineral materials from unpatented mining claims. The question posed was only "whether the
Secretary is authorized to make sales of mineral materials from unpatented mining clams under
the provisions of section 4(b) of the Surface Resources Act of 1955...." Id.at 1. Thefalureto
address the 1947 Act and the first section of the 1955 Act is al the more curious because the
1980 Opinion aso recognizes that, "[b]y the Materials Act of 1947, 61 Stat. 681, Congress made
mineral materials subject to sale.” 1d. at 2. Further, in footnote 7 of that Opinion, the following
statement is made: "When Congress intends to grant the power of sde or other disposition it
knows how to do so. See section 1 of the Mineral Materials Act of 1947, as amended, 30 U.S.C.
8601 (‘ The Secretary . . . may dispose of mineral materials...’)." Id.at 5n.7.

The 1980 Opinion did say that, "[p]rior to passage of the 1955 Act, certainly, the Secretary could
not enter a properly located mining claim for the purpose of selling minera materials since the
mining cdlaimant had aright until the invalidity of the claim was established, to al thevaluable
minerals within the boundaries of the claim.” 1d. at 3 (footnote omitted). Asthe discusson early
in this Opinion shows, supra, a 5 and 6, thisis a considerable oversimplification of the rights of
the mining claimant, and ignores the question of whether minera materids, which are widely
occurring substances, are "valuable minerals' under the Mining Law.

The 1980 Opinion emphasizes that the purpose of the 1955 Act was to confirm and clarify that
there were limits on the rights of mining claimants and to confirm and clarify the authority of the
United States with regard to mineral materials and other resources found on unpatented mining
clams. Yet, inreachingitsresult, it ignoresthe irony that it construed that same Act as also
placing limits on the right of the United States to dispose of these mineral materials -- aright
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generally established in the 1947 Act.*

Remarkably, this Opinion also concluded, without distinguishing or even referring to the 1957
Opinion, that common varieties of mineral materials are one of the* other surface resources’
embraced within section 4(b) of the Surface Resources Act. Id. at n.1. The Associate Solicitor
reasoned that the parenthetical that follows in the statute, which excludeslocatable minerds,
would be superfluousif the phrase "other surface resources' did not include some mineral
deposits.

In sum, past Solicitor's Office analysis of these issues has been marked by inconsistency and, &
times, outright errors. While the Office has concluded that BLM lacks authority under section
4(b) of the Surface Resources Act to dispose of mineral materials from unpatented mining
claims, in none of these Opinions is there a serious examination of the authority Congress gave
the Secretary in the Materials Act of 1947 or in the first section of the 1955 Act to dispose of
mineral materials from unpatented mining claims. Specifically, nowhere has there been any
attempt to reconcile the conclusion that section 4(b) of the 1955 Act does not providethe
Secretary with authority to dispose of mineral materials with the fact that the 1947 Act and the
first section of the 1955 Act provide such authority.

III.  Analysis

As previous Solicitor' s Office opinions have noted, section 4(b) of the Surface Resources Act
explicitly subjected unpatented mining clamsto the rights of the United States to manage and

'+ Although the legidlative history of the 1955 Act shows concern for protecting the
interests of mining claimants, as noted by the Associate Solicitor, see 1980 Opinion, at 6, it also
shows a willingness to amend the Mining Law and impose restrictions on mining claimants. A
primary motivation behind the 1955 Act was “ eliminating the filing of phony mining claims” and
dealing with thousands of stale and dormant mining claims, according to Representative Engle.
101 Cong. Rec. 8742 (1955) (remarks of Rep. Engle). He said that “the purpose of the
legislation isto amend the general mining laws to permit a more efficient management and
administration and to provide for multiple use of the surface of the same tracts of public lands.”
Id. He explained that the bill would amend the Mining Law by giving the United States authority
to manage “other surface resources thereof (except minerals subject to the mining laws).” 1d. He
concluded by saying, “Now, boiled down in simple terms, that simply means that [the United
States] can take timber and use the surface of mining daims for the purpaose of disposing of grass
and other forage for animals.” 1d.
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dispose of vegetative resources and to manage all other surface resources. Regardless of whether
mineral materials are a surface resource, we agree with those previous Solicitor's Office opinions
concluding that section 4(b) of the Surface Resources Act does not give the Secretary authority to
dispose of “other surface resources’ from unpatented mining claims. However, that does not
mean the Secretary lacks authority to dispose of minerd materials from unpatented mining
clams.

The Secretary obtains this authority elsewhere. The 1955 Act did not repeal, expressly or by
implication, the disposal authority granted to the Secretary in the 1947 Act. Indeed, it expressly
retained that authority in the first section of the 1955 Act. It confirmed it further by giving the
Secretary of Agriculture disposa authority also.”” See 30 U.S.C. § 601, last sentence.

Asnoted above, the Materials Act of 1947 and the first section of the Surface Resources Act of
1955 give the Secretary of the Interior abroad grant of authority to dispose of minerd materids
from the public lands if the disposal (1) "is not otherwise expressly authorized by law," (2) "is
not expressly prohibited by the laws of the United States' and (3) "would not be detrimental to
the publicinterest.” 30 U.S.C. 8§ 601. Disposal of common varieties of mineral materials by the
Secretary from unpatented mining claimsis neither expressly authorized nor expressly prohibited
by any of the laws we have been discussing or any other law. Indeed, rather than prohibiting
mineral materials disposal by the Secretary, the Surface Resources Act merely disallows surface
use by the United States which would "endanger or materidly interfere with prospecting, mining
or process ng operations or uses reasonably incident thereto.” 30 U.S.C. § 612(b). Congruently,
the claimant's interest in the surface and vegetative or other surface resources of avalid mining
claim islimited to usefor "prospecting, mining or processing operations or uses reasonably
incident thereto,” or “for the construction of buildings or structures in connection therewith, or to
provide clearance for such operations or uses, or to the extent authorized by the United States.”
30U.S.C. 8612 (a) and (c).”

12 The legidlative history indicates that the 1955 Act was drafted in ajoint conference
between representatives of the Department of the Interior, the Department of Agriculture, and
various conservation groups, the National Lumber Association, the American Mining Congress
and representatives of the lumber industry. 1d. at 8743 (remarks of Rep. Engle).

3 The 1980 Opinion places some emphasis on the fact that the 1955 Act does not
provide the mining claimant with "free use" of off-claim mineral materials resources useful in
mining operations, even though it does provide the claimant with free use of off-claim timber
resources hecessary for mining operations on the claim, when the United States has entered the
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Disposal of common varieties of mineral materials from unpatented mining claims would not be
detrimental to the public interest. Asmentioned in the Associate Solicitor's 1979 opinion, at 1,
mineral materials are often waste from mining operati ons which the claimant does not need. In
many instances, contract disposal of mineral material overburden could be both aserviceto a
mining claimant and the surrounding community, as well as afinancial benefit to the United
States.

Consequently, for all of the foregoing reasons, | construe the Materials Act and the first section
of the Surface Resources Act to grant to the Secretary sufficient authority to dispose of mineral
materids from unpatented mining daims.** The disposition must not "endanger or materially
interfere with [the claimant's] prospecting, mining or processing operations or uses reasonably
incident thereto.” 30 U.S.C. § 612(a).

The Secretary’ s authority to dispose of minera materids from unpatented mining claims should
be exercised judiciously. A mining claimant has a right to use the claim surface for prospecting,

claim and disposed of timber resources on the claim under authority granted in the 1955 Act.
1980 Opinion, at 4. Congress sfailure to treat mineral materials in the same way it trested
timber could mean nothing more than that Congress did not believe claimants had a similar right
to use mineral materials which it needed to protect. Or it could mean that Congress knew the
Secretary already had authority to dispose of mineral materials and claimants could not expect to
be compensated for minerd materids disposed of by the Secretary. Since theMining Law isa
land grant statute, albeit one that grants property interests on a self-initiated basis, the principle
still applies “that land grants are to be construed favorably to the Government, that nothing
passes except what is conveyed in clear language, and that if there are any doubts, they are
resolved for the Government, not against it.” United Statesv. Union Pacific R. Co., 353 U.S.
112, 116 (1957). Nothing in the Mining Law specifically grants mining claimants aright to
mineral materials which are not locatable under the Mining Law. Moreover, nothing in the
Mining Law states that mineral materials are part of the surface to which claimants were granted
“the exclusive right of possession and enjoyment.”

14 The 1947 Act, as amended by the 1955 Act, also authorizes the Secretary, at his
discretion, “to permit any Federal, State, or Territorial agency, unit or subdivision, including
municipalities, or any association or corporation not organized for profit, to take and remove,
without charge, materials and resources subject to this Act, for use other than for commercial or
industrial purposesor resale.” 30 U.S.C. § 601. Consequently, the Secretary may also dispose of
mineral materials from unpatented mining claims under this provision.
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mining or processing operations and uses reasonably incident thereto. Id. The claimant may try
to assert that mineral materials are part of the surface or a surface resource and may try to assert a
right to use so much of the mineral materials asis necessary for deve opment of the valuable
mineral deposit on the unpatented mining claim.

However, the Secretary’ s authority to dispose of mineral materials from unpatented mining
claims does not depend on whether mineral materials are considered a surface resource.
Nothing in the Materials Act or the Surface Resources Act expressly states that mineral materids
are among the “other surface resources.” In addition, whether or not mineral materials are part of
the “other surface resources’ at issue in section 4(b) of the Surface Resources Act, the Materials
Act of 1947, as amended by section 1 of the 1955 Act, still authorizes the Secretary to dispose of
mineral materials from unpatented mining claims. Interestingly, the legislative history of the
1955 Act indicates that Congress' sintent in using the term “other surface resources’ was to
protect the “right of tregpass’ for “recreationists, sportsmen, and others to use the national forests
for hunting, fishing, and recreation.” 101 Cong. Rec. 8746 (June 20, 1955) (remarks of Rep.
Ellsworth). Inframing thebill, “the language of subsection (b) of section 4 was very, very
carefully considered and carefully written with this thought in mind.” 1d. This purpose had
nothing to do with mineral materials disposition and thus suggests that the reference in section
4(b) to managing surface resources was not intended to affect mineral materials dispodtion at all.

In order to avoid disputes with claimants over BLM’s disposal of mineral materials from
unpatented mining claims, BLM should seek from the holder of the unpatented mining claims an
explicitly stated waiver of al rightsto use any mineral materials on all or any defined part of the
unpatented mining claims. The waiver should state that BLM does not acknowledge that the
claimant has the rights being waived. The claimant's waiver serves only to free the common
variety mineral materials on aclam from any perceived encumbering interest (and a possible
damages claim, however unfounded) and does not serve to invest the Secretary with any

1> The question of whether mineral materials are a surface resource contemplated by
section 4(b) of the Surface Resources Act need not be decided here. However, it isinteresting to
note that in case law regarding the Alaska Native Claims Settlement Act, 43 U.S.C. 88 1611,
1613, sand and gravel are considered part of the subsurface. See, e.g., Tyonek Native Corp. V.
Cook Inlet Region, Inc., 853 F.2d 727 (9th Cir. 1988); Chugach Natives, Inc. v. Doyon, Ltd., 588
F.2d 723 (9th Cir. 1978); and Aleut Corp. v. Arctic Slope Regional Corp., 421 F. Supp. 862 (D.
Alaska 1976). In addition, under the Stockraising Homestead Act, gravel is considered part of
the mineral estate reserved to the United States, as opposed to the surface estate conveyed to the
homesteader. Watt v. Western Nuclear, Inc., 462 U.S. 36 (1983).
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authority he does not already have® The Secretary would not be disposing of the materids
under section 4(b) of the Surface Resources Act but would do so under the broad grant of
authority under the Maerials Act, as retained in the first section of the Surface Resources Act.

Where such awaiver is not obtained, and BLM determines that it can proceed without
endangering or materially interfering with the right of the claimant to develop valuable minerals
on the claim, BLM should consult closely with the Solicitor's Office on how to proceed.

Iv. Conclusion

The Secretary may dispose of mineral materials from unpatented mining clams. However, BLM
must first amend 43 C.F.R. § 3601.1 to allow such dispositions. This Opinion supersedes all
previous Salicitor’ s Office opinions which conflict with this Opinion. This Opinion was
prepared with the substantial assistance of Karen Hawbecker of the Division of Mineral
Resources, Office of the Salicitor.

/s/ John D. Leshy

John D. Leshy
Solicitor

¢ Thiswaiver should not be confused with the waiver referenced in section 6 of the
Surface Resources Act by which a daimant who holds a pre-1955 Act claim can rdinquish dl
rights that conflict with the limitationsin section 4 of the Surface Resources Act.

Y7 In Cliff Gallaugher, 140 IBLA 328 (1997), the Interior Board of Land Appeals
concluded that absent evidence that a specific surface management action under section 4(b) of
the Surface Resources Act endangers or materially interferes with actual, established prospecting,
mining, or processing operations or reasonably related uses, BLM’ s approval of the specific
surface management action will be approved despite allegations that the action will impede
future, potential mining and related activities on the claims. Although mineral materials disposal
is not governed by section 4(b), BLM may nevertheless be guided by this decision in determining
whether disposal will endanger or materidly interfere with the right of a claimant to develop the
valuable mineralson aclaim.
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| concur: __/s/ Bruce Babbitt 6/10/99

Secretary of the Interior Date
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United States Department of the Interior

OFFICE OF THE SOLICITOR
WASHINGTON, D.C. 20240
July 28, 1988

BLM.ER.0618
Memorandum
Director, Bureau of Land Management
To:
Associate Solicitor, Energy and Resources
From:
Effect of Withdrawal on the Materials Act
Subject:

You have asked (1) whether a withdrawal or a segregation by application for withdrawal closes land to the operation
of the Act of July 31, 1947, 30 U.S.C. §§ 601-604 (1982) (“Materials Act”), and (2) whether a withdrawal is
necessary to close lands to the operation of the Materials Act. Some, but not all, withdrawals close land to the
operation of the Materials Act, depending on the intent of the withdrawal. However, a withdrawal is not necessary to
close land to the operation of the Materials Act; you may use the Secretary’s discretion to do so.

1. The Statutes

The Materials Act authorizes disposition of vegetative and mineral materials on public lands of the United States.
Section 1 vests this authority in the Secretary of the Interior, except for lands in national forests. 30 U.S.C. § 601.

The Federal Land Policy and Management Act of 1976 (FLPM A) defines “withdrawal” as:

(j) The term “withdrawal” means withholding an area of Federal land from settlement, sale, location or
entry, under some or all of the general land laws, for the purpose of limiting activities under those laws in
order to maintain other public values in the area or reserving the area for a particular public purpose or
program; or transferring jurisdiction over an area of Federal land other than “property” governed by the
Federal Property and Administrative Services Act, as amended (40 U.S.C. 472) from one department,
bureau or agency to another department, bureau or agency.

43 U.S.C. § 1702(j) (1982). FLPMA also establishes procedures for the exercise of the withdrawal authority in
section 204,43 U.S.C. § 1714 (1982). Prior to FLPM A, withdrawals were issued under the Pickett Act, 43 U.S.C. §
141 etseq. (1970), or under the implied authority of the President. The Pickett Act authorized the withdrawal of
public lands from “settlement, sale, location or entry” under the mining law as to nonmetalliferous minerals such as
coal, oil, and gas, as well as under the nonmineral public land laws. The implied authority of course had no specific
language for withdrawal and had no limitation on its scope. Congress repealed the Pickett Act as well as the implied
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authority of the President in section 704(a) of FLPMA.
II.  Discussion

The Materials Act grants the Secretary the discretion to dispose of mineral materials: “[the Secretary,] under such
rules and regulations as he may prescribe, may dispose of mineral materials” on public lands so long as such disposal
is not otherwise expressly authorized or prohibited by law, or so long as such disposal would not be detrimental to
the public interest. 30 U.S.C. § 601. A citizen interested in buying sand and gravel cannot initiate a claim by
settlement, entry or location but instead must obtain a contract from the Secretary. Issuance of the contract, whether
by negotiation or by competitive sale, does not, of course, result in a patent which alienates the title of the United
States but merely authorizes the removal of specified material. This discretionary process is similar to the oil and
gas leasing authority of sections 1 and 17(a) of the Mineral Leasing Act, 30 U.S.C. §§ 181, 226(a) (1982), which the
Supreme Court found to be discretionary in Udall v. Tallman, 380 U.S. 1, 4 (1965). Our analysis examines how this
discretion was exercised given the variety of land segregations and withdrawals in existence and how it interacts with
the withdrawal authority of FLPMA.

Withdrawal authority under the Pickett Act was exercised to prevent alienation of federal title, the alienation process
being initiated by acts of “settlement, sale, location or entry.” See Udall v. Tallman, supra at 19. The mining law
and many public land laws in effect in 1910 were “entry” laws, that is, the citizen initiated the claim by “settlement”
or “location,” the Secretary then “entered” it in the land records and issued patents after verifying compliance with
the law. A few public land laws authorized the straight “sale” of land. (“Sale” as used in the Pickett Act referred to
disposition of title to the land as opposed to the sale under the Materials Act of material found on the land.) The
implied authority was also used to prevent alienation of the title but the Department may have used language
different from the Pickett Act, such as withdrawal from “all forms of appropriation.”

Generally, a withdrawal closes lands to the exercise of discretion to dispose of mineral materials only if the Secretary
intends that result, usually by an express reference in the withdrawal. Udall v. Tallman, 380 U.S. 1 (1965);
Meecham v. Udall, 369 F. 2d 1 (10™ Cir. 1966). However, withdrawals rarely refer to the Materials Act and thus we
must consider the language used in the withdrawal in order to ascertain the intent.

In a 1952 unpublished decision, the Department considered the very question you have asked and concluded:

Neither the language of Public Land Order No. 576 nor the purpose for which the land was withdrawn from
appropriation under the public land laws suggests an intention to exclude disposals under the Materials Act
from the scope of the order.

Mrs. A.T. Van Dolah, A-26443 (October 14, 1952). Public Land Order No. 576 was a withdrawal “from all forms
of appropriation under the public-land laws, including the mining and mineral-leasing laws.” The Department
concluded that the scope of the withdrawal was broad enough to encompass materials sales.

Two key elements in the Van Dolah decision are the withdrawal “from all forms of appropriation” and the inclusion
of the mineral leasing laws in the withdrawal. Such language exhibits an intent to close lands to the exercise of
discretion to dispose of minerals. Any withdrawal or segregation that closes lands to the operation of public land
laws, and expressly includes the mineral leasing laws, should be construed to close lands to the operation of the
Materials Act, whether it uses the Van Dolah language or a similar formulation. If the withdrawal or segregation is
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silent as to mineral leasing but has been construed to prohibit it, you should consider the land closed to the Materials
Act also.! Otherwise land remains open to the Materials Act. If the withdrawal or segregation closes lands to
“settlement, sale, location or entry,” you should apply the same principles, that is, land is closed to operation of the
Materials Act only if the withdrawal or segregation closes the land to the mineral leasing laws. >

Our conclusion that a withdrawal or segregation does not automatically close the land to the Materials Act is
supported by the following sentence in section 1:

Where the land has been withdrawn in aid of a function of a Federal department or agency or of a State,
Territory, county, municipality, water district or other local governmental subdivision or agency, the
Secretary may make disposals under this Act only with the consent of such other Federal department or
agency or of such State.

30 U.S.C. § 601. If Congress had intended that all withdrawals would bar materials sales, then this sentence would
have no meaning. Instead, Congress provided a consent mechanism to insure that any sale is consistent with the
purpose of the withdrawal. > Therefore, only withdrawals which fall within the scope of the Van Dolah decision
should be construed as closing lands to the operation of the Materials Act. However, if land is subject to a
withdrawal, the purpose of the withdrawal must weigh heavily on the exercise of discretion whether to hold a sale
under the Materials Act.

The above conclusions must be applied consistent with the preliminary injunction in National Wildlife Federation v.
Burford, Civil no. 85-2238 (D.D.C. February 10, 1986), that is, withdrawals in effect as of January 1, 1981, remain
in effect. However, the preliminary injunction allows BLM to take actions which are consistent with the specific
restrictions of a withdrawal. Thus, if the withdrawal did not close the land to the operation of the Materials Act, you
may hold a materials sale.

As explained above, decisions to hold sales under the Materials act are discretionary. As the courts have recognized
on several occasions, the discretion to act includes the discretion to decide not to act. Udall v. Tallman supra at 19-
20; Wilbur v. United States ex rel. McLennan, 283 U.S. 414 (1931); Duesing v. Udall, 350 F. 2d 748 D.C. Cir.
(1965), cert. denied, 383 U.S. 912 (1966); Learned v. Watt, 528 F. Supp. 980 (D. Wyo. 1981). Nothing in the
legislative history of FLPM A suggests that the Congress intended to affect any statutory grant of discretion when it
enacted the withdrawal provisions of FLPM A. Indeed, section 701(f) of FLPM A states that nothing in FLPM A shall

' The intent of various closure statements which you quoted is, for the most part, self-evident. In some cases, such as
“withdrawn from lease or other disposal,” you will have to inquire into the intent of the specific withdrawal and how it has been
construed.

2 We expect that any withdrawal or segregation which intends this result was issued under the Pickett Act since BLM policy
is not to use FLPMA withdrawals to close land to discretionary action. However, in the event of a withdrawal under FLPMA is
being examined, these same principles would apply.

3 The Materials Act would only apply to these lands if the surface management agency has no independent authority to

dispose of these materials since the materials sale may only be held if there is no other express statutory authority. 30 U.S.C. §
601.
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repeal by implication any prior grant of statutory authority.

We are aware of course of the two Wyoming decisions which held that a lengthy delay in processing oil and gas
lease applications must eventually be reported to the Congress under FLPMA as a withdrawal. Mountain States
Legal Foundation v. Hodel, 668 F. Supp. 1521 (D. Wyo. 1987); Mountain States Legal Foundation v. Andrus 499 F.
Supp. 383 (D. Wyo. 1980). We view these cases as limited to their facts. Both decisions addressed situations where
BLM and the Forest Service postponed decisions whether or not to accept oil and gas lease applications and issue
leases until various environmental studies were completed and then took several years to complete the studies.

Closing land to the operation of the Materials Act is clearly not a delay in processing applications but is the sort of
discretionary decision not to act that has been ratified by the courts, including the District of Wyoming, in Learned v.
Watt, supra. Your proposal to exercise this discretion through land use planning decisions under section 202 of
FLPMA, 43 U.S.C. § 1712, is thus fully supported by law.

FLPMA does not require that the Secretary exercise his discretion under the Materials Act (or any other law) by
means of a withdrawal if the discretionary decision is not to hold a sale. Furthermore, we understand that current
BLM policy is not to use withdrawals as the means to implement discretionary decisions. If you wish to include the
Materials Act in a withdrawal, you should do so by express reference to the law and the U.S. Code, “Act of July 31,
1947,30 U.S.C. §§ 601-604.”

III.  Conclusion

Pre-FLPM A withdrawals or segregations which closed land to the operation of public land laws, including the
mineral leasing laws either expressly or by interpretation, also closed land to the Materials Act. Any other
withdrawal or segregation has no effect on the Materials Act. You should of course consider the purpose for which
the lands were withdrawn or segregated. (If the land is administered by an agency outside Interior, consistency will
be determined by that agency as part of the consent process.) You may exercise discretion under the Materials Act
and decide not to hold materials sale in a given area. Such a decision is not a withdrawal and does not have to
implemented under the procedures in section 204 of FLPMA.

/s/
Thomas L. Sansonetti
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Mineral Materials Case Types

The Mineral Materials Case Types are six digits numeric codes that describe both the mineral material
type of activity and case land status involved. Case Typesare coded using code selections from Daa
Element (DE) 2912 where you will find the mineral material disposal Case Type codes from which to
choose. The Case Typesfor mineral material disposal have been abstracted from the Corporate Data
Dictionary (CDD)/ Corporate M etadata Repository (CMR) for easy reference and are found in Table 1.

Table 1. Case Type Data Element Codes
for Record 1

Asarule, mineral material case types:
Ending in 11 indicates that the US owns only the surface estate;
Ending in 12 indicates that the US owns only the subsurface, or mineral estate;

Ending in 13 indicates that the surface and mineral estates are owned by the US.

EXPLORATION

360211 - Exploration Permit - Surface
360212 - Exploration Permit - Mineral
360213 - Exploration Permit - All

TRESPASS
360311 - Unauthorized Use - Surface
360312 - Unauthorized Use - Minerd
360313 - Unauthorized Use - All

NONEXCLUSIVE SALES

360411 - Community Pit - Surface
360412 - Community Pit - Mineral
360413 - Community Pit - All

360511 - Common Use Area - Surface
360512 - Common Use Area- Mineral

BLM MANUAL Rel. 3-315
Supersedes Rel. 3-106 and 3-214 2/22/02
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360513 - Common Use Area - All

g
=
m
wn

361111 - Negotiated Sales - Surface
361112 - Negotiated Sales - Mineral
361113 - Negotiated Sales - All

361311 - Competitive Nonrenewable Sales - Surface
361312 - Competitive Nonrenewable Sales - Mineral
361313 - Competitive Nonrenewable Sales - All

361321 - Competitive Renewable Sales - Surface
361322 - Competitive Renewable Sales - Mineral
361323 - Competitive Renewable Sales - All

FREE USE
362111 - Free Use - Government Subdivision - Surface
362112 - Free Use - Government Subdivision - Minerd
362113 - Free Use - Government Subdivision - All
362211 - Free Use - Nonprofit Organization - Surface
362212 - Free Use - Nonprofit Organization - Mineral
362213 - Free Use - Nonprofit Organization - All

For O&C TIMBER MANAGEMENT

362913 - Mineral Material BLM Quarry - All *

* Removal of mineral materials for roads and sites in support of O& C timber sale.

BLM MANUAL Rel. 3-315
Supersedes Rel. 3-106 and 3-214 2/22/02
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Mineral Materials Commodity Codes

Data Element (DE 2303) in the Corporate Data Dictionary (CDD)/ Corporate Metadata Repository
(CMR) contains many commodities and their associated numeric codes, from which to identify the
mineral material which you aredisposing. The CDD/CMR also describes and indicates which
commodities are considered salable. The commoditiesin the CDD/CMR are grouped into categories of
similar commodities for organizational clarity and annual Public Land Statistics (PLS) reporting
purposes.

The Commodity Group codes are non input codeswhich are used to generate output reports only.
Individuad commodity codes can be used to generateinput and output reports. For example, a sale of the
mineral material, rip-rap, would be input using commaodity code 563; asale of moss rock would be input
using code 565. The user could request an output report information aggregating the category, stone, by
entering at an appropriate point in the output report request the code for stone, 56, which would in the
output report total the rip rap and moss rock disposals, or the user could ask for an output of only moss
rock disposals, using code 565. The commodity categories and individual salable commoditiesin the DE
2303 are shown below in Table 2.

Table 2. Category and Individual Commodity Codes
for Mineral Material Disposal

Category - Calcium

091 Calcium, Limestone

092 Calcium, Shell or oyster
093 Cdcium, Marl

094 Cadcium, Brine

095 Cdcium, Dolomite

097 Cdcium, Sulfae, anhydrite
098 Calcium, Caliche

099 Calcium, Sulfate, gypsum

Category - Clay

131 Clay, Kaolin
132 Clay, Ball

BLM MANUAL Rel. 3-315
Supersedes Rel. 3-106 and 3-214 2/22/02



NOTE:

133 Clay, Firefrefractory
134 Clay, Brick

135 Clay, Bentonite
136 Clay, Fullersearth
137 Clay, Common

Category - Abrasives

181 Abrasives, Emery
182 Abrasives, Corundum
183 Abrasives, Diamond
184 Abrasives, Garnet
185 Abrasives, Tripoli
186 Abrasives, Feldspar

Appendix 5, Page 6
H-3600-1 MINERAL MATERIALS DISPOSAL HANDBOOK
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All Disposals for Abrasives must Be Entered by Volume, in Cubic Yards

Category - Gemstones

256 Gemstone, Semiprecious

257 Gemstone, Nonprecious *
258 Gemstone, Coral, common
259 Gemstone, Coral, precious

* 257 Nonprecious Gemstone Includes Petrified Wood. All Disposals for Gemstones must

Be Entered by Volume, in Cubic Yards

Category - Pumice

491 Pumice, Pumicite
492 Pumice, Volcanic ash

493 Pumice, Volcanic cinder

494 Pumice, Volcanic dust
495 Pumice, Scoria

Category - Sand and Gravel

BLM MANUAL

Supersedes Rel.

3-106 and 3-214

Rel.

3-315
2/22/02
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521 Sand and Gravel, Sand
522 Sand and Gravd, Shale
523 Sand and Gravel, Gravd
524 Sand and Gravel, Clinker
525 Sand and Gravel, S& G

Category - Stone

561 Stone, Dimension

562 Stone, Crushed & broken
563 Stone, Rip-rap

564 Stone, Weathered granite
565 Stone, Specialty

566 Stone, Tufa

Category - Soil/Other

891 Sail/Other, Fill

892 Sail/Other, Topsail
893 Soil/Other, Peat/humus
894 Soil/Other, Diatomite

NOTE: Do not report restoration or reclamation as a material or commodity. Restoration or
reclamation is an action which will be handled elsewhere in Case Recordation.

BLM MANUAL Rel. 3-315
Supersedes Rel. 3-106 and 3-214 2/22/02
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Case Types and Action Codes

The information found in the Action Record of the standard Case Recordation System case abstract is
designed to present an encapsulated history of major actions entered in sufficient detail to permit the user
to recover minimum reporting requirements (such as the supporting data for the annual PL S report).
These records consist of four items, action date, action code (AC), action remarks, and pending action.

Numerous Action Codes can be found in DE 2910 of the CDD/CMR. The standard sequence of Action
Codes for mineral material disposal islisted in Table 3 by case type.

GENERAL RULES FOR Reports Production

D Action codes preceded by the pound symbol, #, are necessary for production of the
annual PLS report.

2 Action codes preceded by the asterisk symboal, *, are necessary for the production of
monthly, quarterly, semiannual, and annual mineral material reports.

(©)] At aminimum, the action codes indicated in (1) and (2) above and listed for the
individual case types are mandatory to be entered for each case in order to generate a
report.

Adhering to this requirement for data entry will enable the Mineral Material program office to meet basic
program reporting need’ s bureau-wide and provide a degree of entry standardization.

Additional codes, not shown here, may be entered at the discretion of the state or field offices.

NOTE: AC 124 - APPLICATION RECEIVED Should Only Be Used in the Following Case Types:
360211, 360212, 360213, 361111, 361112, 361113, 361311, 361312, 361313, 361321, 361322,
361323, 362111, 362112, 362113, 362211, 362212, 362213, and 362913.

AC 387 - CASE ESTABLISHED Should Only Be Used in the Following Case Types:
360311, 360312, 360313, 360411, 360412, 360413, 360511, 360512, and 360513.

NOTE: ACO005 - NEPA Analysis Received must be entered as one day later than the date entered
for AC 124 - Application Received. This is necessary because the case recordation system is
designed so that the smaller number AC will appear first if all ACs have the same date.
Put the actual date of the NEPA document in Action Remarks.

BLM MANUAL Rel. 3-315
Supersedes Rel. 3-106 and 3-214 2/22/02
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NOTE: In all case types (361111, 361112, 361113, 361311, 361312, 361313, 361321, 361322, 361323,
362111, 362112, 362113, and 362913) that require an AC 132 - Appraisal/Reappraisal
Approved, the AC 132 will be entered prior to the entry of AC 507 (CONTRACTED CUBIC
YARDS) or AC 508 (CONTRACTED TONS). The definition of AC 132 has been amended
to include a unit of measure for use in Mineral Materials (3600) cases.

BLM MANUAL Rel. 3-315
Supersedes Rel. 3-106 and 3-214 2/22/02
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Table 3. Standard Action Code Sequences
by Case Type for Mineral Materials

EXPLORATION PERMIT

CASE TYPES: 360211, 360212, 360213

ACTION CODE SEQUENCE

* 124 Application Received (date the application is received)
669 Land Status Checked (date the land status is checked)
+ 005 NEPA Analysis Received (date the NEPA report is received)
* 276 Permit/License Issued (date permit/license is issued)
763 Expires ( date permit/license expires)
* 125  Application Reected/Denied (date application is rejected or denied)
* 130  Application Withdrawn (date application was withdrawn)
* 041 Compliance Report Rec'd (date a compliance report is completed)
* 234 Expired (date the case expired)
* 970 Case Closed (actual date the case is closed)

+ NOTE: Must be at least one day later than AC 124.

GENERAL RULES FOR Reports Production

D Action codes preceded by the pound symbol, #, are necessary for production of the
annual PLS report.

2 Action codes preceded by the asterisk symbol, *, are necessary for the production of
monthly, quarterly, semiannual, and annual mineral material reports.

(©)) At aminimum, the action codes indicated in (1) and (2) above and listed for the
individual case types are mandatory to be entered for each case in order to generate a

report.

BLM MANUAL Rel. 3-315
Supersedes Rel. 3-106 and 3-214 2/22/02
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UNAUTHORIZED USE

CASE TYPES: 360311, 360312, 360313

ACTION CODE SEQUENCE

* 387 Case Established (date the case is established)

669 Land Status Checked (date the land status is checked)

017 Notice of Trespass Sent (date the initial trespass notice is sent)
+ 167  Administrative Negotiations (date notice of trespass is acknowledged by

trespasser; case resolution is pending

administrative negotiations)

* 132 Appraisal/Reappraisal Approved (date the appraised value is received from
Appraisals)
* 023  Trespassed Quantities Determined (total amount trespassed in cubic yards as
- Cubic Yards determined by BLM)
* 024  Trespassed Quantities Determined (total amount trespassed in tons as
- Tons determined by BLM)
* 041 Compliance Report Received (date the compliance report is completed)
019 Trespass Payment Requ%ted (date and amount of monies requested for trespass
settlement)
* 120 Appeal Filed++ (date the alleged trespasser appeals trespass
notice)
021 Trespass Payment Received (date and amount of monies requested for trespass
settlement is received)
186 Debt Declared Uncollectible (date determined monies requested are
uncollectible)
* 018 Trespass Resolved (date trespass is determined to be resolved)
402 Trespass Unresolved (date the trespass is determined to be
unresolvable)
* 970 Case Closed (actual date the case is closed)
BLM MANUAL Rel. 3-315
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+ NOTE: Must be one day (at least) later than AC 387.

++ NOTE: Additional codes must be entered to portray the appeals process accurately.

NOTE: AC 005 - NEPA Analysis may be required for some BLM driven actions.

NOTE: AC 018 - Trespass Resolved or AC 402 - Trespass Unresolved, sets case disposition to

authorized.

GENERAL RULES FOR Reports Production

D Action codes preceded by the pound symbol, #, are necessary for production of the
annual PLS report.

2 Action codes preceded by the asterisk symboal, *, are necessary for the production of
monthly, quarterly, semiannual, and annual mineral material reports.

(©)) At aminimum, the action codes indicated in (1) and (2) above and listed for the
individual case types are mandatory to be entered for each case in order to generate a
report.

BLM MANUAL Rel. 3-315
Supersedes Rel. 3-106 and 3-214 2/22/02
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COMMUNITY PITSAND COMMON USE AREAS

COMMUNITY PITS

CASE TYPES:360411, 360412, 360413

COMMON USE AREAS

CASE TYPES: 360511, 360512, 360513
ACTION CODE SEQUENCE
# 387  Case Established

669 Land Status Checked
005 NEPA Analysis Received

(date the case is established)

(date the land status is checked)

(date the NEPA report is received)

(total amount needed for reclamation of a pit)

(date the appraised value is received from

Appraisals)

(date permit/license is issued)

(total cubic yards contracted for by applicant)
(total tons contracted for by applicant)

(total value of an amount contracted for)
(amount of production reported in cubic yards)
(amount of production reported in tons)

(value of the amount of production reported)

540 Reclamation Payment Received (amount of a reclamation fee that is collected)

# 022  Reclamation Cost Determined +
# 132 Appraisal Approved++

# 276  Permit/License Issued+++

# 507  Cubic Yards

# 508 Tons

# 509 Tota Value

# 537  Produced Cubic Yards

# 538  Produced Tons

# 539  Produced Value

* 041  Compliance Report Received
* 244 Terminated ++++

# 970 Case Closed +++++

BLM MANUAL
Supersedes Rel. 3-106 and 3-214

(date the compliance report is completed)
(date the case is terminated)

(actual date the case is closed)

Rel. 3-315
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+ NOTE: Represents the total cost of pit reclamation. In Action Remarks enter total cost of
reclamation and also the fee set per cubic yard or per ton.

++ NOTE: Enter this code each time the commodity is reappraised.

+++  NOTE: This code changes the case disposition to authorized. Its action date is the day the
authorized officer signs the document establishing the community pit or common
use area. Do not use this AC for individual sales from the pit or area.

++++ NOTE: Used to indicate that sales are no longer being made from this pit or area.

Changes case disposition to terminated.

+++++ NOTE: Enter after all reclamation is complete and case closed.

NOTE: AC’s 507 and 508 along with corresponding 509, 537, 538 and 539 indicate individual sales
and productions that occur within the community pit or common use area. See examples
provided later in the document.

GENERAL RULES FOR Reports Production

D Action codes preceded by the pound symbol, #, are necessary for production of the
annual PLS report.

2 Action codes preceded by the asterisk symbol, *, are necessary for the production of
monthly, quarterly, semiannual, and annual mineral material reports.

(©)] At aminimum, the action codes indicated in (1) and (2) above and listed for the
individual case types are mandatory to be entered for each case in order to generate a

report.

BLM MANUAL Rel. 3-315
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NEGOTIATED SALES AND FREE USE PERMITS

NEGOTIATED SALES

CASE TYPES:361111, 361112, 361113

FREE USE PERMITS

CASE TYPES:362111, 362112, 362113, 362211, 362212, 362213, 362913

ACTION CODE SEQUENCE

# 124  Application Received
669  Land Status Checked
+ 005  NEPA Analysis Received
# 132  Appraisal/Reappraisal Approved
# 276  Permit/License Issued
763  Expires
* 125  Application Rejected-Denied
* 130  Application Withdrawn
# 507  Cubic Yards
# 508 Tons
# 509 Tota Vaue
# 537  Produced Cubic Yards
# 538  Produced Tons
# 539  Produced Value
* 041  Compliance Report Received
BLM MANUAL

Supersedes Rel. 3-106 and 3-214

(date the application is received)
(date the land status is checked)
(date the NEPA report is received)

(date the appraised value is received from

Appraisals)

(date permit/license is issued)

(date permit/license expires)

(date application is rejected or denied)

(date application was withdrawn)

(total cubic yards contracted for by applicant)
(total tons contracted for by applicant)

(total value of an amount contracted for, or
issued as a free use permit.)

(amount of production reported in cubic yards)
(amount of production reported in tons)
(value of the amount of production reported)

(date the compliance report is completed)

Rel. 3-315
2/22/02
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* 244 Terminated (date the case is terminated)

* 234 Case Expi red (date the case expired)

# 970 Case Closed (actual date the case is closed)
+ NOTE: Must be at least one day later than AC 124,

GENERAL RULES FOR Reports Production

D Action codes preceded by the pound symbol, #, are necessary for production of the
annual PLS report.

2 Action codes preceded by the asterisk symbol, *, are necessary for the production of
monthly, quarterly, semiannual, and annual mineral material reports.

(©)) At aminimum, the action codes indicated in (1) and (2) above and listed for the
individual case types are mandatory to be entered for each case in order to generate a
report.

BLM MANUAL Rel. 3-315
Supersedes Rel. 3-106 and 3-214 2/22/02
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NONRENEWABLE COMPETITIVE SALES

CASE TYPES:361311, 361312, 361313

ACTION CODE SEQUENCE

# 124
669
005
# 132
# 132
# 276
763
291
* 125
* 130
# 507
# 508
# 509
392
# 537
# 538
# 539
392
* 041
* 234
* 244
# 970
BLM MANUAL

Application Received

Land Status Checked

NEPA Analysis Received
Appraisal/Reappraisal Approved

Appraisal/Reappraisal Approved+
Permit/License Issued
Expires

Proof of Publication
Application Rejected-Denied
Application Withdrawn
Cubic Yards

Tons

Total Vaue

Monies Received

Produced Cubic Yards
Produced Tons

Produced Value

Monies Received
Compliance Report Received
Case Expired

Terminated

Case Closed

Supersedes Rel. 3-106 and 3-214

(date the application is received)
(date the land status is checked)
(date the NEPA report is received)

(date the appraised value is received from

Appraisals)

(value of the high bid received, if any)

(date permit/license is issued)

(date permit/license expires)

(date(s) of publication)

(date application is rejected or denied)

(date application was withdrawn)

(total cubic yards contracted for by applicant)
(total tons contracted for by applicant)

(total value of the amount contracted for)
(amount and type of monies received)
(amount of production reported in cubic yards)
(amount of production reported in tons)
(value of the amount of production reported)
(amount monies for production received)
(date the compliance report is completed)
(date the case expired)

(date the case is terminated)

(actual date the case is closed)

Rel. 3-315
2/22/02
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+ NOTE: Enter in action remarks the accepted “high bid” value for the unit of material, if

higher than the appraised value, and note “high bid” in the general remarks.

GENERAL RULES FOR Reports Production

D Action codes preceded by the pound symbol, #, are necessary for production of the
annual PLS report.

2 Action codes preceded by the asterisk symbol, *, are necessary for the production of
monthly, quarterly, semiannual, and annual mineral material reports.

(©)) At aminimum, the action codes indicated in (1) and (2) above and listed for the
individual case types are mandatory to be entered for each case in order to generate a
report.

BLM MANUAL Rel. 3-315
Supersedes Rel. 3-106 and 3-214 2/22/02
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RENEWABLE COMPETITIVE SALES

CASE TYPES:361321, 361322, 361323

ACTION CODE SEQUENCE

*+ OH OH ¥

F+

#
#

BLM MANUAL

124
669
005
132

132
276
763
291
125
130
507
508
509
392
537
538
539
392
041
314
279
392
507
508

Application Received

Land Status Checked

NEPA Analysis Received
Appraisal/Reappraisal Approved

Appraisal/Reappraisal Approved+
Permit/License Issued
Expires

Proof of Publication
Application Rejected-Denied
Application Withdrawn
Cubic Yards

Tons

Total Value

Monies Received

Produced Cubic Y ards
Produced Tons

Produced Value

Monies Received
Compliance Report Received
Renewal Application Filed
Permit/License Renewed
Monies Received

Cubic Yards

Tons

Supersedes Rel. 3-106 and 3-214

(date the application is received)
(date the land status is checked)
(date the NEPA report is received)

(date the appraised value is received from

Appraisals)

(value of the high bid received, if any)

(date permit/license is issued)

(date permit/license expires)

(date(s) of publication)

(date application is rejected or denied)

(date application was withdrawn)

(total cubic yards contracted for by applicant)
(total tons contracted for by applicant)

(total value of the amount contracted for)
(amount and type of monies received)
(amount of production reported in cubic yards)
(amount of production reported in tons)
(value of the amount of production reported)
(amount monies for production received)
(date the compliance report is completed)
(date the renewal application is received)
(date permit/license is renewed)

(amount and type of monies received)

(total cubic yards contracted for by applicant)

(total tons contracted for by applicant)

Rel. 3-315
2/22/02



Appendix 5, Page 20
H-3600-1 MINERAL MATERIALS DISPOSAL HANDBOOK
Case Type / Action Code Data Standards

# 509 Totd Value (total value of the amount contracted for)
392 Monies Received (amount monies for production received)
* 234  Case Expired (date the case expired)
* 244  Terminated (date the case is terminated)
# 970 Case Closed (actual date the case is closed)
+ NOTE: Enter in action remarks the accepted “high bid” value for the unit of material, if

higher than the appraised value, and note “high bid” in the general remarks.

GENERAL RULES FOR Reports Production

D Action codes preceded by the pound symbol, #, are necessary for production of the
annual PLS report.

2 Action codes preceded by the asterisk symbol, *, are necessary for the production of
monthly, quarterly, semiannual, and annual mineral material reports.

(©)) At aminimum, the action codes indicated in (1) and (2) above and listed for the
individual case types are mandatory to be entered for each case in order to generate a

report

BLM MANUAL Rel. 3-315
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Table 4. Additional Optional Action Codes

Several additional AC’s are recommended, but are optional. Some are listed below.

For additional codes refer to DE 2910.

144
235
247
278
279
376
392
379
501
600
763
887
909

Payment in Lieu of Production (redefinition in DE 2910) *
Extended

Future Action Suspense

Pmt-Lic Modified

Pmt-Lic Renewed or extended

Bond Filed (Bond Number)

Monies received ( monies which are not identified by any other ‘dedicated’ action code)
Refund Authorized

Reference Number (Contract Number)

Records

Expires

Agreement Signed

Bond Accepted

Can beused in Negotiated Sales, Case Types 361111, 361112, 361113, Nonrenewable
Competitive Sales, Case Types 361311, 361312, 361313, and Renewable Competitive Sales,
Case Types 361321, 361322, 361323.

Note: If bond isnot held by BLM but by another entity (such as a state or a county with which
BLM hasamemorandum of understanding or interagency agreement) an entry should be made to
the General Remarks section as to the bond amount and the bond holders name.

BLM MANUAL

Rel. 3-315
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Selected Action Codes and Optional and Mandatory Remarks

Thereis a21-character field following the AC’ s called Action Remarks, which allows for the entry of
additional "free format" type information. In order to collect mineral materials data which cannot be
obtained using the basic screen abstracts format, we have established mandatory Action Remarks formats
for dataentry. These Action Remarks must be entered in the standardized format for automatic
computation purposes. This format includes delimiters, or symbols, which are used to separate types of
information.

Table5identifies select AC' sand provides a description of appropriate use, and illustrates some
optional and all mandatory Action Remark entries and formats. Refer to the Service Center Case
Recordation User Guide for conventions commonly used in the Action Remarksfield. Following these
guidelines will help to avoid the common data entry errors observed in this Case Recordation System
program.

NOTE: There are some conventions that must be followed in the data entry so that Public Land
Statistics (PLS) output reports can be generated from the Case Recordation System.
Whereas Table 5 provides the details, requirements for those items where most errors have

been observed in data entry, are summarized below:

A. Action Remarks (MANDATORY)

1 Doallar values are entered with the $ sign, the whole number without commas, decimal,
cents amount (2 places), and must end with a semicolon. If the valueislessthan a
dollar, one zero must precede the decimal.

For example: $2,500isenteredas  $2500.00;
75 centsisentered as  $0.75;

2. Volume (or weight) values are entered without commas. At least one numeric character

BLM MANUAL Rel. 3-315
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must be entered to the right of the decimal point.

For example: 12,120 cubic yards are entered as12120.0;
13,330 tonsis entered as 13330.0;

3. Semicolon in Action Remarks: One and only one semicolon isallowed per linein
Action Remarks.

B. General Remarks (MANDATORY)

Presently, the only mandatory mineral material information to be stored in the Generd Remarks record is
the customer name from community pit and common use area. The two digit number after the semicolon
in Action Remarks corresponds to the line number in General Remarks on which the applicants name is
entered.

For example:  If production of 2,000 cyds by John Smith has been entered in Action
Remarks of AC 537 and the Action Remarks identified his production
quantity followed with a 03 as2000.0:03, then John Smith’s nameis
entered as Smith John in General Remarks on line 03.

C. Community Pit and Common Use Area Serial Numbers (OPTIONAL)

Large cases (e.g., with over 100 permits issued yearly) may be reserialized at the beginning of each FY.
This option decreases the size of the case and Serial Register Page.

When reserializing an old case cross reference the serial number of the new case in the General Remarks
of the old case and enter AC 970 as of the end of the FY in the old case.

In the new case, record the original dates from the original case for action codes 387, 669, 005, 106, 276,
and the latest 132. Cross reference the serial number of the old case in the General Remarks. Summarize
the total permitted, produced, value, and reclamation cost up through the end of the previous case(s).
Thiswill assist in tracking and cal culating amount of reserves remaining in the pit and reclamation

BLM MANUAL Rel. 3-315
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amounts received. Continue entering the permitted, produced, and reclamation action codes and
customer name in General Remarks for each new permit.

Table 5. Selected Action Codes
Optional & Mandatory Remarks

At aminimum, the AC’ sindicated below and listed for theindividual case types are Mandatory to be
entered for each case in order to generate areport.

Sales and Free Use Permits

124 - Application All cases other than trespass, MANDATORY
Received community pit, or common use areas

are started with AC 124.
387 - Caxe Use for establishment of community = MANDATORY
Established pits, common use areas and trespass.
276 - Permit/ Enter when permit/contract is MANDATORY
Contract |ssued authorized, or when letter of

authorization isissued of com. pit or
common use areais approved. AC
276 should not be used for each sale
or permit within acase (e.g.,
individual sales from acommunity
pit.)

763 - Expires Enter the future date when the MANDATORY
authorized permit/contract expires.
AC 763 should not be used for each
sale or permit within a case (e.g.,
individual sales from a community

pit.)

BLM MANUAL Rel. 3-315
Supersedes Rel. 3-106 and 3-214 2/22/02
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132 -
Appraisal/Reappr
Apprvd

BLM MANUAL
Supersedes Rel.

Enter the value of material per unit of
measurement.

The remarks information isused to
compute total values and produced
values by multiplying the value of
AC 132 by thevaluesin AC s 507 or
508 to equal AC 509 and AC 132 by
AC 537 or AC538to equal AC 539.

The action date for appraisals made
prior to case establishment, such as
the area-wides, is the date the
appraisal is applied to the subject
case.

3-106 and 3-214

MANDATORY

Enter the dollar sign, the whole
number, without commas, the
decimal, cents amount, and an ending
semicolon. After the semi-colon a
unit of measure is required. If the
valueislessthan adollar, one zero
must precede the decimal.

Ex: $1000.00;TN or $0.50;CY

NOTE: The actual date of the
appraisal is stored in General
Remarks.

Rel. 3-315
2/22/02
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BLM MANUAL
Supersedes Rel.

For reporting purposes, this date
must not precede the date of

AC 124.

See 2nd example to the right.

3-106 and 3-214

Public Land Statistics (PLS) output
reports require only one semicolon
per Action Remarksline. The PLS
report also REQUIRES that you
enter two decimal places after the
decimal point in Action Remarks, as
well as entering the ($) dollar
symbol. The PLS programs
REQUIRE that theinitial appraisal
AC 132, PRECEDE AC’s 507
(cyds) or 508 (tons). Thisisto
indicate the current appraised value
of the contract/permit in force.

For subsequent reappraisals,

AC 132 should be placed in logical
date sequence as they occur during
the lifetime of the case. Eachtime
the contract/permit is regppraised
with a value assgned, there needs to
be a different appraised AC 132 that
PRECEDES the renewed 507 or 508
action code figure.

For Community Pits and Common
Use Areas, wherethe AC’'s 507 and
508 may appear multiple times during
the case history, it is only necessary
that the AC 132 PRECEDE those
507 or 508 action codes that relateto
reappraisals for renewal.

Rel. 3-315
2/22/02
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144 - Payment inlieu  Enter Date Payment Received inlieu  Enter amount, semicolon, and
of Production of Production or operations. Usefor  applicable year in action remarks.
3140, 32, 34, 35 and 36 case groups.

Ex: $3840.00;11th year
For case group 36, use when payment

ismadein lieu of production. For amount entry format, see

AC 132.

BLM MANUAL Rel. 3-315
Supersedes Rel. 3-106 and 3-214 2/22/02
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507 -
CONTD/PMTD -
CUYDS

BLM MANUAL
Supersedes Rel.

Defined as contract/permit total
yards. Enter (contract/permit)
volume in cubic yards when
contract/permit is authorized. Show
the total amount of material to be
removed during the life of the case.
Negative entries can be made when
contracted volumes have to be
adjusted. Each individual small sale
contract volume from community pits
(case type 3605) are entered as
individual 507 or 508 action codes as

appropriate.

3-106 and 3-214

MANDATORY

There are 10 available positions to
enter numbers to the | eft of the
decimal point.

DO NOT USE COMMAS.

NOTE: The entry of commas has
been a common mistake during the
history of the data entry program.
Do not use commas with numbers.
Follow whole numbers by entering
a decimal point, and next enter one
numeric character to the right of
the decimal point. End the line

with a semicolon.

Ex: 12,560 cydsisentered as
12560.0; in Action Remarks

NOTE: ONE AND ONLY ONE

semicolon is allowed per line in

Action Remarks. For sales from a
community pit, a two digit code
such as “01" is entered after the
semicolon and the sale is reference
to the customer name in General
Remarks. DO NOT add a second
semicolon after the “01".

See AC 106 for negdtive entry
format.

NOTE: The PLS program

Rel. 3-315
2/22/02
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508 -

CONTD/PMTD -
TONS

509 -
CONTD/PMTD
Total Vaue

BLM MANUAL
Supersedes Rel.

Defines as Contract/Permit Total
Tons.

Defined as Contract/Permit Total
Vaue. Compute total value as
shown in AC 132 above and enter the
dollar figure in Action Remarks.

3-106 and 3-214

See AC 507 above for entry
convention.

MANDATORY

Asin any dollar value, (see format
for AC 132), enter the $ followed by
up to 10 numeric characters (for
whole numbers) a decimal point and
2 characters (to the right of the
decimal point) for cents, and end the
line with a semicolon.

Ex: $15757.00;

NOTE: You MUST enter both

AC 509 and AC539. The reason
that these quantities must be
entered is that the Case
Recordation System data base does
not perform any computations.
Therefore, in order to see these
items displayed on routine Serial
Register pages or Case Abstracts,
users must enter the Total and
Produced Value quantities.

(The PLS output reports: M19, M20,
and M 21 contain programming which
does perform computations to
achieve quantities for AC’s 509 and
539.)

Rel. 3-315
2/22/02
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022 - Reclamation
Cost Determined

537 - Produced
CUBIC YARDS

BLM MANUAL
Supersedes Rel.

Useto enter dollar value for the total
reclamation cost for the site, and the
per unit reclamation fee along with
unit of measure (3604 & 3605 case

types).

AC 022 is also used to show
adjustments in this cost target for
reclamation when the permittee
performs reclamation In-lieu of the
reclamation fee.

Enter production units when paid for
or removed. Thefirst payment
should be entered as production, even
if it isthe only payment.

3-106 and 3-214

MANDATORY

Enter estimated amount to reclaim
the pit and the per unit reclamation
fee.

Ex: $98000.00:$0.10/CY or
$98000.00;$0.10/TN

In-lieu work is entered as a negative
number.

Ex: -$1250.00;02

Permittee is identified by the suffix
“02".

MANDATORY
Enter unitsasin AC 507.

Rel. 3-315
2/22/02
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538 - Produced Tons

BLM MANUAL

Supersedes Rel.

Enter Disposals from community pit
or common use areawith atwo-digit
identifier in the action remarks which
corresponds with General Remarks
on which the producersislisted.

Follow instructions for AC 537
above.

3-106 and 3-214

For cases where there ismore than
one party removing from the pit, such
asin community pits, identify each
producer by a two-digit number
corresponding to the same line
number in General Remarks.

Ex: 125.5;02.

Where “02" correspondsto line “02"
in General Remarks which contains
the customers last name followed by
the customer’s first name, and if
necessary the customer’s middie
initial.

NOTE: The PLS program
REQUIRES that the user enter a
decimal point, and at least 1
position to the right of the decimal
point, even for zero production in
recording the produced quantity in
Remarks.

Ex: Zero productionis entered in
Action Remarks as, 0.0;

See AC 537 above.

Rel. 3-315
2/22/02
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539 - Produced
Value

540 - Redamation
Payment Received

BLM MANUAL
Supersedes Rel.

Enter the dollar value of production
by multiplying the last appraised
value (AC 132) by the number of yds
(AC 537) or tons (AC 538) produced

For use with community pit & CUA.
Use to show reclamation fee paid on
production. Enter reclamation in lieu
as negative value -$00.00; The value
of such work should be subtracted
from the total cost of pit reclamation,
by coding in anegative entry.

3-106 and 3-214

MANDATORY

Follow Dollar entry guidelines
outlined in the previous instructions
for dataentry for

AC 132 and AC509. Identify
individual customers from
nonexclusive sites using the line
number reference guidancerelatedin
the previous instructions and
discussions for (AC 537) above.

NOTE: You MUST enter both
AC 509 and AC 539 data.

The PLS program REQUIRES the
entry of adollar ($) symbol, up to 10
positions to the left of the decimal
point, a decimal point, and at |east
two positions to the right of the
decimal point.

Ex: $50,000.00 as $50000.00;
50 cents as $0.50;

MANDATORY

Enter dollar amount in standard
format. Identify producerswith the
same numeric indicator asin AC 537.

Rel. 3-315
2/22/02
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244 - Cae This action codeis one of two AC's

Terminated which must be used to set the Case
Disposition when closing out a case.
This code is used when either as the
result of Bureau decision or
proprietor’ s exhausting of the
resources of the authorized area the
land no longer supports the original
authorization. Thiscodeis reserved
for situations where the resources are
exhausted or the authorization is
terminated PRIOR to the
authorization expiration date.

234 - Expired This AC isthe second of the
mandatory AC’s used to set the Case
Disposition when closing out a case.

AC 234 is used when authorization
expires in accordance with contract
or permit conditions.

970 - Case Closed This action code must be used to
close out all cases. Setsthe case
disposition to closed.

BLM MANUAL Rel. 3-315
Supersedes Rel. 3-106 and 3-214 2/22/02
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UNAUTHORIZED USE

387 - Case Used for trespass cases, and

Established establishing community pitsand
COmMMON use areas.

017 - Notice of For recording when notice is sent.

Trespass Sent

167- Administrative
Negotiation

021-Trespass
Payment Received

018 - Trespass
Resolved

402 - Trespass Case cannot be resolved.

Unresolved
244 - Terminated

967 - Case Closed
without Action

970 - Case Closed

BLM MANUAL
Supersedes Rel. 3-106 and 3-214

Enter the date when case was
established. For trespass enter date
when trespass was discovered.

Enter date notice was sent.

Enter when the trespasser has
acknowledged the trespass and the
case is in administrative negotiation.

Enter asin any dollar value (See
format for AC 132).

Enter if trespass is settled or no
trespass occurred.

Enter if trespass actually occurred but
trespasser cannot be found.

Rel. 3-315
2/22/02
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Examples of Mineral Material Case Entries into the Case Recordation

System

A. Negotiated Sale - Case Type 361113

Events

1. On May 28, 1987, Robert Jones
Construction applies for 45,000 cyds of sand
& gravel at a certain location.

2. Land Status was Checked on May 29,
1987

3. After the land is determined to be
available, a NEPA analysis is done and
approved or signed on June 10, 1987.

4. On June 12, 1987, it is determined that an
area-wide appraisal approved 02/10/1987
applies for the material in this site. The
material is valued at 50¢/cyd.

BLM MANUAL

Supersedes Rel. 3-106 and 3-214

Entry

Build the case abstract using case type
361113 and commodity code 525.

To complete Record 5, use action date
05/28/1987 and AC 124.

Enter 05/29/1987, and AC 669

Call up your abstract or action update and
enter the date, 06/10/1987, AC 005, and

any action remarks you may want to include.

Enter the date, 06/12/1987, AC 132, and
$0.50:CY in Action Remarks.

The area-wide appraisal information
(02/10/1987) should be placed in General
Remarks.

Rel. 3-315
2/22/02
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5. Authorized officer approves and signs a
contract for 45,000 cyds, on 06/20/1987,
which expires 06/20/1992.

6. The next day, Mr. Jones comes to pick up
the contract and pay for 4,500 cyds. of sand
& gravel to be removed immediately.

7. May 15, 1989, Jones makes a payment
in-lieu of production equal to 10 percent
(%) of total contracted value, or $2,250. This
pays for 4,500 cyds.

8. April 1, 1990 the office receives a check
from Jones for 20,500 cyds. Applying his in
lieu payment of 4,500 cyds, he now removes
25,000 cyds.

Enter 06/20/1987, AC 276. On next line
enter same date, AC 507 and 45000.0; in
Action Remarks.

NOTE: Remember to ALWAYS enter a
decimal point and at least 1 (for volume)
and 2 (for Dollar Values) positions to the
right of the decimal point. The PLS
REQUIRES this to correctly calculate
totals. On next line enter same date, AC
509 and 22500.00; in Action Remarks (the
result of multiplying AC 507 (45000) by AC
132 ($0.50/CY)).

Enter AC 763 with expiration date
06/20/1992;

Enter 06/21/1987, AC 537 & in Action
Remarks, 4500.0; On the next line, enter
same date, AC 539 and in Action Remarks
enter $2250.00; the result of multiplying AC
537 by the most recent AC 132.

Enter 05/15/1989, AC 144 and $2250.00;
2nd year in Action Remarks.

Enter 04/01/1990, AC 537 and 25000.0;. On
the next line, enter same date, AC 539 and in
Action Remarks, $12500.00; the result of
(25000 x $0.50).

BLM MANUAL

Supersedes Rel. 3-106 and 3-214

Rel. 3-315
2/22/02
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9. Compliance check is performed. Report
is finalized 05/10/1990.

10. 05/20/1991 it is determined that the site
contains 2,000 cyds less than originally
contracted for. The contract is amended.

11. New appraisal approved 05/30/1991
establishes new value of 60¢ per cyd.

12. Jones pays for 6,000 cyds on
06/30/1991.

13. On March 01, 1992, Jones pays for the
remaining 7,500 cyds.

14. June 10, 1992, site is inspected and
found satisfactory

15. June 20, 1992, contract term expired

16. August 10, 1992, case closed

BLM MANUAL

Supersedes Rel. 3-106 and 3-214

Enter 05/10/1990, AC 041 and any pertinent
comments or perhaps date of actual
inspection in Action or General Remarks.
Date would be entered in the format
MM/DD/YYYY

Enter 05/20/1991, AC 507 and in Action

Remarks -2000.0;. On the next line enter the
same date, AC 509 & in Action Remarks,

-$1000.00;

Enter 05/30/1991, AC 132 and in Action
Remarks $0.60:cy

Enter 06/30/1991, AC 537 and in Action
Remarks 6000.0;. On the next line, enter
same date, AC 539 and in Action Remarks

$3600.00;

Enter 03/01/1992, AC 537 and in Action
Remarks 7500.0;. On the next line, enter
same date, AC 539 and in Action Remarks

$4500.00;

Enter 06/10/1992, AC 041 and any pertinent
comments in Action or General Remarks.

Enter 06/20/1992, AC 234

Enter 08/10/1992, AC 930

Rel. 3-315
2/22/02
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B. Community Pit Establishment & Disposal - Case Type 360413

Events

1. An area is sited for a community pit on
01/15/86,

2.Land status is checked

3. NEPA analysis is completed.

4. The NEPA analysis reveals a needed
change in location

5. Appraisal on 02/10/1986 determines the
value of material as 50¢ per cyd.

6. Total estimated cost to reclaim pit is
$12,500 at a reclamation fee of 10¢ per cyd.
Determination made on 02/13/1986.

7. Community Pit approved, on 02/15/1986.

Entry

Build the case abstract using case type
360413, the proper commodity code and
begin the action record sequence as:

01/15/1986, AC 387

01/15/1986, AC 669

01/29/1986, AC 005

Go into the case abstract and modify the
location and acreage as necessary.

Enter 02/10/1986, AC 132, and Action
Remarks $0.50;:CY

Enter 02/13/1986, AC 022, and Action
Remarks $12500.00:$0.10

02/15/1986, AC 276, 125000.0;

In Action Remarks enter estimated total
volume of removable materials cyds. (As an
option decided to record this in Action
Remarks for future reference.

BLM MANUAL

Supersedes Rel. 3-106 and 3-214

Rel. 3-315
2/22/02
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8. 02/16/1986 Sam Smith buys 500 cyds.
(Also pays reclamation fee)

9. 03/15/86, Joe White, contracts for 6,000
cyds. of material. Pays up front the total
contract amount including the reclamation
fee.

10. Rivers construction buys 100 cyds. on
July 5, 1986 (plus reclamation fee).

11. August 20, 1986, Joe White pays for an
additional 1,000 cyds. of material under the
3/15/86 contract, plus reclamation fee.

12. 03/18/87 material in pit is reappraised at
75¢ per cyd. and so on for the life of
community pit.

BLM MANUAL

Supersedes Rel. 3-106 and 3-214

02/16/1986, AC 507, 500.0;01

02/16/1986, AC 509, $250.00;01

02/16/1986, AC 537, 500.0;01

02/16/1986, AC 539, $250.00;01

02/16/1986, AC 540, $50.00;01

(On line 01 in General Remarks enter Smith
Sam)

03/15/1986, AC 507, 6000.0;02
03/15/1986, AC 509, $3000.00;02
03/15/1986, AC 537, 6000.0;02
03/15/1986, AC 539, $3000.00;02
03/15/1986, AC 540, $600.00;02

(On line 02 in General Remarks enter
White Joe)

07/05/1986, AC 507, 100.0;03
07/05/1986, AC 509, $50.00;03
07/05/1986, AC 537, 100.0;03
07/05/1986, AC 539, $50.00;03
07/05/1986, AC 540, $10.00:;03

(On line 03 in General Remarks enter

Rivers Construction)

08/20/1986, AC 537, 1000.0;02
08/20/1986, AC 539, $500.00;02
08/20/1986, AC 540, $100.00;02

03/18/1987, AC 132, $0.75;CY

Rel. 3-315
2/22/02
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C. Exploration Permit - Case Type 360213

Event Entry

1. On May 11, 1990, Chavez County applies Build the case abstract using Case Type
for an exploration permit for caliche. 360213, commodity code, 098, and begin
action record sequence as:

05/11/1990, AC 124

2. Land status is checked on 5/15/1990 05/15/1990, AC 669

3. Roswell Resource Area staff complete an  06/15/1990, AC 005
Environmental Assessment (EA) on the

proposed site, including an archeological

clearance, on June 15, 1990. The result of

the EA is a recommendation for

authorization.

4. On June 18, 1990, the Area Manager 06/18/1990, AC 276
approves a 30-day exploration permit and the 07/18/1990. AC 763
Chavez County Commissioner signs the

permit.

5. On June 20, 1990, an auger working for 06/20/1990, AC 041
Chavez County completes a test drilling

program on the site with the District geologist

witnessing the operation. The results of the

drilling program are negative. The geologist

files a compliance report with the Resource

Area Office.

BLM MANUAL Rel. 3-315
Supersedes Rel. 3-106 and 3-214 2/22/02
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6. The expiration date of the permit passes 07/18/1990, AC 234
without correspondence from the County.

7. The District Geologist contacts the 07/19/1990, AC 104
Chavez County Commissioner to inquire if
there is still interest in the permit.

8. Chavez County informs the Resource 07/20/1990, AC 103
Area on July 20, 1990, that it has no interest  97/20/1990, AC 970
in site. The Resource Area staff close the

case.

BLM MANUAL Rel. 3-315
Supersedes Rel. 3-106 and 3-214 2/22/02
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D. Unauthorized Use - Case Type 360313

Event Entry

1. On April 2, 1990, Resource Area range Build the case abstract using Case Type
staff identify a new pit where trucks and 360313, commodity code, 525, and begin the
equipment are mining and hauling sand and  action sequence as:

gravel from the site. 04/02/1990, AC 387

2. On April 3, 1990, the Area Geologist 04/03/1990, AC 669

checks land status and finds no authorization
for removal of mineral materials from this site
exists.

3 The Area Geologist visits the site and 04/15/1990, AC 041
verifies that extraction is occurring and

identifies the operator as ACNE Sand and

Gravel.

4. He serves the foreman with a Notice of
Trespass, and follows up with a certified
copy to the company headquarters.

04/15/1990, AC 017

5. On May 11, 1990, BLM computes the 05/11/1990, AC 132, $0.25;CY
volume of material removed as 10,000 05/11/1990, AC 023, 10000.0;

cubic yards, assigns a value of $0.25 per
cubic yard from an area-wide appraisal dated
12/1/1989.

6. On May 12, 1990, BLM sends a trespass 05/12/1990, AC 019, $2700.00;
payment request to ACNE Sand and Gravel

for $2,700 which includes $2,500 as value of

trespassed material plus $200 other

applicable costs related to the trespass.

BLM MANUAL Rel. 3-315
Supersedes Rel. 3-106 and 3-214 2/22/02



7. On May 16, 1990, ACNE Sand and
Gravel pays $2,700 for the trespass

settlement, and completes reclamation.

8. On July 16, 1990 after compliance
inspection BLM determines the site
to be responding to the reclamation

9. On September 14, 1990, after
compliance inspection the reclamation

is found to be completed. Trespass is
resolved.

10. On September 18, 1990, the BLM
formally closes the trespass case.

BLM MANUAL

Supersedes Rel. 3-106 and 3-214
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05/16/1990, AC 019, $2700.00;

07/16/1990, AC 041

09/14/1990, AC 041

09/14/1990, AC 018

09/18/1990, AC 970

Rel.

3-315
2/22/02
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APPENDIX 5a - Reporting of Reclamation Acreage

The purpose of this Appendix is to provide guidance for reporting reclamation performance.

It is Bureau of Land Management (BLM) policy to collect and report entry of reclamation data in
the Legacy Rehost 2000 (LR2000) for casetypes 35xxxx and 36xxxx. Use of Action Codes 528
(acres disturbed) and 529 (acres reclaimed) is mandatory.

The Department of the Interior’s (DOI) Strategic Plan Performance Measure 2.3.09 requires
monitoring the number of acres of non-energy mineral operations reclaimed to appropriate land
condition and water quality standards. Field offices obtain data for this performance measure
from LR2000 and the Alaska Land Information System (ALIS). Use of these action codes in
LR2000 for the mineral materials and non-energy leasing casetypes was optional, causing
inconsistent reporting by offices. Reporting this data and use of these codes is now mandatory.

Accuracy and the proper coding of this work are essential to the BLM’s success to direct funding
to priority work and account for performance to the Congress, Office of Management and
Budget, and DOI. Accurately accounting for our work and funds will provide the BLM an
accountability tool to successfully compete for funds in the increasingly constrained Federal
budget. The BLM will be able to provide timely responses to questions on where we spend our
money and what we are accomplishing with those dollars.

AC 528-529 Data Standards - Reclamation Action Codes in LR2000

Domain
Code Domain Name Line # | Description
ACRES ENTER DATE OF INSPECTION. USE ON
528 DISTURBED 1 35, 36,
2 3715, 3802, 3809 & 3814 CASE TYPES.
3 ENTER NUMBER OF ACRES DISTURBED
FOLLOWED BY A SEMICOLON IN
4 ACTION
5 REMARKS. EXAMPLE: 7.5;
ACRES
529 RECLAIMED 1 ENTER DATE OF RECLAMATION
2 COMPLETED. USE ON 35, 36, 3715, 3802,
3 3809 & 3814 CASETYPES.
20 ENTER NUMBER OF ACTUAL ACRES
22 RECLAIMED FOLLOWED BY A
30 SEMICOLON IN ACTION RMKS,
50 EXAMPLE: 5.0;
BLM HANDBOOK REL. NO. 3-342

DATE 01/30/2014
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APPENDIX 6 — Free Use Permits for Mineral Materials Production and Use
by the Bureau of Land Management

This Appendix provides guidance to ensure that the Bureau of Land Management (BLM) issues
free use authorizations in a consistent manner.

The BLM requires a free use permit for any action by the BLM that involves excavation of in-
place mineral materials, rock stockpiles (e.g., mine waste rock dumps, abandoned placer tailings)
or boulders to obtain materials for BLM use for construction, road maintenance, or project-
related uses. Title 43 CFR 3604.12 provides, “Any Federal...agency...may apply for a free use
permit to extract and use mineral materials.”

Simple earthwork that involves cut and fill and re-contouring of mineral materials on public
lands for mine site or stream channel reclamation does not require a permit. The BLM must use
the appropriate National Environmental Policy Act (NEPA) review (e.g., categorical exclusion,
environmental assessment (EA), or environmental impact statement (EIS)) for the action
proposed for the pit and the overall project.

The BLM must self-issue a free use permit and conduct, monitor, and track BLM operations and
work performed by any designated agents. The permit duration must be appropriate for the
proposed use. The BLM must properly document all permits, inspections, and production in the
case records and the BLM computer database systems (i.e., Legacy Rehost 2000/Alaska Land
Information System and Management Information System/ Performance Management Data
System). Field offices must identify both special projects and base programs in the Budget
Planning System to the extent feasible.

The BLM is subject to the same regulatory and statutory requirements as other agencies. The
BLM uses mineral materials for a wide variety of construction and maintenance projects in
support of other programs and must follow consistent business practices for such activities. The
BLM may fund these construction or maintenance projects through benefiting subactivities that
initiate the project or by cooperating entities. The BLM may conduct the work directly through
BLM operations crews or BLM-designated agents, such as contractors, cooperating agencies,
companies, or project volunteers.

Common mineral material uses for gravel and rock materials by BLM include fill and base for
construction of BLM roads, top surfacing, and road maintenance. Other common material uses
by the BLM include abandoned mine reclamation (e.g., cover materials for repositories), dam
construction, and wildlife/fisheries habitat improvement projects (e.g., check dams, boulders).

BLM HANDBOOK REL. NO. 3-343
DATE 09/05/2013



H-3600-1 MINERAL MATERIALS DISPOSAL HANDBOOK (P) AT7-1

APPENDIX 7 — State Certification of Weight Scales Used by the Bureau of Land
Management for Mineral Materials Production Verification

This appendix provides guidance to ensure the accuracy of production reports from purchasers
and permittees. The Royalty Policy Committee has required that the Bureau of Land
Management (BLM) obtain documentation verifying State certification of scales that purchasers
or permittees use for production reporting and verification where the State requires weight-scale
certification.

Whenever the BLM offices issue mineral materials sales and permits requiring production
reporting by weight, the BLM offices must obtain copies of the State certification of weight
scales whenever the State requires weight-scale certification. This policy applies to any weight
scales used for a mineral materials sales contract or permit (public scales and portable scales).

Whenever possible, a BLM representative must witness the scale certification process by the
State. The field office must document actual state certification of weight scales, and place any
reports of BLM-witnessing actions in the applicable case files. If the BLM witnesses a scale
certification, record the action in Legacy Rehost System 2000 (LR2000) as “Witness scale cert”
in the Action Remarks field of Action Code 041. Documenting the BLM-witnessing in LR2000
completes that inspection action. Report the completed work as one unit of NF in the
Performance Management Data System (PMDS).

If the State does not require certification of scales, or where a purchaser or permittee uses other
weight measurement devices, the BLM must document the accuracy and reliability of the devices
used in determining production payments and place the documentation in the applicable case
files.
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APPENDIX 8 — Surety Bond Template — Illustration 1

Contract Number

Bond Number

SURETY BOND
UNDER CONTRACT FOR MINERAL MATERIALS
July 31, 1947 (30 U.S.C. 601 et. seq.)

As expressly stated herein and pursuant to 30 U.S.C. § 601 et seq., 31 C.F.R. part 223, Department of
the Treasury Circular 570, 43 U.S.C § 1733, and 43 C.F.R. part 3600,

, as principal, and

, as surety, are held and firmly bound
unto the United States in the sum of dollars

$ ), lawful money of the United States, which may be increased or decreased by a
rider hereto executed in the same manner as this bond, for the use and benefit of (1) the United States
and (2) any owner of a portion of the land subject to the coverage of this bond, who has a statutory
right to compensation in connection with a reservation of the above-mentioned deposits to the United
States, for the payment of which we bind ourselves, and each of us, and each of our heirs, executors,
administrators, successors, and assigns, jointly and severally.

Whereas the principal entered into the contract bearing the above contract number for the deposits
therein, upon the lands described therein and upon conditions and stipulations therein expressed, in
the event of any default on the part of the principal in the performance of those conditions and
stipulations, it is agreed that the principal/surety will apply the bond or any portion thereof, to satisfy
any damages, reclamation, assessments, penalties, or deficiencies arising by reason of such default,
and any and all other conditions and stipulations set forth in this bond, the contract, and the
regulations at 43 CFR part 3600. The principal and surety further agree that the United States Bureau
of Land Management (BLM) may commence and prosecute any claim, suit, or other proceeding
against the principal and surety, or either of them, without the necessity of joining the other
principal(s) covered by the contract.

The surety’s liability under this bond may not be terminated, and remains in full force and effect,
unless:

1. The surety gives the principal and the BLM not less than 90 days written notice of the
proposed termination by certified mail, return receipt requested, at their respective addresses
as stated herein. The address for service to the BLM concerning this bond is

and
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2. Areplacement bond or other acceptable instrument that protects the interests of the BLM by
covering all past, current, and future liability of the surety, is in place and has been accepted
by the BLM.

NOW THEREFORE, if the principal, his or her successors and assigns, fully comply with the
provisions of the above-referenced contract, as determined by the BLM, the above obligation will be
null and void and this bond will be released and returned to the principal.

Executed this day of , 20

Obligor/Principal

Authorized Representative and Title (Print Name)

Signature

Business Address

Surety

Attorney-in fact (print name)

Signature

Business Address

Bureau of Land Management Authorized Official

BLM HANDBOOK REL. NO. 3-345
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APPENDIX 9 — Personal Bond Template — Ilustration 2

Contract Number

Bond Number

PERSONAL BOND AND POWER OF ATTORNEY
UNDER CONTRACT FOR MINERAL MATERIALS
July 31, 1947 (30 U.S.C. 601 et. seq.)

As expressly stated herein and pursuant to 30 U.S.C. § 601 et seq., 31 C.F.R. part 223, 43 U.S.C.
§ 1733, and 43 C.F.R. part 3600,

, as Obligor, is held and

firmly bound to the United States in the sum of

dollars ($ ) lawful money of the United States, which may be increased or decreased
by a rider hereto executed in the same manner as this bond, for the use and benefit of (1) the United
States and (2) any owner of a portion of the land subject to the coverage of this bond, who has a
statutory right to compensation in connection with a reservation of the above-mentioned deposits to
the United States, for the payment of which the Obligor binds himself or herself, and each of his or
her heirs, executors, administrators, successors, and assigns, jointly and severally. The Obligor
hereby affirms he or she is obligated for the aforementioned amount and this bond is accompanied by
the instrument specified below in that same amount:

Certificate of deposit
Cash bond with power of attorney
Irrevocable letter of credit

Negotiable Treasury bond of the United States

Whereas the Obligor has entered into a contract for the deposits therein, upon the lands described
therein and upon conditions therein expressed, which contract bears the above contract number, the
said Obligor does hereby, under the authority of Section | of the Act of September 13, 1982 (31
U.S.C. 8 9303), constitute and appoint the Secretary of the Interior as his or her attorney-in-fact for
the purpose of negotiating the certificates of deposit, cash, letters of credit, or negotiable Treasury
bonds, and to transfer and apply the instrument identified above as security for the faithful
performance of any and all of the conditions or stipulations set out in the contract referred to above.
The Obligor further agrees that, in case of any default in the performance of the conditions and
stipulations of such undertaking, the Secretary will have full power to assign, appropriate, transfer,
and apply the instrument identified above or any portion thereof to the satisfaction of any damages,
reclamation, assessments, penalties or deficiencies arising by reason of such default, and any and all
other conditions and stipulations set forth in this bond, the contract, and the regulations at 43 CFR
3600 .
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NOW THEREFORE, if said Obligor, his or her successors or assigns, fully comply with the
provisions of the contract referred to above, as determined by the BLM, the above obligation will be
null and void and the instrument will be released and returned to the Obligor. Otherwise, this
obligation will remain in full force and effect unless replaced by a substitute bond or other acceptable
instrument to protect the interests of the BLM and such bond or instrument is accepted by the BLM.

Executed this day of , 20

Obligor

Signature of Authorized Representative and Title

Business Address

Bureau of Land Management Authorized Official

ACKNOWLEDGEMENT from Notary Public:

State of County of

Subscribed and sworn to before me this

By

My commission expires on

BLM HANDBOOK REL. NO. 3-346
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UNITED STATES
DEPARTMENT OF THE INTERIOR
BUREAU OF LAND MANAGEMENT
MINERAL MATERIAL
NONEXCLUSIVE CASH SALE CONTRACT
($2,000 or less for mineral material)

Number

State: | Date of Sale:

Field Office/District:

Community Pit/Common Use Area Serial Number:

Site Name (if any):

Name of Purchaser (First, Middle, Last)

Address (include zip code):

KIND OF UNITS | QUANTITY [PRICE | TOTAL
MATERIAL (CY or PER PRICE ($)
TN) UNIT
©)]
ROAD
MAINTENANCE
FEE
RECLAMATION
FEE
TOTAL PURCHASE PRICE $

Purchaser is liable in advance for total price shown above. There will be no
refunds. Additional materials will require an additional contract and payment
before materials can be removed. This contract is made under the terms of Sec.
1 and the stipulations indicated in Sec. 2 and 3.

Contract Expires 11:59 P.M. — DATE ALL MATERIAL MUST BE
(not to exceed 90 days): REMOVED FROM THE
CONTRACT AREA BY
MIDNIGHT OF THIS DATE

Location of Sale (Contract Area):

RECEIVED AS PAYMENT IN FULL

ACCOUNT COUNTY AMOUNT
®)

P.D. (5881)

O & C (5882)

CBWR (5897)

Road Maintenance Fee (9110)

SEC. 1 CONTRACT TERMS

@
(b)
(©

(d)

All material in contract area in excess of the
authorized quantity is reserved by the United States.
The quantity of material for removal is a
predetermined amount.

A new contract and payment in advance is required
prior to Excavation, Processing and/or Removal of
additional units which exceed the authorized
quantity.

Excavation, Processing and/or Removal in excess of
the authorized quantity will subject the Purchaser to
trespass action.

SEC. 2 GENERAL STIPULATIONS

Removal of all material must be in strict accordance with
instructions of the Authorized Officer and the following
conditions and requirements:

@)

(b)

(©

(d)

©)
®

©)

No material may be excavated, processed or
removed unless it is located within areas designated
by the Authorized Officer. Title to material sold
under this contract will remain in the United States
and will not pass to Purchaser until such material has
been removed from the contract area.

Any property remaining on site after this contract
expires, including extracted material, becomes the
property of the United States.

Nothing herein may be construed to relieve the
Purchaser from liability for any breach of contract or
any wrongful or negligent act or for any violation of
any applicable regulation of the Department of the
Interior.

The Purchaser must take such measures for
prevention and suppression of fire on the contract
area and other United States lands as are required by
applicable laws and regulations.

The Purchaser must dispose of refuse in accordance
with instructions of the Authorized Officer.

If the Purchaser violates any of the provisions of this
contract, the Authorized Officer may, by written
notice, suspend any further operations of the
Purchaser, except such operations as may be
necessary to remedy any violations.

If the Purchaser fails to remedy all violations within
thirty (30) days after receipt of the suspension notice,
the Authorized Officer may, by written notice, cancel
this contract, and take appropriate action to recover
all damages suffered by Government by reason of
such violation.

SEC. 3 SPECIAL STIPULATIONS
(check appropriate block)
Attached
Special Provisions (e.g., from mining/reclamation plan)

Road Maintenance Fee (9120)

Reclamation Fee (5330)

Purchaser certifies that he/she is not considered a minor under the laws of the
State in which the lands covered by this contract are located. Purchaser
acknowledges that he/she has read and understands the terms and conditions of
this contract and any attached provisions.

Signature of Purchaser

Signature of Authorized Officer

Map(s)

Other:
are made a part of this contract and must be complied
with.

Form 3603-10

Original — Retain By BLM



INSTRUCTIONS

1. Monies collected from the sales of mineral material on Public Domain lands, Oregon and California Grant lands, or Coos Bay
Wagon Road lands should be identified as 5881, 5882, or 5897 respectively.

2. Road maintenance fees collected on O&C and CBWR lands should be identified to Subactivity 9110 and those fees collected
on Public lands to Subactivity 9120. Identify the proper subactivity by crossing out the non-applicable subactivity.

3. Fees collected for reclamation of mineral sites on O&C and CBWR lands should be identified to Subactivity 5310, and
those fees collected on Public Domain lands to Subactivity 5330. Identify the proper subactivity by crossing out the non-
applicable subactivity.

NOTICE

The Privacy Act of 1974 and the regulations in 43 CFR 2.48(d) provide that you be furnished the following information in
connection with information required by this contract.

AUTHORITY: 30 U.S.C. 601, et seq.; 43 U.S.C. 1181a; 43 CFR 5400

PRINCIPAL PURPOSE: The information is to be used to identify the parties entering into a contractual agreement for the disposal
of mineral.

ROUTINE USES: (I) Contact applicants or permittees about matters pertaining to a contract for the sale of mineral from public
lands. (2) Report sales information to Congress pursuant to 30 U.S.C. 601 et seq. (3) Execute a contractual agreement for the
disposal of mineral from public lands. (4) Information from the record and/or the record will be transferred to appropriate
Federal, State, local and foreign agencies, when relevant to civil, criminal or regulatory investigations or prosecutions.

DISCLOSURES: Providing this information is voluntary. However, failure to provide the requested information will result in
denial of the contract for the disposal of mineral from public lands.
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APPENDIX 11
Unauthorized Use of Mineral Materials on Split Estate Lands

This Appendix clarifies Bureau of Land Management (BLM) policies for addressing
unauthorized use of mineral materials by surface estate owners on split estate lands.

Processing mineral materials trespasses is a high priority for the BLM. Field offices must
investigate and take enforcement actions on unauthorized removals of mineral materials from
split estate land in accordance with established trespass procedures whenever the BLM identifies
such removals. As part of the investigation, all BLM offices must verify, with the Office of the
Solicitor, that the reserved mineral estate includes mineral materials. Title to reserved mineral
estate can be complex and individual situations must be analyzed to determine if mineral
materials are reserved.

A surface owner may extract, sever, or remove only minimal amounts of mineral materials from
split estate land for personal use under 43 CFR 3601.71(b)(1) for purposes of improving the
surface, even if the materials are not removed off of the tract.

The preamble to the Federal Register notice publishing the regulations explained the type of use
that is regarded as “minimal personal use” for the purpose of 43 CFR 3601.71 (b)(1). The
preamble reads:

[W]ithout a contract or permit, or other express authorization, a surface estate owner may
make only minimal personal use of federally reserved mineral materials within the
boundaries of the surface estate. Minimal use would include, for example, moving
mineral materials to dig a personal swimming pool and using those excavated materials
for grading or landscaping on the property. It would not include large-scale use of
mineral materials, even within the boundaries of the surface estate.

66 Fed. Reg. 58,894 (Nov. 23, 2001).

Do not confuse the term “landscaping” in the preamble explanation with specific mineral
material landscaping products, such as decorative boulders, flagstone for walls and walkways, or
crushed rock used for ground cover, all of which would require a sales contract. The phrase
“using those excavated materials for grading or landscaping on the property” means that mineral
materials that must be excavated in connection with surface use of the property may, without a
contract, be spread on other parts of the surface of that same property regardless of the amount,
so long as the material is unaltered and is not used for or in connection with any construction
purpose.

The following situations generally would not fit within the minimal personal use exception as
explained in the preamble, and would likely require a sales contract: (1) Any use of the mineral
materials that involves some level of separation or alteration of the material into its component
parts (e.g., screening, washing, crushing), blending with another product (such as cement),
and/or otherwise recombining or reconstituting with native or other materials to form road base
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material, building foundations, topsoil, utility trench liners, etc.; and (2) Any use of mineral
materials for a construction purpose, such as for road base, building foundations, or
ornamentation of individual residences or large projects, even if the material is not altered in any
way.

Additionally, the preamble language was not intended to remove recognition of basic surface
grading, leveling, etc. as an allowable activity by the surface estate owner. Simply grading,
flattening, leveling or pushing material around within a site is distinguished from use for a
construction purpose, and would likely be considered a non-use for which no contract would be
required. This would be the case even for those areas where eventual road base material is
placed or a building foundation is constructed.

This guidance is not an absolute directive and should be considered in the context of a given
factual scenario. For instance, if certain native material has a consistency which would naturally
form a road base, then grading, leveling, etc., of that material into a road base may be considered
a mineral materials use and require a contract. Also, severing mineral materials from one site as
cut material and then placing those materials at another site as fill material is considered severing
the material for a mineral materials use and would likely require a contract.

In relation to housing development projects, the following guidelines are recommended.

(1) Grading, flattening, leveling, reshaping, etc., or cutting and filling of material at a site is
likely non-use and would not require a contract from the BLM.

(2) Use of mineral materials (e.g., road base, building foundations) will generally be evident, and
thus likely require a contract from the BLM, when native material is reconstituted in different
combinations or blended with another non-native material, has another non-native material
blended with it, or is altered in some way through a screening or crushing process.

(3) Exporting material from one site and hauling it to another site is considered severing the
mineral estate and requires a contract.

Defining a “site” remains dependent on a reasonable interpretation of a given factual scenario.
As an example, a “site” could be described as the boundaries of an individual patent for smaller
patents (e.g., 5 acres or less). For larger patents, a “site” could be described as the individual
sub-developments or subdivisions within the original patented parcel.
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