

















notice. More importanty . the BE N consistenty and routinely reviews protests tiled by interested
parties.’

As discussed below. WildEarth Guardians requests that the BE N refraim from oftering
any of the parcels up for fease unless and until it completes its requirements under the National
Environmental Policy Act ot 1976 ("NEFPAT) 42 U .S.CO88 4321 43700 NEPA regulations
promulgated thercunder by the White House Council on I'nvironmental Quality ¢7CHQ™). 40
CEROSR 1300 1508.28: the Federal and Policy and Management Act ot 1976, ("F PNAT).
43 US.CO88 1701 1787 and the Mineral T easing Act. 30 US.CL 88 181 287,

STATEMENT F REASONS

I. Lecgal Background

A. Requirements of the National Environmental Poliey Act

NEPA is our “basic national charter tor protection ot the environment.” 40 C.F R
S 1500, Ty, The Law requires federal agencies o tully consider the environmental implications
ot their actions. taking into account “high qualitn ™ mformation. ~accurate scientific analy sis.”
“expert ageney comments.” and public serutiny” prior to making decisions. /o § 1300, 1¢h).
This consideration 1s meant to ~“foster excellent action.” resulting in decistons that are well
informed and that “protect. restore. and enhance the environment.™ /d. $ 1500 e,

Fo tulfill the goals of NEPAL federal agencies are required to analy ze the “ettects.” or
impacts. of therr actions to the human environment prior to undertaking their actions, /. §
1502 100d). To this end. the ageney must analy z¢ the “direct.” “indireet.” and “cumulative™
cffects of 1t actions. and assess their significance. 7o §8 1302 16¢a). (b and (d). Direct ettects
include all impacts that are “caused by the action and oceur at the same time and place.”™ 1d
S 1308 8ca). Indirect eftects are “caused by the action and are later in time or farther removed in
distance. but are sull reasonably Toresecable.™ 7o § 13508, 8cb)y. Cumulative effects include the
impacts of all past. present. and reasonably toreseeable actions. regardless of what entity or
entities undertake the actions. /o § 15087,

An agencey may prepare an environmental assessment (A7) o analy z¢ the effects ol its
actions and assess the significance of impacts. See id § 130890 see also 43 CFRS 46.300.
Where effects are significant. an ageney must prepare an Fovironmental lmpact Statement. See
40 CFROQ 130230 Where impacts are not significant. an agencey may issue a Finding ot No

T Hor example the Wy oming State Office of the BE A reviewed protests tiled by the City of Casper and Wyoming

I and Yequisition Partners over the mcelusion ol parcels inthe ageney s February 2016 Notice of Competitive | case
Saleseven though the BE N acknowledeed. “the Criy of Casper and the WL AP did not submit written comments to
the BEATonthe B A7 Sed REAT Resnonse 1o Protests ot bebriare 7 2017 Competitive Ol and Gas [ ease Sale (Feb.

Adthough the BE N ultimately dismissed these
PHOLCSES (S HIOOL TNC QECTICY U1 IO AISTHNS UIC Protests 101 anure o provide weitten conmments or to meet eriteria
notexplicithy set forth at 43 €1 R 8 312003-1 or the Notice of Competitine | ease Sale



Signtticant Impact (CFONSIE) and implement its action. See id § 1308132 see also 43 CFRCS

46.325(2).

Withim an BN or IS the scope of the analy sis must include ¢ Jumulative actions™ and
“Isfimilar actions.” 40 CFRCSS 1308 25ty 2y and (3). Cumulative actions include action that.
“when viewed with other proposed actions have cumulatively significant impacts and should
theretore be discussed i the same impact statement.”™ /o § 1308 235¢a)(2). Similar actions
mclude actions that. “when viewed with other reasonably foresceeable or proposed ageney
actions. have similarities that provide a basis tor evaluating their environmental consequences
together.” 7 $ 1308253, Key indicators of similarities between actions include “common
timing or geography .7 /d.

B. Requirements of the Federal Land Poliey and Management Act

In addition to NFP AU the BENEmust comply swith FEPNENLFL PN requires that [ tjhe
Sceretary ot the Interior] shall. with public involvement and consistent with the terms and
conditions ot this ¢t develops maintaim. and. when appropriate. revise land use plans which
provide by tracts or arcas tor the use of the public lands.” 43 U .S.CL 8 1712¢a).

Fhe BEN tultills this mandate by developing Resource N agement Plans ("RNPST) for
cach BENT field office. In general. RNPs must be up-to-date. The BINTs Tand Use Planning
Handbook states that. “[RNP | revisions are necessary if monitoring and evaluation tfindings. new
datas new or revised poliey. or changes in circumstances indicate that decisions for an entire plan
or a major portion of the plan no fonger serve as a uselul guide for resource management.”™ BEN
Land Use Plannimg Handbook. FH-1610-1. Section VILC at 46, urthermore. the Handbook
provides that amendments are needed whenever there is a need to “ejonsider a proposal or
action that does not conform to the plan.”™ “implement new or revised poliey that changes land
use plan decisions.” “respond to new. mtensified. or changed uses on public land.” or “consider
significant new information trom resource assessments, monitorimg. or scientific studies that
change Tand use plan decisions.™ fd Section VIEB at 45,

When the I N issues anew RNMP or amends a RMPC the ageney must also comply with
the requirements of NFPAL See 43 CF RS T60OT.0 6. Thus. the BE N s required 1o issue an
IS with cach RNIP. /0 Adthough the BEAT may ter its project-lev el analy ses to a broader
NEPA document. such as the FES accompany ing the RNMPO 43 C-RCS 40,140, 7| nfothing in the
terig regulations suggests that the existence of a programmatic IS for a forest plan obyiates
the need for any tuture project-specttic F IS, without regard to the nature ot magnitude of a
project.”™  we Mownains Biodiversiny Projo v Blackwood. TOT 1.3 12080 1215 (9th Cir. 1998),
Furthermore. ~Jal NI PA document that tiers to another broader NP document ... must
include a finding that the conditions and environmental effects deseribed i the broader NI-PA
document are sull vahd or address any exceptions.™ /o Put another way . [ t]o the extent that any
relevant analysis in the broader NEPA document is not sufficiently comprehensive or adequate
to support further decisions, the tiered NEFPA document must explain this and provide any
necessary analysis.” /3 40 1400h).




I1. The BLM's Environmental Assessment Violates NEPA and FLLPMA.

A. The BLM Cannot Lease the Proposed Parcels Until the Battle Mountain RMP is
Complete.

[ he applicable Tand use plans for the June 2018 A are the Fonopah RNMP EIS, approved
in 1997 and the Shoshone Frurcka RMP FIS approved in 19860 amended in 1987, 1998, and
2002.° 1N at 6. The BN s currently in the process of updating both of these plans and
developing the combined Battle Mountain RNP in conjunction with a draft EIS.

According to the CEFQ s NEEPA regulations.

[ [hile work on a required program environmental impact statement is in
progress and the action is not covered by an existing program statement. agencies
shall not undertake in the interim any major I-ederal acton covered by the
program which may significantly affect the qualite ot the human environment
unless such action:

(1) Is justiticed independently of the program:

(2) Is itselt accompanied by an adequate environmental impact statement:

aind

(3) Will not prejudice the ultimate decision on the program. Interim action
prejudices the ultimate decision on the program when it tends to determine
subsequent development or lmit alternatives.

40 C.1 RS 1300, Tee) cemphases addedh.

BI N s recommended approval of the June 2018 Tease sale directly violates this
provision. As BEN s well aware. "NEPA requires federal agencies to pause hefore committing
resources o a project and consider the Iikely environmental impacts of the preferred course of
action as well as reasonable alternatives.”™ See New Vexico ex rels Richardson v S, Bureain of
Land Memi . 8365 1F.3d 683703 (10th Cir. 2009) (emphasis added). Proceeding to lease 166°
parcels will most definitely prejudice the possible alternatives tor the proposed Battle Mountain
RNP. For example. once the fease sale is held. BINTwill no fonger be able to consider an
alternative that forbids o1l and gas dev clopment on these parcels even if the ageney determines
that this s necessary. Fhisis exactly the situation NEFPA seeks to protect against having an

T See BEAT Notice of Intent to Prepare a Resource Management Plan tor the Battle NMountain District and Associated

EFovironmental Imnact Statement Nevada 75 Fed Reo 77657 776032 (Dee 13 201 1)

S Arguably. the BEAT S actions are exen more prejudicial because the BEA has held numerous other lease sales
simce it announced 1ts intent to revise the RAP.



ageney commit to new activity  at predetermines its analy sis and limits its future alternatives.
Untortunately . BEN chose o ignore this provision.

Additonally s although there is a high bar to mect the standard ot predetermination of
outcomes under NEFP A predetermination [is] present only when there Jis] conerete evidence
demonstrating that the ageney had irreyersibly and irretrievably bound itselt 1o a certain
outcome  tor example. through a contractual obligation or other binding agreement.”™  this
standard 1s methere. Hvomine v N Dep 't of Aeric.. 661 1.3 1209, 1205 (10th Cir. 2011).

ccause the BEN has a contractual oblication to allow surface use of the leases once the agencey
issues them. 43 CFRO3TOTT-20 BEAN cannot actualhy consider an alternativ e disallowing
development on these arcas o land. The Tanguage of the CHQ regulations direetly supports this
conclusion. * aterim action prejudices the ultimate decision on the program when it tends to
determine subsequent developmenr.”” 40 CFRCS 1306, 1(¢) (emphasis addedy. Ata mimmimum. it
these parcels are leased. the companies that buy the proposed Teases will be able develop the land
in order to conduct exploration activites. thereby precluding BENT from analy zing and
preventing any unforeseen environmental harms, Thus, BE N must cither postpone the lease sale
until the Battde Mountaim RNIP is complete or complete a stand-alone IS for the June lease sale.

In response to this the BENT pomnts to BENINT 2018-034 which states that [i]cis BEN
policy that extsting land use plan decisions remain in ettect until an amendment or revision is
[completed and | approved. Theretore: the BENT will not routinely deter Teasing when waiting tor
an RMP amendment or revision o be signed.” A App's Koat 176 770 But, the BENTIN
cannot change the requirements of NP or abrogate existing case law. Theretore. il the BEMs
actions resultin a predeternimation of a NEPA analy sis or limit the proposed alternatives. a
violation of NEF P has occurred.

B. The BLM Fails to Analyze a Range of Reasonable Alternatives.

Fo starte the BENT tanls to analy 7¢ a range of reasonable alternatives for the sale.
including an alternative that addresses the impacts from the release of more greenhouse gas
CNISSIons.

NEPA requires that federal agencies “study - deyelop. and desceribe appropriate
alternatives to recommended courses of action i any proposal which ivolves unresolyed
contlicts concerning alternative uses ol available resources.”™ 42 US.CO 8 43321, The
alternativ es sectton is the “heart”™ ot an TS and must present the environmental impacts of the
pra - sab and the alternatives in comparative form. thus sharply defining the issues and providing
a clear basis for choiee among options by the decisionmaker and the public.”™ 40 CUFF.R S
130214, Furthermore. the ageney must “rigorousiy explore ar - objectively evaluate
reasonable alternatives.™ /o~ The B while typically a more concise analy sis than an IS must
still evaluate the need for the proposal. alternatives as required by NIFFPA section T02¢2)(1+). and
the environmental impacts of the proposed action and alternatives.” See High Couniry
Comervation Advocares v N Forest Serv 321 Supp. 3d 1174 (D Colo, 2014,

Fhe BEND s alternatives anals sis s flawed because the ageney anals zes only two
alternatives: leasing all 166 parcels or leasing none. Lhis all-or-nothing approach does not
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present the ageney with ~a reasoned choiee™ or otherwise address public concerns about climate
change as reatfirmed by the recent court decision in Hesiern Organization of Resource Councils
vo LS Burean of Land Management. CN 16-21-GE-BNINL 2018 WL 1475470 a0 ¥8 9 (D.
Mont. March 23, 2018) (quoting Srare of California v. Block. 690 1-2d 753,767 68 (9th Cir.
1982). T'here the court held that e |limate change concerns presented a reasonable basis for
BN to conduct a new coal-screening and to consider adopting an RNP that foreclosed coal
extraction in additional arcas. ... Jand that] BI NS tailure to constder any alternative that would
decrease the amount of extractable coal available tor leasing rendered inadequate the Buttalo
IS and NMiles iy FIS inviolation of NFPAT Ld at %9,

Hereo public ciizens raised climate change as a concern. See A App'x Koat To4.
[ndeed. the BI M includes a section analy zing potential greenhouse vas emissions inits -\ /d
at 16 19, Bute BEM fails to consider an abternative that would address these concerns or
otherwise present the ageney with a “reasoned choiee™ between Teasing all 106 parcels or none off
the parcels. See Hestern Org of Resonrce Conncits. 2018 W 14734700 at #9. The BEAT also
completely fails to explain why it chooses not to include this alternative or any other reasonable
alternatives bexond the two extremes presented. This approach is in clear violation of NEFPA.

In addiion. because BEAN admits through its Reasonably Foresceable Development
scenario for the Tease parcels that many of the proposed lease parcels may never see
development. -\ at 4 (predicting 235 wells from 166 Tease parcels). itappears the proposed
[easing would stmply be a major giveaway o the oil and gas industry . As it stands. of the
1124320 mullion acres of tederal oil and gas under Tease i Nevada. only 27.001 acres are in
production.” Put another wav . only 2.4% of all leased federal oil and gas acres in Nevada are
actually producing oil and gas. | his raises serious questions over whether the proposed oil and
cas leasing would simply allow industry 1o hoard more leases to strengthen their balanee sheet
while generating minimal. if not negative. revenue to the American public. With companies
allowed to bid as Tow S2.00 per acre for oil and gas feases and to pay only a nomimal rental of
ST.530 per acre per yvear. it would scem that industry 1s poised 1o secure Teases tor rock bottom
prices and use these leases to inflate their assets. Al the swhile. taxpayers will have o pay the
cost of BEANT administration of the leases. any inspections and enforcement. and lose the
opportunity tor these public lands 1o be dedicated to higher and better uses.

While we object to the BE NS proposal to lTease. given the situation. we at least request
the ageney give detailed consideration o alternatives that address the Tikelihood that industry s
onhy seeking the proposed teases in order to stockpile reserses and not actually produce oil and
cas. We request the BT give detatted consideration to the following alternative actions:

We request the BENT give detatled consideration to the Tollowing alternative actions:

e An alternative that imposes a minimum bonus bid higher than $2.00 per acre. Under
43 CF RS 3I120.T-2¢0). BENT is prohibited trom aceepting a competitive oil and gas

Y This is according to BEAToib and gas Teasmy statisties as ot the end of Y 2016, available w
hips: wawaw blimocoy programs enerey -and-minerals otl-and-gas oil-and-gas-statisties.



:asing bid that 1s Tess than $2.00 per acre. However. there is nothing that prohibits
the BEAN from estabhishing a minimum bid that is higher than $2.00 per acre. Here.
we request the ageney give detailed consideration to an alternative that requires a
minimum bonus bid higher than $2.00 per acre as a condition of selling the lease
parcels. This will ensure that only serious mdustry interest in the proposed oil and gas
lcasing parcels and help to prevent companies from stockpiling federal o1l and gas
feases as a means to inerease their assets and enhance their own financial bottomline.

e Analternative that defers offering the proposed lease parcels for sale until at feast
S0 of all leased tederal oil and gas acres in Nevada are put into production. This
could huppen as a result ol feases expiring betore being put into production. by
imdustry relinguishing Ieases that have not produced tor many vears. o1 leases
being put into production by companies, [his alternative would help to incentivize
industry to start producing and generating rev enue or to give up their ownership of
tederal o1l and gas Teases. This alternative would be a reasonable measure tor the
BIAT to impose as a means for protecting the public iterest and maximizing revenue
for the American public where Ieases have already been issued.

In response o the call tor additional alternatives. BEANT provides a non-answer. Fhe
ageney states the 1t is required by the Mineral Teasing Act to consider leasing and that the
proposes leases are in conformance with the underlyving RNPSCFAC App 'y Ko at 178, But
nothing in the Mineral I casing abrogates the requirements of NEFPADBENT s sull required to
analy z¢ a range of reasonable alternatives which address the resource coneerns presented by the
proposed action. Furthermore. there 1s no doubt that BEAN has the discretion to decide not to
lease all or some ot the parcels. See Bob Narshall A0 v Hodel o 8321 .2d 122301230 (9th Cir.
[O88) (| R]cfusing to issue [eertain petroleum| leases ..o would constitute a legitimate exercise of
the diserction granted to the Sceeretary ol the Interior™). BEANT also argues that the RMP stage s
the appropriate place to designate Tands as closed to feasig. This answer ignores the broad
discretion that BEAT has ac the Tease sale stage as outlined above. And. an RMP designation is
Just that. a designation. and not a mandate Tor future leasing. Thus. BEN s arguments cannot
stand.

C. The BLM Improperdy Defers Its Site-Specifiec NEPA Analyses to the Application
Permit to Drill Stage.

On a similar note. throughout the various I A for the Tease sales the BE M attempts to
scement its NEPA analy sis into insigniticant picees by arguing that it will conduct site-specitic
NEPA analy ses at the Application Permit to Drill ¢"APD™) stage. See e By at 142 (The
potential for induced seismicity cannot be made at the Teasing stage: as such. it will be evaluated
at the APD stage should the parcel be sold issued. and a development proposal submitted.™): 163
CThe quantity of water for dritling varies and the impact to local water sources is analy zed at the
APD stage. ™) FONSEat T eIt Leases are issued and Tease operations are proposed i the futare.
BI M would conduct additional site- specific. project-specitic NEP analy sts when an
Application for Permit to Drill ¢ APD)y or other exploration. development or production project
application s subnmutted. ™).



“NEPA is notdesigned to postpone analysis ot an environmental consequence to the last
possible moment.”™ U.S Burcearr of Land Mami v Kern, 284 1 3d 1062, 1072 (9th Cir. 2002): see
also 40 CROS 1300.1(h) CONEPA procedures must insure that environmental information is
avatlable to public officials and citizens betore decisions are made and before actions are
taken.™) (emphasis added). This is especially the case if postponing analysis results in a
piecemeal look at the impacts. See 40 CFROS 130827 ¢"Significance cannot be avorded by
terming an action temporary or by breakimg it down into small component parts.”™). Finally . as
noted above, NEPA provides that the BE N miust assess three topes of actions: (1) connected
actions. (2) cumulative actions. and (3) similar actions, 40 CF.R§ 130825 Connected actions
“are closely related and theretore should be discussed in the same impact statement.” Actions arg
connected il they . among other things: [afre interdependent parts of a farger action and depend
on the larger action for their justutication.™ /o

Because drilling cannot occur swithout the BE N first feasimg the mimerals. Teasing and
drilling are interdependent. connected actions. Thus. the BEN must estimate the impacts of
drilling these wells at the Tease sale stage. Furthermore. NEFPA requires that agencies prepare an
IFIS before there is any rreversible and irretrieyable commitment of resources.” Conner v,
Burford. 848 1.2d 14410 1432 (9th Cir. 1988). The Ninth Circuit has held that issuing leases
without a no surtace occupaney ("NSO ™) stipulation convess a right to develop and is us
considered an irretriey able commitment ot resources. £l ¢ U nless surface-disturbing activitios
may be absolutely precluded. the government must complete an FFIS before it makes an
irretriey able commitment ol resources by selling non-NSO leases.”™ ). None of the parcels at issue
have a NSO stipulation for the entire parcel. See generallv: 1 N App™s Bo This means that the
[eases are irretriey able commitments of resources. and once B M reaches the APD stage. the
ageney cannot include addinonal Tease stipulations to stop drilling and other cumulative impacts.
Indeed. BEAN admits this, See oy at 13 14 [ a Tease is sold. the tessee retains certain
irrey ocable rights, . [including] ~the right to use as much of the Tease Tands as 1s necessary (o
explore tor. drill for. mine. extract. remove and dispose of the leased resources i the
“leaschold ™[], Thus. further analy sis at the APD stage would be in many cases. too little. too
fate. and the ageney must complete a tull NEFPA analysis at the Tease sale stage.

D. The BLLM Fails to Take a “Hard Look™ at the Impacts of Hydraulic Fracturing.

On top of this. the BEAN has vet to take a “hard Took™ at the impacts of hy draulic
fracturing in any of its existing NI'PA documents. Instead. the agencey relies on two severely
outdated RMPs FISs and an incomplete I\ in violation of NEFP AL

Multiple courts have held that it the BEN plans to allow anew oil and gas extraction
technique. the agencey must analy z¢ the impacts of this technique in cither a programmatic or
project=specitic NEPA document. Scee Penmaco Enereyv Ine v C.SCDep 't of the Interior. 377
F3d 1147011310 1133 (10th Cir. 2004y cholding that when a new fossil fuel extraction
technology becomes commercially viable: and creates “changed circumstances™ such that
production of encrgy with the new technology s “signiticantly ditterent” than production using

" Hvdraulic fracturing, or fracking. as used here. refers to o combination of horizontal drilling and multi-stage
hy draulic fracturing,



previoushy considered technology . an ageney permitting activities utilizing the new technology
must tahe new environmental impacts into account as part of the NEPA process): see also Crr,
for Biological Diversity v, Burean of Land Vg 937 1 Supp. 2d 11400 1137 (N.D. Cal. 2013)
(invahlidating a BEN Tease sale because ~the scalde of tracking in shale-arca dritling today
involves rishs and concerns that were not addressed by the PRNMP FEIST general analy sis of oil
and drilling devetopment in the arca™: see also ForextlVarch v TS Bureau of Land Mamt. .
2006 WL ST72009. Case No. CV-13-4378-NWE (JENN) (C.D. Cal. Sept. 6. 2016) ¢holding that
the BENT ~acted unreasonably in failing to discuss. Tet alone take a “hard look™ at. the
cnvironmental impact o fracking in the FEIS™).

As the BENEis well aware. with the use of fracking comes a myriad of potentially
signilicant environmental impacts. Fracking has not only opened up vast arcas of minerals that
were previoushy uncconomical to extract — thereby expanding the total Tand arca impacted by
development  the process of fracking also causes more itense impacts to our public health. air.
water. land.and wildlite. See Fxhibit 1. Concerned Hlealth ProfIs of NY & Physicians for Soc.
Responsibilits . Compendinn of Scicnritic. Medical: and Media Findines Demonsirating Risks
and Harms of Frackine ol nconventional Cias and Qil Fxiractions (3th ed. 2018).

“As fracking operations in the United States have
INcreased m rrequency . stze. and mtensity . and as the transport of extracted materials has
expanded. a signtficant body of evidence has emerged to demonstrate that these actuivities are
dangerous to people and their communities in wavs that are difficult — and may prove
impossible  to mitigate. Risks iclude ady erse impacts on water. air. agriculture. public health
and satety . property values. climate stability . and cconomic vitality - as well as carthquakes.™):
vee alsoc Bxhibit 20 Goy 't Necountabilits Ofthee. Ol and Gas. Litormation on Shale Resowrees.
Developmont. and Foviconmental and Public Health Risks 2012y, available at

Despite thiso BENTS existing NP A analy ses tor underlyving RNIPS FIS completely omit
any analysis of cimpacts ol fracking. See generally Tonopah RNMP LIS and Shoshone hurcka
RNMP LIS, This is not surprising considering that widespread use of fracking as an extraction
technique did not occur until the carly 20005 and the BEN approved the respective RMPs in
1997 and TY83. [/ US. Foergy Into. Ndmin.. Iivdraulically Fracired Tells Provide To-
Thirds of TS Natural Gas Production (2015)

NG T ivdrandic Fractnring Lecounis
TOU DO T1aiT oF Carreint €N Cride (2 1P rodiction 0] S,

But. today . 67% of the ULS7s natural
LUS COMCS TTOM WCHS TNAL Use Trackmg, and dU7 g ol the ULSs otl comes from wells that use
fracking. /. And. imdustry estimates that more than 900 ot the new wells drilled today nse
frackine. Western Foeres N haris Fracking”?

Fhuss swhile te 1seov s omission ol a diseussion ot the

IMPACEs oM rracking m the KNIEPs FEISs s notsurprising. it is certamly an omission that the
BEN must address betore the Teases mose forward. See Pennaco Faerey, Tne. . 377 B 3d at T151.
VLSS Crr for Biological Divarsin . 937 FoSap . 2d at 117,

Although Guardians appreciates that the BE NS EA tor the June 2018 Tease sale includes
some information about the process of tracking and quantification ot the impacts to water



quantitn . see A at 12 13 & App s Foothis analysis is incomplete. The BEANT does notinelude
any information about the increase in truck trathic associated with tracking. the impacts on roads.
the soctoeconomic impacts on small towns from the intlux of o1l and gas workers. the increase in
atr pollutants released from deeper wells. the inercase in greenhouse gas eniissions such as
methane. the impacts to human health. and the impacts to wildlife to name a few. As a result. the
BLM cannot rely on these incomplete analy ses to mect its oblications under NIFPA to take a
“hard looKk™ at the impacts of tracking. See Pennaco Energyv ne . 3771 3dat TISTOTIS3: Crr
for Biological Diversine, 937 1. Supp. 2d at 1137

[N its response to comments. the BEN claims that the Hy draulic Fracturing White Paper
1 Appendin b ois sulficient and that any additional impacts swould be analy zed at the APD stage.
EACApp'~ Koat 1760 But. as noted above. the white paper only discusses ipacts to water
quantity and Fails to address the other impacts associated with tracking.  Thus. this analy sis
cannot mect NI-PA s required “hard look.™ Furthermore. any analysis ot the impacts at the APD
stage would be too hittde. too Tate. As BEAT admits, it a lease is sold. the lessee retains certain
irrey ocable rights.™ v at 130 Thus, any additional analy sis at the APD stage may be oo little too
late to address potentially significant impacts.

Finally. the BENTS Falure to analy z¢ the impacts from fracking i its RNP and FEIS not
only violates NFPA but also violates FEPNEAD As noted above. IFLPNEA requires that the BEN
amend an RN P whenever there is aneed to e jonsider a proposal or action that does not
conform to the plan.”™ “respond to new. intensified. or changed uses on public land.” or consider
stenificant new information {rom resource assessments. monitoring. or scientific studies that
change fand use plan decisions.™ BEALT and Use Planning Handbook. H-16T0-1. Section VLB
at 43, Ata minimum. the use of multi-stage fracking coupled with horizontal drilling constitutes
a new. intensitied. or changed use] | on public ind.™ Thus. BE N cannot mose forward with
feasing the parcels in this arca until it completes an amendment to the underly ing RN Ps.

. The BLM Must Prepare an EIS.

['he BEAT also cannot rely on the A and FONSI for the June 2018 lease sale to conclude
that no significant environmental impacts will occur. Not only does the BEAT tail to discuss the
highhy controversial. uncertain impacts associated with fracking. the BEANT also fails o fully
discuss the impacts of oil and gas development the Humboldt- Toiyabe National Forest. including
the ccologically significant Ruby NMountains.

A federal ageney must prepare an IS when a major federal action “siegnificantly affects
the quality ot the human environment.”™ 42 U.S.CL 8 4332(2)C): 40 CE RS 130240 N federal
action “aflects™ the environmenty - en it will or men have an ettect” on the environment. 40
C.1RC S 13083 cemphasis added): see also Airport Neiglibors Alliance v U S 090 1-.3d 426, 429
(10th Cir. 1996). Lhe significance of a proposed action is gauged based on both context and
intensity. 40 CFRCS 130827 Content “means that the signifteance ol an action must be
analy zed i several contents such as society as a whole (human. national). the aftected region,
the altected interests. and the locality ™ 7o § 1308.27¢a). Intensity refers to the severity of
impact.” and is determined by weighing ten factors: including | 1] [tjhe deeree to which the
proposed action alfects public health or satety . [ 2] Junique characteristies of the geographic



arca such as proximity o historic or cultural resources. park lands. prime tarmlands. wetlands.
wild and seenic rivers. or ceologically critical arcas.” ]3] Jt[he degree to which the eftfects on the
quality of the human environment are likely to be highly controversial.”™ | 4] [t]he degree to

whie  the possible effects on the human environment are highly uncertain or involve unique or
unknown rishs7 and 3] whether the action is related to other actions with individually
insignificant but cumulative significant impacts.”™ 7§ 1308 27(by2) (3. (7).

Lo start. the TN S failure to tully analy z¢ the impacts of fracking implicates the first.
third. and fourth intensity tactors listed above. Fracking poses public health and satety risks. See
Lxhibit 1. The BEAN even acknowledges thisc albeit brietly i the A A App™N Foat 143
(" The intensity . and likelthood. of potential impacts to public health and safety - and to the qualiny
ol usable water aquiters is directly refated to proximity of the proposed action to domestic and or
community water supplics twellso reservorrs, lakes. rivers. cte.) and or agricultaral
developments. ™). But. this statement fails to turther elucidate whether the proposed leases are
near community water supplies or will otherswise pose these risks and nothing i the Hy draulic
Iracturing White Paper provides additional information. Furthermore. because the RNPs EIS are
not up-to-date and the June 2018 -\ is incomplete. the rishs posed by leasing and fracking the
parcels at issue are unknown, Indeed. the situation here is directly similar to the situation in
Center tor Biological Diversity v 1S Burcean of Land Management. where the court held that
the BEN s ~unrcason e fack of consideration of how fracking could impact development of
the disputed parcels .. unrcasonably distort]ed | BEAT s assessment of at Teast three of the
“intensity T factors inits FONSLETO37 10 Supp. 2dat 1137, Thus. the court reasoned that fracking
was highly controversial based on the possibility of signthicant environmental degradation.
public outery . and potential threats to health and satety. /o at 11537 38,

[urning to the second and fitfth intensity tactors, the June lease sale™s proximity 1o other
ol and gas Ic - sale parcels. inctuding the parcels proposed tor the Ruby Mountains in the
FHumboldt-Toiyabe National b orestois also particularly concerning. he Ruby Mountains are a
particularly important arca for both recrcational opportunities and swildlife habitat. According to
the Forest Service. the area is designated as wilderness' and is “home to one of the largest herds

of mule deer in Nevada. . supports populations of mountain goats. bighorn sheep. and
FHimalayan Snowcock. and - .. brook. rainbow . and threatened Lahontan Cutthroat Trout.”™ ULS

lForest Sery .. Rubv Monntains Wilderness

(last visited May 2.2018).
APProNIAtety SuuU Mmies ol walls can be round withim the arca as welll /¢ Yeto the BENT fals to
mention the Ruby NMountais imits June 2018 N at all,

I'he need to constder the cumulative impacts on the Ruby Mountains and the cumulative
impacts in general s even more important when the entire scope of oil and gas leasing in the arca
1> examined. As shown the map below . between NMarch 2017 and June 20180 the BEAT and Forest
Service have Teased and or proposed to Tease a significant sswath ol Nevada.

"olThe BEN wrongly concludes moits TONSI that o park lands. prime farmiands. congressionally designated

walderness arcas. or wild and sceme rivers are onor near the Tease parcels.” FONSTat 30 The Ruby Mountains are
Jess than TO miles away.
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All told, the BLM has leased or is proposing to lease approximately 339 parceels or
584,947.31 acres of publicly-owned land in the states listed above in 2017 and 2018."2
Unfortunately . nothing in BENTS B discloses or discusses these surrounding lease sales,

I'he need to take into account “similar™ and “cumulative™ actions is underscored by the
fact that the BEAT generally acknowledges in the A that the proper gecographic arca tor
analy 7ing and assessing the impacts of greenhouse gas emissions is on a worldwide scale. See.
e at48 ¢t Lhus under the high production emission RED scenario total annual GHG
cmissions of 203900 (py CO2¢ would constitute 0.0019 pereent of total worldwide contribution
of CH4 which is 730.832.399 tons per yvear (13347 480381 (py CO2¢).7). Although this
assessnient was apparently prepared to try to mislead the public into believing that emissions
from the proposed leasing are not significant. it actually emphasizes the need tor the BEM to not
stmply account for emissions from the proposed leasing. but likely for all greenhouse gas
cemissions associated with Bl M-approved oil and gas leasing nationwide. Indeed. the BIM
cannot claim that emissions are msignilteant in the context of worldwide emissions, but then fail
to disclose the cumulative greenhouse gases that would result from all other “similar™ and
“eumulative™ actions within the region. Accordingly. the BI NS tatlure to discuss or
achnowledge the Tease sales occurring within Nevada and in neighboring states is a violation of
NEPA which renders the B tor the June 2018 lease sale invalid.

G. The BLLM Fails to Analyze the Costs of Reasonably Foreseeable Carbon
Emissions Using Well-Accepted, Credible, GAO-Endorsed, Interagencey
Methods for Assessing Carbon Costs.

In additron to an immcomplete cumulative impacts analysisothe ageney omits a discussion
on the soctal cost of carbon protocol a validowell accepte  credible.and interagencey endorsed
method of calculating the costs of greenhouse gas emissions and understanding the potential
stgntficance of such emissions while simultancously touting the monetary benetits from the lease
sale. See A at 445 ("Revenues generated from both competitive and non competitive oil and
gas lease sales in the state of Nevada for fiscal year 2016 totaled S2915 4710 statew ide revenues
from 2012 to 2C Htotaled S45.879.707.7) FONST at 2 ¢"Beneticial soctoeconomic impacts are
predicted. in the form of increased jobs and increased spending in focal communities. although
these would be minimal due to the fow level of predicted activity . (BN section 32017,
Socioeconomic N aluesy. Beneficial eftects would also include revenue fronmy the fease sale . the
ongoing annual rent on the leases and any royalties resutting from production. 49 of which is
shared with the State of Nevada and the county government.”). Fatlure to use this best ava ible
science in the EA violates NEPATC ard ook mandate.

The social cost of carbon protocol for assessing climate impacts 1~ a method for
“estimatfing| the economic damages associated with a small increase in carbon dioxide (€C0O2)
cnmissions. conventionally one metric toncin a given year [and] represents the value of damages
avorded for a small emission reduction (i.e. the benefit of a CO2 reduction).” Exhibit 3. U°S.
Environmental Protection Ageney (TEPAT) "Fact Sheet: Social Costof Carbon™ (Nov. 2013y at

I his number includes the proposed leases for the Nevada BENMTS June 2018 Tease sale.
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I formerly available o1 ne o The

protocol was developed by a working group consisung ol sexeral tederal agencies.

In 2009 an Interagenes Working Group was formed to devcelop the protocol and issued
fmal estimates of ca oncosts in 20100 See Fxhibit 40 Interageney Working Group on Social
Cost o Carbon. ™ Lechnical Support Document: Social Cost of Carbon for Regulatory Impact
Analvsis Under T'xecutive Order 1OR6GG7 (1ol 20100 acailahle anding ot

I hese

he time
consisted of 13 agencies. See | vhibit 30 Interageney Working Group on Social Cost of Carbon.
“Technical Support Document: ‘Technical Update of the Soctal Cost of Carbon for Regulatory
Impact Analysis Under Exeentive Order 128667 (Nax 20130 available anline at

on
CNUITIALSS Were again revised m 2015, See Exhibit 6 Interageney Working Group on Social Cost
of Carbon. “Technmical Support Document: Technical Update of the Social Cost of Carbon tor
Regulatory Impact Analysis Under Eavecutive Order 128667 (huly 2015). A gain. this report and
social cost of carbon estimates were revised in 2016, See Evhibit 70 Interageney Working Group
on Social Cost of Greenhouse Gases. “Technical Support Document: Technical Update of the
Social Cost of Carbon for Regulatory Impact Analysis  Under Executive Order 128667 (Aug.
2016y available online at

NMost recently L as an addendum to previous Technical Support Documents regarding the
soct  costof carbon. the Departiment of the Intertor joined numerous other agencies in preparing
estimates of the social cost of methane and other greenhouse gases. Sce Eahibit 8. Interagency
Working Group on Social Cost ot Greenhouse Gases. United States Government, " Addendum to
Technical Sup ort Document on Social Cost ot Carbon for Regulatory Tmpact Analysis Under
Executive Order 128066: Application of the Methodology to Estimate the Social Cost of Methane
and the Social Cost ot Nitrous Oxide™ ¢ \ug. 20106).

Depending on the discount rate and the year during which the carbon emissions are
produced. the Interagency Working Group estimates the cost ot carbon emissions. and therefore
the benefits of reducing carbon emissions. to range from STO 0 S212 per metric ton of carbon
diovide. See Chart Below - Inone of its more recent update to the Social Cost of Carbon
Technical Support Document. the White House's central estimate was reported to be S36 per
metric ton. Exhibit 8 at 4.

In July 2014, the US. Government Accountability Office CCGAO™) confirmed that the
Interagency Working Group's estimates were based on sound procedures and methodology . See
Eahibit 9. GAOL "Regulatory Tmpact on
Lstmates.” GAO 14 663 (July 2014
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The models used to develop [social cost of carbon| estimates do not currently include all
of the important physical. ecological . and ecconomic impacts of chimate change
recognized m the climate change literature because of a fack of precise imformation on the
nature of damages and because the science mcorporated mto these models naturally Tags
behind the most recent research.

Id. In fact. more recent studies have reported signiticantly higher carbon costs. For instance. a
report published in 2015 tound that current estimates for the social cost of carbon should be
imcreased siv times tor a nud range value of S220 per ton. See Exhibit 13 Moore. CFoand B.D.
Delvane. “Temperature impacts on economic growth warrant stringent mitigation policy ™
Nature Chimate Change 2 clanuary 12.2015). And a report from 2017 estimated carbon costs 1o
be S50 per metric ton.a value that experts have found to be the best estimate of the social cost
ol greenhouse gases.” See Eaxlibit 140 Revesz. R er al. " Best cost estimate of greenhouse
gases.” 357 Science 635,635 (Aug. 18,2017, In spite of uncertainty and likely underestimation
of carbon costsonevertheless: “the SCC s a useful measure to assess the benetits of CO2
>ductions . and thus a useful measure to assess the costs of CO2 increases. vhbit 5.

That the cconomic impacts of climate change. as reflected by an assessment of social cost
of carbon_should be a signiticant consideration inagencey decision making. is emphasized by a
2014 White House reportow hich swarned that delaying carbon reductions would yield signiftcant
cconomic costs. See Eahibit 15 Eaecutive Oftfice of the President of the United States. The
Cost of Delaying Action to Stem Clhimate Change ™ (July 20 4. As the report states:

[D]elavime action to linmt the effects of climate change is costiy . Because CO
accumulates i the atmosphere. delayving action increases CO - concentrations. Thus it a
policy delay Teads to higher ultimate CO- concentrations, that delay produces persistent
cconomic damages that arise from higher temperatures and higher CO - concentrations.
Alternatively St a delayed poliey stull aims to hita given climate target, such as limiting
CO concentration to given level. then that defay means that the policy cwhen
implemented. must be more stringent and thus more costly in subsequent years. In either

case. delay is costly.
fd. at |

The requirement to analy ze the social cost of carbon is supported by the general
requirements of NEPA and is specifically supported in federal case taw . Courts have ordered
ago o cies to assess the social cost of carbon pollution. even betore a federal protocol for such
analysis was adopted. 1Tn 2008 the U.S. Court of Nppeals tor the Ninth Circuit ordered the
National Hhighway Praffic Satety Ndnunistration to include @ monetized benefit for carbon
emissions reductions inan Environmental Assessment prepared under NEPALC Cenrer for
Biological Diversity v Nar'UHiginvay Traffic .\'d/z’l»\‘ Admin . S338 F3d 11721203 (Oth Cir.
2008). The Highway Traffic Safety Administration had proposed a rule setting corporate
average tuel economy standards for light trucks. A number of states and pubhic interest groups
challenged the rule for among other things. failing to monetize the benefits that would accrue
from a decision that led to lower carbon diovide emissions. The Administration had monetized
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the employment and sales impacts of the proposed action. Id.at 1199, he ageney argued.
however. that valuing the costs of carbon emissions was too uncertain. /. at 1200, The court
found this argument to be arbitrary and capricious. Id. The court noted that w hile estimates of
the value of carbon emissions reductions occupied a wide range of values. the correct value was
certainly not zero. Id. 1t further noted that other benefits. while also uncertain. were monetized
by the agency. fd.at 1202,

[n 2014, a tederal court did likewise fora tederally approved coal lease. That court
began its analysis by recognizing that a monetary cost benefit analysis is not universally required
by NEPA. Sce High Counmry Conservarion Advocates v US Forest Serv .  S2 F.Supp. 3d 1174,
1193 (D. Colo. 2014) (citing 40 C.F.R.S 1502.23) Howeverowhen an agency prepares a cost
benefit analysis. it cannot be misleading.”™ [ at TIS2 (citations omitted). In that case. the
NEPA analysis included a quantification of benefits of the project. but. the quantification of the
soctal cost of carbon. although included i carlier analyses.was omitted in the final NEPA
analysis. 1d.at 1196, The agencies then relied on the stated benetits of the project to justity
project approval. This. the court explained. was arbitrary and capricious. Id. Such approval was
based on a NEPA analysis with misleading economic assumptions. an approach long disallowed
by courts throughout the country . /. Furthermore . the court reasoned that even if the agency had
decided that the social cost of carbon was irrelevant. the ageney must still provide “justifiable
reasons for not using (or assigning minimal weight to) the social cost of carbon protocol ... .7
I at 1193 cemphasis added). In August 2017 0a federal district court in Montana cited to the
High Comnrry dectston and reattirmed its reasonig. rejecting a NEPA analy sis for a coal mine
expansion that touted the economic benefits of the expansion without assessing the carbon costs
that would result from the development. See Monr. Eovel dnfo. Crorov o USCOffice of Surface
Mining . No. CN 15 106 N DWANT (D, NMont, Aug. 14,2017,

A 2015 op ed in the New York Times from Michael Greenstone. the former chiet
economist for the President™s Counctl of Economice Advisers. confirms that it is appropriate and
acceptable to calculate the soctal cost of carbon when reviewing whether to approve tossil tfuel
extraction. See bxhibit Too Greenstone, Mo " There™s a Formula for Deciding When to Lixtract
Fossil Truels 7 New York Times (Dec. 1.2015) available at

States of America (TPNAN ) acknow ledged i peer reviewed article trom February of this
year that the social cost of carbon analysis 1s “[t[he most important single economic concept in
the cconomices of chimate change”” and that “federal regulations with estimated benefits of over
ST trillion have used the SCCT Exhibit 17 William DL Nordhaus. Revisiting the Soctal Cost off
Carbon. PNAS Feb. 14,2017

In sum. the soctal cost ot carbon provides a usetul.valid. and meaningful tool for
assessing the chimate consequences of the proposed leasing. and the BLMS complete failure to
discuss 1t or otherwise explain its omission while touting the economic benefits of the lease sale
ts arbitrary and capricious.
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A fundamental requirement ot every ol and gas lease. as stated i Section 4 on
page 3 ol Form 3100-1_ 15 the requirement that the “Lessee must exercise
reasonable diligence in developimg and producing. and must prevent unnecessary
damage to. loss ol or waste of leased resources.”™ This diligent des elopment
requirement has its basts in the Mineral Teasing Act of 19200 as amended. See 30
ULS.Co8 1870 Thus, an expressed intent by a person otfering to purchase a lease
to not develop and produce the oil and gas resources on the leaschold would
directly conflict with the diligent development requirement and require that the
ofter be rejected.

Fxhibit 190 BENMD Ol and Gas Noncompetitive 1 ease Offers Rejected (Oct. 18220 ). This
decision makes clear  at the BEATis obligated to ensure that interest in these pareels is
legitimate as 1t did inthe case of NMs. Tempest-Willhiams. /0 The BI M must also apply equal
treatment to all potential lessees. The agencey ovwes it to the American people to ensure a fair
return on public minerals.

IV. Conclusion

[n sum. the BEAS EA for the June 2018 competitive o1l and gas lease in Nevada violates
NEPACEFLPMA Cand MLA ina variety of wavs. Thus. Guardians requests that BEN defer all of
the proposed parcels.and ata mimimum the very fow to no development potential parcels and the
parcels near the Ruby Mountaims. unless and until it corrects these deficiencies.

Sincerely .

Rebecca Fischer
Chimate Guardian
WildEarth Guardians
2590 Walnut St.
Denver. CO 80205
(406) 68 1489
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