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CEN TER for BIOLOGICAL DIVERSITY 

FAXCOVERSHEET 

Date: May 7, 2018 

To: BLM- evada 

Fax#: 775-86I-6'4lO/o 

# of Pages: 66 (including cover) 

Please find attached our Protest Letter Re June 2018 Competitive Oil and Gas Lease Sale, Battle 
Mountain District- D01-BLM- V-B020-2018-0017-EA. 

Thank you, 

Elise Ferguson, paralegal 
Center for Biological Diversity 
510-844-7106 
eferguson@biologicaldiversity.org 
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CEN T ER f or BI OLOGIC A L DIVERSITY Bacl!uss l i fe is good 

May 7, 2018 

Marci Todd 
Acting State Director 
Bureau of Land Manag ment - Nevada 
1340 Financial Blvd 
Reno, NV 89520 

Via Facsimile : 775-861 -6'C,0(p 

RE: Center for Biological Diversity et aJ. Protest of the June 2018 Competitive Oil and 
Gas Lease Sale, Battle Mountain District - DOI-BLM-NV-B020-2018-0017-EA 

Dear Ms. Todd: 

The Center for Biological Diversity, Sierra Club, Western Watersheds Project, WildEarth 
Guardians, evada Conservation League, and the Las Vegas Water Defenders (collectively, 
"Protestors") hereby file, this Protest of the Bureau of Land Management' s ("BLM'') planned 
June 12, 2018 Competitive Oil and Gas Lease Sale and Environmental Assessment DOI-BLM-

V-B020-2018--0017-EA, pursuant to 43 C.F.R. § 3120.1-3. We fonnally protest the inclusion of 
each of the 166 parcels, covering 313,715.310 acres in the Battle Mountain District Office. The 
"specific serial numbers" of the parcels protested are: 

NV-18-06-001 NV-18-06-013 NV-18-06-026 
V-18-06-001 NV-18-06-014 NV-18-06-027 

NV-18-06-002 V-18-06-015 NV-18-06-028 
NV-18-06-003 V-18-06-016 NV-18-06-029 
NV- I 8-06-004 NV-18-06-017 NV-18-06-030 
NV -18-06-005 NV-18-06-018 NV-18-06-031 
NV-18-06-006 NV-18-06-019 V-18-06-032 
NV-18-06-007 NV-18-06-020 NV-18-06-033 
NV- 18-06-008 NV -18-06-021 NV-18-06-034 
NV- 18-06-009 NV-18-06-022 NV-18-06-035 
NV-I 8-06-010 NV-18-06-023 NV-18-06-036 

V-18-06-011 V-18-06-024 NV -18-06-03 7 
NV-18-06-012 NV-18-06-025 V-18-06-03 8 

Alaska. Arizona. California . Mtnnesota . Nevada. New Mexico . New York. Oregon . Vermont. Washington, DC 

P.O. 80)( 710. Tucson. AZ 85702-0710 tel: (520) 623.5252 fax: (520) 623 .9797 www.Biologica/Diversity.oi 
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V-18-06-039 V -18-06-079 NV-18-06-119 

NV -1 8-06-040 V-18-06-080 NV-18-06-120 
NV-18-06-041 V-18-06-081 NV-1 8-06-1 21 

NV-18-06-042 NV -18-06-082 NV-18-06-122 

NV- 18-06-043 V-18-06-083 NV-18-06-123 

V-18-06-044 V-18-06-084 NV-18-06-124 

NV-18-06-045 NV-18-06-085 NV-18-06-125 

NV-18-06-046 V-18-06-086 V-18-06-126 

NV-18-06-047 V-1 8-06-087 V-18-06-127 

NV -18-06-048 NV-18-06-088 V-18-06-128 

NV -18-06-049 N V-18-06-089 NV-18-06-129 

V-18-06-050 NV-18-06-090 NV-18-06-130 

NV-18-06-051 NV-18-06-091 NV-18-06-131 

V-18-06-052 NV-18-06-092 V-18-06-132 

NV-18-06-053 NV-18-06-093 NV-18-06-133 

NV-18-06-054 NV-18-06-094 NV-18-06-134 

NV-18-06-055 NV-18-06-095 NV-18-06-135 

NV-18-06-056 V-18-06-096 NV-18-06-1 36 

NV -18-06-057 V-18-06-097 NV-18-06- 137 

NV-18-06-058 V-18-06-098 V-18-06-138 

NV-18-06-059 NV-18-06-099 NV-18-06-139 

NV-18-06-060 NV-18-06-100 NV-18-06-140 

NV -18-06-061 NV-18-06-101 NV-18-06-1 41 

V-18-06-062 NV-18-06-102 NV-18-06-142 

NV-18-06-063 V-18-06-l 03 NV-18-06-143 

NV- l 8-06-064 NV-18-06-104 NV-18-06-144 

NV-18-06-065 NV-18-06-105 NV-18-06-145 

NV -18-06-066 NV-18-06-106 V-18-06-146 

V-18-06-067 NV-18-06-107 V-18-06-147 

NV-18-06-068 NV-18-06-108 V-18-06-148 

NV-18-06-069 NV-18-06-109 V-18-06-149 

NV-18-06-070 NV-18-06-110 NV-18-06-150 

NV-18-06-07 1 NV-18-06-111 V-18-06-1 51 

NV-18-06-072 NV-18-06-112 V-18-06-152 

NV-18-06-073 NV-18-06-113 V-18-06-153 

V-18-06-07 4 NV-18-06-11 4 V-18-06-154 

NV-18-06-07 5 NV-18-06-115 V-18-06-155 

NV-18-06-076 NV-18-06-116 NV-18-06-156 

NV -18-06-077 NV -18-06-117 NV-18-06-157 

V-1 8-06-07 8 V -18-06-118 NV-18-06-1 58 
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NV-18-06-159 
NV-18-06-160 
NV-18-06-161 

V-18-06-162 
V-18-06-163 

NV-1 8-06- 164 

PROTEST 

V-18-06-165 
NV-18-06-166 

I. Protesting Parties: Contact lnformation and tatement of Interest : 

This Protest is filed on behalf of Protestors by their authorized representative: 

Michael Saul 
Senior Attorney 
Center for Biological Diversity 
1536 Wynkoop Street, Suite 421 
Denver CO 80202 
303-915-8308 
msaul@bio logical diversity. org 

The Center for Biological Diversity is a non-profit environmental organization dedicated 
to the protection of native species and their habitats through science, policy, and environmental 
law. The Center also works to reduce greenhouse gas emissions to protect biological diversity, 
our environment, and public health. The Center has over 1.6 million members and on-line 
activists, including those living in evada who have visited these public lands in the Battle 
Mountain District for recreational, scientific, educational, and other pursuits and intend to 
continue to do so in the future, and are particularly interested in protecting the many native, 
imperiled, and sensitive species and their habitats that may be affected by the proposed oil and 
gas leasing. 

ierra Club was founded in 1892 and is the nation' s oldest grass-roots environmental 
organization. It is a national nonprofit organization of over 800,000 member , and has chapters 
across the United States, including the Toiyabe hapter of the Sierra Club, repre enting about 
6,500 members in evada and the Eastern ierra. Sierra Club's purpose is to explore, enjoy and 
protect the wild places of the earth; to practice and promote the responsible use of the earth's 
ecosystems and resources; to educate and enlist humanity to protect and restore the quality of the 
natural and human environment; and use all lawful means to carry out these objectives. 

Western Water heds Project is a non-profit organization with more than 5,000 members 
and supporters . Our mission is to protect and restore western watersheds and wildlife through 
education, public policy initiatives and legal advocacy. Western Water heds Project and its staff 
and members use and enjoy the public lands and their wildlife, cultural and natural re ources for 
health, recreational, scientific, spiritual, educational, aesthetic, and other purposes. We tern 
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Watersheds Project also has a direct interest in mineral development that occurs in areas with 
sensitive wildlife populations and important wildlife habitat. 

WildEarth Guardians is a nonprofit environmental advocacy organization dedicated to 
protecting the wildl ife, wild places, wild rivers, and health of the American West. On behalf of 
our members, Guardians has an interest in ensuring the BLM fully protects public lands and 
resources as it conveys the right for the oil and gas industry to develop publicly-owned 
minerals. More speci.ficalJy, Guardians has an interest in ensuring the BLM meaningfully and 
genuinely truces into account the air, water, and climate implications of its oil and gas leasing 
decisions and objectively and robustly weighs the co ts and benefits of authorizing the release of 
more pollutants known to cause health impact and greenhouse gas emissions known to 
contribute to climate change. 

Nevada Conservation League is the leading independent political voice for Nevada' s 
conservation community. CL work to maintain and enhance the natural character of evada 
and the quality of life for Nevadans through effective advocacy, the election of pro-conservatfon 
candidates and building collaboration with diverse stakeholders in evada's environment. 

Las Vegas Water Defender promotes water conservation and sustainabi lity in southern 
Nevada by challenging water managers to adjust to the realities of our geography. Las Vegas 
Water Defender works to restore inundated river canyons, wetlands and the delta; repeal 
antiquated laws and promote the public trust doctrine ; reduce water and energy use and their 
impacts on the river; recruit constituents to aid in reviving the Colorado River water hed; train 
affiliates to expand our effectiveness and meet growing demands; organlze to increase resources 
and grow a movement; and advocate to strengthen our credibility and effectivene s. Its central 
goal is long-term sustainability of the Colorado River watershed of southeast Nevada in the 
counties of Clark, ye and Lincoln. Las Vegas Water Defender, a Co lorado Riverkeepe1· 
Affiliate, is a project of Living Rivers . Living Rivers empower a movement to instill a new 
ethic of achieving ecological restoration, balanced with meeting human needs. 

The mailing addresses for individual protestors are as follows: 

Michael Saul 
Senior Attorney 
Center for Biological Diversity 
l 36 Wynkoop Street, Sui te 421 
Denver CO 80202 
303-915-8308 

Patrick Donnelly 
Nevada State Director 

.or 
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Center for Biological Diversity 
7345 S. Durango Dr. 
Bldg. B-107, Box 217 
Las Vegas, NV 89113 
702-483-0449 
pdonnelly@biologicaldiversity.org 

Karimah Schoenhut 
Staff Attorney 
Sierra Club 
Environmental Law Program 
50 F t NW, Eighth Floor 
Washington, DC 20001 
202-548-4584 
karimah.schoenhut sierraclub.or 

Kelly Fuller 
Energy Campaign Coordinator 
Western Watersheds Project 
P.O. Box 779 
Depoe Bay, OR 97341 
928-322-8449 
kfuller@westernwatersheds.org 

Rebecca Fischer 
Climate Guardian 
WildEarth Guardians 
2590 Walnut St. 
Denver, CO 80205 
406-698-1489 
rfischer@wildearthguardian .org 

Andy Maggi 
Executive Director 
Nevada Conservation League 
2275 A Renaissance Drive 
Las Vegas, NV 89119 
702-505-9477 
And Ma i NevadaConservationLea 

Tick Segerblom 
Las Vegas Water Defenders 
700 South 3rd St 
La Vegas, NV 89101 
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702-388-9600 
rsegerblom@lvcoxmail .com 

11. Statement of Reasons as to Why the Propo ed Lease Sale Is Unlawful: 

BLM's Final Environmental Assessment ("EA") a11d proposed decision to lease the 
parcels listed above are substantively and procedurally flawed for numerous reason detailed 
below. We hereby incorporate by reference our comments on the draft EA for the planned June 
I 2, 2018 sale, and all documents referenced therein. 1 The principal flaws in BLM's analysis and 
proposed action are as follows: 

1. BLM has completely failed to engage in any site-specific analysis of the foreseeable 
consequences of leasing for a number of important physical and biological resources, including 
surface and ground water, greater sage-grouse, mule deer, springsnails, and native fish. 

2, BLM's EA fails to take a hard look at the potential impacts of its action on Nevada 
populations of the greater sage-grouse, a BLM sensitive species. 

3. BLM's proposed action is arbitrary and capricious because the proposed speculative 
leasing of over 317,000 acres of Nevada public land, despite the lack of development intere tor 
activity on hundred of thousands of acres of pre-existing Nevada oil and gas leases, lacks any 
reasonable justification or relationship to a legitimate purpose or need . 

4. BLM has never, under decades-old resource management plans, evaluated the ite-specific 
impacts of large-scale oil and gas development, includjng hydrologic fracturing, on non-mineral 
resources within the Battle Mountain District, including listed and sensitive species, big game, 
surface and growid waters and springs, and soils and steep slopes. 

5. BLM's EA and proposed FONSI, in violation of law, fail to comply with ection 7 of the 
Endangered pecies Act, which requires that agencies insure that their actions will not jeopardize 
the continued existence of species listed under the Endangered Species Act. Despite the 
acknowledged presence of numerous listed species, BLM improperly attempt.9 to po tpone its 
consideration of oil and gas activities to the drilling stage. 

6. BLM has both failed to consider the climate and greenhouse gas emission impacts of its oil 
and gas leasing decisions, and has arbitrarily rejected alternatives, including no leasing and no 
fracking alternatives, that would mitigate the adverse climate impacts of its actions. 

A. BLM's EA Violate the National Environmental Policy Act ("NEPA") By Failing to 
Take a "Hard Look" at Foreseeable Impacts of the Proposed Action 

l. BLM UnJawfully Deferred Site-Specific Analysis 

1 See Center fo r Biological Diversity et al., Comments on the 8 LM Battle Mountain District June 20 18 Competitive 
Oil and Gas Lease Sale, Draft Environmental Assessment, No. DOI-B LM-NV-8020-201 8-001 7-EA (Feb. 14, 
2018). 
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NEPA requires agencies to undertake thorough, site-specific environmental analysis at 
the earliest possible time and prior to any "irretrievable commitment of resources" so that the 
action can be shaped to account for environmental values. Pennaco Energy. Inc. v. United States 
DOI, 377 F.3d 1147, 1160 (I 0th Cir. 2004). Oil and gas leasing is an irretrievable commitment 
of resources. S. Utah Wilderness All. v. orton, 457 F. Supp. 2d 1253, 1256 (D. Utah 2006). 

Thus, NEPA establishes "action-forcing" procedures that require agencies to take a "hard 
look," at 11all foreseeable impacts ofleasing" before leasing can proceed. Center for Biolo ical 
Diversit v . United States DOI, 623 F.3d 633,642 (9th Cir. 2010); .M ex rel. Richardson v. 
BLM, 565 F.3d 683, 717 ( l 0th Cir. 2009) . Chief among these procedures is the preparation of an 
environmental impact statement ("EIS") . Id. BLM, however, did not prepare an EIS. 

In order to determine whether a project's impacts may be "significant," an agency may 
first prepare an Environmental Assessment ("EA"). 40 C.F.R. §§ 1501.4, 1508.9. If the EA 
reveals that " the agency's action may have a significant effect upon the ... environment, an EIS 
must be prepared." Nat'l Parks & Conservation Ass'n v. Babbit 241 F.3d 722, 730 (9th Cir. 
2001) (internal quotations omitted). If the agency determines that no significant impacts are 
possible, it must still adequately explain its decision by supplying a "convincing statement of 
reasons" why the action's effects are insignificant. Blue Mountains Biodiversi Pro·ect v . 
Blackwood, 161 F.Jd 1208, 1212 (9th Cir. 1998) (emphasis added). However, BLM's EA and 
draft FONSI fail to provide any reasonable "convincing statement of reasons" for a finding of no 
significant impact. BLM moreover failed to include any analyses for site-specific impacts. BLM 
claims: 

The sale of parcels and issuance of oil and gas leases is strict ly an administrative 
action. There would be no direct impacts from issuing leases because leasing doe 
not directly authorize ground disturbing activities; no authorization for surface 
disturbance would be granted. However, if a lease is sold, the lessee retains 
certain irrevocable rights·. For example, according to 43 CFR § 3101.1-2, once a 
lease is issued to its owner, that owner has the "right to use a much of the lease 
lands as is necessary to explore for, drill for, mine, extract, remove and dispose of 
the leased resource in the leasehold" subject to specific nondi cretionary statutes 
and lease stipulations. Thus, a )ease sale makes the offered parcels available to 
indirect effects (occurring at a later time). This chapter addresses those indirect 
effects. Additional site-specific, project-specific NEPA analysis would address 
direct and indirect effects of any future exploration, development or production.2 

Despite th is argwnent, BLM failed both ofNEPA's "twin aims": not only did BLM fail 
to ensure that the agency takes a ''hard look" at the environmental consequences of its proposed 
action, it al o failed to make information on the environmental consequences available to th 
public, which may then offer its insight to assist the agency's decision-making through the 
comment process. ee, e.g., Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 349 
( 1989). EPA 's procedural requirement is not merely a formality, but is there to allow the 
agencies and the public to understand the consequences of the proposed lease auction. Not only 
did BLM fail to provide an adequate environmental analysis of the foreseeable impacts of the 

2 Revised EA at 13 -14. 
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propo ed lease sale, but furthermore failed to provide the public adequate notice of the 
foreseeable environmental impacts. 

BLM's deferral of site-specific analysis until the APD stage is unlawful under EPA, its 
implementing regulations, and legal precedents. Courts have repeatedly rejected BLM's claim 
that it is not required to conduct any site-specific environmental review until after the parcels are 
leased and a proposal is submitted by industry. See, e.g., Center for Biolo ical Diversi & ierra 
Club v. BLM, 937 F. Supp. 2d 1140, 1158 (N.D. Cal. 2013) (" .. . BLM asserts the now-familiar 
argument that there is no controversy because any degradation of the local environment from 
fracking should be discussed, if ever, when there is a site-specific proposal. But the i.nth Circuit 
has specifically disapproved of this as a reason for holding off on preparing an EIS."); Conner v. 
Burford, 848 F .2d I 441, 1450 (9th Cir. 1988) ("The government's inability to fully ascertain the 
precise extent of the effects of mineml leasing . .. is not, however, a justification for failing to 
estimate what those effects might be before irrevocably committing to the activity.''). 

BLM is required under NEPA to perform and disclose an analysis of environmental 
impacts of the 106 parcels offered for lease before there are any ''irreversible and irretrievable 
commitments of resources." Center for Biological Diversity, 937 F. Supp. 2d at 1152 (citing 
Conner v. Burford, 848 F.2d at 1446 ("Our circui t has held that an EIS must be prepared before 
any irreversible and irretrievable commitment of resources.") ( emphasis added). "[N)on-NSO 
leases, even if subject to substantial government regulation, do constitute an ' irretrievable 
commitment of resources.' As a result. unless the lease reserves to the agencies an 'absolute 
right to deny exploitation of those resources,' the sale of[) non-NSO leases . .. constitutes the go 
or no-go point where NEPA analysis becomes necessary." Id. at l 152. In other words, the 
specific environmental effects of oil and gas leasing in the project area must be analyzed and 
disclosed now, at the leasing stage. 

Rather than perfonn the environmental review as required, BLM asserts that all 
significant impacts of the proposed action are covered by the environmental impact statements 
(EISs) for the 1997 Tonopah Resource Management Plan (''RMP"), the 1986 Shoshone-Eureka 
RMP, and the 2015 Nevada and Northeastern California Greater Sage-Grouse Approved RMP 
Amendment ("ORSO RMPA").3 BLM then defers the site-specific analysis until after the parcels 
are leased.4 This is unlawful. BLM is required to analyze all foreseeable human health and safety 
risks, and seismic risks, posed by unconventional extraction techniques before leasing. BLM' s 
analyses on these issues are outdated and/or cursory at best. In Center for Biological Diversity & 
Sierra Club v. BLM 937 F. Supp. 2d 1140, 1152 (N.D. Cal. 2013), BLM also attempted to defel' 
NEPA analysis of hydraulic fracturing (hereinafter referred to as "fracking") on the parcels at 
issue until it received a site-specific proposal, because the exact scope and extent of drilling that 
would involve fracking was unknown. The di.strict court held BLM's "unreasonable lack of 
consideration of how fracking could impact development of the disputed parcels went on to 
unreasonably distort BLM's assessment," and explained: 

"[T]he basic thrust" of NEPA is to require that agencies consider the range of 
possible environmental effects before re ources are committed and the effects are 

~ Id at 4-5 . 
4 fd. at 13-14. 
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fully known. "Reasonable forecasting and speculation is thus implicit in EPA, 
and we must reject any attempt by agencies to shirk their responsibilities under 
NEPA by labeling any and all discussion of future environmental effects as 
'crystal ball inquiry .'" 

Center for Biological Diversity. 937 F, Supp. 2d at 1157 (citing City of Davis v. Coleman, 521 
F.2d 661 , 676 (9th Cir. 1975)). 

A the courts have made clear time and again, NEPA requires that "assessment of all 
'reasonably foreseeable ' impacts must ·occur at the earliest practicable point, and must talce place 
before an ' irretrievable commitment of resources' is made." N .M . ex rel. Richardson v. BLM, 
565 F.3d 683 , 717-18 (10th Cir. 2009) (citing 42 U . . C. § 4332(2)(C)(v)); compare with Center 
for Biolo 'cal Diversi 937 F. Supp. 2d at 1152 (N.D. Cal.2013) ("Agencies are required to 
conduct this review at the 'earliest possible time' to allow for proper consideration of 
environmental values . . . A review should be prepared at a time when the decisionmakers 'retain 
a maximum range of options."'). In Richardson, BLM argued there also that it W!l.'l not required 
to conduct any site-specific environmental reviews until the issuance of an APD. The court 
looked to the inth and D.C. Circuits in concluding that "NEPA requires BLM to conduct site­
specific analysis before the leasing stage." Richardson, 565 F.3d at 688. Richardson then offered 
a two-pa.rt te t to determine whether NEPA has been satisfied: First we must ask whe~er the 
lease constitutes an "irretrievable commitment ofresources ." The Tenth Circuit, again citin to 
the Ninth and D.C. Circuits, concluded that issuing an oil and gas lease without an N 0 
stipulation constitutes such a commitment. econd, the agency must ask whether all "foreseeable 
impacts of leasing" have been taken into account before leasing can proceed. Id. Given the utter 
lack of any site-specific review of the present surface-occupancy-permitting parcels, for this 
lease sale, such impacts have not been taken into account. 

BLM must take a hard look at the specific parcels that it is offering for oil and gas 
leasing, and the foreseeable impacts to the resources on these parcels. BLM insists, however, on 
postponing any such analysis until it has already signed over drilling rights and is unable to 
preclude all surface disturbing activities to prevent critical envfronmental impacts that may arise 
after a proper NEPA analysis. This is a violation of NEPA. 

2. The EA Does Not Support a Finding of No Significant Impact 

As the time for NEPA analysis was triggered by the proposal for the sale of the lease, 
BLM had to analyze whether its decision to open up over 31 , 715 acres ofland to development 
activities such as fracking might have significant environmental impact. Center for Biolo ical 
Diversi v , BLM 93 7 F. Supp. 2d 1140, 1153 (N.D. Cal. 2013). If BLM finds based on the EA 
that the proposed actions will not significantly affect the environment, BLM can i sue a finding 
of No Significant Impact ("FONSI") in lieu of the EIS. Id. Here, however, BLM's Final EA does 
not upport any reasonable finding that the environmental effects of its major action are 
insignificant. 

In Center for Biolo 'cal Diversi v. National Hi hwa Traffic Safe Admin. , 538 F.3d 
1172 (9th Cir. 2008) the court took similar issues with the BLM's failure to explain why it chose 
not to prepare an EIS: 

9 
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Nowhere does the EA provide a 'statement of reasons for a finding of no 
significant impact, much less a 'convincing statement ofreasoris.' For example, 
the EA discusses the amount of CO[2] emissions expected from the Rule , but 
does oot discuss the potential impact of such emissions on climate change. In the 
"Affected Environment" section of the EA, NHTSA states that "[i]ncreasing 
concentrations of greenhouse gases are likely to accelerate the rate of climate 
change." The agency notes that "[t]he tran portation sector is a significant source 
of greenhouse gas (GHG) emissions, accounting for approximately 28 percent of 
nil greenhouse gas emissions in the United States." From this, NHTSA jumps to 
the conclusion that "[c]oupled with the effects resulting from the 2003 light truck 
rule, the effects resulting from the agency's current action are expected to le en 
the GHG impacts discussed above." 

Id. at 1223 (internal citations omitted). 

Similar to the National Highway Traffic Safety Admin case, the Final EA at issue here 
does not provide any clear or convincing statement of reasons for a finding of no significant 
impact. The EA discusses generally and vaguely the amount of surface disturbance that may 
result from leasing, the number of wells that might be drilled, the types of po11utants that may be 
emitted during development and production. It does not discuss the potential impacts of any of 
these on the specific lands, waters, and species present within the areas proposed for leasing. The 
BLM cannot simply jump to the conclusion that its stipulations and proposed mitigation 
measures wil1 lessen the potential impacts to the level of insignificance. 

In evaluating the significance of the impact of th proposed o.ction, the agency must 
consider both the context of the action as well as the intensity. The several contexts in which the 
significance of an action must be analyzed includes: "society as a whole (human, national), the 
affected region, the affected interests, and the locality." 40 C.F.R. § 1508.27 . For site-specific 
actions, significance usually depends on the impact of the action on the locale, id., but in light of 
the recent Paris Agreement, it also depends on the impact on the world a a whole. Thu , to 
determine the significance of the action, BLM needed to look at not only the environmental 
impacts on the area to be leased, but also the analysis of the cumulative effects of oil and gas 
leasing on climate change, 

Intensity is determined by scrutinizing the ten factors described in 40 C.F.R. § 1508.27: 

1) Impacts that may be both beneficial and adverse. A significant effect may 

exist even if the Federal agency believes that on balance the effect will be 

beneficial. 

2) The degree tu which the prupo1>00 adion aITect.s public health or safety. 

3) Unique characteristics of the geographic area such as proximity to historic or 

cultutal resources, park lands, prime farmlands, wetlands, wild and scenic 

rivers, or ecologically critical areas, 

4) The degree to which the effects on the quality of the human environment are 

likely to be highly controversial. 
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5) The degree to which the possible effects on the human environment are highly 
uncertain or involve unique or unknown risks. 

6) The degree to which the action may establish a precedent for future actions 
with significant effect or represents a decision in principle about a future 
consideration. 

7) Whether the action is related to other actions with individually insignificant 
but cumulatively significant impacts. ignificance exists if it is reasonable to 
anticipate a cumulatively significant impa t on the environment. Significance 
cannot be avoided by terming an action temporary or by breaking it down into 
small component parts . 

8) The degree to which the action may adversely affect districts sites, highways, 
structures, or objects listed in or eligible for listing in the National Register of 
Historic Places or may cause loss or destruction of significant scientific, 
cultural, or historical resources. 

9) The degree to which the action may adversely affect an endangered or 
threatened species or its habitat that has been determined to be critical under 
the Endangered Species Act of 1973 . 

10) Whether the action threatens a violation of Federal, State, or local law or 
requirements imposed for the protection of the environment. 

The presence of any one of these factors may be sufficient to require an EI . Id. Several 
of these factors are implicated in the June 2018 proposed lease sale, and are incorporated into our 
discussion below. 

3. BLM Must Prepare an Environmental Impact Statement ("EIS") 

"[T]o prevail on a claim that the agency violated its statutory duty to prepare an EIS, a 
plaintiff need not show that significant effects will in fact occur. It is enough for the plaintiff to 
raise sub tantial questions whether a project may have a significant effect on the environment." 
Center for Biological Diversity & Sierra Club v. BLM, 937 F. Supp. 2d 1140, 1154 (N.D. al . 
2013) (emphasis added). The significance of the impact of the proposed action depends on both 
the context of the action as well as the intensity . 

This trigger requiring production of an EIS is met here. Nwnerous environmental harms 
may result from unconventional methods used by the industry to extract oil and gas, including 
hydraulic fracturing and horizontal drilling, as well as concerns relating to climate change. BLM 
declined to look at these issues until it received an APD proposal from the industry. As we have 
already explained above, this is unlawful. The impact of fracking alone raises substantial 
questions on whether the proposed ·project may have significant effects on the environment. 

Additionally, Protestors raise several highly controversial issue below. An IS ls 
required when an agency did not adequately consider "the degree to which the effects on the 
quality of the human environment are likely to be highly controversial ." Town of Cave Creek v. 

11 
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FAA, 325 F.3d 320,331 (D.C. Cir. 2003), citing40 C.F.R. § 1508.27(b)(4). "The term 
'controversial' refers to cases where a substantia l dispute exists as to the size, nature, or effect of 
the major federal action rather than to the existence of opposition to a use." Found for N. Am. 
Wild Sheep v. US. Dep't of Agric., 681 F.2d 1172, 1182 (9th Cir, 1982) (emphasis in original; 
internal quotations omitted). The Battle Mountain lease sale mises substantial disputes with 
regards to its nature and effects. In some case this is because BLM attempts to evade analysis, 
such as with the impacts of fracking. 5 At other times this is due to BLM' s efforts to defer 
analysis until some unenforceable time in the future.6 Like in Blue Mountains, this project's EA 
nnd RMPs contain "virtually no references to any material in suppo11 of" its conclusions that 
significant impacts will not occur and an EIS is unnecessary. 161 FJd 1208, 1214. The complete 
lack of analysis raises substantial questions over what the nature and effects of th proposed 
project may be. 

For these reasons and others, BLM's FONSI is inadequate. The agency must fulfill its 
NEPA duty prepare an EIS for this proposed action. 

4. BLM Unlawfully Relied on Outdated RMPs 

Rather than perform the "hard look" environmental review requires, BLM leans on 
"current resource and land use information and the management framework developed in the 
applicable Resource Management Plan" ("RMPs"). 7 The arplicable RMPs- Tonopah and 

hoshone-Eureka-date from 1986 and 1997 respectively. 

As recently as 2017, BLM acknowledged that revisions and updates to these RMPs are 
long overdue because resources are "not adequately protected under either or both current 
RMPs. "9 In 2010, BLM acknowledged the need to replace the two decades-old RMPs with a 
single, updated RMP for the Battle Mountain District. 10 Doing so "would allow management to 
reflect the changing needs of the planning area." 11 One glaring omission, for example, is that the 
RMPs fail to consider the foreseeable and significant impacts from fracking on resources such as 
springs, surface waters, and shallow aquifers, as discussed further below. 

Rather than make these facts clear to the public as part of the 2018 lease sale, however, 
BLM fails to mention that the RMPs are in desperate need of updates. Instead, the agency 
broadly contends that the 2018 June lease sale is "in confom1ance" with the Tonopah and 
Shoshone-Eureka RMPs, and that the Battle Mountain District Office "may recommend" that a 
parcel be deferred if a resource conflict is known. t:z BLM 1s pledge to possibly defer individual 
parcel leasing is unenforceable at best, and skirts the agency's "hard look" obligation under 

s See Revised EA a 133 , " Appendix 6: Hydraul_ic Fracturing Whit.e Paper." 
6 See, e.g., Revised Mat 168 (deferring site- pecific analysis on endemic fish); Id at 48 (noting that none of the 
parcels have been surveyed to determine the e)(istence ofpaleontological resources, and that this "may" take place in 
the future). 
1 Id. at 3. 
'Id at 4· 5. 
9 U.S. Bureau of Land Management, Revised Environmental Assessment DOl-BLM-NV-B020-2017-0002-EA (June 
20 I 7 Competitive Oil and Gas Lease Sale) at 17 ("June 2017 Final EA") . 
10 Id. 
II Id. 
11 Revised EA at 8. 
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EPA . N.M. ex rel. Richardson v, BLM, 565 F.3d at 717-18 ("[A]ssessment of a given 
environmental impact must occur as soon as that impact is ' reasonably foreseeable."'). 

Furthermore, BLM' s estimates of surface disturbance is based on historic information 
from the RMPs. 13 In other words, BLM does not take into account the recent sharp increase in 
leasing nominations and the advent of fracking in evada. 14 BLM should have considered the 
increased industry interest in Nevada oil and gas, and the potential for drilling levels to increase, 
should oil prices rise or well stimulation techniques change the production potential of evada 
hydrocarbon-bearing formations. 

S. BLM Failed to Consider the EnvironmentaJ Impacts from Uncon-ventional 
Drilling Techniques, such as Hydraulic Fracturing 

BLM acknowledges that oil and gas wells in the June 2018 lease sale area may be 
fracked. 15 Despite this foreseeable activity, BLM fails to take a "hard look" at what impacts 
fracking is likely to cause on resources such as ground and surface water, air quality, seismicity, 
light and noise pollution, vegetation, and wildlife. 

Fracking is a method of oil and gas extraction that involves injecting fluid into 
subterranean rock formations at hlgh pres ure in order to allow fossil fuels to flow into a 
wellbore and be extracted at the surface.16 EPA identifies 1,173 chemicals associated with 
fracking fluids-many of which are toxic and/or carcinogenic. 17 

It is well understood that frackirig poses numerous significant risk to public health and 
safety, as well to wildlife and habitat viability. The Protestors incorporate by reference the 
harms attributed to fracking outlined in their February 14, 2018 letter and its associated 
references. 18 As an overview, however, fracking's environmental and health impacts include: 

n Id. at 147-48. 
u See U.S. Bureau of Land Management, Nevada, 2015-2018 Expressions oflnterest, available at 
https://nflss.blm.gov/eoi/ list; see also DeLong, Jeff, " Fracking Hits Home in Nevada," Reno Gazette-Journal, April 
15, 2014,available at: htt s://www.r · .com/star /tech/environment/2014/04/ I 3/ frackin -hi -
nexawilQ:49293/; tate of Nevada Comm'n on Mineral Resources, Division of Minerals, " Facts on the use of 
Hydraulic Fracturing in Nevada" I (Apr. I 0, 2017), available at: 
h ://minerals.nv. ov/u loodedFiles/mineralsnv ov/contenl/Pro rams/ /HF F s -10-2017. df. 
is U.S. Bureau of Land Management, Draft Finding of No ignificant Impact DO1-BLM- V-8020-2018-0017-EA 
(June 2018 Competitive Oil and Gas Lease Sale) at 3 (noting that tracking is "one extraction technique that could 
potentially be used,") (" Draft FONSI"), Revised EA at 22 (tracking " is one of these methods that may be reasonably 
foreseeable for leases proposed for this sale.") . 
16 U.S. Environmental Protection Agency, Hydraulic Fracturing for Oil and Gas: Impacts from the Hydraulic 
Fracturing Water Cycle on Dnnking Water Resource in the United States ES-5 (Dec. 2016) ("Frocking ' s Impacts 
on Water Resources, EPA Report") . 
17 Yost, Erin E. et al., Estimating the Potential Toxicity of Chemicals Associated with Hydraulic Fracturing 
Operations Using Quantitative Structure-Activity Relationship Modeling, 50 Environmental Science and 
Technology I (2016). 
11 See Center for Biological Diversity et al., Comments on the BLM Battle Mountain District June 2018 Competitive 
Oil and Gas Lease ale, Draft Environmental Assessment, No . DO1-BLM-NV-B020-2018-0017-EA (Feb. 14, 
2018). 
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• Potentially severe harms to drinking and other water resources due to draws from, and 
contamination of, ground and surface water; 19 

• Increased seismicity (earthquakes) due to underground injection of oil and gas 

wastewater, enhanced oil recovery, and fluid extraction;20 

• Air quality degradation and associated health harms from the release of volatile organic 

compounds ("VOCs"), particulate matter, nitrogen oxide ("NOx''), and other pollutants 

from road and pipeline construction, well drilling and flaring, and fossil fuel proces ing, 
transportation, and storage; 

• Wildlife mortality and habitat degradation caused by spills and leaks, wastewater slora.ge 
pits, water and food contamination, and fragmentation;2 1 and 

• Public health risks including increased incidences of cancer, asthma attacks, birth 

defects, and other ailments.22 

Each of these impacts is a concern,, and should have been extensively analyzed by BLM 
in an EI for the June 2018 lease sale. This didn't happen. Instead, BLM issued a FO SI, 
asserting that the leasing of over 317,000 acres will "not significantly affect the quality of the 
human environment and [ an EIS] is not required. "23 

BLM attempts to prop up its EA with two documents that merely stand-in for meaningful 
analysis . 

First, the EA tiers to two RMPs (Tonopah and Shoshone-Eureka) that do not even 
mention fracking let alone analyze its impacts (and recent use) in the Battle Mountain District. 
The Battle Mountain District covers 10.5 million acres spanning Lander, Eureka, Esmeralda, and 
parts of Nye Counties.24 According to the evada Division of Minerals, as of April 2017 five 
wells have been fracked in the state: three in Elko County, and one each in ye and Eureka 

19 U.S. Environmental Protection Agency, Hydraulic Fracturing for Oil and Gas: Impacts from the Hydraulic 
Fracturing Water Cycle on Drinking Water Resources in the U.S. (2016) at 10-3 (frocking may cause temporary to 
severe changes in water qual ity that can render drinking weter unusable). 
20 Ellsworth, W.L., Injection-induced earthquakes, 34 1 Science (20 I 3 ) ; i.cholson, C. et al. , Triggered earthquakes 
and deep well activities, 139 Pure Applied Geophysics 3, 4 ( I 992); National Research Cow1cil , Induced Seismicity 
Potential in Energy Technologies, National Academies Press (2013). 
21 Yost, Erin E. et al., £stimating the Potential Tox:icity of Chemicals Associated with Hydraulic Fracturing 
Operations Using Quantitative Structure-Activity Relationship Modeling, 0 Environmemal Science and 
Technology I (2016); see also Stringfellow, William et al., Identifying chemicals of concern in hydraulic fracturing 
fluids used for oil production, 220 Cnvironmental Pollution I (2017). 
72 PSE Healthy Energy, The Science on Shale Gas Development, available at: 
https://www.psehealthyenergy qrg/our-work/publications/archive/the-science-on-shale-gas-development/; 
McKenzie, L,M. et al. , Childhood hemntologio cancer and re idential prox:imity to oil and gas development, 12 
PLoS One 2(2017); Rasmussen, Sara 0. et al., Association Between Unconventional Natural Gas Development in 
the Marcellus Shale and Asthma Exacerbations, 176 JAMA Internal Medicine 9 (2016). 
23 U.S. Bureau of Land Management, Draft Finding of No Significant Impact OO1-BLM-NV-20 I 8-00 I 7-EA (June 
2018 Competitive Oil and Gas Lease Sale) at I ("June 20 18 Draft FONSI"). 
l

4 U.S. Bureau of Land Management, Batcle Moun rein District Office, available at: 
https ://www.blm.gov/office/battle-mountain-district-office (last visited May J , 2018). 
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Counties- in other words, within the Battle Mountain District. 25 The June 2018 lease sale 
proposes to expand oil and gas operations- including possibly fracking- in parts of ye, 
Eureka, and Lander Counties ,26 That the RMPs fail to even mention fracking not only means that 
the EA and draft FONSI are not tiered to reality, but they violate NEPA's requirement that an 
EA evaluate a proposed action's relationship to related past, existing, and future activities. See 
Kern v. BLM, 284 F.3d 1062, 1078 (9th Cir. 2002) (an EA must fully analyze site-specific 
impacts, including cumulative impacts); 40 C.F.R. § 1 08 .7 (a cumulative impact is an effect on 
the environment resulting from the " incremental impact of the action when added to other past, 
pre ent, and reasonably foreseeable future actions"); 40 C.F.R. § 1508.27(b)(7) (an agency 
prepare an EIS when a proposed action "is related to other actions with individually insignificant 
but cumulatively significant impacts"). 

BLM's exclusion of information on fracking in the Battle Mountain District also fail 
NEPA's requirement that an agency provide and assess current scientific data. See Lands 
Council v. U .S. Forest Serv., 395 F.3d 1019, 1031 (9th Cir. 2004) (finding the lack of up-to-date 
evidence prevented the agency from making an accurate impact assessment and rejecting 
approval as arbitrary and capricious); Seattle Audubon oc. v. Es , 998 F.2d 699, 704~05 (9th 
Cir. 1993) (holding that a NEPA analysis that rested on "stale scientific evidence" and contained 
an incomplete discussion of environmental effects and fal e assumptions had to be reconsidered). 

econd,'the EA tacks on a Hydraulic Fracturing White Paper ("White Paper") in its 
appendix that merely introduces the general topic offracking in evada.27 The EA repeatedly 
refers the reader to the White Paper in lieu of meaningful analysis.28 This presents a number of 
problems. 

For example, the White Paper doesn't mention Battle Mountain. Nor does it mention or 
discuss landscapes such as Monitor Valley, Little Fish Lake Valley, Railroad Valley, or any area 
where the June 2018 lease parcels are located. Instead the White Paper speaks in generalities. 
For example, it explains that groundwater contamination depends on "site-specific factors " such 
as physical properties, presence of fractures , and the stress in rock fonnations .29 The White Pa.per 
does not, however, provide whether any of these risk factors occur in the Battle Mountain area or 
the June 201 8 lease parcels, The White Paper also notes that "Nevada is the 3rd most tectonically 
active state in the union." 30 The EA, however, fails to identify active faults in close proximity to 
the lease sites, although doing so would help determine the seismic risks from fracking and 
injection in these areas. The EA should have analyzed whether beneficial water uses exist in 
proximity to the lease parcels, what water quality data reveals about groundwater that could 

1
' Stale of Nevada Comm'n on Mineral Resources, Division of Minerals, "Facts on the use of Hydraulic Fracturing 

in Nevada" I (Apr. 10, 20 17), available at: 
httpJ/minerals .nv .gov/uploaded Fi les/m ineralsnvgov/content/Programs/OG/HF _ Facts_ 4-10-2017 .pdf. 
26 Revised EA at 14. 
27 Id. at 133, "Appendix E: Hydraulic Practuring White Paper" ("Th is White Paper on hydraulic fracturing is derived 
from the (HF] White Paper [BLM 2013] ... . It has been modified to meet the criteria for the State of Nevada ."). 
28 See, e.g., Id at 13 ("Please refer to the Hydraulic Fracturing White Paper [Appendix E] for additional 
information" on frocking fluid) ; Id. at 175 ("Analysis of the effects of [fracking] on human health and safety and air 
auality is provided in the [White Paper)"). 
2 Id. at 139 . 
30 Id. at 14 I. 
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potentially be impacted, and what human, wildlife, and plant communities could be affected if 
water sources are compromised. 

The EA notes that fracking requires "[a]ppreciable amounts ofwa.ter (800,000- 10 million 
go.llons)."31 Neither the EA nor the White Paper identify the sources of water that would and/or 
could he drawn from to support hydraulic fracturing. Instead, the White Paper lists water sources 
that could potentially be used for fracking, though this includes only generic descriptions ("The 
landowner may have rights to surface water") without any meaningful information on how much 
water is available from each source and what the direct, indirect, and cumulative impacts would 
be associated with each option.J2 

Reliance on the white paper defies NEPA's mandate that an agency must do more than 
provide generic statements on possible environmental impacts. See Blue Mountains, 161 F.3d at 
1213 (general statements about possible environmental effects fail the "hard look" test). Further, 
courts have recognized that £racking poses unique and unknown risks that warrant supplemental 
analysis in an EIS or EA. In Ctr. for Biological Diversity v. BLM. the agency attempted to defer 

EPA analysis of fracking on the parcels at issue until it received a site-specific proposal, 
because the exact scope and extent of drilling that would involve fracking was unknown. 93 7 F. 
'upp. 2d 1140, 1157-59 (N.D. Cal. 201 3). The di trict court found that BLM's "unreasonable 

lack of consideration of how fracking could impact development of the disputed parcels went on 
to unreasonably distort BLM's assessment ' and violated NEPA. Id . at 1157 (citing Cit of Davi 
v. Coleman, 521 F.2d 661,676 (9th Cir. 1975)). 

6. BLM does not Consider Potential Impacts to Water Resources in the 
Proposed Sale Area 

Water i one of evada's most precious resources. The EA fails to adequately consider 
potential impacts to water resources on and around the June 2018 lease sale parcels in several 
ways that violate EPA. 

a. BLM did not adequately sun•ey and analyze water fe.1tures 
occurring on and around the lease parcels 

The Environmental Analysis inadequately analyzes potential impacts to water resources 
and the plant and wildlife communities that rely on them. In the EA, BLM acknowledges the 
diverse array of water features located within parcels proposed for leasing. This includes, but is 
not limited to, at least 34 springs and seeps , "a few miles of perennial streams and several 
hundred miles of small ephemeral drainages," 643 acres of freshwater lakes and ponds, and 
13 ,485 acres of playa .33 According to the EA, riparian/wetland ecosystems are "the most 
productive and important ecosystems on the Battle Mountain District," containing "the majority 
of the Larea'sj biodiversity."34 

BLM acknowledges that it failed to survey and analyze potentially sensitive 
environmental resources, such as wetlands. The EA admits that the lease area "may have 

31 Id. at 134. 
n Id. at I 36. 
33 Id at 22. 
'' Id. 

MAY-07-2018 03:08 PM From:5108447150 ID:FAX Page:018 

16 

0 1 8 / 066 

R=94% 



05 / 07 /2 018 MON 1 5: 1 5 F AX 5 1 08447150 

Cenrer for Biological Diversity et al. Protest of the June 2018 Competitive Oil and Gas lease Sale, Batfie Mountain 
District - DOI-BLM-NV-8O20-0018-EA 

associated riparian and wetland habitat" and "[u]nsurveyed features most likely exist" (emphasis 
added). 35 This is a critical deficiency in the EA. 

b. The EA does not analyze impacts to water quantity 

Although Section 3.2.4 of the EA is entitled, "Water Resources," the matter of impacts to 
water quantity is never addressed. This is a glaring omission in the EA's analysis. 

The proposed lease areas are in arid environments, typically receiving less than ten inches 
of precipitation annually.36 Oil and gas operations use upwards of 10 million gallons of water per 
well ,37 As noted earlier in this protest, it is foreseeable that lessees will utilize hydraulic 
fracturing ("ftacking") for oil and gas extraction.38 As such, it is incumbent upon BLM to 
analyze impacts to water quantity under the assumption that any development of the parcels 
would occur using fracking. 

In addition to information about the quantities of water, an important piece of information 
in determining the impacts to water quantity is the number of anticipated wells. In this, the EA 
falls woefully short. The Reasonably Foreseeable Development (RFD) scenario is based 
exclusively on past development in Nevada, which has been miniscule compared to other 
Western States. It does not account for current or anticipated market trends, including the volatile 
price of oil. The RFD anticipates only 25 wells being developed in the Battle Mountain 
District. 39 Should the price of oil spike, this number could dramatically increase, potentially 
numbering in the thousands of wells being developed across Nevada, 

, Given the variability in both estimates of water consumption per well and in the number 
of anticipated wells, there is great uncertainty in attempting to evaluate the impacts of the 
proposed lease sale on quantities of water. However, this does not relieve BLM from their legal 
obligation to evaluate such impacts. The "uncet1ainty rule," found at 40 CFR § 1502,22, indicates 
that agencies must include information on uncertain impacts if such information "is essential to a 
reasoned choi_ce among alternatives, and the overall costs of obtaining it are not exorbitant." And 
indeed, these requirements are important for "impact which have catastrophic consequences 
even if their probability of occurrence is low." 

The potential impacts to water quantity clearly meet this threshold. If hundreds or 
thousands of wells were developed, something that is not outside the realm of possibility should 
oil prices go back above $100 per barrel, and if those wells each required the high-end estimate 
of 10,000,000 gallons (30.3 acre-feet) to fracture, total water withdrawals for fractured wells 
from this lease sale could reach into the billions of gallons (tens of thousands of acce-feet), 

Withdrawals on the level of tens of thousands of acre-feet have the potential to radically 
alter the hydrologic regime in the areas where such withdrawals are made. If the withdrawals are 
made from shallow alluvial _aquifers, adjacent springs, wetlands, and other ~ater features may 

ll Id 
' 6 U.S. Climate Data, Battle Mountain, available at: https://www.usclimatedata .com/climate/battle­
mountain/nevada/united- tates/usnv0006 (last visited May 3, 2018) . 
l

7 See. e.g. , Revised EA at 134. 
'
8 2018 Draft FON I at :3 . 

J
9 Revi ed EA at 148. 
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dry up.40 If the withdrawals are made from the deeper regional aquifer, effects may be far 
reaching and drying could occur tens of miles away. Additionally, due to connections between 
local and regional aquifers, intensive pumping of alluvial aquifers may eventually impact 
regional aquifers. 41 

Therefore, BLM has neglected its duty under NEPA to analyze the impacts of 
withdrawals for HF on water resources and their dependent ecosystems. Further, an adequate 
"hard looku at such impacts would include a very broad area of analysis ba ed on a detailed 
hydrologic characterization of the regional aquifers potentially affected. As will be detailed 
below, dozens of endemic, endangered, or threatened species rely on water features potentially 
affected by pumping. Thus there are significant ramifications from neglecting to analyze impacts 
to water quantity. 

c. The EA does not adequately analyze impacts to wildlife that 
depend on water features 

Water features such as springs, seeps, perennial creeks, wetlands, inundated playas, and 
spring mounds are critical to the existence of Nevada' s remarkable biodiversity, Dozens of 
species endemic to such water features have been discovered and described, and it is likely that 
many more have yet to be discovered. In addition to endemic species, there are hundreds of other 
wildlife species which rely on water features to sustain life in such an arid environment. 

Yet, despite the clear possibility of significant impacts to water features from the 
proposed action, the EA does not substantively evaluate potential impacts to wildlife that rely on 
those features . The following is a non-comprehensive list of wildlife that could be significantly 
impacted by the proposed action: 

Sprinwmails 

There are five species of springsnails which occur in the Railroad Valley: Big Warm 
Spring pyrg (Pyrgulopsis papil/ata), Duckwater pyrg (P. aloba), Duckwater Warm prings pyrg 
(P. villacampae), Lockes pyrg (Pyrgulopsis lockensis), and the Southern Duckwater pyrg (P. 
anatina) ,42 The Center for Biological Diversity petitioned the U Fish and Wildlife ervice to 
protect these species under the Endangered Species Act in 2009 , The Service declined to list 
these species, citing restoration of habitat and remaining unallocated groundwater in the basin as 
reasons. 43 

The Service used oversimplified reasoning in their determination. They simply subtracted 
the current usage from the perennial yield of the basin to come up with an amount of remaining 
unallocated groundwater. However, determining the potential for impacts to water featur s from 
groW1dwater pumping is not that simple. Groundwater can behave in paradoxical ways, and 
drawdown of aquifers can occur even if a basin is not overallocated, Groundwater pumping 
forms a wide "cone of depression" surrounding the point of diversion, reducing aquifer levels 

•o Deacon, J.E., et al., Fueling population growth in Las Vegas: How large-scale groundwater withdrawal could burn 
regional biodlvemty, 57 Bioscience 8: 688-698 (2007). 
41 U.S. Geological Survey, Ground Water and Surface Water: A Single Resourc~ I 139 (1998). 
il Revised EA at 28. 
43 Endangered and Threatened Wildlife and Plants ; 90-Day Finding on a Petition to List 42 Grea t Basin and Mojave 
Desert Springsnails as Threatened or Endangered with Critical Habitat, 76 Fed. Reg. 56,608 (Sept. 13 , 2011 ). 
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across the "area of influence," meaning the areal extent of the cone.44 Thus while a basin may 
not be overallocated, any given pumping project can cause localized impacts across the area of 
influence. 

Since the springsnails listed here occur in extremely isolated and singular habitats, 
generally just one spring, and since almost any impact to such springs would have the potential 
to wipe out these sensitive species, it is incumbent upon BLM to include an analysis of the 
potential impacts of groundwater withdrawals for HF in the R?ilroad Valley. This includes a 
detailed characterization of the aquifer and potential hydrologic connections between any area 
proposed for pumping and springs known to harbor springsnails. 

Fish 

The Great Basin is home to a wide array of fishes, many of which are endemic to specific 
habitats like springs, Like springsnails, these fishes are incredibly vulnerable to perturbations in 
their habitat. Thus it should come as no smprise that the majority of evada species protected 
under the Endangered Species Act are fishes. 45 There are several fishes which have the potential 
to be directly or indirectly affected by the proposed action. BLM needs to analyze the impacts to 
these species at a site-specific level now, before an irretrievable commitment ofresources , 

The Railroad Valley springfish (Crenichthys nevadae) is federally listed as threatened., 
and occurs in just six springs in two localities in Railroad Valley.46 The Railroad Valley springs 
were designated as critical habitat by Fish and Wildlife Service in 1986. Groundwater pumping 
and/or contamination in such close proximity to the critical habitat of a threatened fish poses a 
dire threat to its continued viability of critical habitat. B M needs to analyze the potential 
impacts of pumping and fracking in this area, and must c.omplete a Section 7 consultation with 
FWS. The Railroad Valley tui chub (Siphateles bicolor ssp. 7), a BLM ensitive species, also 
occurs in isolated springs in Railroad Valley, and analysis of impacts to it should be included. 

The Fish Creek Springs tui chub (Siphateles bicolor euchila) is endemic to the spring 
source and outflow channels of Fi h Creek prings, located in the Fish Creek Valley south of 
Eureka. This fish was considered for listing by the Fish and Wildlife Service during the 1980 , 
but was not listed to due a lack of immediate threats. Parcels 112, 114, 117, 123, 124, 125, and 
147 are near Fish Creek Sprin;s. BLM must analyze the impacts of the proposed action on the 
Fish Creek Springs tui chub.4 

The Little Fish Lake Valley tui chub (Siphatele bicolor spp, 6) is a BLM ensitive 
species occmTing in aquatic habitats near Fish Spring. This is near parcels O 18 and O l 9, The EA 

•4 U.S. Geological Survey, Basic Groundwater Hydrology 2220 (2004). 
45 Nevada Natural Heritage Program, At Risk Plant and Animal Tracking List (20 17). 
~ Revised EA at 2 8. 
47 Of note, In an APO filed for a proposed well in the Railroad Valley in 20 16, the project proponent proposed 
utilizing surface flow from the adjacent Butterfield Spring for their drilling operations. This spring is home to the 
Railroad Valley tui chub. The proponent was to util ize up to 12,600 gallons of water every 24 hours , or some 8.75 
gallons pet minute, a substantial flow. The fish wits protected by sealing the intake hose with ¼" grating. This is 
clearly an unacceptable set of circumstance for an endemic and BLM sensitive species. Given the very close 
proximity of Parcel 66 to Pish Creek Springs, it is entirely likely that an EOI was filed on this parcel with precisely 
the same arrangement in mind. Impacts from utilization and d iversion of spring flow for pumping should be 
nalyzed by BLM 

19 

MAY-07-2018 03:10 PM From:5108447150 ID:FA X Page:021 

0 21/ 066 

R=94% 



0 5 / 0 7 / 2 0 1 8 HON 1 5 : 1 6 FAX 5 1 0 8 4 4 71 5 0 

Center for Biological Diversity et al. Protest of the June 2018 Competitive Oil and Gas Lease Sale, Bau le Mountain 
District - DOl-BlM-NV-8O20-00/8-EA 

notes that these parcels themselves "may al o include potential habi tat" for the fi h.48 Before 
conducting any lease sale BLM must discern what species and habitat occur on the parcels and 
provide the public and decisionmakers with this information. To do otherwise fails EPA. 

Birds 

Numerous migratory birds utilize Nevada's springs, riparian areas, and phreatophytic 
vegetation for habitat. Notably, the federally endangered southwestern willow flycatcher 
(Empidonax traillii extimus) and the federally threatened Yellow-billed cuckoo (Coccyzus 
americanus) both utilize phreatophytic and riparian vegetation in their migratory paths across 

evada. While their critical habitat and most occurrences have been in far southern evada, they 
have heen documented to occur in the Great Basin as well. 

Even small perturbations in groundwater levels can cause a loss of phreatophyte 
productivity, a reduction in phreatophyte cover, and ultimately a wholesale conversion to non­
phreatophytic upland vegetative communities.49 And in wetland areas, drawdown of the aquifer 
can result in decreased productivity and eventual type-conversion to shrubland. As such, BLM is 
obligated to examine the impacts of the proposed action to groundwater-dependent plant 
communities and the bird species which depend upon them for survival. 

Amphibians 

The Columbia spotted frog (Rana luteiventris) is a BLM sensitive species located within 
the Assessment Area.50 While the Fish and Wildlife Service declined to list the frog in 2015, it i 
still protected under Nevada state law and is the subject of multi-agency conservation 
agl'eements/strategies. 

The Railroad Valley toad and Hot Creek toad, two of three newly-identified toad species 
in evada's Great Basin, are found in small, isolated habitats in the Assessment Area.s1 It is 
possible that Hot Creek toads may occur within parcels proposed for leasing. While the EA cites 
NDOW's input that the "current range of these new species is severely restricted, suggesting 
their populations are especially vulnerable to environmental changes," the documents offer no 
further insights into how the proposed oil and gas leases could and/or would impact the species . 
This is inadequate under EPA. The impacts to these endemic toads must be analyzed. 

d. The Water Resources Stipulation (#NV-B-10-B-C U) provides 
inadequate protection to critical water re ources and the wildlife 
which depend on them. 

BLM has elected to implement a water resources stipulation to protect against impacts to 
wetlands, playas, springs, floodplains and other water resources. Although we commend BLM' s 
acknowledgment of its authority to consider and add lease stipulations at the leasing stage, the 

•a Revised EA at 28. 
49 Cooper, OJ. et al. , Effects of long-term water table drawdown on evapotranspiration and ve etation in an arid 
region phreatophyte community, Journal of 1-:{ydrology 325 (2006). 
30 Revised EA at 28. 
51 Id. at 28; see also Wolterbeek, Mike, Rere discovery of three new toad species in Nevada's Great Basin by 
College of Science, evada Today, July 20, 2017, available at: https://www.unr.edu/nevada-today/news/201 7/new­
toad-species-dtscovered. 
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particular stipulation relied upon here would do little to protect water resources and the wildlife 
which depend on them. The stipulation is does not prohibit surface occupancy, it only offers 
inadequate proposed controls on surface use. 

First, the stipulation only applies within 500 feet of wetland/riparian areas and 100 feet of 
the inner gorge of ephemeral channels. With regard to groundwater pumping, a 500 foot buffer is 
not nearly enough. If a well requires millions of gallons of water to fracture, the cone of 
depression will extend well beyond such a buffer. As the EA concludes, "any loss or diversion of 
water or instream flow can affect wetland and riparian health and impact these ecosy tems."52 

Contamination of an aquifer due to fracking would affect the entire aquifer, causing impacts to 
water sources as far as miles away. ven relocation of operations "more than 200 meters" is no 
guarantee against the risks of spills, groundwater overdraft, subsurface contamination and other 
accidents that may impact water resources. 

Second, while the ostensible point of the stipulation is to protect water r sources, it 
provides only three mechanisms for protection: environmental review, engineering controls, and 
mitigation measures; and none of these mechanisms actually protect water resources. 
Environmental review is simply that- an administrative action that provides no protection to 
resources in and of itself. Engineering controls and other mitigation measures do not actually 
provide protection for resources, but simply reduce the harm of the proposed action to the 
resources. 

Third, the stipulation provides that "[a]n exception may ... be granted when areas cannot 
be avoided and when engineering, best management practices, and/ or design considerations are 
implemented to mitigate impacts to water resources." That is, the stipulation permits 
development on water resources, and only requires that "engineering, best management 
practices, and/ or design considerations" are implemented to mitigate - not avoid because 
impacts cannot be avoided in uch circum tances - the impacts to wetlands. The stipulation can 
also be waived if a BLM officer determines that the development will not impede certain peak. 
flow events, that springs and wells will not be negatively impacted, and that wetland could be 
"restored to their original function post occupancy." This effectively means that BLM can waive 
the stipulation for development in wetlands and ephemeral gorges that do not contain springs or 
wells, depriving those areas of any protection. The fact that the stipulation speaks to 
"restoration" of the wetland reveals that BLM acknowledge that waiver of the stipulation would 
result in impacts. 

The EA acknowledges that siting and engin ring controls, concluding that"[ c ]learing, 
grading, and soil stockpiling could alter short-term overland flow and natural groundwater 
recharge patterns, but in most cases, these potential impacts can be mitigated by better location 
siting and engineering controls. "53 

This stipulation contains no tangible protections for wetlands, the EA acknowledges that 
development on the wetlands will result in impacts that may not necessarily be mitigated. BLM 
therefore cannot reasonably conclude that the stipulation avoids all impacts of oil and gas 
<;levelopment on and near water resources. 

lz Revised EA at 24 . 
$J Revised EA at 23, emphas is added. 
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7. BLM Has Failed to Analyze Impacts to Paleontologlcal Re ources 

Despite NEPA's mandate that agencies make infonnation on potentially significant 
environmental impacts available to the public and decision-makers, BLM admits that " [n]one of 
Lhe proposed parcels have been surveyed to d.etermine the boundaries and geographic extent of 
fossil resources or any paleontological localities."54 When BLM intends to make this 
determination is unclear. The EA only provides that "[p]arcels identified as having moderate to 
high potential for containing significant paleontological resources may require a field 
determination to map locations," and this would be followed "by an analysis to determine what, 
if any, impacts there would be,"55 

This is unacceptable for an EA and cannot support a FONSI. BLM should have surveyed 
the parcels before issuing NEPA documents. Further, their statement that they "may' conduct a 
field determination is unenforceable. The public is left in the dark about this environmental 
impact, and that violates the statute. See, e.g., Robertson v, Methow Valley Citizens Council , 490 
U.S . 332, 349 (1989) (NEPA's procedural requirement is not merely a formality, but is there to 
allow the agencies and the public to Wlderstand the consequences of the propos<td lease auction). 

8. The EA and FON l's Reliance on the MBTA Stipulation Fails to Take a Hard Look 
at Harm to Migratory Bird Species 

In concluding that there will be no significant impacts to migratory birds, the EA and 
FONSI rely on the assumption that the MBTA stipulation will ensure that site-specific mitigation 
measures are required through conditions of approval prior to any ground-disturbing activities. 
See EA at 30-31 ("[T)here may be indirect impacts from future ground disturbing activities on 
any leased parcel ... . At [the time of leasing] additional site-specific mitigation measures and 
BMPs would be included in the proposal or attached as COAs for each proposed activity, which 
would be analyzed under project-specific EPA analysis ... The Standard tipulations also 
outline requirements to protect migratory birds under the MBTA .. .. Based on the available 
resource protection measures in place, potential future exploration or development on leased 
parcels should not have any long-term or substantial impacts to wildlife resources."); FO I at 1 
("The stipulations and lease notices serve to inform prospective lessees of important resource 
issues associated with each parcel, aJong with required measures to protect them. These reduce 
some of the uncertainty of waiting for the site- and project-specific NEPA analysis to identify 
resources of concern and define appropriate conditions of approval. They also serve to inform 
future BLM decision-makers of the resource issues and required protective measures, ensuring 
that those measures will be applied at the time of any proposal to conduct oil and gas activities 
on a leased parcel."), 2 ("The stipulations and lease notices provide adequate protection for all 
site-specific resources of concern that were identified via the EA process . .. "). The MBTA 
stipulation instmcts : "Disturbance to nesting migratory birds should be avoided by conducting 
surface disturbing activities outside the migratory bird nesting season ... If suiface disturbing 
activities must be implemented during the nesting season, a preconstructioo survey for ne ting 
migratory birds should be performed by a qualified wildlife biologist, during the breeding season 
.. . an appropriately-sized no urface disturbance buffer determined in coordination with the 

"' Revised EA at 48 . 
" Id. 
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BLM biologist should be placed on [any] active nest until the nesting attempt has been 
completed." 

The EA and FO SI ignore the reality that the Trump Administration recently issued an 
interpretation of the Migratory Bird Treaty Act that reverses the government's longstanding 
interpretation that incidental take is prohibited by the Act. 56 BLM should reassess whether it can 
rely on the MBT A stipulation in light of this drastic reversal of position or whether the MBT A 
stipulation will likely be unenforceable, waived, or otherwise diminished in application due to 
the government' s new and unprecedented departure from its prior interpretation of the MBT A. 
For example, it appears possible that BLM will, at the APO stage, assert that no "no surface 
disturbance buffer" is warranted because there is no MBT A violation per the new DO I 
interpretation of the MBTA. In short, the EA and FONS! cannot rely on the assumption that 
protections for migratory birds from incidental take will be imposed via the MBT A stipulation to 
conclude that harm to migratory birds will be minimized and mitigated to insignificant levels 
when the Trump administration has disavowed the applicability of the MBTA to incidental take. 
Consequently, the EA fails to properly analyze the indirect impacts of leasing on migratory bird 
populations that nest on the parcels within this proposed lease sale, in violation of NEPA. 

9. BLM Faib to Analyze the Impacts of Lighting on Bats and Other Wildlife 

In response to comments that bat populations may be harmed by attraction t artificial 
lighting on drilling rigs, the EA asserts that: "A statement ha been added to the wildlife effects 
analysis to acknowledge potential effects of night Hgh ing to wildlife including bats, which 
would be addressed at the time of additional project-specific NEPA analysis if and when a 
project is proposed on any leased parcel." 57 The statement provides: "Artificial lighting from 
drilling rigs and other structures can have potential adverse impact to wildlife such a 
insectivorous bats and insects . Guidelines for lighting intensity, orientation, etc. would be 
recommended at the time of any project proposal to avoid, minimize, and mitigate such 
impacts."58 Rather than analyzing the harm, the EA asserts that it will be assessed in future, and 
that future mitigation imposed during the APD stage will "avoid, minimize, and mitigate" 
impacts. There is no analysis at all of the extent to which BLM would actually have authority to 
impose limitations on artificial lighting, nor if the limitation that BLM could impose through its 
authority would be sufficient to reduce the harm from artificial lighting to a level that would be 
insignificant. BLM does not even refer to a stipulation that would help to ensure that BLM 
actually could impose measures to address impacts from artificial lighting on bats at the leasing 
stage. To acknowledge that harm may occur from artificial lighting, and then totally fail to 
analyze the extent of it or support the assertion that future mitigation will reduce that harm to 
insignificant levels violates NEPA. 

10. The EA Fails to Take a Hard Look at Foreseeable Significant Impact to Mule 
Deer, Pronghorn, and Desert Bighorn Sheep Habitat and Population 

56 See U.S. Department of Interior, olicitor's Opinion M- 37050 (Dec. 22, 2017). 
57 Revised EA at 172. 
SR Revised EA at 3 I . 
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The EA acknowledges that the Assessment Area provides habitat for pronghorn, mule 
deer and bighorn sheep.59 BLM's analysis of impacts, however, is utterly absent, explained away 
with the statement that "specific acres and types of habitat that would be disrupted cannot be 
determined, as the BLM would not receive any applications for exploration or development until 
after the lease sale."60 

Research shows that residential and energy development has reduced all ungulates across 
the West. The low-elevation valleys and mountain foothills, once important habitat for ungulates, 
are filled with cities and towns. 61 The same is true particularly on winter ranges.62 For example, 
between 1980 and 2010, western Colorado saw a 37% increase in residential land-use in mule 
deer habitat, primarily on their winter range.63 The resulting lack of high-quality winter range is 
limiting robust mule deer population growth. 64 

A dearth of high-quality, long-term, and controlled studies makes it difficult to evaluate 
with precision the role of oil and gas development in mule deer habitat and population decline. 65 

Clearly, mule deer demonstrate avoidance of roads and oil and gas infrastructure, with as-yet 
inadequately-understood consequences for migration, energy budgets, adult and fawn survival, 
and population.66 Some of the best available long-term, controlled studies evaluate mule deer 
population density before and after oil and gas development in the Sublette mule deer herd near 
Pinedale, Wyoming.67 The Sublette mule deer study compared mule deer density in control and 
development zones, and found mule deer densities declined 30% in the development area, as 
opposed to 10% in the control area.68 Sawyer and Strickland found that "the observed decline of 
mule deer in the treatment area was likely due to gas development, rather than drought or other · 
environmental factors that have affected the entire Sublette Herd unit."69 

The Sublette example is particularly important when considering energy development's 
effects on mule deer populations, their winter range, and their migration patterns in sagebrush 
habitats of the west. For example, even in its relatively early stages compared to Wyoming, the 
most recent spatial analysis of already-occurring effects on mule deer in western Colorado finds 

59 Revised EA at 28. 
60 Revised EA at 30. 
61 Polfus, J. L. and P. R. Krausman ., Impacts of residential development on ungulates in the Rocky Mountain West, 
36 Wildlife Society Bulletin 647-657 (2012). 
62 Johnson, H.E. et el., Increases in residential and enerb'Y development are associated with reductions in recruitment 
for a large ungulate, Global Change Biology, doi: 10.1111/gcb.13385 (2016) ("Johnson et al. 2016") . 
63 Johnson et al. 2016. 
64 Bergman, E. J. et al., Density dependence in mule deer. a review of evidence, 21 Wildlife Biology, 18-29(2015); 
Johnson et al. 2016. 
~

1 Hebblewhite, Mt1rk, Ellh:L!! of Ent:rgy De¥elopment on Ungulates, Energy Development and Wildlife 
Conservation in Western North America 71-94 (2011 ). 
66 Hebblewhlte 2011; Sawyer, H. et al., A ~amework for understanding semi-permeable barrier effects on migratory 
ungulates, 50 Journal of Applied Ecology, doi: I 0.1111/1365-2664.12013 (2013); Lendrum, P .E. et al. , Habitat 
selection by mule deer during migration: effects of landscape structure and natural-gas development, 3 Ecosphere 
9:82(2012). 
67 Sawyer, H. et al., Sublette Mule Deer Study (Phase II): Final Report 2007, Western Ecosystems Technology, Inc . 
Cheyenne, Wyoming, USA (2009). 
68 ld. 
69 Id. 
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energy development has the second-largest effect on deer recruitment, exceeded only by 
residential development. 7° 

Most recently, Hall Sawyer and colleagues published their conclusions from seventeen 
years of telemetry data on mule deer exposed to energy development in the gas fields of 
Wyoming, and found that, despite the using of timing stipulations and other, more aggre sive, 
mitigation measures, development of oil and gas infrastructure within seasonal habitat and 
migration corridors has massive and long-term adverse effects on mule deer population levels: 

Mule deer consistently avoided energy infrastructure tluough the 15-year period of 
development and used habitats that were an average of913 m further from well pads 
compared with predevelopment patterns of habitat use. Even during the last 3 years of 
study, when most wells were in production and reclamation efforts underway, mule deer 
remained > 1 km away from weJI pads . The magnitude of avoidance behavior, however, 
was mediated by winter severity, where aversion to well pads decreased as winter 
severity increased. Mule deer abundance declined by 36% during the development 
period, despite aggressive onsite mitigation efforts (e.g. directional drilling and liquid 
gathering systems) and a 45% reduction in deer harvest. Our results indicate behavioral 
effects of energy development on mule deer are long tenn and may affect population 
abundance by disftlacing animals and thereby functionally reducing the amount of 
available habitat. 1 

Although the precise connections between energy development and population-level 
effects are still imperfectly understood, it is demonstrated that oil and gas development affects 
mule deer habitat use and migration patterns by causing site avoidance, particularly in daytime, 72 

and creating "semi-permeable" barriers to migration routes. 73 CPW is currently engaged in 
multiple research efforts to evaluate energy development effects on migration, deer response to 
energy development, and fawn survival in developed and undeveloped areas.74 Those studies 
have thus far documented how individual deer alter their migration speed and timing in response 
to development.n A 2015 Wildlife Research Report published by CPW found that, during an 
active drilling phase in the Piceance Basin, deer behavior was compromised by 25% (at 
nighttime) and by 50% (during day time) in critical mule deer winter range.76 

In addition, it is well-documented that human development causes direct habitat lo s and 
fragmentation through the construction of infrastructure, and indirect habitat los through deer 

70 Johnson et al. 20 I 6. 
71 Sawyer, H. et al., Mule Deer and Energy Development- Long-term trends of habituation and abundance, Global 
Change Biology 1-9 (2017), available at: http ://onlinelibrary.wiley.com/doi/l 0.1 I l l/gcb.1371 1/epdf. 
n Lend tum 2012. 
73 Sawyer et al. 2013 . 
7
~ Anderson, C. R., Population Performance of Piceance Basin Mule Deer in Response to Natural Gas Resource 

Extraction and Mitigation Effort6 to Address Human Activity and Habitat Degradation.in C. D. o. P. a. Wildlife, 
editot,, Colorado (2015) (" Anderson 2015"); Anderson, C.R. 2016.; Anderson, C.R. and Bishop, C.J., Migration 
Panerns of Adult Female Mule Deer in Response to Energy Developrnenl Tran actions of the 79th North American 
Wildlife and Natural Re ources Conference 47-50 (201 4); Lendrum, P.E., et al. , Migrating Mule Deer: Effects of 
Anthropogenically Altered Landscapes, 8 PlosOne 5:e64548 (201 3). 
75 Lendrum 201 2; Lendrum et 111. 2013 , 
76 Anderson 201 5. 
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avoidance of infrastructure and related activities; these con equences likely reduce the carrying 
capacity of the landscape. 77 A recent study shows that oil and gas development causes significant 
habitat loss in the Piceance Basin of Colorado: 

Energy dcvclopmcnc drove considerable olterntions to deer habitat selection patterns, 
with the most substantial impacts manifested as avoidance of well pads with active 
drilling to a distance of at least 800 m. Deer displayed more nuanced responses to other 
infrastructure, avoiding pads with active production and roads to a greater degree during 
the day than night. In aggregate, these responses equate to alteration of behavior by 
human development in over 50% of the critical winter range in our study area during the 
day and over 25% at night.78 

Additionally, mule deer may suffer higher mortality rates in developed landscapes 
because of increased vehicle collisions and accidents (i .e., entrapment in fences); moreover, 
increased road densities expose mule deer to more hunters, poachers and predatory domestic 
pets.19 

Mule deer also need migration corridor that are protected from human development. An 
ongoing mule deer study hy members of the Wyoming Migration Initiative bas found that mule 
deer migration patterns are altered by human development - herds will move faster, stop less to 
feed , and detour around developed portions of their route. 80 Moreover, herds that can' t migrate in 
search of the most nutritious grasses just end up smaller in number, plain and simple. 81 As a 
result, Wyoming Game and Fish Department is working to further protect migration routes in the 
state, for instance, no more than four oil and gas well pads allowed in a migration corridor and 
no development allowed in corridors narrower than a quarter mile. 

None of the proposed lease parcel stipulations for protecting big game habitat limit the 
density of development or obstruction of migration routes, but only limit timing, and there is 
ample evidence that timing limitations are insufficient to avoid impacts to big game. Thus, BLM 
cannot assume that the added stipulations in the new preferred alternative will eliminate impacts 
to mule deer behavior, distribution, survival and population. onetheless, the EA fails to provide 
any disclosure or analysis whatsoever of mib'Tation routes that may be affected by development 
on the proposed leases, and the FONSI arbitrarily concludes there will be no impacts. 

B. BLM Failed to Consider Impacts to Endangered and Threatened pecies and to Jnsure that 
Its Action Will Not Jeopardize Their Continued Existence 

BLM's Revised EA acknowledges the presence in the Battle Mountain District of 
numerous listed (endangered, threatened, and candidate) species that may be affected by the 
proposed action, including: 

71 Johnson et al. 2016. 
n Northrup, J.M. et al., Quantifying spatial habitat Joss from hydrocarbon development through assessing habitat 
selection patterns of mule deer, Global Change Biology (2015), available at: 
http://onlinel ibrary.wiley ,com/doi/10.1111 /gcb.13037/epdf. 
79 Johnson et al. 20 I 6. 
ao Sawyer 20 13. 
11 Edwards, M., Mule Deer Struggling To" urfThe Green Wave" Of Migration (2015) available at: 
http://wyomingpublicmedia.org/postJmule-deer-struggling-surf-green-wave-migration. 

MAY-07-2018 03:12 PM From:5108447150 ID:FAX Page:028 

26 

0 2 8 / 06 6 

=94% 



05 / 07 /2 0 1 8 HON 1 5 : 1 9 P AX 5 1 08 44 7150 

Center for Biological Diversity et al. Protest of the June 20/8 Competitive Oil and Gas Lease Sale, Battle Mountain 
District. - DO1-BLM-NV-BO20-0018-EA 

• pring-loving centaury (Centarium namophilum), Threatened 

• Ash Meadows mousetails (lvesia kingii var. eremica), Threatened 

• Armagosa niterwort (Nitrophila mohavensis), Endangered 

• Whitebark pine (Pinus a/bicaulis) , Candidate 

• Western yellow-billed cuckoo (Coccyzus americanus occidentalis), Threatened 

• Southwestern willow flycatcher (Empidonax trailii extimus), Endangered 

• Ridgway's rail (Rallus obsoletus yumanensis), Endangered 

• Desert Tortoise (Gopherus agassizii), Threatened 

• Railroad Valley springfish (Crenichthys nevadae), Threatened 

• Lahontan cutthroat trout (Oncorhynchus clarkii henshawi), Threatened 

The EA and proposed FON I, however, illegally forego any consideration or analysis of 
the effects of oil and gas drilling and development on these affected species by deferring those 
required analyses to the permitting stage. BLM acknowledges in the Revised EA numerous 
adverse impacts, particularly from effects to water and wetlands, but illegally assumes that those 
impacts can and will be mitigated at a later stage. BLM must not only evaluate the indirect and 
cumulative effects on special status species under NEPA, it must also (a) consult with the Fish 
and Wildlife Service under Section 7 regarding the effects of oil and gas development and water 
use on listed species and critical habitat, and (b) evaluate the effects on sensitive species under 
its own sensitive species policy. 82 

Congress enacted the Endangered Species Act (ESA) in 1973 to provide for the 
conservation of endangered and threatened fish , wildlife, plants and their natural habitats. 16 
U .. C § 1531, 1532. The ESA imposes substantive and procedural obligations on all federal 
agencies with regard to listed and proposed species and their critical habitats. See id. §§ 
1536(a)(l ), (a)(2) and (a)(4) and§ 1538(a); 50 C.F,R. § 402. Under section 7 of the ESA, 
federal agencies must " insure that'any action authorized, funded, or carried out by such agency ... 
is not likely to jeopardize the continued existence of any endangered species or threatened 
species or result in the destruction or adver e modification of habitat of such species which is 
determined ... to be critical."16 U.S .C. § 1536(a)(2). 

The definition of agency "action" is broad and includes "all activitie or progran1s of any 
kind authorized, funded, or carried out, in whole or in part, by Federal agencies," including 
programmatic actions. 50 C.F.R. § 402.02 . Likewise, the "action area" includes "all areas to be 
affected directly or indirectly by the Federal action and not merely the immediate area involved 
in the action." Id. 

. The duties in ESA section 7 are only fulfilled by an agency's satisfaction of the 
consultation requirements that are set forth in the implementing regulations for section 7 of the 
E A, and only after the agency lawfuJly complies with these requirement may an action that 
"may affect" a protected species go forward. Pac. Rivers Council v. Thomas, 30 F.3d 1050, 
l 055-57 (9th Cir, 1994 ), The action agency must initially prepare a biological assessment (BA) 
to "evaluate the potential effects of the proposed action" on listed species. 50 C.F.R. § 402.12. If 

. See U S. Bureau of Land Management , List of Nevada BLM Sensitive species, Revised EA at 128-32. 
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the action agency concludes that the proposed action is "not likely to adversely affect" a listed 
species that occurs in the action area, the Service must concur in writing with this determination. 
Id. §§ 402.l 3(a) and 402.14(b). If the ervice concurs in this determination, then fonnal 
consultation is not required. Id. § 402. I 3(a). If the ervice' s concurrence in a "not likely to 
adversely affect" finding is inconsistent with the best available data, however, any such 
concurrence must be set aside. See id. § 402. l 4(g)(8); 5 U.S .C. § 706(2). If the action agency 
concludes that an action is "likely to adversely affect'' listed species or critical habitat, it must 
enter into "formal consultation" with the ervice. 50 C.F.R. §§ 402 .12(k), 402.14(a). The 
threshold for triggering the formal consultation requirement is "very low"; indeed, "any possible 
effect ... triggers formal consultation requirements."83 

Formal consultation commences with the action agency's written request for consultation 
and concludes with the Service's issuance of a "biological opinion." 50 C.F.R. § 402.02. The 
biological opinion states the Service's opinion as to whether the effects of the action are "likely 
to jeopardize the continued existence of listed species or result in the destruction or adverse 
modification of critical habitat." Id.§ 402.14(g)(4). 84 When conducting formal consultation, the 
Service and the action agency must evaluate the "effects of the action," including all direct and 
indirect effects of the proposed action, plus the effects of actions that are interrelated or 
interdependent, added to aJl existing environmental conditions - that is, the "environmental 
baseline." Id. §§ 402.14 'and 402.02. The environmental baseline includes the past and present 
impacts of all Federal, state, and private actions and other human activities in the action 
area . ... "Id. The effects of the action must be considered together with "cumulative effects," 
which are "those effects of future State or private activities, not involving Federal activities, that 
are reasonably certain to occur within the action area of the Federal action subject to 
consultation." Id. 

If the Service concludes in a biological opinion that jeopardy is likely to occul', it must 
prescribe "reasonable and prudent alternatives" to avoid jeopardy. Id. § 402. 14(h)(3). If the 
Service concludes that a project is not likely to jeopardize listed species, it must nevertheless 
provide an incidental take statement (lTS) with the biological opinion, specifying the amount or 
extent of take that is incidental to the action (but which would otherwise be prohibited under 
Section 9 of the BSA), "reasonable and prudent measures" (RPMs) necessary or appropriate to 
minimize such talce, and the "terms and conditions" that must be complied with by the action 
agency to implement any r~asonable and pru<.lt::nl measures. 16 U.S.C. § 1536(b)(4); SO C.F.R. § 
402.I4(i). 

The E A requires federal agencies to use the best scientific and commercial data 
available when consulting about whether federal actions will jeopardize listed species. See 16 
U . . C. § 1536(a)(2). Accordingly, an action agency must "provide the ervice with the best 
scientific and commercial data available or which can be obtained during the con ultation for an 
adequate review of the effects that an action may have upon listed species of critical habitat." 50 
C.F.R. § 402.14(d). Likewise,' [i]n formulating its biological opinion ... the Service will use the 

13 See lnteragency Cooperation Under the Endw,gered Specie Act, 51 Fed. Reg. 19,926 (June 3 1996). 
84 To "jeopardize the continued existence ot'' means "to engage in an action that reasonably would be expected, 
directly or indirectly, to reduce appreciably the likelihood of both the survival and recovery of a listed species in the 
wild by reducing the reproduction, numbers, or distribution of that species." Id. § 402.02. 
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best scientific and commercial data available." Id. § 402.l 4(g)(8). However, if the action agency 
fa11ed "to discuss information that would undercut the opinion's conclusions," the biological 
opinion is legally flawed, and the IT will not insulate the agency from ESA ection 9 liability. 

ee Ctr. for Biological Diversity v. BLM, 698 F.3d l 101, 1127-28 (9th Cir. 2012). 

Section 7(d) of the ESA provides that once a federal agency initiates consultation on an 
action under the ESA, the agency, as well as any applicant for a federal permit, "shall not make 
any irreversible or irretrievable commitment of resources with respect to the agency action which 
has the effect of foreclosing the formulation or implementation of any reasonable and prudent 
alternative measures which would not violate subsection (a)(2) of this section.'' 16 U.S.C. § 
1536(d). The purpose of section 7(d) is to maintain the environmental status quo pending the 
completion of consultation. Section 7( d) prohibitions remain in effect throughout the 
consultation period and until the federal agency has satisfied its obligations under section 7(a)(2) 
that the action will not result in jeopardy to listed species or adverse modification of critical 
habitat. 

BLM must use the existing available data to identify which sensitive species that are of 
critical concern with regards to the lands included in, or in immediate proximity to, the proposed 
sale parcels. BLM's EIS must disclose any potential direct, indirect or curnuJative impacts to 
such species, such as the Railroad Valley springfish. 

[n addition, BLM must consult with the Service regarding the impacts of the lease sale on 
affected listed species, in compliance with its section 7 obligations under the ESA. To the extent 
that BLM relies on its section 7 programmatic consultations for the several management plans 
governing the lease sale, that reliance is not proper for any of the listed species affected by 
BLM's action. The potential for fracking and horizontal drilling and its associated impacts within 
the planning area constitutes "new information reveal[ingJ effects of the [RMPsJ that may affect 
listed species or critical habitat in a manner or to an extent not previously considered [in the prior 
section 7 programmatic consultations] ." 50 CFR § 402.16(b). BLM must ther fore reinitiate 
consultation on all of the planning documents for these areas. In any case, it must fo1mally 
consult over the lease sale's potential adverse effects on listed species and consider the full scope 
of fracking and other drilling activities that could affect these species . 

. BLM's Treatment of Impacts to Greater Sage-Grouse Violate FLPMA and EPA 

The greater sage-grouse, a BLM sensitive species, is deeply imperiled because of the loss, · 
fragmentation, and degradation of it native sagebrush habitats across the Interior West. Multiple 
peer-reviewed s tudies have found that infrastructure and human activity associated with oil and 
gas development adversely affect greater sage-grouse and their habitat through direct mortality, 
habitat loss, displacement and behavioral effects, noise, spread of inva ive plants, disease 
transmission, and other means. BLM directly manages approximately 45% of all remaining 
occupied greater sage-grouse habitat, as well as managing mineral leasing for substantial 
additional areas of occupied habitat on Forest ervice and split estate (private smface and federal 
minerals) lands . 

In September 2015, all BLM resource management plans for Nevada and Northeastern 
California, including Battle Mountain, were amended as part of an effort to secure adequate 
regulatory mechanisms to prevent the listing of the greater sage-grouse under the Endangered 
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Species Act. 85 Because oil and gas dev lopment and associated infrastructure ha numerous 
well-documented adverse effects on GRSG survival, breeding, and behavior, these plan 
amendments prescribe management measures for BLM-permitted activities, including oil and 
gas leasing, within various categories (Sagebrush Focal Areas (" F As''), Priority Habitat 
Management Areas ("PHMAs"), General Habitat Management Areas ("GHMAs") and Other 
Habitat Management Areas (''OHMAs")) of sage-grouse habitat, H6 and prescribed tipulations 
for all new flu id mineral leases within those designated habitats. 87 

BLM, however, fails to provide any disclosure or analysis whatsoever of the impacts of the 
proposed action on the greater sage-grouse in the Final EA. Rather, the final EA contains only 
a cursory acknowledgment of the presence of multiple significant sage-grouse habitat features 
within the proposed lease area: 

Greater Sage-Grouse, a BLM Sensitive species, occur in Eureka, Lander and northern 
portions of Nye County on the District, in foothills, plains and mountain slopes where 
sagebrush and meadows are in close proximity, Areas used often vary by season 
(breeding, nesting. early and late brood rearing, and wintering), but may be year-round in 
some areas. The Asst:ssrm:nl Art:11 im.:lm.lt:s st:vt:ral p1m.;ds h11vi11g PHMA, GHMA 1nu.l 
OHMA habitat mapped under the GRSG Plan Amendment, as described under 
Regulatory Framework above (Figure S). Available data indicate that nesting, brooding, 
summer, and winter hab itat occurs not on ly in PHMA and GHMA, but also in many areas 
ofOHMA , NDOW indicates that habitats of particular value include Little Fish Lake 
Valley, with 14 active, pending or hi toric lek throughout the proposed parcel group; 
and Monitor Valley, which supports a high concentration of Jeks and sage grouse that 
comprise a substantial portion of the statewide population. The Monitor Valley habitats 
are fairly contiguous and without many human disturbances, qualities that are e ential in 
the management of sage grouse habitat. Parcel 013 is near a large (i .e. high male 
attendance) lek. 

EA at 29. Despite acknowledgment of the presence of multiple active leks and habitat 
features, and despite detailed comments from both the evada Division of Wildlife and 
the United States Fish and Wildlife Service regarding specific parcels that should be 
treated as Priority m,bitat Management Areas, BLM has failed to (a) analyze imp11cts to 
sage-grouse habitats and populations under NEPA, (b) to apply appropriate stipulations 
to address concerns raised by NDOW and USFWS, and (c) to comply with management 
direction in the governing Resource Management Plan requiring BLM to prioritize 
leasing and development outside of greater sage-grouse habitat. Protestors Center for 
Biological Diversity, Sierra Club, and Western Watersheds Project previously raised 

33 See U.S. Bure u of Land Management, Nevada and Northeastern California Greater Sage-Grouse Approved 
Resource Management Plan Amendment (2015) ("NV/CA ARMPA"). 
86 NV/NE CA RMPA at 2-29 to 2-30. 
87 VINE CA RMPA Appendix 0. 
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issues of failure to analyze impacts to greater sage-8!ouse and failure to comply with 
the ARMPA in a February 14, 2018 comment letter. 88 

1. BLM Must Defer Parcels V-18-6-007, -008, -009, -012, and -017 to Address NDOW 
and U FWS Concerns 

Under the 2015 Nevada/California sage-grouse plan amendments, Priority Habitat 
Management Areas, those areas that support the greatest density of breeding sage-grouse 
populations, must be leased for new fluid mineral leases only with stipulations prohibiting 
surface occupancy, 89 BLM 'indicates that the Nevada Division of Wildlife and United States 
Fish and Wildlife Service have identified five parcels - 007, 008, 009, 012, and 0 l 7 - that 
should be managed as PHMA under ''more recent, improved information," including 2016 
United States Geological Survey mapping.90 

BLM, however, has improperly refused to either apply appropriate stipulations or to defer 
leasing in order to update the ARMPA to reflect accurate lek and PI-IMA data. BLM responds as 
follows: 

Parcels with Greater Sage-grouse habitats have the appropriate Fluid Minerals 
stipulations applied as per the GRSG Plan Amendment (BLM 2015; see 
Appendix B of this EA), NDOW expressed concern that even with timing 
stipulations applied, if the Monitor Valley area were developed into oil 
production, persistence and viability of its lek complex and subpopulation would 
be likely compromised. At the lease ale a e BLM cannot a 1 sti ulations 
beyond those specified by the GRSG Plan Amendment; but if parcels are leased, 
effects to the lek complex would be considered at the time of any future project 
proposal, potentially including additional mitigation measures as needed.91 

First, BLM's contention that it cannot apply stipulations beyond those specified in the 
RMP is plainly erroneous. The Battle Mountain District Office just last year applied 
stipulations beyond those contained in the governing RMPs in order to adopt an "Additional 
Resource Protection Alternative" for its June 2017 oil and gas lease sale, concluding that 
"[i]nstead of deferring some parcels and parts of parcels from lease sale pending a future RMP 
update, new stipulations would be created and applied immediately to the same parcels (entire 
parcels) via this EA process."92 Alternatively, if BLM now believes that it should not apply 
additional stipulations at the EA stage, BLM must instead either (a) defer the five proposed 
parcels in order to address NDOW and U FWS greater age-grouse concerns with the five 
parcels, Ot' (b) decline to issue a Finding of o ignificant Impact and instead commence 
preparation of an Environmental Impact Statement, due to the fact that its proposed action will 

11 Centor for Biological Diversity et al., Comments on ·BLM Battle Mountain District June 2018 Competitive ii 
nnd Gas Lease Sale Draft Environmental Assessment at 19-24. 
'
9 NV/CA ARMPA, Stipulation #NV-8 -16-A- SO. 

90 Final EA at 167 (summarizing NDOW and USFWS comments). 
91 Final EA at 30 (emphasis added); see also Final EA at 167. 
92 U.S. Bureau of Land Management, Environmental Assessment D01-BLM-NV-8020-201 7-0002-EA, June 2017 
Competitive Oil and Oas Lease Sale, at 2. 
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have sign ificant environmental impacts to a sensitive species that are not mitigated by BLM's 
proposed stipulations. 

BLM' s argument that "effects to the lek complex would be considered at the time of 
any future proj ect proposal" fails to address NDOW and USFWS concerns, because their 
request mitigatjon - No Surface Occupancy stipulations for parcels that should be treated as 
PHMA - cannot, under BLM regulations, be imposed at the Condition of Approval stage. 43 
C.F.R. § 3101.1-2; see also Connerv. Bwford, 848 F.2d 1441, 1444 (9th Cir. 1988) (""mitigation 
stipulations," authorize the government to impose reasonable conditions on drilling, construction, 
and other surface-disturbing activities; unlike NSO stipulations, however, they do not authorize 
the government to preclude such activities altogether.") , 

2. BLM's Final Environmental Assessment Does Not Adequately Disclose or 
Analyze Impacts to Greater Sage-G1·ouse 

Given the significance of the potential impacts that oil and gas development could have 
on the species, proper investigation here is crucial. BLM is required under NEPA to collect data 
particular to the region affected by the leases.93 Despite the acknowledged presence of greater 
sage-grouse habitat within the areas proposed for leasing, the draft EA provides absolutely no 
discussion of the location, nature, or significance of impacts to sage-grouse populations within 
the project area. Simply providing habitat maps does not suffice as the disclosure and analysis 
of impacts. This approach clearly does not provide the "hard look" that NEPA requires .94 The 
June 2018 Battle Mountai n F:A not only includes no site-specific analysis, it includes no 
analysis whatsoever of what sage-grouse populations and habitats will be affected, to what 
degree, and how those impacts may or may not be mitigated. 

The EA omits local or even regional sage-grouse population infonnation and thus does 
not provide the public with the information necessat'y to assess the likely impacts of otl and gas 
leas ing on ORSO in the lease area. This is disturbing because Garton et al. (201 S) found that the 
estimated minimum number of GRSG males declined 33% from 2007 to 201 3 in the Southern 
Great Basin population of GRSG and that this estimated decline "exemplifies the observed 
declines over the last 2 decades ." Garton et al. at 15-16. 95 Even if the public acquires recent 
Nevada G.KSG population data on its own, it is still not possible to match that data to the lease 
parcels because the EA does not identify the parcels by Lek ru;nes, Lek ID Numbers, or even 
GRSG Population Management Units. Because of these limitations on the public 's ability to 
assess current numbers and recent trends in the local ORSO population, it is all the more 
problematic that BLM did not include site-specific GRSG population and population trends in 
its EA. 

93 See Center. for Biological Diversity, 937 F. Supp. 2d at 11 59 (Preparation ofan EIS "is mandated where 
uncertainty may be resolved by further collection of dat.a, or where collection of such data may prevent speculation 
on potentia l effects."). 
94 Id. (Held BLM did not provide the ''hard look" that NEPA requires because it "never collected any data particular 
to the region affected by the leases, instead opting to summarize general data.") 
95 Garton, Edward O. et al ., Greater Sage-Grouse Population Dynamics and Probability of Persistence: Pinal Report 
to Pew Charitable Trusts (2015). 
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Holloran (2005) found that sage grouse avoided habitats within 3.1 miles of active oil 
and gas drilling operations, and within 2 miles of roads or wellpads during the production phase 
of oil and gas extraction.96 How many acres of habitat within 5.3 miles of a lek, the habitat 
where nesting occurs, occur on the leases in question? How many acres of identified sage-
grou e winter range occurs on the leaseholds in question? The failure to consider the acreage of 
habitat lost due to abandonment of otherwise suitable habitats adjacent to roads and wellsites, 
and the failure to even quantify the amount of habitats critical to the life cycle of sage-grouse 
that occur on individual leases (much less evaluate the site-specific topography and how that 
might mitigate or exacerbate impacts of oil and gas development), constitute failures of NEPA s 
hard look requirements. 

As noted in one recent peer-reviewed study analyzing sage-grouse persistence under 
mitigation measures in Wyoming similar to those in the BLM sage-grouse plans: 

Energy development has been shown to specifically impact male sage-grouse lek 
attendance, lek persistence, recruitment of yearling male and female grou e to 
leks, nest initiation and site selection, nest survival, chick survival, brood survival, 
summer survival of adult females, early brood-rearing habitat selection, adult 
female summer habitat selection, and adult female winter habitat selection 97

• 

Another recent study (Green et al. 2017), confirms tbat sage-grouse lek attendance 
remains stable only where no oil and gas development is present within 6,400m, a level of 
protection far ~reater than that provided by the BLM's 2015 NV/CA Sage-Grouse Plan 
Amendments. 

Most problematic are proposed leases within the Monitor and Little Fish Lake Valleys. 
These regions are known to be among the highest quality greater sage-grouse habitat within the 
southern Great Basin, and the vast majority of the lease parcels in these areas are Priority 
Habitat Management Areas (PHMA), as seen in the map below. 

?4 Holloran, Matthew, Greater Sage-Grouse (Centrocercus urophnsianus) Population Re ponse to Natural Gas Field 
Development in Western Wyoming (2005). 
97 Oamo, R. Scott & Beck, Jeffrey L., Effectiveness of Wyoming's Sage-Grouse Core Areas: Influences 
on Energy Development and Male Lek Attendance, 59 Environmental Management 189-203, doi: 10. 1007/s00267-
016-0789-9 (2017). 
91 Green, Adam W. et al., Investigating Impacts of Oil and Gas Development on Greater Sage-Grouse, The Journal 
of Wildlife Management, doi: 10.1002/jwmg.2 1179 (2016). 
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Figure l: Map of Monitor and Little Fish Lake Valleys, with GRSG PHMA depicted in blue; 
lease parcels are overlain. The vast majority of lease parcels in both valleys are PHMA. 

Both Monitor and Fish Lake Valleys are within the Monitor Population Management 
Unit (PMU). According to the Nevada Division of Wildlife, the Monitor PMU is one of the 
eight largest breeding poJmlations in the state, which collectively account for about 50% of the 
sage-grouse population. 

The EA' s complete lack of any greater sage-grouse analysis is also troubling because the 
BLM's approach to mitigating the effects of oil and gas development on ORSO is to attach 
stiplllations to the leases. However, these stipulations are not absolute, but subject to "waiver, 
exception, and modification. This is not a hypothetical concern. A 2017 General Accountability 
Office report found serious inconsistencies in BLM practic~ regarding exceptions to 
stipulations. '00 "The extent to which BLM approve requests for exceptions to environmentally 
related lease and penn(t requirements is unknown because BLM does not have comprehensive 
or consistent data on these requests. Additionally, BLM's processes for considering exception 

99 Nevada Division of Wildlife, Nevada Sage-grouse Population Distribution 2013 , available at: 
http://sagebrusheco.nv.gov/uploadedFi les/sagebrusheconvgov/content/Meetings/Neveda%20GSG%20PopDensily.p 
df. 
100 The GAO Report appears to include exceptions, modificat1ons, and waivers of lease stipulations in 1he single 
term "exception ," See U.S. GAO, Oil and Gas Development: Improved Collection and Use of Data Could Enhance 
BLM's Abi lity to Assess and Mitigate Environmental Impacts (2017). 
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requests and documenting its decisions vary across its field offices." 101 Furthermore the GAO 
Report found that the public is unlikely to have an opportunity to provide input to the BLM's 
decisions whether to grant exceptions ... BLM consistently involved the public when developing 
lease requirements and to some extent when developing permit requirements. However, BLM 
generally did not involve the fcublic when considering an operator's request for an exception to a 
lease or permit requirement." 02 In fact, the public might not even be able to find out whether an 
exception was granted because "BLM does not currently require field offices to make the results 
of its exception decisions available to the public. Without access to this information, the public 
may not be able to provide substantive input into BLM's future land use planning processes."103 

BLM's Final EA also fails to provide any quantitative analysis of the extent of greater 
sage-grouse habitat affected, or the corresponding populations affected. This failure is critical, 
because analysis of available data reveals that the proposed leases, if developed, would impair 
over one million acres of current sage-grouse range, including 207,000 acres of lands classified 
as PHMA under the current NV /CA ARMP A. According to an analysis of BLM data by 
geographer Arny Haak, the proposed leases may affect 1,040,000 acres of current sage-grouse 
range within 4 miles of an occupied lek: 

Based on the findings and recommendations of the Sage-grouse ational 
Technical Team (2011), I applied a 4-mile buffer to the proposed lease parcels to 
define the project impact area for my analysis. Thi accounts for not only the 
direct loss of habitat due to surface disturbances but also the abandonment of 
adjacent habitat by sage-grouse population due to surface disturbances. The total 
impact area within this buffer is 1,551,000 acres. Figure l shows the 4-mile buffer 
around the lease parcels with the habitat designations and Table l summarizes the 
affected habitat by management designation. Nearly 70% of the project impact 
area is within the current range of sage-grouse. 

I 

Habitat Designation 

Current sage-grouse range 

FWS Priority Areas for Conservation 

(PACs) 

ARMPA* Priority Habitat Management 

Area 

ARMPA* General Habitat Management 

Area 

10 1 U.S. GAO Report at 11 . 
102 U.S. GAO Report at 17. 
103 U.S. GAO Report at 35. 
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Table 1. Acreages of affected habitat within 4-cni le buffer of lease parcels. ioq 

BLM's failure to disclose that the intended and foreseeable indirect effects of the 
proposed lease sale may adversely impact at least 1,040,000 acres of occupied sage-grouse 
range, including 207,000 acres of Priority Habitat Management Areas, fails to provide either the 
public or the decision-maker with an adequate description of the environmental impacts of the 
proposed action. 

3. The Proposed Lease Sale Does not Comply with the 2015 Nevada and Northeastern 
California Grellter Sage-Grouse Approved Resource Management Plan Amendment 
(Sage-Grouse ARMP A) 

BLM's EA and proposed stipulations fail to comply FLPMA's requirement that all 
implementing actions must conform to the terms of the governing Resource Management 
Plan.105 The proposed action violates the 20 15 ARMPA because (1) it fails to comply with 
Objective MR 1, requiring prioritization of leasing of fluid minerals outside Priority and 
General Habitats. 

The Proposed Action does not comply with the 2015 Sage-Grouse ARMPA because 
BLM did not prioritize oil and gas development on sage-grouse non-habitat and habitat 
according to its own prior commitments. In fact the Final EA omits mention of the prioritization 
requirement altogether. Nevertheless, the Sage-Grouse ARMPA states, "Objective MR l : 
Priority will be given to leasing and development of fluid mineral resources, including 
geothermal, outside of PHMAs and GHMAs. When analyzing leasing and authorizing 
development of fluid mineral resources, including geothermal, in PHMAs and GHMAs, that are 
subject to applicable stipulations for the conservation of GRSG, priority will be given to 
development in non-habitat areas first and then in the least suitabl'e habitat for GRSG.'" 06 

Furthermore, the Proposed Action 's lack of prioritization does not comp! with the 
commitment to prioritization that BLM made in the Record of Decision and Approved Resource 
Management Plan Amendments for the Great Basin Region, Including the Greater age-Grouse 
Sub-Regions of Idaho and Southwestern Montana Nevada and Northeastern California, Oregon, 
Utah (Great Basin ROD). The Great Basin ROD explained why prioritization is necessary: 

104 Haak, Amy, Analysis oflmpacts to the Range-wide Conservation Portfolio of Greater Sage•grouse 
from Oil and Gas Development in Nevada (April 15, 2018) at I & Table I (Attachment A). 
10' On March 31, 2017, the U.S. Distric; t Court for thl! Oistric;L ufNev111.lH. rule<l Lhul 1h11 BLM and Forest Service 
were required, under NEPA, to conduct supplemental NEPA analysis on the Nevada RMP Amendments. The court, 
in weighing its remedy, expressly declined to vacate the ARMPAs, and found "that protectiotl of the greater sage. 
grouse weighs against vacatur of the RODs." Western E-~ploration lLC v U.S. Dep 't of the Interior, No. 3: 15-cv-
491 (D. Nev. March 31 , 201 7). The Greet Basin Rec-0rd of Decision and Nevada and Northeastern California 
Greater Sage-Grouse Approved Resource Management Plan Amendment, therefore, remain ill place until duly 
amended and govern BLM implementation actions under FLPMA. Although BLM rele!l.'led a Draft Environmentol 
Impact Statement for ametldments to the NV/CA ARMPA on May 2, 2018, those amendments have not been 
completed. 
106 NV/NE CA RMPA at 2-28. 
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In addition to allocations that limit disturbance in PHMAs and GHMAs, the ARMP As 
prioritize oil and gas leasing and development outside of identified PHMAs and GHMAs 
to further limit future surface disturbance and to encourage new development in areas 
that would not conflict with GR G. This objective is intended to guide development to 
lower conflict areas and, as such, protect important habitat and reduce the time and cost 
associated with oil and gas leasing development. It would do this by avoiding sensitive 
areas, reducing the complexity of environmental review and analysis of potential impacts 
on sensitive species, and decreasing the need for compensatory mitigation. 

Great Basin ROD at 1-23. 

The BLM is subject to clear direction in the Great Basin RMP amendments that its 
greater sage-grouse RMP plans and conservation strategy rely not only on stipulations within 
designated habitats (stipulations acknowledged as insufficient to result in a net conservation gain 
for general habitat, see 2015 Great Basin ARMPA ROD at 1-23, but also on a larger strategy of 
prioritizing development outside of all sage-grouse habitats. · 

An apparent BLM policy of leasing virtually all nominated parcels within sage-grouse 
habitat is not only inconsistent with the RMPs and FLPMA's consistency requirement, it also 
undermines a fundamental assumption of the RMP Amendment EISs - as well as the U.S. Fish 
and Wildlife Service's determination that listing the greater sage-grouse under the Endangered 
Species Act was "not warranted." That assumption is that the measures adopted in the RMP 
Amendments will re ult in oil and gas development tending to occur outside of greater sa e­
grouse habitat. The BLM' s evada field offices' ongoing pattern of offering leases 
encompassing Priority sage-grouse habitat strongly undermines that assumption. It further 
undermines the assumption in the Fish and Wildlife ervice's "not warranted' finding for the 
greater sage-grouse that federal and state implementation of the core area strategy for fluid 
minerals will continue the 2012- 15 pattern of reduced drilling within "core" or priority habitat 
areas. If BLM is not actually going to give meaningful content to its plan direction to prioritize 
leasing outside of sage-grouse habitats, it cannot rely on FEISs, such as the Nevada ARMP A 
FEIS, that assume the effectiveness of that plan direction. 

The EA further fails entirely to analyze or acknowledge the cumulative effects of BLM's 
ongoing and proposed leasing, since the adoption of the ARMP As, of tens of thousands of acres 
of sage-grouse general and priority habitat on BLM, and now also Forest ervice, lands in 

evada. A proper cumulative impacts analysis must address not only BLM's recent, ongoing, 
and proposed leasing and development actions by BLM and other land management agencies. 

The proposed EA further violates NEPA's requirement to consider all reasonable 
alternatives by failing to even consider any intermediate action between leasing all proposed 
parcels and no action. Given (a) the lack of current activity and speculative nature of oil and gas 
development in Nevada, (b) the large volume of unused and/or low-potential leases in the Battle 
Mountain District, (c) the ARMPA's requirement to prioritize leasing outside all sage-grouse 
habitat, and (d) the unexamined cumulative effects f large-scale leasing ofGRSG habitat in 
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Nevada, BLM must at least consider an alternative that would exclude all GRSG habitat from its 
proposed lease sale. 

C. BLM1s Proposed Decision and FONSI An! Arbitrary and Capricious Decause they 
Bear No Reasonable Relationship to a Legitimate Purpose or Need 

BLM identifies the "purpose and need" for its action as follows: 

Oil and gas leasing is necessary to provide oil and gas companies with new areas 
to explore and potentially develop, and is recognized as an acceptable use of the 
public lands under FLPMA. Leasing is authorized under the Mineral Leasing Act 
of 1920, as amended ru1d modified by subsequent legislation, and regulations 
found at 43 CFR part 3100. BLM authority for leasing public mineral estate for 
the development of energy resources, including oil and gas, is described in 43 
CFR 3160.0-3. 107 

The mere fact that oil and gas is an "acceptable" use of the public lands, however, does 
not mean that BLM is obligated to lease over 317,000 acres of Nevada public lands- much of it 
bearing significant non-mineral resources values- in the absence of any significant existing 
production or int.erest in the area or reasonable basis to believe the leasing i necessary, 

Oil and gas companies already have massive areas of public land at their disposal to 
"explore and potentially develop" in Nevada, but have shown very little interest in actually doing 
so. In June 2016, BLM offered some 74 662 acres for lease in the Battle Mountain district, and 
only 3,764 actes received bids at all, mostly for' bids of $2-4 per acre. 108 Another 13,353 acres 
subsequently sold noncompetitively at the minimum price of $1.50/acre. 109 As the EA 
acknowledges actual development activity within the area has been negligible, and the BLM has 
previously greatly overestimated the industry's interest in drilling in the Mount Lewis Field 
Office area in particular: 

42 of the nominated lease sale parcels are located in the MLFO area, totaling 
approximately 82,124.70 acre , or 26.2% of the total nominated acreage. 

According to the 2006 EA for Oil and Gas Leasing and the 2008 EA for Oil and 
Gas Leasing within the Western Portion of the hoshone-Eureka Assessment 
Area, the overall potential for oil and gas exploration and development in this area 
has been previously determined to be low to moderate. The western portion of the 
Assessment Area was considered to have a lower potential when compared to that 
of the eastern portion. The eastern portion of the Shoshone-Eureka Assessment 
Area was considered to have moderate potential because it is located on a strike 
between Pine Valley and Railroad Valley, the two major production area in the 
State; and the geologic setting is similar to those areas. The RFDs for these EAs 

107 Revised EA at 4. 
108 U.S. Bureau of Land Management, Nevada State Office, Competitive OH and Gas Lease Sale Results ummary, 
Battle Mountain District Office (June 14, 20 16), available al: 
~~s://editb lm.gov/sites/blm.gov/files/uploads/N V _ 00 _ BMDO _Sale_ Competitve_Results_20 I 60614.pdf. 

Id. 
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estimated a total surface disturbance associated with oil and gas 
exploration/production of approximately 680 acres for the entire MLFO 
Assessment Area, which constitutes 4,5 million acres. 

Compared to actual acl'es of disturbance associated with oil and gas 
exploration/production within the MLFO during the projected period described 
below, those RFDs overestimated the amount of surface disturbance. While oil 
and gas interest has increased over the last 25 years in the MLFO area, very few 
exploratory wells have been drilled; an average of less than one exploration well 
was drilled per year between the years of 1980 and 2003. Exploration interest 
since this time has focused on the eastern portion of the MLFO, specifically in 
Eureka County, which is consistent with the geologic potential of the area. Since 
2003, there have only been four exploration wells authorized in the MLFO, The 
last of these was drilled in 2013. All four wells have since been plugged. The 
potential for oil and gas exploration and production in the MLFO can also be 
considered low. Conservatively, over the next ten years, ba11ed on previous and 
anticipated activity and interest, about 5 exploration wells and 15-25 acres of 
surface disturbance associated with oil and gas exploration/production activity 
could be expected to occur in the MLFO, again estimatin~ 3 .3 acres disti.µbance 
per well (16.5 acres) and allowing for a range ofvariation. 1 0 

In light of the large areas already under lease or available for noncompetitive lease in 
Nevada, coupled with the low level of current drilling interest, BLM's ostensible "purpose and 
need" offers no reasonable justification for why the BLM should be offering hundreds of 
thousands of acres for speculative oil and gas acquisition. Indeed, BLM's apparent urgency in 
leasing, even prior to revision of the 1986 and 1997 RMPs, would appear to be against the public 
interest in encouraging competitive bidding and maximizing return, given that prior leases 
offered (and still available) in the area have generally failed to garner any competitive bids. 

D. lJLM Has Failed to Consider CJimate Impacts or Analyie Reasonable Alternative 
to Mitigate Those Impacts 

The EA fails to fully quantify greenhouse gas emissions that would result from new oil 
and gas development, or that could result from leasing the offered parcels. The EA's greenhouse 
gas analysis omits emissions from transportation of extracted product to market or to refineries, 
refining and other processing, and combustion of the extracted end-use product, failing to 
disclose the full scope of greenhouse gas emissions that could result from new leasing. The EA 
acknowledges the existence of climate change and greenhouse gas emissions from oil and gas 
development but provides only incomplete analyses and crude e timates of direct and indirect 
emissions . The EA fails to analyze potential emissions that would result from developing aJl 
offered parcels· its analysis is limited to emissions that would result from developing O or 25 oil 
wells. For direct emissions, the EA states that those wells "would produce between 16,27 tons 
and 78,900 tons of greenhouse gas emissions in terms of short tons of CO2 equivalent (C02e)." 
EA at 19. The A estimates that 25 oil wells would produce between 0 and 215 ,000 tons per 
year of CO2. EA at 20. The EA, whose analysis of potential future emissions is limited to 10 

110 Revised EA at 148. 
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years, fails to estimate the lifespan of those 25 wells, or their potentlal lifecycle greenhouse gas 
emis ions. The EA also fails to analyze or disclose the total volume of oil and gas that BLM's 
own data estimates to be associated with the parcels to be leased. Relatedly, the EA fails to 
analyze and di close the potential lifecycle emissions that would be associated with developing 
those parcels' fossil fuels. Taken together, the EA 's narrow, incomplete, and unclear analy is 
ultimately fails to meaningfully estimate, disclo e or consider the potential direct, indirect and 
cumulative greenhouse gas emissions that could re ult from the lease sale. 

Meaningful consideration of greenhouse gas emissions (GHGs) is clearly within the cope 
of required NEPA review. Cir. for Biological Diversity v. Nat 'I Highway Traffic Safety Admin., 
538 F.3d 1172, 1217 (91h Cir. 2008). As the Ninth Circuit has held, in the context of fuel economy 
standord rules: 

The impact of greenhouse gas emissions on climate change is precisely the kind of 
cumulative impacts analysis that NEPA requires agencies to conduct. Any given 
rule setting a CAFE standard might have an "individually minor" effect on the 
environment, but these rules are "collectively significant actions talcing place over 
a period of time" Cir. for Biological Diversity v. Nat'l Highway Traffic Safety 
Admin., 538 F.3d 1172, 1216 (9th Cir. 2008)(quoting 40 C.1-'.R. § 1508.7). 

The courts have ruled that federal. agencies consider indirect GHG emissions resulting 
from agency policy, regulatory, and leasing decisions. For example, agencies cannot ignore the 
indirect air quality and climate change impact of decisions that would open up access to coal 
reserves. See Mid States Coal. For Progress v. Surface Transp. Bd., 345 F.3d 520, 532, 550 (8th 
Cir. 2003); High Country Conservation Advocate v. U.S. Forest Serv. ,_52 F. upp. 3d 1174, 
1197-98 (D.Colo. 2014). 

NEPA requires "reasonable forecasting," which includes the consideration of "reasonably 
foreseeable future actions . . . even if they are not specific proposals" N. Plains Res. Council, Inc. 
v. Surface Transp. Bd, 668 F.3d 1067, 1079 (9th Cir. 2011) (citation omitted). That BLM cannot 
"accurately" calculate the total emissions expected from full development is not a rational basis 
for cutting off its analysis. "Because speculation is .. . implicit in NEPA," agencies may not 
"shirk their responsibilities under NEPA by labeling any and all discussion of future 
environmental effects as crystal ball inquiry." Id. Indeed, the EA for a recent lease sale in Utah 
undercuts BLM' s assertion here that GHGs cannot be quantified at the leasing stage 111

• See High 
Country Conservation Advocates v. United States Forest Serv., 52 F. Supp. 3d 1174, 1196 (D. 
Colo. 2014) (decision to forgo calculating mine ' s reasonably foreseeable OHG emissions was 
a.rbitrary "in light of the agencies' apparent ability to perfonn such calculations"). 

The final C Q Guidance on Consideration of Greenhouse Gas Emissions and the Effects 
of Climate Change in NEPA review is dispositive on the issue of federal agency review of 
greenhouse gas emissions as foreseeable direct and indirect effects of the proposed action. 81 
Fed. Reg. 51,866 (Aug , 5, 2016). The CEQ guidance provides clear direction for BLM to 

111 U.S. Bureau of Land Management, Environmental Assessment for West Desert District, Fillmore Field Office, 
August 2015 Oil and Gas Le se Sale, pp. 57-58(2015); U.S. Bureau of Land Management, Greenhouse Gases 
Estimate (West Desert District Nov 20 15 Lease Se.le), available at: 
http://www.blm.gov/style/medialib/blm/utlnatural_resources/airQuality.Par.J8. 
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conduct a lifecycle greenhouse gas analysis because the modeling and tools to conduct this type 
of analysis are readily available to the agency: 

If the direct and indirect GHG emissions can be quantified based on available 
information, including reasonable projections and assumptions, agencies should 
consider and disclose the reasonably foreseeable direct and indirect emissions 
when analyzing the direct and indirect effects of the proposed action, Agencies 
should disclose the information and any assumption used in the analysis and 
explain any uncertainties. To compare a project' s estimated direct and indirect 
emissions with GHG emissions from the no-action alternative, agencies should 
draw on existing, timely, objective, and authoritative analyses, such as those by 
the Energy Information Administration, the Federal Energy Management 
Program, or Office of Fossil Energy of the Department of Energy , In the absence 
of such analyses, agencies should use other available information. 81 Fed. Reg. 
51 ,866 at 16 (Aug. 5, 2016)(citations omitted). 

C Q ' s guidance even provides an example of where a lifecycle analysis is appropriate ln 
. a leasing context at footnote 42: 

The indirect effects of such an action that are reasonably foreseeable at the time would 
vary with the circumstances of the proposed action. For actions such as a Federal lease 
sale of coal for energy production, the impacts associated with the end-use of the fossil 
fuel being extracted would be the re.asonably foreseeable combustion of that coal. Id. 
Although the 2016 CEQ guidance has been "withdrawn for further consideration," 82 

Fed. Reg. 16,576 (April 5, 2017), the underlying requirement to consider climate change 
impacts under NEPA, including indirect and cumulative combustion impacts foreseeably 
.resulting from fossil fuels leasing decisions, has not changed. See Sierra Club v. FERC, 867 F .3d 
1357, 1375 (D.C. Cir. 2017); WildEarth Guardians v. BLM, 870 F. 3d 1222, 1236 (10th Cir. 
2017); S. Fork Band, 588 F.3d at 725; Ctr. for Biological Diversity, 538 F.3d at 1214-15; Mid 
States Coalition/or Progress, 345 F.3d at 550; WildEarth Guardians, 104 F. Supp. 3d at 1230; 
Dine Citizens Against Ruining Our Env't, 82 F. Supp. 3d at 1201 ; High Country Conservation 
Advocates, 52 F . Supp. 3d at 1174. 

Despite the EA's failure to analyze and disclose the volume of potential emissions of oil 
and gas a.9sociated with the lease parcels, that information is knowable and accurately calculating 
the direct emissions impact from the parcels ' development is quantifiable, Using BLM' s own 
potential volume data for the this lease sale, the estimated oil volume of 8.508991 mmbbl 
represents lifecycle greenhouse gas emissions ofup to 2,980,800.50 metric tons of CO2e and the 
estimated gas volume of 1.055236 Bcf represents lifecycle greenhou e gas emissions of up to 
74,508.16 metric tons ofCO2e, 

Potential lifecycle greenhouse gas emissions for resultant oil and gas volumes were 
generated using a peer-reviewed carbon calculator and lifecycle greenhouse gas emi sions model 
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developed by EcoShift consulting. 1 
l
2 This model is not novel in its development or methodology. 

Numerous greenhouse gas calculation tools exist to develop lifecycle analyses, particularly for 
fossil fuel extraction, operations, transport and end-user emissions. 113 Indeed, the Department of 
Energy has historically utilized these types of lifecycle emissions analyses in NEPA review of il 
and gas infrastructw·e projects.114 Other federal agencies have begun to employ upstream, 
downstream and lifecycle greenhouse gas emissions analyses for NEPA review of energy-related 
projects. 115 Courts have upheld the viability and usefulness of Hfecycle ~alyses, and ·adoption of 

112 See Ecoshift Consulting, The potential Greenhouse Oas Emissions of U.S . Federal Fossil Fuels, Center for 
Biologic11l Diversity 11nd Friends of the Rarth (2015), availah/e af: httpJ/www.ecoshiftconsulting,com/wp­
concent/uploads/Potential-Greenhouse-Gas-Emissions-U-S-Federal-Fossil-Fuels.pdf. 
113 See Council on Environmental Quality, Revised draft guidance for greenhouse gas emissions and climate change 
impacts (2014), available at: https://ceq.doe.gov/current_ developments/GHG-accounting-tools.html. 
114 U.S. Department of Energy National Energy T~hnology Laboratory, Life Cycle Greenhouse Gas Perspective on 
Exporting Liquefied Natural Gas ltom the United States, DOE/NETL-2014/ 1649 (May 29, 2014) available at: 
http://energy.gov/sites/prod/files/2014/05/fl 6/Life%20Cycle%20GHG%20Perspective%20Report.pdf; See al.to U. . 
Department of Energy ational Renewable Energy LaborotQry, Life Cycle Greenhouse Gas Emissions from 
Electricity Generation Fact Sheet, Pub No. REUF -6A20-578 l 7 (2013) available af: 
http://www.nrel.gov/docs/fyl3osti/57187.pdf; U.S. Department of Energy National Energy Technology Laboratory 
Ro le of Alternative Energy Sources: Natural Gas Technology Assessment, Pub No. DOF/NETL- 2012/1 S39 (NETL, 
2012) available af: 
ht1ps ://www.netl.doe.gov/File%20Library/Research/Energy"/o20Analysis/Life%20Cycle%20Analysis/LCA-2012-
1539.pdf; U.S. Department of Energy National Energy Technology Laboratory, Life Cycle Greenhou e Gas 
Inventory of Natural Gas Extraction, Delivery and Electricity Production, Pub No. DOE/NETL-20 I 1/1522 (NETL, 
2011) available at: 
http://www.fossil.energy.gov/programs/gasregu lation/authorizations/2013 _applications/sierra_ club_ 13-
69 _ venture/exhibits_ 44_ 45 pdf; U.S. Department of Energy National Energy Technology Laboratory, Life Cycle 
Analysis: Natural Gas Combined Cycle (NGCC) Power Plant, Pub No DOE/NETL-403-110509 ( ep I 0, 2012) 
(NETL, 2010) available at: https://www.netl.doe.gov/energy-
analyses/temp/ FY l3 _ LlfeCycleAnalysisNaturalGasCombinedCycle(NGCC)PowerPlantFina1_0601 t 3 pdf. 
115 U.S. Bureau of Land Management, Fina l Supplemental Environmental Impact Statement for the Leasing and 
Underground Mining of the Greens Hollow Federal Coal Leas Tract, UTU-84102, 287 (Feb 2015) (BLM expressly 
acknowledged that "the burning of the coal is an indirect impact that is a reasonable progression of the mining 
activity" and quantified emissions ftom combustion without any disclaimer about other sources of coal. Id at 286. 
ln that same EIS, BLM also acknowledged that truck traffic to haul coal would be extended as a result of the 
proposed lease approval, nnd this would generate additional emissions.) See also, U.S. Fore t Service, Rec_orcl or 
Decision and Final Environmental Impact Statement, Oil and Gas Leasing Analysis, Fish lake ational Forest, 169 
(Aug 2013) (Table 3.12-7: shows GHG emissions from transportation, offsite refining and end use; and total direct 
end indirect emissions. See also id., A-ppendix FJSIR-2 (more detailed calculations of direct and indirect emissions,)) 
U.S. Army Corps of Engineers, Final Environmental Impact Statement; Alaska Stand Alone Gas Pipeline, Volume 2 
Sec. 5.20-70- 71 (Oct. 2012) The Corps, in a 2012 EIS for an intrastate natural gas pipeline in Alaska, estimated 
downstream emissions from combustion of the natural gas that would be transported and also discu~st:d tht: 
potential for natural gas to displace other, dirtier fuel sources such as coal and oil.); U.S. Department of State, Final 
Supplemental Environmental Impact Statement for the Keystone XL Proj ect,§ 4.14.3, Appendix U (Jan . 2014) (The 
Department of State, as lead agency on the Keystone XL Pipeline Review conducted a relatively comprehensive 
life-cycle greenhouse gas analy is for the proposed pipeline, alternatives, and baseline scenarios chat could occur if 
the pipeline was not constructed.); U.S. Environmental Prolection Agency Region X, Letter from Dennis McLerran, 
Regional Administrator, to Randel Perry, U.S. Army Corps of Engineers Seattle District, re Gateway Pacific 
Projects (Jan 22, 2013) available at: 
http://www.eisgatewaypacificwa.gov/sites/default/fi les/content/files/EP A_ Reg IO_ McLerran .pdf#overlay­
context=resources/project-library. (EPA submitted comments on the scope of impacts that should be evaluated in th 
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this trend is clearly reflected in the CEQ Guidance on Climate Change . 81 Fed. Reg. 51, 866 at 
11 (Aug. 5, 2016) ("This guidance recommends that agencies quantify a proposed agency 
action's projected direct and indirect GHG emissions. Agencies should be guided by the 
principle that the ext nt of the analysis should be commensurate with the quantity of projected 
GHG emissi<;>ns and take into account available data and GHG quantification tools that are 
suitable for and commensurate with the proposed agency action"). 116 

It is reasonably foreseeable, as opposed to speculative, that this lease sale will induce oil 
and natural gas production, transmission and ultimate end-user climate change impacts. The 
effects of this induced production must be considered in an EA, and in fact, necessitate a more 
robust review under an EIS. See, e.g., N Plains Res. Council, Inc. v. Surface Transp. Bd., 668 
F.3d 1067, 1081 -82 (9th Cir. 2011) (finding that NEPA review must consider induced coal 
production at mines, which was a reasonably foreseeable effect of a project to expand a railway 
line that would carry coal, especially where company proposing the railway line anticipated 
induced coal production in justifying its proposal); MJd States Coal. for Progress v. Surface 
Transp. Bd., 345 F.3d 520, 549-50 (8th Cir. 2003) (environmental effects of increased coal 
consumption due to construction of a new rail line to reach coal mines was reasonably 
foreseeable and required evaluation under NEPA). The development of an area for lease and 
subsequent oil and gas production would certainly result in combustion of the extracted product. 
AB courts have held in similar contexts, combustion emissions resulting from opening up a new 
area to development are "reasonably foreseeable," and therefore a "proximate cause" of the 
leasing. See Mid States Coal. for Progress v. Surface Transp. Bd. , 345 F.3d 520, 549 (8th Cir. 
2003) (holding that agency violated NEPA when it failed to disclose and analyze the future coal 
combustion impacts associated with the agency's approval of a railroad line that allowed access 
to coal deposits); High Country Conserv 'n Advocates v. United States Forest erv., 52 F. upp. 
3d 1174, 1197 (D. Colo. 2014) (same with respect to GHO emissions resulting from approval of 
coal mining exploration project). 

- In both Mid States Coalition and High Country, the courts rejected the govemment's 
rationale that increased emissions from combustion of coal was not reasonably foreseeable 
because the same amount of coal would be burned without opening up the areas at issue to new 
coal mining. Both courts found thi argument "illogical at best11 and noted that "increased 
availability of inexpensive coal will at the very least make coal a more attractive option to future 
entrants into the utilities market when compared with other potential fuel sources, such as 

coal terminal EIS that the Corps is preparing, in which it urged the Corps to conduct a lifecycle emissions analysis 
of OHO emissions from the coal that would be transported via the terminal.). 
116 High Country Conservation Advocates v. United States Forest Serv., 52 F. Supp. Jd 1174 (D. Colo. 2014) (Court 
held that the agencies' failure to quantify the effect of greenhouse gas (GHG) emissions from the mining lease 
modifications was arbitrary in violation of NEPA because the social cost of carbon protocol tool existed for such 
analysis under 40 C.F.R. § 1502.23 but the agencies did not provide reason in the final EIS for not using the tool; 
and that the agencie ' decision to forgo calculating the foreseeable 01-10 emi s1ons was arbitrary in light of their · 
ability to perform such calculations and their decision to include a detailed economic analysis of the benefits.); See 
also. Dine Citizens Against Ruining Our Env't v. United States Office of Surface Mining Reclamation & Erif't, 82 F. 
Supp, 3d l 20 I, 12 IJ-1218 (D. Colo. 2015) (Court held th11t the agency failed to adequately consider the reasonably 
foreseeable combustion-related downstream effects of the proposed action. Also, held that combustion emissions 
associated with a mine that fed a single power plant were reasonably foreseeable because the agency knew where 
the coat would be consumed). 
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' 
nuclear power, solar power, or natural gas ." See High Country, 52 F. Supp. d at 1197 (quoting 
Mid States Coalition, 345 F.3d at 549). "On similar grounds, the development of new wells over 
the proposed areas for lease will increase the supply of [ oil and natural gas] . At some point this 
additional supply will impact the demand for [oil and gas] relative to other fuel sources, and 
(these minerals] that otherwise would have been left in the ground will be burned. This 
reasonably foreseeable effect must be analyzed, even if the precise extent of the effect i less 
certain." Id See also WildEarth Guardians v. United States Office of Surface Mining, 
Reclamation & Enf't, 104 F. Supp. 3d 1208, 1229-30 (D. Colo. 2015) (coal combustion was 
indirect effect of agency ' s approval of mining plan modifications thnt "increased the oreo. of 
federal land on which minin~ has occurred ' and «ted to an increase in the amount of federal coal 
available for combustion.") 1 7 

In September 2017, the Tenth Circuit Court of Appeals for the Tenth Circuit similarly 
reaffirmed in strikingly clear language that the ational Environmental Policy Act does not allow 
the BLM to dismiss downstream combustion effects of fossil fuel leasing decisions based on the 
unsupported assumption that leasing actions will have no net effect on greenhouse gas emissions . 
In Wildearth Guardians v. US. Bureau of Land Management, the Court of Appeals ruled 
ru1animously that BLM "failed to comply with the ational Environmental Policy Act (NEPA) 
when it concluded that issuing the leases would not result in higher national carbon dioxide 
emissions than would declining to issue them." 118 The BLM cannot ignore basic economic 
principles and assume that there will be no net effect on oil and gas production, market , price, 
and ultimate consumption when it opens new federal minerals to oil and gas exploration and 
development. In a similar context, the D .C. Circuit Court of Appeals recently rejected a Federal 
Energy Regulatory Commission NEPA review where the agency refused to tudy the market 
effects of the abal'Trail natural gas pipeline. Sierra Club v. FERG, 867 F.3d 1357, 1375 (D.C. 
Cir. 2017) ("An agency decisionmaker reviewing this El would thus have no way of knowing 
whether total emissions, on net, will be reduced or increased by this project, or what the degree of 
reduction or increase will be. In this respect, then, the EIS fails to fulfill its primary purpose. In 
this respect, then, the EIS fai ls to fulfill its primary purpose.") 

1. The C11mulatlve Effects of Federal Fossil Fuel Leasing and Production Contributes 
Significantly to Adverse Impacts of Climate Change 

Expansion of fossil fuel production will ·substantially increase the volume of greenhouse 
gases emitted into the atmosphere and jeopardize the environment and the health and well being 
of future generations. BLM's mandate to ensure "harmonious and coordinated management of 

117 
S1J1J alsv, Council on Environmental Quality, rinal Guidance for Pederal Departments and Agencies on 

Consideration of Greenhouse Gas Emis5ions and the Effects of Climate Change in National Environmental Policy 
Act Reviews, 81 Fed. Reg. l ,866 at 14 (Aug. 5, 2016) (For example, NEPA reviews for proposed resource 
extraction and development projects typically include the reasonably foreseeable effects of various phases in the 
process, such as clearing land for the project, building access roads, extraction, transport, refining, processing, using 
the resource, disassembly, disposal, and reclamation. Depending on the relationship between any of the phases, a 
well as the authority under which they may be carried out, agencies hould use the analytical scope that best informs 
their decision ma in .). 
118 WildEarth Gllardians v. lJl M, 870 F. 3d 1222, 1236 (10th Cir. 2017); see also, MEIC v. OSM, 20 17 WL 
3480262, - F.Supp.3 d- - (D. Mont. 2017). 
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the various resources without pc,:manent impairment of the productivity of the land and the 
quality of the environment" require BLM to limit the climate change effects of its actions. 119 

Keeping all unleased fossil fuels in the ground and banning fracking and other unconventional 
well stimulation methods would lock away millions of tons of greenhouse gas pollution and limit 
the destructive effects of these practices. Specifically, BLM' s consideration of large-scale 
leasing in previously-undeveloped areas of evada threatens to significantly increase oil and gas 
reserves and resulting emissions, but BLM has improperly evaded meaningful consideration of 
those impacts. 

BLM failed to consider that an alternative ending new public lands fossil fuel leasing and 
fracking is in the interest of meeting the U.S.'s greenhouse gas reduction commitments. On 
December 12, 2015, 197 nation-state and supra-national organization parties meeting in Paris at 
the 2015 United Nations Framework Convention on Climate Change Conference of the Parties 

· consented to an agreement ~Paris Agreement) committing its parties to take action so as to avoid 
dangerous climate change.1 0 The Paris Agreement commits the United States to critical goals­
both binding and aspirational-that mandate bold action on the United tates ' domestic policy to 
rapidly reduce greenhouse gas emissions.121 

The United States and other parties to the Paris Agreement recognized "the need for an 
effective and progressive response to the urgent threat of climate change on the basis of the best 
available scientific knowledge," 122 The Paris Agreement ruticulates the practical steps necessary 
to obtain its goals: parties including the United States have to "reach global peaking of 
greenhouse gas emissions as soon as possible . . . and to undertake rapid reductions thereafter in 
accordance with best available science," 123 imperatively commanding that developed countries 
specifically "should continue taking the lead by undertaking economy-wide absolute emission 
reduction targets" 124 and that such actions reflect the "highest possible ambition." 125 

The Paris Agreement codifies the international consensus that climate change is an 
"urgent threat" of global concern, 126 and commits all signatories to achieving a set of global 
goals. Importantly, the Paris Agreement commits all signatorie to an articulated target to hold 
the long-term global average temperature "to well below 2°C above pre-industrial levels and to 
pursue efforts to limit the temperature increase to l .5°C above pre-industrial levels" 127 

( emphasis added). 

In light of the severe threats posed by even limited global warming, the Paris Agreement 
established the international goal of limiting global warming to 1.5°C above pre-industrial levels 

I IP See 43 U.S.C. §§ 170 l(a)(7), I 702(c), l 7 12(c)(1), 1732(a) (emphasis added); see also Id. § 1732(b) (directing 
Secretary to take any action to " prevent unnecessary or undue degradation" of the public lands). 
120 U.N. Framework Convention on Climate Change, Paris Agreement ("Paris Agreement''), Art. 2. 
121 Although not every provision in the Paris Agreement is legally binding or enforceable, the U.S. and all parties are 
committed to perfonn the treaty commitments in good faith under the intema.l.ional legal principle of pacta sunt 
servanda ("agreements must be kept); Vienna Convention on the Law of Treaties, Art. 26. 
122 Id, Recitals. 
m Id., Art. 4(1). 
12

~ Id., Art. 4(4). 
rz.i /d. , Art. 4(3), 
126 Id., Recitals. 
117 Id., Art. 2 . 
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in order to "prevent dangerous anthropogenic interference with the climate system," as set forth 
in the UNFCCC, a treaty which the United States has ratified and to which it is bound.128 The 
Paris consensus on a l .5°C warming goal reflects the findings of the IPCC and numerous 
scientific studies that indicate that 2°C wrumin~ would exceed thresholds for severe, extremely 
dangerous, and potentially irreversible impacts. 29 Those impacts include increased global food 
and water insecurity, the jnundation of coastal regions and small island nations by sea level rise 
and increasing storm surge, complete loss of Arctic summer sea ice, irreversible melting of the 
Greenland ice sheet, increased extinction risk for at least 20-30% of species on Eart'i3 dieback of 
the Amazon rainforest, and "rapid and tenninal" declines of coral reefs worJdwidc.13 As 
scientists noted, the impacts associated with 2°C temperature rise have been "revised upwards, 
sufficiently so that 2°C now more appropriatel( represents the threshold between 'dangerous' 
and 'extremely dangerous' climate change." 13 Consequently, a target of 1.5 °Corless 
temperature rise is now seen as essential to avoid dangerous climate change and has largely 
supplanted the 2°C target that had been the focus of most climate literature until recently. 

Immediate and aggressive greenhouse gas emissions reductions are necessary to keep 
warming below a 1.5° or 2°C rise above pre-industrial levels. Put simply, there is only a finite 
amount of CO2 that can be released into the atmosphere without rendering the goal of meeting 
the l.5°C target virtually impossible. A slightly larger amount could be burned before meeting a 
2°C became an impossibility. Globally, fossil fuel reserves, if all were extracted and burned, 
would release enough CO2 to exceed this limit several times over. 132 

Oil and gas production operates in a global market where changes in U.S. production 
translate into shifts in global prices, global consumption, and associated greenhouse gas 
polllution. Analyses show that increasing U.S. oil and gas production lowers prices and increases 
global consumption, while leaving U.S. oil and gas undeveloped increases prices and decreases 
global consumption. In short, every barrel of oil, and unit of gas, that is left undeveloped results 

128 See U.N. Framework Convention on Climate Change, Cancun Agreement, f.1Yailable at: http://cancun.unfccc.int/ 
(last visited Jan 7, 2015); United Nations Framework Convention on Climate Change, Copenhagen Accord, 
available at: http://unfccc.int/meetings/copenhagen _ dee_ 2009/items/5262.php (last accessed Jan 7, 2015). The 
United States Senate ratified the UN FCC on October 7, 1992. See https://www.congress.gov/treaty-
document/l 02nd-congress/38. 
129 See Paris Agreement, Art. 2(1)(a); U.N. Framework. Convention on Climate Change, ubsidiary Body for 
Scientific and Technical Advice, RepQrt on the structured expert dialogue on the 2013-15 review, No. 
FCCC/SB/2015/[Nf. I at 15- I 6 (June 2015). 
110 See Jones, C. et al, Committed Terrestrial Ecosystem Changes due to Climate Change, 2 Nature Geoscience 484, 
484-487 (2009); Smith, J. B. et al., Assessing Dangerous Climate Change Through an Update of the 
Intergovernmental Panel on Climate Change (IPCC) 'Reasons for Concern', I 06 Proceedings of the National 
Academy of Sciences of the United States of America 4133, 4133-37 (2009); Veron, J.E. N. et al., The Coral Reef 
Crisis: The Critical Importance of<350 ppm CO2, 58 M11rine Pollution Bulletin 1428, 1428-36, (2009); Warren, R. 
J. et al., Increasing Impacts of Climate Change Upon Ecosystems with Increasing Global Mean Temperature Rise, 
106 Climatic Change 141- 77 (201 l); Hare, W. W. etal.. Climate Hotspots : Key Vulnerable Regions, Clim0te 
Change and Limits to Warming, I l Regional Environmental Change 1, 1- 13 (201 1); Frieler, K. M. et al., Limiting 
Global Warming to 2°c is Unlikely to Save Most Coral Reefs, Nature Climate Change, Published Online (2013) doi : 
I 0.1038/NCLIMA TEl 674; Schaeffer, M. et al., Adequacy and Feasibility of the l.5°C Long-Term Global Limit, 
Climate Analytics (2013 ). . 
131 Anderson, K. and A. Sows, Beyond ' Dangernus' Climate Change: Emission Scenanos fur a New World, 369 
Philosophical Transactions, Series A, Mathematical , Physical, and Engineering Sciences 20, 20-44 (2011 ). 
132 Cimons, Marlene, Keep It In the Ground (2016). 
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in a significant reduction in global oil and gas con umption with associated decrea es in 
greenhouse gas pollution as detailed below. 

Contrary to the EA's assertion that "oil and gas production worldwide i largely demand 
driven, these cumulative impacts would be expected to continue to occur under any of the alternatives" 
(EA at 48), comprehensive analysis of the GHG consequences of ending new oil leasing on U. 
federal lands and waters, and avoiding renewal of existing leases for resources that are not ret 
producing, found that ceasing new leasing would result in large GHG and climate benefits , 33 

This study accounted for the effects of substitution by other fuels for the oil that would be 
foregone by ending new leasing. The study estimated that for each unit (QBtu) of federal oil 
production cut, other oil supplies would substitute for about half a unit (0.56 QB tu) and net oil 
consumption would drop by neat'ly half a unit (0.44 QB tu). In short, every barrel of federal oil 
left undevelo ed would result in nearl half a barrel reduction in net oil consum tion with 
associated reductions in OHO emissions. The analysis estimated that ending new federal oil 
leasing would reduce 2030 global C(h emissions from oil consumption by 54 Mt CO2, with an 
increase in CO2 emissions from other fuels of 23 Mt CO2, for a net emissions benefit of 31 Mt 
CO2, The analysis recommended that "policy-makers should gjve greater attention to measure 
that slow the expansion of fossil fuel supplies." 

As summarized by the study authors, oil and gas production operates in a global market, 
where increases or decreases in U.S. production translate into changes in prices and 
consumption: 

[T)he oil market is also highly global, with oil readily traded among countries, 
and substantial infrastructure in place to do so. The US both imports and exports 
oil, and world and domestic oil prices very closely track each other (US EIA 
2016). 

For this reason, we expect that changes in US oil production would affect an 
integrated global oil market, an assumption also made by many other analysts that 
have looked. at changes in US oil supply (Bordoff and Houser 2015 ; Rajagopal 
and Plevin 2013; Allaire and Brown 2012; Metcalf2007; IEC 2012) , Though in 
the past the oil market could be strongly influenced by cartel behavior among a 
small number of producers, many analysts now see the market as more likely to 
behave competitively (The Economist 2016; US EIA 2016), meaning that 
increases or decreases in supply do translate into shifts in prices and, in turn, 

• 134 consumption. 

Similarly, an analysis published in the prominent journal Nature Climate Change 
concluded that increased oil production would significant!{ increase global oil consumption as 
the result of greater supplies and lower global oil prices. 13

. Using publicly available global oil 
supply curves from the International Energy Agency and peer-reviewed elasticities, the analysis 
estimated that each barrel of increased oil production would result in an increase of0.59 barrel s 

m Erickson, P. and M, Lazarus, How would phas ing out U.S. federal leases for fossil fuel extraction affect C~ 
emis ions and 2°C goals?, tockholm Environment Institute, Working Paper No. 2016-2 {2016), 
134 Id. at 23. 
135 Erickson, P. and M. Lazarus, Impact of the Keystone XL Pipeline on Global Oil Markets and Greenhouse Gas 
Emissions, 4 Nature Climate Chango 778 (2016). 
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of global oil consumption. Although this study focused on the effects of increases in Canadian 
tar sands production, the lead author stated the results are applicable to U.S. oil production and 
that each barrel of oil not produced in the U.S . leads to substantially reduced oil consumption.136 

An analysis of the effects of removing subsidies for U.S. oil and ga.s production found 
that decreases in the U.S. oil and gas supply would result in substantial decreases in global oil 
and gas consumption. 137 ln the case of oil, the model estimated that a decrease of 600,000 barrels 
per day in U.S. oil supply, resulting from a drop in U.S . oil production due to subsidy removal, 
would lead to a decrease in global oil consumption of 300,000 to 500,000 barrels per day. 138 In 
the model , the decreased U .S. oil supply is only partially replaced by other sources of U.S., 
OPEC, and other rest-of-world supply. In short, each U .. barrel not developed would result in a 
net reduction in global oil consumption of 0.5 barrels to 0.8 barrels. Similarly, for natural gas, a 
1.06 to 1.32 Tcf per year decrease in U.S. natural gas supply would lead to a net reduction in 
global gas consumption of 0.94 to 1.06 Tcf per year, 139 which translates into a net reduction in 
global gas consumption of 0.7 to 1 unit for each unit of U.S. natural gas left undeveloped. 

An analysis by experts at Columbia University and the Rhodium Group on the effects of 
lifting U.S. crude oil export restrictions shows that U.S. oil production affects global crude oil 
prices, 140 which is only possible without perfect substitution. As illustrated in Figure 23 of the 
study, when U.S. crude oil exports are permitted, as they were by the lit1:ing of the crude oil 
export ban in December 2015, all modeling groups agreed that the international oil market will 
respond to changes in U.S. production. Specifically, all modeling groups projected that global 
crude prices will decrease as U.S. production increases, resulting in an increase in global crude 
oil demand: "a 1.2 million b/d increase in U.S. production due to removing current export 
restrictions could result in anywhere between a O and 1 million b/d increase in global crude 
demand." 141 In short, this study demonstrates that crude oil operates in a global market, where 
increasing U.S. supply increases global consumption and resulting greenhouse gas pollution. 

Finally, the modeling results from a Bureau of Ocean Energy Management (BOEM) 
analysis of lifecycle GHG emissions that would result from the 2017- 2022 OC Oil and Gas 
Leasing Final Proposed Program142 estimated that leaving U.S . oil and gas undeveloped under 
the no-leasing alternative would result in a significant decrease in global oil consumption with 
associated reductions in OHO pollution. 143 fmportantly, BOEM's global market model, 

136 Erickson, Peter, Stockholm Environment lnstitute, personal communication, November I , 2017. 
137 Metcalf, G., The Impact of Removing Tax Preferences for U.S. Oil and Gas Production, Council on Foreign 
Relations, August 2016; Erickson, P ., Rebuttal: Oil Subsidie More Material for Climate Change Than You Might 
Think. November 2, 2017, available at: https ://www.cfr.org/blog/rebuttal-oi1-subsidies-more-material-climate­
change-you-might-think. 
m Id. al Tablt: 2. 
139 Id. at Table 3. 
l_•o Bordoff, J. and T. Houser, Navigating the U .. Oil Export Debate, olumbia niversity Center on Global Energy 
Policy and the Rhodium Group (2015). 
141 Id. at 57. 
1•1 Wolvovsky, E. and Anderson, W., OCS Oil and Natural Gas: Potential Lifecycle Greenhouse Gas Emissions and 
Social Cost of Carbon. BOEM OCS Report 2016-065. 44 pp (20 l 6). 
141 Unfortunately, in direct contradiction to its global oil market model results, BOEM erroneously conclude in this 
report that producing 3.7 billion barrels of oil would make no difference for GHG emissions, and would even reduce 
GHG emissions compared to the No Action alternative of no new leasing, by failing to account for the large-scale 

48 
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MarketSim, estimated that foreign oil consumption would be reduced under the No Action 
Alternative by "approximately 1, 4, and 6 billion barrels of oil for the low-, mid-, and high-price 
scenarios, respectively, over the duration of the 2017-2022 Prograrn." 144 Under the mid•price 
scenario, the model projected that each barrel of oil left undeveloped under the No Action 
Alternative would result in approximately a half-barrel decrease in global oil consumption. 
Specifically, the choice to leave ~ 8 billion barrels of oil undeveloped under the No Action_ 
Alternative in the mid-price scenario145 would result in a reduction in global oil consumption of 
4 billion barrels of oil. r46 

Although BOEM did not calculate the GHG emissions reductions from the decrease in 
global oil consumption., energy experts at the Stockholm Environment Institute (SEI) calculated 
the GHG benefits. Using standard energy contents (from the US Department of Energy) and 
carbon contents (from the US Environmental Protection Agency), and discounting the oil used in 
products and not combusted (International Energy Agency), SEI estimated that the reduction in 
global oil consumption would resul t in a savings of 2.3 billion tonnes CO2 in high-price 
scenarios for oil, 1.6 billion in mid-price scenarios, and 0.4 billion in the low-price 
scenarios.147 As the EI analysis points out, the decreases in global GHG emissions under the o 
Action A lternative ate enonnous : 

These decreases in rest-of-world emissions dwarf the official estimated increases 
ln US emissions that BOEM's official Programmatic Environmental Impact 
Statement reports for its No Action Altemative (relative to the Proposed 
Program), which instead amount to just 0.13 billion, 0.12 billion and 0.013 billion 
tonnes CO2 for the high, mid, and low-price cenarios, re pectively. Those 
calculations exclude the far larger emissions attributable to the global market 
effect. 148 

If BOEM were to account for the effects ofreducing U.S. oil production on international 
oil consumption, the global OHO impact of the No Action Alternative over the life of the 2017-
2022 Program would be a decrease of up to 2.3 billion tonnes of CO2 which is greater than a 
year' s worth of emissions from the entire U.S. transportation section (i .e;, 1.7 billion tonnes 
CO2). 

decrease in global oil consumption and the resulting enormous decreruie in OHO pollution under the No Action 
Alternative. BOEM acknowledged that its OHO analysis was limited in "not fully capturing global market and GHG 
implications" (at Forward) and in not including the OHG savings from reduced global oil and gas consumption in its 
emiss ions estimate for the No Action Alternative (at page 23). 
144 Id at Table 6•2. Table 6--2 estimates production from tho Final Proposed Program with a range of2.2 billion 
barrels for the low price scenario, 3.7 billion barrels for the mid-price scenario and 5.9 billion barrels for the high 
p,rice scenario. 
,u Id. at Table 6-2. 

1•6 Id. at 23. 
147 Erickson, Peter, Pinal Obama administration analysis shows expanding oil supply increases CO2, Stockholm 
Environment Institute, January 30, 20 I 7, available at: https://www .sei-internatfonal.org/foss il-fuels•and-climate• 
change/ne ws-and-opin ion/30-•news-arch i ve/3617-fina 1-obama-ad ministration-analysis- hows-expandi ng-o i I-supply­
i ncreases-co2. 
1•s Id. 
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In sum, numerous scientific and economic analyses, including those by federal agencies, 
show that the assumption of perfect substitution in GHG analyses for U.S . oil and gas production 
is unfounded and unreasonable, and dramatically misrepresents the GHG and climate impacts 
from oil and gas leasing. 

2. BLM Failed to Consider A Ban on New Oil and Gas Leasing and Fracking in a 
Programmatic Review and Halt All New Leasing and Fracking in the Meantime. 

Development of unleased oil and gas resources will fuel climate disruption and undercut 
the needed transition to a clean energy economy. As BLM has not yet had a chance to consider 
no leasing and no-fracking alternatives as part of any of its RMP planning processes or a 
comprehensive review of its federal oil and gas leasing program, BLM should suspend new 
leasing until it properly considers this alternative in updated RMPs or a programmatic EIS for 
the entire leasing program. BLM demonstrably has tools available to consider the climate 
consequences of its leasing programs, and alternatives available to,mitigate those consequences, 
at either a regional or national scale. 149 

BLM is remiss to continue leasing when it has never stepped back and taken a hard look 
at this problem at the programmatic scale. Before allowing more oil and gas extraction in the 
planning area, BLM must: (1) comprehensively analyze the total greenhouse gas emissions 
which result from past, present, and potential future fossil fuel leasing and all other activities 
across all BLM lands and within the various planning areas at issue here, (2) consider their 
cumulative significance in the context of global climate change, carbon budgets, and other 
greenhouse gas pollution sources outside BLM lands and the planning area, and (3) formulate 
measures that avoid or limit their climate change effects. By continuing leasing and allowing 
new fracking in the absence of any overall plan addressing climate change BLM is running afoul 
ofNEPA's letter and intent by blindly committing more fossil fuels to development and 
greenhouse gas pollution in the face of a worsening global climate crisis. 

III. Conclusion 

The expansion of fossil fuel leasing into vast areas of Nevada public lands, some of 
which are previously undisturbed, serves no legitimate public purpose, but threatens both the 
waters and native wildlife of the area and the climate at large. Unconventional oil and gas 
development not only fuels the climate crisis but entails significant public health risks and harms 
to the environmenL Accordingly, BLM should cancel the lease auction, or else prepare an EIS 
that thoroughly analyzes the effects of the proposed lease auction, as compared to the alternative 
of no new fossil fuel leasing and no fracking or other unconventional well stimulation methods 
within the Rattle Mountain planning area. 

As authorized representative on behalf of Protestors: 

149 See, e.g., U.S. Bureau of Land Management, Montana, North Dakota and South Dakota, Climate Change 
Supplementary Information Report (updated Oct. 20 I 0) ( conducting GHG inventory for BLM leasing in Montana, 
North Dakota and South Dakota) . 
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I m.a. k..J 

Michael Saul 
Senior Attorney 
Center for Biological Diversity 
1536 Wynkoop Street, Suite 421 
Denver CO 80202 
303-915-8308 

Attachment A: 

Haak, Amy, Analysis oflmpacts to the Range-wide Conservation Portfolio of Greater Sage­
grouse from Oil and Gas Development in evada (2018) 
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Analysis of Impacts to the Range-wide Conservation Portfolio 

of Greater Sage-grouse 

from Oil and Gas Development in Nevada 

By Amy Haak, PhD, Conservation Geography 

April 15, 2018 

I was asked by the Center fo r Biologica l Diversity to conduct an analysis of the range-wide implications 

for Greater Sage Grouse conservation from the oil and gas lease sales planned for June 2018 in Nevada. 

My analysis draws on the findings of the unpublished white paper Analysis of the Range-wide 

Conservation Portfolio for Greater Sage-Grouse Care Habitat Using the 3-R Framework (Haak 2018) 

which ls Included with these comments , 

The aforementioned paper describes the use of the 3-Rs (I.e. representation, resilience, and 

redundancy) to characterize the conservation portfollo of Greater Sage-grouse core habitat as defined 

by the Fish and Wi ldlife Service's Priority Areas for Conservation (PACs). The approach is founded in one 

of the basic tenets of conservation biology- that blologlcal divers ity provides stability (Primack 2002). 

The resu lts of this study show the homogenization of sage-grouse habitat as lower elevat ions and 

unique habitats along the range margins have been diminished disproportionately to the overall range­

wide contraction. The study also found that resilience to wildfire has been compromised due to habitat 

fragmentation and the spread of cheatgrass. My comments below describe the effect of th e proposed 

lease sale on these two elements of the conservation portfolio: habitat representation and reslllence, 

Affected Habitat 

Based on the findings and recommendations of the Sage-grouse National Technical Team (2011), I 

applied a 4-m ile buffer to the proposed lease parcels to define the project Impact area fo r my analysis . 

This accounts for not only the direct loss of habitat due to surface disturbances but also the 

abandonment of adjacent habitat by sage-grouse populations due to surface disturbances. The total 

Impact area within this buffer is 1,551,000 acres.· Fieure 1 shows the 4-mile buffer around the lease 

parcels with the habitat designations and Table 1 summarizes the affected habitat by management 

designation , Nearly 70% of t he project impact area is with in the current range of sage-grouse. 

MA Y-07-2018 03:24 PM 

Habitat Designation 

Current sage-grouse range 

FWS Priority Areas for Conservation (PACs) 

ARMPA"' Priority Habitat Management Area 

ARMPA., General Habitat Management Area 

Area within 4-mile 

buffer (acres) 

Table 1 Acreages of affected habitat within 4-mlle buffer of lease parcels. 
•ARM PA: Approved Resource Management Plan Amendments 
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Project Area 

- June 201 8 LHM Porcolt 

~ Pt<ljeot iw,p.et AIH 

' ARMPA 0eelgn1tlon1 
iJIA1,, Ptlo~IY Htblllt M.,,.11tnlOll( mo 

Oonor11I Ma b"-\ Man,gemanl Afea 

ti~~ veFWO PAC• 

Cu,rtnt Ronoo (IJ8~ 2011) 

,, ,, l . ,, 
Figure 1. Lease parcels (red) and 4-mile impact area In cross-hatch. Management designations from the 
Adopted Resource Management Pl,m Amendments are also shown. 

Representation 

., 
r 

Based on the findings of the range-wide Representation analysls described in the attached white paper, I 

have Identified the diversity represented by level IV ecoreglons In that analysis as the habitat feature 

most vu lnerable to th is lease sale, Table 2 summarizes the level IV ecoreglons hlghl\ghted In th e 

portfolio analysls for hlstorlcal rarity and/or disproportionate loss that are within the Impact area of the 

proposed lease sale, Historical rarity for level IV ecoregions was defined In the portfollo analysis as 

those habitat types that comprised less than S% of the total core habitat within a level Ill ecoreglon 

within a Management Zone, Habitat types found at less than 10% of their historical extent were also 

identified as important to the range-wide portfolio for Representation. 
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Level IV Ecoregion 

Central Nevada Mid-Slope 

Woodland and Brushland 

Central Nevada Bald 

Mountains 

Salt Deserts 

Shadscale-Oominated 

Saline Basins 

Tonopah Basin 

Lahontan and Tonopah 

Playas 

Upper Lahontan Basin 

Total 

Contribution to 

Representation 
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Table 2. Summary of rare and diminished habitats impacted by the proposed lease sale, 

Nearly 25% of the affected area threatens rare and diminished habitat types important for ma intaining 

habitat diversity within the ranse-wlde portfolio. Although not all of these lands will be dlrectly 

Impacted by surface disturbance from development, increased fr~gmentation reduces the ir ecologlcal 

value and abandonment of these sites by sage-grouse essentially removes them from the portfol io of 

diverse habitats avallable to local populations. 

Six of the seven habitat types listed In Table 2 were rare historically. This is not surprising given that the 

affected area occurs along the southern edge of the historical range. These periphera l habitats, though 

often rare are increasingly recognized as important indicators of the adaptive capacity of a species since 

they often encompass a disproportionate amount of the range-wide genetic variabil ity (Hampe and Petit 

2005 and Araujo and Williams 2001). 

Reslllence 

Rising temperatures, pers istent drought and expansion of cheatgrass have contributed to a significant 

Increase In the frequency and Intensity of wildfires across the West with ramifications for sage-grouse. 

Habitat connec~ivity is essential for populations to withstand disturbance events so that th ey can move 

when the disturbance occurs and recolonize the habitat once It has recovered. Access to high qual ity 

resil ien t habitat is important to the long-term persistence of populations In fire-prone landscapes . 

The proposed lease parcels are all associated with a single PAC found in the range -wide analysis to be 

moderately resilient to wildfire based on fire history since 1984, topographic variability, resistance to 

chea tgrass and pat~h size. The affected PAC Is large and topographically diverse which reduce its 

vulnerability to complete loss from a wlldflre , However, Chambers et al. (2017) found that the entire 
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,egion has llttle resilience to cheatgrass expansion based on the soi l moisture and tempe ratu,e ,egimes. 

Figure 2 6hows wildfire perimeters since 1984. lt Is evident that many of the la,gest fires have occurred 

since 2010 and are evident to the no,th of th e project area . As these wildfi,es move south they both 

fo llow and promote the spread of cheatgrass , Although this dynamic has not yet extended into the 

project area, surface disturbing activities also pfOmotc the spread of cheatgross and may therefore also 

contri bute t o Increased wild fire risk and habitat loss. The effect of wildfire on the loca l population w ill 

be furthe, exacerbated by habitat fragmentation and displacement due to development ·activities that 

isolate sage-grouse on smaller habitat patches and llmlt their ablllty to move if a Fire occurs . 

../, . 

Figure 2 . WIidfire perimeters in the Greilt Basin - 1984-2017. 
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