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UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMB~ 


) 

AMERICAN FOREST RESOURCE ) 

COUNCIL, et al. ) 


) 
t 

Plaintiffs, ) 

)


,)
v. , Civ. No. 94-1031-TPJ 
) 

KATHLEEN CLARKE, Director, )

Bureau of Land Management; } 

GALE· NOR.'l:'ON, Secretary,' United )

States Department of the ')

Interior; and, JACK WARD ) 

THOMAS, Team Leader, Forest )

Ecosystem Management Assessment ) 

T~am, ) 


) 

Defendants. ) 


~--~--~--~----~------~) 
, , 

JOINT MOTION UNDER RULE 60 (b) 

The parties.jointly,move, pursuant to Fed. R. civ. P. 

'60(b), for, relief from this Court's Order issued September 19, 

2'001, an? the Judgment .of this Court entered S~ptember 24, 2001,. 

dismissipg this action with prejudice. That Order and Judgment 

were appealed by plaintiffs to the United States Court of Appeals 

for the District of ~olumbia Circuit. No. 02-5049. The reasons 

for this motion are as foll'ows: 

1. While on appeal, the parties reached an agreement to 

'settle ,this matter. ~ copy of the fully exec~ted .Settlement 

Agreement is attached to this 'motion, and the origin~l has been 

lodged with the ~lerk. of the Cou~t. Among other,terms, the 

S.et.tlement 'Agreement calls 'for the parties 'to request that this 

'Court, vacate its .order of Sept,ember 19, 2001 and its Judgt\'\ent of 

September 24, 2001, and in their stead enter an Order and Final 

. ,Judgment that this action has been volUntarilY 'dismissed without 
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prejudice. , 


,2~ In order to make this set~lement possible, 

, , 

therefore, the ,parties respectfully request that this C~urt 

(a) vacate t~e appealed Order of September 19, 2001 and 

the appealed Judgment ent'ered september 241 2001 ,and1 

(b) en,ter in their place as its final j~dgment an Order 

declaring that this action has been voluntarily dismissed without 

prejudice pursuant to Fed. R. Civ. P. 41(a), in accordance with 

the terms, of the Settlement Agreement attached to this
, 

mqtion. 
' 

3', Given t~a:t the Co~rt of Appeals presently has 

appellate jurisdiqtiont the parties further request 'that this 

Court indicate ,its willingness to grant this Rule 60(b) motion by 

eritry of the attached order saying that it is "disposed to grant 

the mot-iop" if the court of Appea,ls remands the case for that 

purpose. S~e, Hoai v. 'Va, 935 F:2d 308', 3-12 (D.C. Cir. 

1991) (district court may consideJ;:' Rule 60(b) motion while appeal 
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is pending and indicate that it would grant'relief upon remand}, 

cert. ,denied, 112 S. Ct. lS78 (1992); see also 7 Moore's Federal 

Practice (1996) " 6,0,.'30 [2] ., 

".II( , .-I--' " 
ReB~ect,fully s'ubmitted th;is l' ,~ay Of!attJC.. I " 2003. 

THOMAS L. SANSONETTI 
Assistant ,Attorney General 

WELLS D. BURGESS 
DC Bar No. 477331 ' 
JOHN P.' ALMEIDA
u..S. Department of Justice 
Environment and Natural 
Resources Division 
General Litigation Section 
P.O. Box 6.63 
Washington, D.C. 20044-0663 
(2'02) 305-0445 
(202)305-0245 

'Attorneys fo'r- Federal Defendants 

Per-A. Ramfjord,
DC Bar No. 392237 
900 SW 5th Avenue, Suite 2600 
Portland, Oregon 97204 
(503)224:-9257 

'Atto:rneys fo'r Plaint'iffs 

3 
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UNITED STATES DISTRICT COURT 

FOR ~HE DISTRICT OF COLUMBIA 


) 
.AMERICAN FOREST RESOURCE 	 ) . 
.COUNCIL, et al ~ 	 ) 


) 

) 


Plaintiffs, 	 ) 
1 

v.. 	 ) civ. No,., 94-1031-TPJ 
) 

KATHLEEN CLARKE, Director l ) 


SUreau of Land Management; ) 

GALE NORTON, Secretary, United } 

.Stat"es Department of the ) 

Interior; and I JAC~ WARD } 

THOMAS, Team Leader, Forest, ) 

Ecosystem Management Assessment ) 

·Team, ) 


) . 


Defendants. ) 


~----------------------------) 
[PROPOSED] ORDE~ 

In order to implement a settlement agreement" reached between 

the p~ties ·to this action, the 	parties have jOintly moved und~r 
. . 

. Fed: R •. Civ.·-P~ 60(b) t.hat this Court vacate its prior Order . . , 

:issued Sept.embe~ 19, 2001, .and the Judgment of this CQurt entered 

,September 24, 2001., dismissing this action with- prejudice, arid ~n 

their stead s~stitute an Order gr~nting pl·aintiff 'Voluntary 

\ . d.ismis~al ·~rom this lawsuit, without· prejudice!. pursuant to Fed. 

R. eiv. P .. 41(a) . 

. After reading and considering the terms of the Settlement 

Agreement attached to the patties r -motion, and ~ft.er· due 

deliberation, this court is DIS·POSED TO GRANT the parties·' j?~nt· 
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'Rule 60 (b) motion if the court of Appeals remands the case fO.r 

that purpose. 

The Clerk is directed to send cop~es of this Oxder to all 

coUnsel of record. 

Dated~__________________ 2003. 

THOMAS PENFIELD JACKSON 
united States District Judge 

Presented by: 

THOMAS L. SANSONETrI 

Assistant Attorney General 


ROSCOE C. HOWARD, JR. 

United States Attorney 


~UR~;~·
DC Bar No. 477331 

JOHN ·P. ALMEIDA 

U.S. Department of Justice 

Environment and'Natural Resb~rces 


Division 
, General Lit1gatio~ Section 
P.o. Box 663 

Washington, D.C. 20044-0663 

(202) 305-0'445 . 
(202) 305-9245, 


Attorneys for Federal nefend~nts 
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SETTLEMENT AGREEMENT 

, 1.0 Parties and' Effective Date 

This Settlement Agreement is entered into by and between American Forest R~lJICe 
Council, Western. Council ofIndustrial Workers, Douglas Education Service District. South 
Umpqua School District, Michael Roy McMurray~Nathan: Smith, William Wynkoop~Myron ' 

, M~ AldeD. Lish, Daniel Newton, Galliher- & Huguely Associates, Inc., Seneca Jones Timber 
Co., C & D Lumber Co.; and Swanson Brothers Lumber Co. Gowtly referred to as AFRC); the 
'Association of0 &. C Counties and Douglas County (jointly referred to as the Counties); and the 
Sec~ofthe Interior and Secretary ofAgriculture (Secretaries). The Effective Date ofthis 

, Settlement Agreement shall be the date it is last signed by the, attorneYs for AFRC, the' Counties ' 
,imd the Secretaries~ which signatures may be made in counte1part ifnooessaiy. 

2.0 	 Recitations 

2.1 	 On April 13, 1994, th~ Secretaries issued the Record ofD~on (1994 ROD) for 
planning documents known as the Northwest Forest Plan (NWF.P) to govern the 
administration of22. 1 million acres offederal land within 19 nationa,l' forests in 
western Oreg01l, western Was:t.irigton and northern California administered,by the 
U.S.D.A l"orest Service (Forest Service) and the Bureau ofland Management 
(BIM) Coos Bay, Eugene, Lakev:ievv:, Me4ford. RosebllIg and Salem Districts as 
well as a B1M district in California. The Forest S~ce and BLM when 
con~tively referred to in this Settlement Agreement are referred to as the 
Agencies. 

2.2' 	 The'NWFP created 10 million a<::;res ofreserves where development ofiate 
'successional or riparian habi~t is the p~objecti~ and timber harvesting is 
only allowed ifit meets the goals ofaccelerating the development ofthe late 

, successional or ripa,tian habitat ". ' 

2.3, The'Secretary ofQ:te Interior, through the BLM" xnanag~ 2.2 D)11liQn acres,of 
,fOJeSt'land in western oregon ofwmch the NWFP designated 1.6 miIli~n acres ,in " 
, Late-Successi.onal and Riparian Reserves. These B;LM lands ,are $Ubjec~ to ~e 

Oregon and California Railroad and Coos Bay.Wagon Jtoad 'Grant Lands Act 
.	(0 & C ACt)543 U.S.C. § 118ia, In 1995 the aiM adopted Resource ' 
Management Plans for its COOs Bay, Eqgene, Lakeview (Klamath Falls Resource 
, Area), Medford, Roseburg 'and Salem Districts that 'adopted the reserve 
designations and other standards and iW,delines ofthe NWFP. 

Page 1 - " 	 Settiement Agreement: American Forest Rescurce Council et al. )1. a~rk6, Civil 
No. 94-1031 TPJ (D.D.C.)~ appeal pending No. 02-5024 (D.C. Cll'.) 
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2.7 

2.8 

2.9 

2.10 

Page2­

Programmed. timber harvest in the NWFP occurS in the 22 percent.ofthe total area 
designated as Matrix'or Adaptive Management Areas (AMAs). 

The NWFP established ten AMAs as units designed to develop and test new .. 
management approacbe:s to integrate and achieve ecological, economic;~ and other 
social and communlty objectives. The A.MA.s have scientific mel technical 
innovation as goals, with a guiding principle ofallowing freedom: in fo~est 
management approaches to cD.courage innovation in achieving the ,goals ofthe 
NWFP. The primary technical objectives ofthe A.MAS are development, 
demonstration, impleme.Iitatioll, and evaluation ofmc;mitonng programs and 
innovative management practices that integrate ecological and economic 'Values. 

The NWFP 'estimated an annual probable sale quantity (pSQ) of958 ~ion, 
board feet to be taken from the matrix and the AMAs over the first decade that the, 
NWFP wowd be in effect (the period ending' April 13 ~ 2004). In addition, 
approximately 100 JI]illion board feet ofother wood products not considered as 
merchantable were estimated to be prod\Jced annually on Matrix and AMA lands. 
Representing neither nrinimum. nor m.axilD.um levels, the PSQ ref1~ted the 
Agencies' best assessment ofthe average amount of timber likely to be offered 
annually in the NWFP area over the succeeding decade, following a start-up 

'period. ' 

Subsequent to the prQ.mulgation ofthe NWFP. the PSQ bas been ~justed 
downwar4 to 805 million board feet due to ~sed calculation ofriparian reserves 
and adjustments to individual National Fore$t Land and Resource Management 
Plans and BLM Resource Management Plans. ' 

A variety offactors haye limited the ability ofthe Agencies to implement timber 
sales and produce the PSQ. 

The objective'ofLate-S~ccessional ReServes (LSRs) is to protect and enhance 
conditions ofla.te-su~onal and old-growth forest eco~ which serve as 
habitat for tate-successional and.oId-growth related species_ Thinning 
~mmereial and cQmmercial) may occur iIi stands up, to 80 years ,old. The ' 
PUt:Pose ~fthese silvicliltural treatments is ,to benefit the creation'and maiDtenance 
oflate-successional forest. 

, , 

ThePSQ is based on the long-term, $ustain~ yield" from the laIlds sui~Je for 

timber production, from. wifbin the Matrix ,and Alvf.A. land uS,? allocations. 

Harvest volume from tr~wi~ LSRs and' riparian reserves does uot 

contri.bUU; to ;PSQ. ' ' 


Settlement Agreement: American Forest Resource Cduncil et dl. v. Clarke, Civil 
No. 94:-1031 TPJ (D.D.C.),. appeal pending No. 02-5024 (D.C. Cir.) 

" 

http:m.axilD.um
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The Agencies esfunate that 1.8 million acres ofLSRs could 'benefit ftom throning 
. to enhance late successiqnal conditions. 1Jlinning one million ofthese acres could 
be accomplished with coinmercial timber sales. 

The Agencies estimate that with appropriate funding, thinning sales in the ~ 
coUld produ~ approximately 4--6 billiQn board feet oftimber· over 20 to 30 years, . 
after a start-up period. 

The parties ,expressly acknowledge that in order to carry out the provisions ofthis 
Settlem~ntAgreement, except for those obligations which can be accomplished in , 
fiscal years 2003 and 2004 with funds budgeted for those yearn, additional 
funding targeted for the accomplishment ofthe objectives of this settlement will 

. have to be obtained from Congress. 	 ' 
. . 


The Forest Service and BLM expected to us'e AMAs to explore alternative ways 

ofmanag;ng, and the Agencies developed·pl~ fui'the management ofAMAs. 

In upholding the NWFP, the Federal Pistrict Court for the Western District of 

Washington specifically DQted that alternatives deSigned to increase timber 

harvest could be tested in the AMAs. ' 


A model was developed to evaluate outputS from silvicultutal practices 'and 
resource yalues on p!jvate/federalland exchanges in the Umpqua Basin which is 
ihe M~-ResourceLand AllOcation Model identified in §349 ofthe Department 
ofthe Interior and Related AgencieS' Appropriations Act, 2001, Pub. L.·106-291 
(October 11;2000). 	 . . " . 

AFRC has pending a'Case in the United StateS. District Court for the District of 
Columbia currently captioned Ameri,cait Forest Resource Council et aL v. Clarke, 
Civil No. 94-1031 TPJ (D.D.C.) (the AFRC 0 & C case), appeal pending No. 02­
5024 (D.C. Cir.). The. Second Amended Complaint in the AFRC 9 &. C Case , 

,asserts 15 claims for relief alleging that in approving the 1994 ROD the Secretary 
ofthe Interior.violated the Fe4eral Advisory Co~ttee Act (FACA), 5 U.S.C. 
Appendix 2; the 0 & C Act; the National Environmental.Policy Act (NEPA), 42 
U.S.C., §§ 4321, etseq.; the Feder:al.Land Policyaild·Management Act (FLPMA), 
43 U.S.C~ §§ 1701~ et seq. and the Federal.ReCOrds Act (FRA), 44 U.S.C. §§, :' 

\ 	3101,- et seq. The 0 & C Act claiIiJ.s allege.that the'NWFP. cannot.~lish 
reserves on 0 & C lands,. and that the NWF'P eHminates SUstained yield timber . 
haN~t management o£the 0 & C lands in violation Qfthe 0 & C Act. The 
~era1 defendants ha-ye filed an: answer to the Second Amended C091Plaint 
.denying all such allegations. 

seitIement Agreement American Fore&t Resoiuce Council et-" aL 'Y. Clarke, CiVil 
No. 94-1031'TPj (D.D,.c.), ~,p~gNo. 02-5024 (D.C: Cir.)~_ ' 
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2.17 	 The Counties filed an actiOn against the Department ofInterior captioned 
AsSociation of0 & C COUTllies v. Babbitt" Civil Number 94-1Q44 (the Counties 0 
& C case). in the U.S. District Court for ·the Disuict of Columbia.also cballenging 
the management ofBLM lands in Oregon and California under the 1994 NWFP 
Record ofDecision. In their complaint, the Counties all~ violations ofthe 0 
& CAct, FLPMA,. FACA, andNEPA. This action was settled by·the parties in 
1997, and the matter wa;s ~without prejudice. A copy ofthe settlement 
agreement (Counties 0 & Ccase Settlement Agreement) is annexed ~Exhibit A. 
As'part ofthe Counties 0 & c Case Settlement Agreement, the plaintiffs in the 
Counties 0 & C case agreCd to forbear from filing challenges "based on the . 
allegations ofviolations madem·the comPlaints in the present cases or on any 
allegations substanti'Vely sinlilar to those IJl3.de in those complaints prior to the 
year 2~V' Gounties 0 & C caSe Settlement Agreement 11. In another . 
provision ofthe Counties 0 & C' case Settlement Agreeinen'4 the BLM agreed that 
~~~ any major revisions to the [BLM ResP1;llCe Management Plans], the range of 
alternatives given detailed cOnsideration would include an alternative that 
emphasizes sustained-yield timber ~uction on the 0 & C lands> excePt insofar· 
'as limitatio~ on timber management on the 0 & C lands would be necessary to 
comp~ywith the Endangered Species A~ Clean Water A~ or any other law to 
which management oftbe 0 & C lands must adhere." ~. 1.2. 

'2.18 	 Although neither the Secretary ofAgri~ture nor the Fo~ Service are 
defendants, in the AFRC 0 & C case, or were defendants in the Counties 0 & C 
case, they are undertak:ing the obligations herein in. the recognition that the NWFP 
is an mtegratCAl plan for management ofBLM and Forest Service 'lands within the 
range ofthe Nortbem Spotted Owl, and that were AFRC to succeed in their 0 & 
C Act cl~, or w:ere the Counties to succeed in a new action raising a similar 
challenge to the management of0 & C lands. a larger burden would fallon the 
Forest Service to meet the ecolOgical objectives ofthe NWFP. . 

. 	 ., 
2.19 	. BLM Res~urce l\4anagement Plans in w:~ Oregon would nonnally come up . 

for revision every 15 to 20 years. . 

2.20 	 The 0 & C Act provide~ in part that 0 & C lands sball be "manag(!d ..-. for 
~ent forest produc:tion, an,d the timber thereon shall besold, cut, ,and 
removed in conformity with the principle' ofsustained yi~ld for the purpose of 
'providing a timber supply, protecting watersheds. and contnDuting· to tQe 
ec9nomic stability ofl~l commuoities and industries." The 0 & C Act has ,been 
inteq,:re1;ed by the United States CoUrt (tfAppeals for the 9111 Circuit in . 
Headwaters, Inc. v. Bureau 0/LandManagement. 914 F.2d 1174 (l990). 

',2.21 	 To a'Void .further ~stlY'litigati~n, and without admission ofany liability ~r 

" , Page '4 - . 	Settlement Agreement: American Forest R.esour.ce Council et al. v. Clarke, Civil 
No. 94-1031 TPJ (D.D.C.), appeal pending No. 02~S024 (D.C. Cit.) 

http:R.esour.ce
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wrongdoing by eith~ party, the parties to the AFRC 0 & C Case desire to settie 
the'claims raised in that case, and the parties to the COunties 0 & C Case desire to 
amend !he cOunties 0 & C case Settlement A~ent to modiiY the obligationS 
. and remedies set forth therein to confonn to those set forth· in this Settlement 
Agreement. 

,3.0 .Agreements . 
.. 	 . 

3.1 	 Beginning with the budget for Fiscal Year 20OS, the BLM and the ForeSt Service 
severallyauee that their annual program and budget requests to the pepartment 
ofthe Interior in the case ofBLM, and to the Department ofAgriculture mthe 
case ofthe Forest Service, will include a request for ad<litional f~dS ~eted.to· 
fully fund the obligations expressed in paragraphs 3~, 3.4 and 3.5 below. 

·3.2 	 Contingent upon obtaining the necessary f\mds as descn'bed in paragraphs' -7. 1"3 
·and 3.1 above, the Agencies Will use their-best efforts every yearbegi:r.ming in 
. Fiscal Year 2005: (1) to offer timber sales in an amount equal to the 'annual PSQ 
in the NWFP, currently estimated at 805 million board feet,. for as long as there is 
a PSQ for the area cover~ by the NWFP, and (2) ~o offer thinning sales as 
descnoed in paragraph 2.12 ofapproximately 300 million board feet per year to 
the extent that and for so long as such sales are consistent with the ecological 
objectives oftheNWFP. 

3.3 	 The Agencies agree to propose resear«b1dem~stmtion projects (projects) in three 
. AMAs to evaluate altema1iv-e silvieultural practices ~d standards and guidelines 

based on the prUicjple ofmanagement across the entire hmdscaPe. as.f'oIloWs: 

3.3.1 	 By. October 1, 2003~ the BLM and the Forest Service will identity 
proposed projects which (a) meet the pmpose for which the AMA.was 
~lished; (b) provide an opportunity for significant experimentation; 
(c) can be implemented in 4 timely faShion; ~d' (d) ,are cost ~tive. 

3.3.2 . 	 In coD.su.Itation with the·plaintiffS. the BI,M arid the ForestService will 
select from thl; proposed projcx:ts identified pursuant to. p3:ragfapb 
3.3.1, two projects forwhlCb the environmental analysis Can be' 
completed in accordance with the schedule set forth in paragraph 3.3.4 
below under cllI1'eDi projected.fiscal year2003 and-2004 fi,mding . 
levels. ,A lead ~cy for each'proj~will also be selected.by the BLM 
and the Forest Service. 

3.3.3 	 At least one propos~ prQj,ect in one AMA wilJ t~ the Multi-Resource' \ 
LaOd Allocation Model. or a variation thereof. 

( Pages- ~ementAgreement: Ame'ri.t;an. Forest Resource Council et al_ v. Clarke, '~ivil . 
No. 94-i ()31 TPJ (D.D.C.). appeal pending No. 02~5024 (D.C. Crr.) 

http:selected.by
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3.3.4 . The schedule for the p~ojects selected pUrsuant10 p.-agraph 3.3.2 as 
being able to '~eed under the 2003 and 2004 funding levels is as 

, follows:' . 

3.3.4.1 	 By ~o"ember 1, 2003, the Agencies will identify the 
proposed projectS, and the.AMAs where they would be 
implemented; 

,3.3.4.2 	 Ifit is determinedby the agency that an Environ:mental 
AsseSsment (EA) is tqe NEPA documentation required 
for a particular project, the EA and any needed ESA 
section 7 consultation will be·completed by September . 
1,.2004. 

3.3.4.3 	 Ifit is determined by.the agency that an Environmental 
Impact Statement (BIS) is the ~A documentation 
required for a particular project, the BIS and any needed 
. ESA section 7 consultation will be completed by April ~) 
2005. ' 

3.4 	 For the projectS identified pUISUant to paragraph 3.3~2 that·do not have sufficient 
funding to proceed in fiscal years 2003 ~d 2004, a sc);ledule for completion ?fthe . 
environmental analysis will be developed by the BLM and Forest!Service. in . 
consultation with the plaintiffs, upon'I~eipt ofrequiIed funding levels as 
. described in paragraphs 2.13 and 3.1 above. ' 

. 3.5 Contingent upon obtaining .the necesSary funds as descn"bed in paragraphs 2.13 
and 3.1 above,. the, BLM will revise ~eResource Management Plans for its Coos 

. , Bay, Eugene, Lakeview, Medford, R~urg and Salem Districts by December 31, . ' 

2008. At least one alternative t9 be considered in each proposed revisi~n will be 
an alternative which will not create any reserves on Q~ C Lands except as 
required. to avoid jeopardy under the: Endai1gerix! Species Act. All plan revisions 
shall be consistent willi. the 0 & C Act'as interpreted by the ~CircuitcOurt of 
Appeals. ' 

MiSceuaeous Provisions 

4.1 	 This. Settlement Agreement resolves the disputes between the parties relating to 
the issues pr~ented in the AFRC 0 & C case, and am~ds~CQunties 0 & C 
case ,Settlement Agreemei.rt, superseding'in its entirety the provisions beginning in 

Settlement Agreement: American. Forest Re3oU.rCe. Council et aL ". Clarke, Civil 
No. 94-1031 TPJ (D~D.<;.), app~ ~mg'No. 02-5024 (D.C. CiT.) ." 

http:Agreemei.rt
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4.2 

·4.3 

paragraph 1 ofthe Counties 0 & C case Settlement Agreement with the words:' 

.. The Association of0 & C CountieS and Douglas County cov~t ..... through 

and including'paragraph 2 thereof. ' This SettlemeJ.lt Agr~ent resolves all claims 

'by the Counties or AFRC which were asserted or could have been asserted in both 

cases, but does not addr~ orresolve any other pending, actual or potential , 

dispute between the'parties including an disputes presented in any other pending 

iegal action. Nothing in this Settlement Agreement shall be consnued as being 

prejudicial to any purchaser~s pending or futme claim concerning any timber 'sale 

contract. ' 

AFRC's appeal is currently being held in abeyance in the Court ofAppeals 
pending status reports .from the parties. Provided the District Court indicates its 
disposition to dismiss the mc 0 & C case without prejudice in accor~cewith ' . 
tbe terms ofthis Settlement Agreemen~ AFRC and the SecretarieS will jointly 
request the Court ofAppeals to remand the AFRC 0 & C Case to the District 
Court for dismissal without prejudice in accordance 'With this Settlement 
Agreement Such dismissal shall not create, support Or constitute a 4efense to any 
claims AFRC or the Counties may have agai:tlsi the outcome ofany administrative 
action undertaken by 'the Agencies pursuant to this Settlement. The dismissal shall 
call for each party to bear its own costs and attomey fees. 

The District Court shall retain jurisdiction through June 30, 2009 to c~ider any 
motion by AFRC and/or the COunties to enforce this Settlement Agreement, which 

. may not be filed until 60 days after the moving party has given written notice to the 
Agencies oftheir failure to perform any agreement required by paragraphs 3.1 
through 3.5. 'Alternatively, after giving such no~ceAFRC and the Counties or, 
either ofthem may move, Wld~ FedR.Civ.P. 6O(b), to vacate, as the case may be, 
(1) the disinissal ofthe AFRC 0 & C ease without prejudice p\U'Suant to· this 

Settlement Agreement, and/or (2) the ~ismi~al ofthe Counties Q & C case 

~tbout prejudice entered ,March 17, 1997, and the federal defendants shall ,not, 

unless.they dispute in good faith ~e moying party's contention that they have 

fhlled to perform as alleged, oppose any ~motion. Upo~ the entry ofan order 

vacating the dismissal of its case, AFRC and the Counties shaIl each thereafter ~ 


free to purSue their claims for relief.' In the event that the Agencies ate otherwise 

'in compliance with this Settlement Agreement, but Congress fails to provide 

n~ additional funding ~eted for aCcomplishment ofthe objectives ofthe 


. Settlemeo.t Agreement, and the objectives. ofthe Settlement AgFeemeni which are . 
conditional on additional funding as set forth in p.amgraphs '3.2,. 3.4 and 3.5 are not 

'. sUbstaD.1ially p~QJDied:for that reason, thM AFRC and the Counties shali 'be' 
erititl~ as their sole remedy in this iristanee, to move to vacate the dismissals of 
.theiJ;'tespective C3$e5 under Fed.RCiv.P. 6O(b), in the PlJ!Wner and subject-to the 
Conditio~ s~ forth above, and plll'SUe their claims for relief . 

Settlement Agt~tAmerican Forest Resource Coutzci1 et al. v~ Clarke. Civil 
No. 94-1031 TPJ (D.D.C.), appeal'pending·No. 02-5024 (D.C. Cii.) 
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4.4 ' 	 the election by AFRC ~rbythe CoUJities to seek enforcement ofthls Settlement 
Agreement prior to June 30, 2009 as set forth in.paragraph 4.3 shall preclu~e 'either 
ofthem from,altematively moving to yacate the dismissal ofits case by reason of 
the alleged failure to pexfOIm that forms the basis for the motion to enforce the '. 
Settlement A,gree1l1ent. Subsequent to June 30, 2009, the sole remedy ofAFRC . 
3:9.d the Counties fer any alleged failure to perfOIm shall be to move to vacate the 

. dismissals 9ftheir respective cases. In the event that the C.ou:rt shall enter an order 
. vacating the dismiSSal ofeither the AFRC 0 & C case or the COWlties 0 & C c:3se~ 
all obligations under this Settlement Agreement shall cease. 

. 4.5' 	 The parties agree that this Settlentent Agreement shall not be taken or construed as 
an admission. Qfliability or potential liability on the part ofeither party, or aD 
admission oEthe existence ofa1i.y facts upon which liability could be based, but 
rather that any suCh liabilities or ~e.ntia1liabilities have been and are expressly 
denied by the parties. 

4.6 	 Nothing in the terms ofthlS Settlement Agreement shan be construed to limit or 
modifY ~e discretion accorded the Agencies under any statutes administered by 
them.or applicable to lheir aetivitil?S or by general principles ofadministrative law. 

'4.7 	 Nothing in the. terms ofthis Settlemeirt Agreement shall be construed to limit or 
deny the power 'ofthe Agencies to 'promulgate or amend regulations or to 
otherwise amend or revise Resource Management Planst Land and. Resource 
Management Planst the NwFi-. or any other planning document contemplated by 
theNWFP. 

4.8 	 No provision ofthis Settlement Agreement shall be intexpreted as or constitute a 
commitment or req~emCnt that Defendants obligate or pay funds in violation of 
the Anti-Deficiency Act, 31 U.S.C. § 1,341,. or anY'other law or regwation.. 

. 4.9' 	 The tenDs ofthis Settlement Agreement constitute th~ entire agreement ofthe 
Parties, and no sta'ten)ent, agreement or1io.derstandin,g, oral or Written, which is not 
cOntained herein, shall be recognized or enforced.. 

4.10 	 E3cb undersigned representative ofthe Parties here~o certifies that he ~ she is :fully 
authorized to enter into and execute the terms and conditions ofthis Settlement 
Agreement. This 'Seittement Agreement becomes effective upon Signarure ofthe 

, undersigned representati~es as of the date oflast signing. . . 

IN W11NEs'S WliEREOF. th~ parties hereto have caused ~s SeulementAgieement to be 

PageS - Settlement Agreem~t: American Forest ResoUrce Cormcifet al. v.' Clarks, Civil· 
'No. 94-103'1 TPJ (D.D.C.), appeal pending No~ 02-5.024 (D.C. Cir.) 
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,executed as'ofthe date showp- below. 
, , ' 

Thomas L. S3.nsonetfi 
Stoel/1"veS--~4By: _' _ ' Assistant Attorney General 

. .., 
. ........ . . Enviror.unent and Natural ResoUrc~ 

,Per A. Ramfjord ' - ,Division , 

Attomeys for me,as that term is defined u.s.DepartmentofJUsti~'c.e 

above. 
 By:~j).~ 

',Date: ~./, .2'~~ Wells D. Burgess ' 
Atto~eys for the Secretaries as that term ­

-,' ~Q~~-- '-, 

,K~vis ' i'~!Td: 

Attorney for the Counties as that term is Dale.~ ~t wu3 

defined above. 


, : 

Pa~9 -Settlemen,t Agi-eement: American Forest Resource Cou'1lCi/. et aI. v. Clarke, Civil 

No. 94-1031 TPJ (D.~.C.), appeal pendiltg No. 02-?024 (lie. c~.) 
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-·~·tbe·. c;( AsWttatq ,qfo$C.p,U~es ali~as-~ ~~y :sBt!biq ·and 
. '. ~_, C.A. No. 96--522;l" (D.C. '~..};·,Civ..-No•. ·~t044·(U.$.D~~ .. D;:C.) . 

. . . '. . 	 ~.- ' 

.1-. ''lbe:parties winjoilitly 'teqD~.~~~'~ to Stay.the ~~i~e'a 
· . Iimited.~ to-the DiStiict-Q)pI't:01l tk~~ 'ofthis sett1~,~_·IO seek 

. . ~.f>lthe·~ Cduit" dismissafoftbe .cases~ _.~ CIil«..v.oJunuu:y .' 
disimssal withoUt ~ci'-,~-the~ Court ~~~acatC its·previous 


· Older on the ~s ofthis .~ent,_ the panics v.rjp thenjointly niquest.:d1smissaJ or 

_ the~. Tbe·AssociatioA·of~ ~. (A00c) .aDifDouglas Coumy C9YeQant 

_that:~.WmllOtfHe~acd.~·aay-l~:~~·~·BUteatiOfLMd . 

. ' Naoagemeat or·. ~~,~ validity of.·.l994:NOrt:b~.F~~1an 
· ~the Im'~~~so"_in.M iD'~_'OTegon,~s) hIsed 

·OIl &be aIIePtioDs of vio1adODs made Ib:the compJamts bI Ole PJeSl'Dt ~ or OD ,auy 
· allegations·sUbstantively mmJar'to those lbJde ill tho. comp~.pior to die year 
2001. The ~&pee'" tbe _~ between the <tare of:exCcuiioil 'oftbis Aareenient 
,abd Jamiuy 1; 2001. 'JDdusivo, wID nOt..be friduded iD:eOiapWng the·time limited by.y statute ofJiQaltations.for ., c::aJ)Se of attiOD JUbject· to d.li.s ~b. Nor wiD that . 

· time period be.c9nsideted on a4efeiJSe of.lacJJeS or siDuiar defense Conccmmg . 
~.eimeSs of·~eneiag.·a civD.aedon.: "l1ie par6es acree Chit.y 'appBCable statute of 
~ti~s 8~'be ~Jled ~.~ for tbat"period • 

. 2~ 	 :·i1aC;w·~~.• 8IIy..spaj~.r-·~ii9Ds to1be :RMPs;:~ "iC·ofaJ~v~ 
·:giveo··detailed:considenltiOD wou~' iDc1ude·.. al~ve'~.ciq1btrdm ~Od­
"yieJd Umber'p~~ OJI fh.e OkC ",.~ iD$ofat as ·Jimiiations on·timber 
·~eatOD the OkC.~ wOUld be .ec-a.s8ty to ~y."wkh the Bil~ 
Spedes.~; Ck:an waterAc4.a-. Air.Act, or'any ~Iaw to wbielt.maDagctnem 

, -ofdIC'OAC'Jiuds ~u.st Jdbe••.Jt is 1iDdmtoocI....··•Bl.M w~d .·.'maldng IDY' 
· ~~t to sdect Such aD altemative as the prer~~e, and that it is . 
·c:xpeaed·that tJaC.wwill ~elop.~·a-seqf~te a1tematives as; 
possible ..fOr ~•. ·A :Qlin.o:r ameo4mcut to ac:un:em RM:P:msuttmg fIOm Ihe 

. .J-.,,~~Poe-~ DOt ~.~.fO,'hea·_)(~:l"Jevl$~.1be· 
· ob~ to ~~,b _aiot:df.~.timbet produclioa ~e..wDOt -Wly. 
·to;~·to,~ s1lQrt of·~.~. ad JKJdIin8,.~ :~1d.aftertbe 
disCled .of',...-..,- 'bY ...........eact·...RM'Ps·__.MIt to die ·"~ve .' ~. · . 4XI IIR'- ..........., "' -""!' .' _ ,r--.--".,. ~ ~UI8J""'­

...' .·'-.ptOCeSSWitboat.~:a~nwisi.oa ~.tO:.~ IIIY"~ 
. ,~·ia··""IiWisioDs,ii_.' ' . admissioa that the mteiat ~ ..... ' .. ' .'.. "., ~ ".,

'. . ~PJa.as··Of1hO~-~ Vio~~Ofd:'e ~~·Ad,-·Or.~y 0Iba: 
.-- k.w4·Si':lijJuty{~ ..·~·~:~~.ar·thetaetof~...w~be. 

. . ~ Ii:. ~~.bYayJ1!lrlY.~~a vioJatit;)D·Qf·iaW·o, tb.e JIct.~f• 

.. 

~e..l~3 
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. . '4. 1'be AOCC iotQ4s q, ~* Scare of ~ tojoiD iD._~'lbat'_rmine......,s 
. to .impriWe. forest.brJdtb ...~ sustsi_te Ci.1;abcr prod..~OD _oat .. 
. . ••stau·'fiida·dJe ~ves·-.lpis afdie-~tInfes1:·f'o.t,""1)e B1..M wiD"'10~·Widl the AOC~for~QI~.SlU4ies. iDcIudiDc b~invicSiDl. .	~~,iQf~ aad'"" 'ID1·~·"'1SUI~&~·~.t'" 

die e.-..~lewkboau ~I wit\l' tbc BI.l.i-, ability., t:JirJ ~its;~gmm. 

".s. 	 NottiiBI·ita·l~.a__ 'Will ~ dle J»:.M .., ¥od fuDds in ~s of 

~a~1c IJIK1cr law~ 


- ""2.:) - e7 7Datt:d: / ......~ ... /., . 
• 1 •

~ n;.;........ r.M.­
.. 	 " 

.' ~--~

"~'". 

.... ~~!\~'i1 
: '." 'Fordio AssoQ1tiOli of, O&C coimdes: . 	 . ~. . 

. . . ~'. . 
•	 • :" .. • w • • .. ' •• 

, .' . " . If ',..'~~t\~~" . 	 J." \. '" \ 
: .' .,.......1rw -.6::V: '.. . ..". 


" -J'.PMr ay, 
:.., ··~.4KWI1 of*­

"... .: -. ·~;d,,·.ot04C CoIiriiies 
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. 

.• 	 .~·~Glj· 



141018 THE FAX CENTER08/20/03 14:46 FAX 202 514 8164 

....... 

" '\.!" . ", . .-, 

":" .:. '> . '. ! ,:'. :I 

·n:...AA., 
:~. -..:.----.......---.--~-.-­.. ... 

". '. ··.··For·tbe..Bufeauof.~.~eot 
'"' . . . 

'.-. _..- . 


.... ", 

. .' 

. I. • ••".. ~ .: 

.' .' ~ :..,.... ' :. .' : OJ~~~.. ../ . .;,#l~'~Jfk:,L .. . . . '. . 
... .... y • • 

. ,Elaine ZieJjJi$kl 'PaW Siayth ..~.~. 
," 

' '. . 
State~1O Oma~.StateOffice Ad.lag'A$~ Sotititw~',1>irision . . ' 

ofLand 8Dd W-au!l'·Rcsou~ 
I "..; •• 

2 9 ~ .. 
Dated;· 

--------~-,-;~---

"For the DefeodaDts in Association of O&C CsmDties, r;t aJ, y. lbhbitt, cf~': . ., 

.' . 
.­

" 

.... " ": ... ; .. 

. . 
" 

, . 
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CERTIFICATE OF SERVICE 

. ,I hereby certnYt~t on thiS~y ofAuguSt, 2003~ I served a 'copy ofthe foregoing 
JOINT MOTION UNDER RULE 6O(b) on counseJ ofrecotd by depositing same in the United 
States mail, postage prepaid, addressed. to: 

Per. A .Ramfjord, 

STOEL RIVES LLC 

DC Bar No. 392237 

900 SW 5th ~venue, SUite 2600 

Portland, Oregon 97204 

(503)224-9257 


. Attorney for Plaintiffs 

Kevin Q. Davis , 

One SW Columbia Street, Suite 1600 

Portland, OR 97201 

(503)517-2405 


Attomey for the Association of0 & C Counties and Douglas County 


