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Survey and Manage 2011 Settlement Agreement Questions and Answers 
September 7, 2012  
 

Background 
 
Since direction on the Settlement Agreement associated within litigation in Conservation Northwest et 
al. v. Sherman et al., Case No. 08-1067-JCC (W.D. Wash.) was transmitted to the field in July 2011 
(http://www.blm.gov/or/plans/surveyandmanage/files/20-2011_settle_agree.pdf) a number of 
questions on interpretation and implementation of that direction have arisen.  This document 
represents the collection of the questions that have been submitted to Forest Service Regional and BLM 
State Office staff in Oregon, Washington, and California, or were raised during training sessions on the 
Settlement Agreement, held in August 2011.  Answers provided have been developed by personnel 
associated with the Settlement negotiations, and have been reviewed by legal counsel.   
 
The order of the Questions follows the order of the topics as displayed in the Settlement Agreement.  
 
 

2011 Settlement Agreement Questions and Answers 
 
MEMO TRANSMITTING THE AGREEMENT TO FIELD 
 
1. On page 2 of the Region 6/BLM OR memo transmitting the Settlement Agreement, under C, it refers 

to page 76 of the 2001 Record of Decision (ROD).  There is no page 76 in the 2001 ROD.  I assume 
you meant page 22 in the standards and guidelines, but would like that clarified.  "All other “habitat-
disturbing” projects within the Northwest Forest Plan area (2001 ROD, p. 76) must use one of the 
two species lists….." 

 
Answer:  It was meant to be page 76 of the 2001 ROD Standards and Guidelines, not just the ROD.  
Page 76 of the Standards and Guidelines has the definition of “habitat-disturbing activity” in Exhibit 
C - Glossary. 

 
2. Since we have returned to the 2001 ROD, are documents that were transmitted after 2001 no longer 

valid?  Particularly, is the 2003 Survey and Manage Terrestrial Mollusk Survey Protocol still valid. 
 

Answer:  The 2003 Survey and Manage Terrestrial Mollusk Survey Protocol is in effect and still a valid 
document for surveying for terrestrial mollusks and is the current and required survey protocol in 
place to utilize for Survey and Manage pre-disturbance surveys.  
 
There has been some confusion that going back to the 2001 ROD meant all the management 
recommendations and surveys protocols written after January 2001 were invalidated. This is an 
incorrect assumption.  These documents are still valid.   

 
3. How do species that received supplemental direction as mitigation for the 2004 or 2007 

Environmental Impact Statements fare?  Do we keep following that existing direction or not?   For 
instance, Pseudocyphellaria perpetua has supplemental direction from 2006. 

 

http://www.blm.gov/or/plans/surveyandmanage/files/20-2011_settle_agree.pdf
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Answer:  The supplemental direction for Pseudocyphellaria perpetua referred to in the question was 
not the result of an EIS.  It was the result of the 2003 Annual Species Review (ASR) category change 
from B to A for Pseudocyphellaria perpetua.  The link to that direction is here: 
http://www.blm.gov/or/efoia/fy2006/im/p/im-or-2006-038Att2.pdf .  
 
The validity of the category change made in the 2003 ASR was affirmed in the Settlement 
Agreement, with the species being listed as category A.  So the information in the direction linked 
above is still applicable, except for the timeframe.  There are new timeframes for implementation of 
the new Settlement Agreement species list stated in the Settlement Agreement.  See the Settlement 
Agreement document itself (http://www.blm.gov/or/plans/surveyandmanage/files/20-
2011_settle_agree.pdf ), Attachment 1-6, section B. Transition Period for Application of Species List.   
 
Both the 2004 and 2007 RODs associated with the 2004 and 2007 EIS’s were set aside.  Any species 
mitigations associated with those Decisions are no longer applicable. 

 
LEGAL STATUS 
 
4. What is the status of the legal challenges on the Settlement Agreement?  
 

Answer: The Intervenors appealed the court’s entry of the Settlement Agreement as the remedy in 
this case, and argued that the Settlement Agreement violated the legally required procedures for 
plan amendments, the Settlement Agreement terms cannot apply to O&C (Oregon and California) 
Act timber lands, and the District Court cannot dictate the procedural or substantive means by which 
the agencies eliminate or replace the Survey and Manage Standards and Guidelines. Briefing is 
complete.  At this point, no oral argument has been scheduled, and it is not known whether the 9th 
Circuit will schedule it or when it will rule. 

 
DOCUMENT AND DECISION TIMEFRAMES 
 
5. On page 2 of the settlement agreement, under II B.1., there is a discussion of the transition period.  

We were wondering what, if any, impact the settlement agreement will have on projects with NEPA 
decisions signed prior to December 17, 2009 that have not been implemented yet or are ongoing. 

 
Answer:  The settlement agreement is silent about decisions signed prior to December 17, 2009.  
These projects need to be assessed on a case-by-case basis.  These projects should be discussed with 
the Regional/State Office before proceeding. 
 

6. We have a project with the ROD signed June 2007.  The project has been held up in litigation and 
finally that was resolved and the FS won.  The project is compliant with the 2001 ROD.  Are we free 
to go ahead and implement the project?  Are there any other regional hoops to jump through 
regarding the 2011 Settlement Agreement? 
 
Answer:  It is likely that the project would be able to proceed since it is compliant with the 2001 ROD, 
however, since the project is not explicitly covered by the “transition period” section of the 
settlement agreement, you should discuss the details of the project with the Regional/State Office. 
 

7. For projects with a decision signed prior to the settlement agreement, but not yet implemented - but 
for which surveys were required at the time of the decision - and for which surveys were completed 

http://www.blm.gov/or/efoia/fy2006/im/p/im-or-2006-038Att2.pdf
http://www.blm.gov/or/plans/surveyandmanage/files/20-2011_settle_agree.pdf
http://www.blm.gov/or/plans/surveyandmanage/files/20-2011_settle_agree.pdf
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and sites identified, is it possible to apply the new list and not manage for the sites that were 
identified under the old list as a result of the pre-settlement agreement surveys that were 
conducted? If so, what would be the process for documenting this correctly? 
 
Answer:  Implementation of a project decision should always reflect the action that was analyzed in 
the NEPA document used to inform the decision.  In this case, using a different list than was analyzed 
in the NEPA document would constitute a different action than was analyzed in the NEPA document.  
A new decision would be needed.  
 
The change to the proposed action would need to be assessed.  If it is a substantial change to the 
proposed action or if it represents significant new circumstances/information that bear on the 
proposed action or its impacts, you would need to supplement the existing NEPA analysis or create a 
new NEPA analysis.  Coordinate with the regional/state office if you wish to pursue this option. 

 
EXEMPTIONS 
 
RECREATION EXEMPTIONS 
8. Is the 5 acre limitation for recreation projects only for 5 acres of suitable habitat affected?  Or is it 

total acres no matter what the habitat is? 
 

Answer: The exemption for recreation projects (IV.A.1.b.) that states “projects covering less than 5 
acres that improve an existing recreation site” is with regards to the total project acres, whether 
suitable habitat or not.   
 

9. Would a water system upgrade project involving digging into a stream bank and a trench within a 
recreational residence community on Forest Service land within old growth be exempted from pre-
disturbance surveys under section IV.A.1. b.? 

 
Answer:  Yes.  Recreational residences or summer homes are considered “recreation sites” or 
“developed recreation” under Forest Land and Resource Management Plans (LRMP).  This exemption 
could be used for that application. 
 

10. A) If a project is more than 5 acres (say 8 acres), are 5 acres of it exempt?  B) If not, could we break 
the project up into two 4 acre projects if that made implementation sense? 
 
Answer:  
A)  If your project is 8 acres and the project is considered to be habitat-disturbing, then project is not 
exempt from pre-disturbance surveys.   

 
B) The exemption speaks to “project” size; how the exemption is applied ties back to how the 
activities are portrayed in the NEPA document.  If portrayed as one 8 acre project, then no, this 
would not be appropriate. 
 

MEADOW RESTORATION  
11. Does the meadow restoration exemption (IV.A.2.a.) also cover historic meadows?   

 
Answer:  If the area meets the specifications of the current condition as described in the exemption, 
then yes, it would be covered.  If it does not meet the criteria for the exemption, then no.  Meadows 
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are defined under this exemption as areas that have at least 25% cover of grasses, forbs, and early 
seral shrubs on each acre to be treated.  

 
OAK RESTORATION 
12. We have a project to do some oak woodland restoration treatment that involves removal of young  

Douglas-fir trees encroaching on an oak woodland area we wish to conserve.  There are scattered 
individual legacy trees in the oak woodland stand that we would not touch. The treatment would 
focus on young seedlings, saplings, and small trees 16-18” dbh and definitely less than 80 years old.  
Would the Pechman exemption for stands less than 80 years old apply? 

 
Answer:  The Pechman exemption is for commercial thinning projects in stands less than 80 years 
old.  It does not appear to suit that project.  The exemption from the 2011 Settlement Agreement 
specific to oak woodland restoration (IV.A.2.b.) would be applicable.  The oak woodland restoration 
exemption would exempt pre-disturbance surveys from needing to be conducted for the project and 
some site management, if sites were previously known or otherwise discovered. 

 
WEED TREATMENTS 
13. Is planting following weed treatments (to replace the weeds with native plants) considered "habitat 

disturbing"?  Is planting native plants following weed treatments exempt under the noxious and 
invasive weed treatment exemption? 

 
Answer:  In most instances, the planting of native plants following weed treatment would not be 
considered a habitat-disturbing activity.   Habitat-disturbing is defined as those disturbances likely to 
have a significant negative impact on the species’ habitat, its life cycle, microclimate, or life support 
requirements.  The evaluation of the scale, scope, and intensity of the anticipated negative impact of 
the project on habitat or life requirements should include an assessment of the type, timing and 
intensity of the disturbing activity.   
 
Planting of native plants was not included under the noxious and invasive weed treatment 
exemption, but since the planting of native plants is not likely habitat-disturbing, pre-disturbance 
surveys would not be triggered and, therefore, there is no need to utilize or reference the noxious 
and invasive weed treatment exemption in relation to the planting of native plants. 

 
14. Under the exemption for noxious and invasive weed treatment projects (IV.A.3.a.), the term 

“surface water” is used.  “Under this exemption, chemical treatments are limited to hand 
application and must be at least 50 feet from surface water in riparian reserves and must meet label 
guidelines in all areas.”  If a stream channel or intermittent stream is dry you do not have to apply 
the 50 feet restriction, correct?    

 
Answer:  Correct.  If there is no surface water, then the 50 feet restriction does not apply. 

 
15. Please clarify the definition of "hand application".  Is spot treatment using a wand from an ATV a 

"hand application"? If not, is there any rationale for this compared to a mechanical method such as 
disking, that disturbs the ground, whereas an ATV rides on top of the ground?  I think we have 
plenty of opportunities to do this and I would not consider it a broadcast spray.  I would consider 
this a hand application, because the applicator is selectively spraying individual invasive plants. 
Conversely, a broadcast spray is where you would turn on a wand and spray in such a manner that 
the herbicide can come into contact with any native plants within the spray zone.  
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Answer:  No, spot treatment using a wand from an ATV is not considered a “hand application” under 
the noxious and invasive weed treatment exemption.  The intent of the settlement Agreement was to 
broadly identify types of activities that would have minimal potential risk to Survey and Manage 
species should surveys for those species not be conducted.  Of concern to the Plaintiffs regarding 
noxious and invasive weed treatments was the potential effect of the use of chemicals on S&M 
species.   
 
Chemical application of herbicides using motorized or mechanical equipment is not exempt.  Even 
though the activity may create similar effects to hand application of chemicals, this exemption for 
pre-disturbance surveys does not include the use of ATV to apply herbicides.   

 
16. I am concerned that the settlement agreement doesn't specifically state "manual treatments". In 

our  Forest level EIS, mechanical includes mowing, weed whipping, road brushing, root tilling and 
heat techniques, such as foaming, steaming, etc.  Manual is a non-mechanized approach (hand 
pulling, digging).  If the intent of the settlement agreement was to include manual treatments, then 
it would be helpful to get that clarification in writing.  

 
Answer:  The Settlement Agreement was silent on manual methods such as hand-pulling and digging 
weeds, as it is likely that these activities are not considered to be “habitat-disturbing” activities that 
would trigger pre-disturbance surveys.  The intent of the weed exemption in the settlement 
agreement was to identify practices that were considered by both parties to be of limited risk to 
Survey and Manage species, and hence, could be exempted from pre-disturbance surveys.   
 
Each proposed activity needs to be evaluated to determine if it is a habitat-disturbing activity.  
Habitat-disturbing is defined as those disturbances likely to have a significant negative impact on the 
species’ habitat, its life cycle, microclimate, or life support requirements.  The evaluation of the scale, 
scope, and intensity of the anticipated negative impact of the project on habitat or life requirements 
should include an assessment of the type, timing and intensity of the disturbing activity.  It is likely 
that much of the invasive weed treatments undertaken by the Forest Service and BLM may be 
considered to not be habitat-disturbing to Survey and Manage species.  

 
17. I understand that for habitat-disturbing activities in old growth, category B species will need 

equivalent effort pre-disturbance surveys.  I don't understand how or why this category of species 
would override IV.A.3 exemptions, and where this is addressed in the settlement agreement. 
 
Answer:  Category B fungi and certain Category B bryophytes and lichens require equivalent effort 
surveys in old growth forest for activities that are habitat-disturbing.  Section IV.A.3 of the 
Settlement Agreement is the exemption for weeds and sudden oak death.  The category of the 
Survey and Manage species does not override the exemption.  If the proposed activity meets the 
conditions/specifications of the exemptions, the pre-disturbance or equivalent effort surveys are 
exempted, no matter the S&M species category. 

 
BRIDGE 
18. Under exemption #5 (IV.A.5.) for replacing bridges, is removing a bridge at one site and relocating it 

a mile up river exempt?   
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Answer:  No.  The exception to that would be if the location up river includes replacing a culvert with 
the installation of the bridge at that site, then it would be exempt. 

 
EXEMPTION FOR CERTAIN AREAS IN WILDLAND URBAN INTERFACE (WUI)  
19. What constitutes a building? 
 

Answer: The definition of a building is deliberately vague, but it needs to pass the red face test as a 
building.  A doghouse will not.  A dilapidated old cabin may pass, depending on its condition.  Use 
common sense. 

 
20. What is a section in this case? 
 

Answer:  A section is a parcel of private land of any size either wholly within or bordering National 
Forest System or BLM-managed lands.  Thus, a section may be the typical 640 acres associated with 
the land division system or only a portion of a typical section.  The key is who owns it, the public or a 
private landowner. 

 
21. I am working on a map for a fuels treatment project, no commercial thinning just hand thinning and 

prescribed fire.  To achieve a logical boundary for the WUI exemption, can I square off on a trail 
system or road system? I am thinking of using the road just to the north of the ¼ mile exemption. 

 
Answer:  Whether you can square off to a trail or road depends on where either feature is located 
with respect to the ¼ mile radius.  The intent of the “squaring” was to turn arcs into straight lines as 
feasible, since we typically do not deal with curves very well in land treatments.  Additional squaring 
is limited to 25% of the acres included in the exemption.  Thus, if your exempted area was 100 acres, 
you could add another 25 acres to achieve a logical boundary enclosing up to 125 acres.  If the road 
or trail is located very close to the exempted treatment area, then you may be able to square off to 
some degree. 
 
However, your project may better fit a different exemption, such as Pechman exemption D (The 
portions of projects involving hazardous fuel treatments where prescribed fire is applied.  Any 
portion of a hazardous fuel treatment project involving commercial logging will remain subject to the 
survey and manage requirements except for thinning of stands younger than 80 years old under 
subparagraph a. of this paragraph.)  Under the Pechman exemption, you are exempt from both 
surveys and site management.  Under the settlement agreement exemption 6, surveys are exempt, 
but any known sites would require site management unless they preclude or significantly impede 
your ability to meet project objectives.  In those cases, you’d need to provide rationale as to why the 
sites should not be managed.    

 
22. COMMUNITY WILDFIRE PROTECTION PLAN and WUI:  CWPP's are updated regularly; does this mean 

the WUI is updated at the same time? 
 

Answer:  Not necessarily.  If an updated CWPP includes a new community, as defined under the 
Healthy Forests Restoration Act, then what would qualify as WUI under the settlement agreement 
might change.  The key is whether there are any privately owned structures on the newly included 
parcels:  no structure, no exemption under the settlement agreement.  See also the answer to 
question 19 to determine what qualifies as a “structure” for the purposes of the settlement 
agreement. 
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NON-COMMERICAL FUELS TREATMENT 
23. Exemption number six identifies that restoration and hazardous fuels treatments are exempt when 

the treatment is non-commercial.  There is however an allowance for commercial logging of biomass 
and chips under this exemption.  The clarification needed is the definition of “biomass” that would 
apply to the settlement agreement?  If you look through various documents the definition of 
biomass is somewhat varied, left open to interpretation, and could even include small sawlog 
material?  A clear definition is needed in determining how material may or may not be disposed of 
once it is cut.  Many of our special forest products such as arrow bolts, firewood, poles (4” to 12” 
dbh) etc.; can and have been recorded internally as board feet.   What is at issue is if firewood/poles 
or whatever; are not considered “biomass”,  then we know our options for disposal are to not use 
the exemption and conduct surveys or  use the exemption and be limited to grinding or piling & 
burning the material. 
 
Answer:  Not surprisingly, the answer to this question is complicated.  The BLM’s woody biomass 
definition  is “the trees and woody plants, including limbs, tops, needles, leaves, and other woody 
parts, grown in a forest, woodland, or rangeland environment, that are the by-products of 
management, restoration and/or fuel reduction" (48 CFR 1437 ).    This 48CFR reference can be a bit 
misleading, however, as timber sales (not stewardship contracts) fall under 43CFR.  Under 43CFR, 
biomass is not directly defined but is considered an “other vegetative resource,” defined as “all 
vegetative material that is not normally measured in board feet, but can be sold or removed from 
public lands by means of issuance of a contract or permit.”  For the Forest Service, the Region 6 
definition of biomass from the Low Value Material User Guide is “trees or portions of trees that do 
not meet specifications for sawtimber products as stated in the contract”.   

 
“Commercial biomass and chips” implies woody material that is “non sawlog.”  Minimum sawlog 
merchantability specifications can vary (by BLM District/Forest or contract), but generally are 
defined as logs that are at least 8 feet in length, 5 inches diameter inside bark at the small end and 
are 33.3% sound in any segment.  Bolts and poles – though converted to MBF for reporting purposes 
– should still be considered “commercial biomass” since they do not meet minimum merchantability 
specifications for a sawlog.  Please note that BLM firewood is now considered biomass and no longer 
reported in MBF (In FY2010, the BLM moved to reporting firewood as biomass, and cords are now 
converted to green tons for reporting purposes.).   

 
So, bottom line, if it’s sold as a sawlog (i.e. it meets minimum merchantability specs) then it’s not 
biomass for purposes of this settlement agreement. Bolts, poles, firewood, could all be harvested and 
sold and meet the intent of the biomass under exemption 6.   

 
24. Are the non-commercial fuels exemptions geographically limited? 

 
Answer:  No. 
 

25. Are stewardship projects "non-commercial" or "commercial"? Does it have anything to do with size 
of material being removed? 

 
Answer:  Whether the project uses stewardship authority or not is irrelevant to the commercial/non-
commercial question.  The key here is whether the material removed qualifies as a commercial 
product under agency guidance, with the exception of biomass or chips.  See the answer to question 
23 above. 
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DRY FOREST AND LEGACY TREE EXEMPTIONS; OVER-ARCHING CRITERIA 
26. Does Exemption  IV.A.7.a. only pertain to restoration commercial thinning of stands >80 years old? 
 

Answer: The only treatments that apply under section 7 are treatments that qualify under the 7.b 
Exemption for Legacy Tree Culturing or 7.c Dry Forest Exemption.  Also, these exemptions are limited 
to specific dry forest plant association groups within certain physiographic provinces. 
 
And just to be clear, nothing in this Settlement Agreement changes the Pechman exemptions 
(commercial thinning in stands less than 80 years old.) 

 
27. RE: IV.A.7 (iii) and (iv) - Restoration projects that may involve commercial logging.  Do these apply to 

commercial thinning that we have been doing under the Pechman exemptions?  Do you have 
examples of projects this is intended for?   
 
Answer:  No.  The Settlement Agreement specifications do not apply to the Pechman exemptions.  
Nothing in this Settlement Agreement changes the Pechman exemptions.  You are still free to use 
Pechman as appropriate.   
 
Sections (iii) and (iv) are not stand alone requirements.  They are part of the set of criteria under 
section IV.A.7 (i-vi).   The only projects they apply to are projects that meet the requirements for 7.b 
Exemption for Legacy Tree Culturing or 7.c Dry Forest Exemption.  These projects must ALSO meet all 
the requirements listed under IV.A.7a (i-vi) 

 
28. From IV.A.7.  Exemptions for Restoration Projects that May Involve Commercial Logging, can you 

give further clarification on this exemption.  Is this an addendum to the commercial thinning 
Pechman exemption?  Also, legacy culturing - does this apply only to dry Forest Plant Association 
Groups? 

 
Answer:  Nothing in this Settlement Agreement changes the Pechman exemptions.  You are still free 
to use Pechman as appropriate.   
 
Yes, the Exemption for Legacy Tree Culturing (IV.A.7.b) only applies to dry forest Plant Association 
Groups. 

 
29. Does language concerning dry forests pertain to the geographic area of concern in the Klamath 

region only or also to dry forest habitats found elsewhere such as along the southern coast? 
 

Answer:  Each exemption details the area to which it applies: 
 IV.A.4  Exemption for Certain Areas in Wildland Urban Interface (“WUI”) – lists “dry forest plant 
association groups (Oregon white oak, ponderosa pine, dry Douglas-fir, dry grand fir, and dry white 
fir) in Western Oregon Cascades Province….” 
IV.A.7b  Exemption for Legacy Tree Culturing – applies to “dry forest Plant Association Groups” 
throughout the NWFP 
IV.A.7c  Dry Forest Exemption – in section iii the exemption says, “this exemption applies only to 
restoration projects in dry forest PAGs in the East Cascades Provinces of Oregon and Washington and 
in the California Cascades Province and Klamath Provinces of Oregon and California.”  The PAGS 
which are considered as dry for this exemption are listed by province in section ii. b-e. 
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PAG maps for Oregon and Washington are available at http://ecoshare.info/products/gis-data/ .  
Area and Regional ecologists should have lists of PAGS and the plant associations in each. Region 5 is 
still in the process of developing PAG maps to identify dry forest. 

 
See the document titled “Survey and Manage Exemptions and the Physiographic Provinces where the 
Exemptions Apply” dated September 27, 2011 available on the Survey and Manage website at 
http://www.blm.gov/or/plans/surveyandmanage/files/04-table_of_exemptions.pdf. 

 
30. So any restoration projects that involve commercial logging are exempt if they meet the criteria 

listed under 7a? 
 

Answer:  No. There are only two types of projects listed under 7….7b and 7c; and to implement them, 
they also have to meet 7a. (And, just to be clear, under the heading Exemptions for Restoration 
Projects that May Involve Commercial Logging, there are only two types of projects listed:  
Exemption for Legacy Tree Culturing and Dry Forest Exemption).   If you are implementing one of 
those two project types, you must meet the criteria listed for that particular exemption, as well as 
the overarching criteria for these two project types.  That overarching criteria is listed as 7 a i 
through vi.  

 
31. How come the PAG reference doesn’t show up in 7a?   7b and 7c apply to areas where there are 

"dry forests", 7a is not prefaced by this distinction.  The writing separates 7a from the dry forest 
related 7b and 7c.  So the inseparability of 7a from the rest does not make sense.  
 
Answer:  The PAG references show up within the specific exemptions that they apply to.  7a 
specifications are not stand alone conditions/criteria, but apply to both legacy tree culturing (7b) and 
dry forest restoration (7c).  The PAG references are noted within 7b or 7c exemptions.   (You can’t 
apply 7a solely…it goes with 7b and/or 7c; See Question 30). 
 

32. It sounds like there was no list of alliances or associations arising from a classification system for 
vegetation--a classification that incorporates species, abundance, climate...-- for what makes up a 
PAG? And without this it sounds like the determination is up to the Forest/BLM District more or less. 

 
Answer:  Each exemption details the area to which it applies: 
 IV.A.4  Exemption for Certain Areas in Wildland Urban Interface (“WUI”) – lists “dry forest plant 
association groups (Oregon white oak, ponderosa pine, dry Douglas-fir, dry grand fir, and dry white 
fir) in Western Oregon Cascades Province….” 
IV.A.7b Exemption for Legacy Tree Culturing – applies to “dry forest Plant Association Groups” 
throughout the NWFP 
IV.A.7c  Dry Forest Exemption – in section iii the exemption says, “this exemption applies only to 
restoration projects in dry forest PAGs in the East Cascades Provinces of Oregon and Washington and 
in the California Cascades Province and Klamath Provinces of Oregon and California.”   
 
The PAGS which are considered as dry for this exemption are listed by province in section ii. b-e. 
PAG maps for Oregon and Washington are available at http://ecoshare.info/products/gis-data/ .  
Area and Regional ecologists should have lists of PAGS and the plant associations in each. A partial 
list of dry forest PAGs for the Oregon Klamath, Oregon Eastern Cascades, and Washington Eastern 
Cascades physiographic provinces may be found at:  

http://ecoshare.info/products/gis-data/
http://ecoshare.info/products/gis-data/
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http://www.blm.gov/or/plans/surveyandmanage/tools.php .   Region 5 is in the process of 
developing PAG maps to identify dry forest. 

  
33. I have a question about interpreting part (iii) of exemption IV.A. 7 in the Settlement Agreement 

(exempts some restoration projects that include commercial logging).  It states that: 
 

When the cleared area of temporary roads, landings, and staging areas exceeds 1% of the 
treatment  acres associated with vegetation removal (e.g., excluding acres of handpile-and-burn, or 
prescribed fire ,  the project is not exempt. 

 
The question is whether the 1% is just newly cleared temp roads, landing, and staging areas, or if it is 
cumulative and includes all cleared areas from previous projects.   
 
Answer:  The reference to 1% of temp roads, landings, and staging areas is with regards to the 
treatment acres in the project, so therefore it would refer to any new temp roads, landings, and 
staging areas as well as any of the older temp roads, landings, and staging areas that have not yet 
been removed, that are being used in support of the current project.  

 
34. The 1% rule for landings, etc. How about permanent forage openings and transitory gaps of <1 acre 

within commercial harvest units. Should these be counted in the 1%?   
 
Answer:  As a reminder, the 1% specification only applies to projects using the Exemption for Legacy 
Tree Culturing or the Dry Forest Restoration.  The 1% only refers to “cleared area of temporary roads, 
landings, and staging areas….”  Forage areas and transitory gaps, if they were not also being used 
for the aforementioned purposes, would not count towards the 1%. 

 
35. Clarification on exemption IV.A.7 a:  are the provisions for commercial stands for riparian such that 

you would only have to do surveys if your project is within 150 feet of the streams.  
 
Answer:  No. There are only two types of projects listed under 7….7b and 7c; and to implement them, 
they also have to meet all the criteria under 7a. (And, just to be clear, under the heading Exemptions 
for Restoration Projects that May Involve Commercial Logging, there are only two types of projects 
listed:  Exemption for Legacy Tree Culturing and Dry Forest Exemption).   If you are implementing one 
of those two project exemption types, you must meet the criteria listed for that particular exemption, 
as well as the overarching criteria for these two project types (that overarching criteria is listed as 7a 
I through vi). 

 
36. If a project qualifies for the <80 yr. old commercial thinning exemption under Pechman,  does the 

non-exemption for road building (7.ii) still kick in, or is it referring only to exemptions in this 
settlement agreement? 

 
Answer: That particular specification only applies to 7.b. Legacy Tree Culturing and 7.c. Dry Forest 
Restoration exemptions. Specifications within the 2011 Settlement Agreement only apply to the 
seven new categories of project types and not the four Pechman exemptions previously stipulated.  
 
Under Pechman, however, permanent road building is not exempted, and if the road building 
associated with the commercial thinning of stands less than 80 years of age is considered a “habitat-
disturbing activity”, pre-disturbance surveys should be conducted for the road work.    

http://www.blm.gov/or/plans/surveyandmanage/tools.php
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37. What happens when an area that was inventoried roadless is released by a wilderness bill, would 

that still fall under criteria 7ai? 
 

Answer: Yes, the area is still not exempt.  IV.A.7.a. (i) defines the non-exempt area as the “areas from 
the maps contained in the Forest Service Roadless Area Conservation, Final Environmental Impact 
Statement Volume 2, dated November 2000, and following approval of a revised plan, any additional 
undeveloped lands identified and mapped…that meet the inventory criteria for potential 
wilderness….” 

 
38. Can we use PAG maps in Oregon and Washington on the Ecoshare website. 

 
Answer: Yes, you can use the maps as a starting point.   You will need to ground verify that your 
specific project will be within the PAG.  PAG maps for Oregon and Washington are available at 
http://ecoshare.info/products/gis-data/ .  Area and Regional ecologists should have lists of PAGS 
and the plant associations in each. Region 5 is still in the process of developing PAG maps to identify 
dry forest. 

 
LEGACY TREE 
39. Exemption for Legacy Tree Culturing: In dry forest Plant Association Groups, thinning from below 

around legacy trees greater than 30 inches dbh and greater than 150 years old. The exempt 
treatment area will encompass an area with a radius no more than two times the widest part of the 
drip line measured from the tree bole. When the project reduces tree density around legacy trees 
less than 42 inches dbh, retain all fire tolerant trees (ponderosa pine, western larch, Douglas-fir, 
sugar pine, incense-cedar, and Jeffrey pine) and broadleaf species over 25 inches dbh.   What can 
one cut around legacy trees over 42” DBH?  
 
Answer:  Live trees less than 30 inches dbh, any size grand fir/white fir, and snags less than 25 inches 
dbh.   
 
Based upon the next sentence (In all cases, retain all live trees over 30 inches dbh(except grand 
fir/white fir which may  be killed and retained as snags or dead wood), and snags over 25 inches 
dbh) if the Legacy Tree is over 42” dbh we can cut Douglas-fir, sugar pine, incense-cedar, and 
ponderosa pine up to 30” dbh and we can cut white fir and grand fir over 30” dbh?  Can we harvest 
the white fir that is  > 30” dbh? 
 
Answer:  You may kill grand fir/white fir over 30 inches dbh but the grand fir/white fir must be 
retained as snags or dead wood.   
 

40. When culturing more than 10 legacy trees per acre, the criteria indicate we have to retain a stand 
average canopy cover of at least 60%.  Do we have to maintain 60% canopy closure if we culture less 
than 10 legacy trees/acre?  
 
Answer:  No.  
 

41. The Legacy Tree Culturing exemption applies only to Dry Forest Plant Association Groups within all 
the NWFP Physiographic Provinces.  Are these PAGs mapped within the North Oregon Coast Range? 
Do you have the appropriate reference? 

http://ecoshare.info/products/gis-data/
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Answer:  PAG maps for Oregon and Washington are available at http://ecoshare.info/products/gis-
data/.  Area and Regional ecologists should have lists of PAGS and the plant associations in each. 
One thing to keep firmly in mind is the point of view of the plaintiffs in this case.  They wanted 
restoration efforts concentrated on the dry forests and it was clear they did not consider western 
hemlock plant associations as a member of that category.  However, if we can make the ecological 
argument that some western hemlock associations were dry forest, then we should as our 
management needs to be driven by ecological realities.  However, that said, the burden of proof falls 
on the agencies. To qualify as dry forest under the settlement agreement, the historical average fire 
return interval needs to be 50 years or less with underburning the predominant fire type.  In the 
forest types not typically considered “dry”, such as western hemlock forests, evidence to support 
classification as a dry forest, such as a fire history study, historical descriptions of the vegetation 
such as found in surveys of the forest reserves or General Land Office survey notes, understory 
species composition strongly associated with frequent fire or drought, or similar evidence is needed.  
That said, some plant associations could go either way with respect to the terms “dry” and “mesic” 
or “wet”.  Work with the local area ecologist to make those calls. 

 
DRY FOREST  
42. Item IV.7.c.(v)(a) (Attachment 1-12) says that the stand can’t contain “high quality NRF.” As 

mentioned in the Wildlife Conference call, we need more clarification.  It reads as RA32, but we 
need to track what document the statement is referring to when it says “as defined by USFWS.”  The 
Settlement Agreement also came out before the 2011 Revised Recovery Plan. 

 
Answer:  The “Revised Recovery Plan for the Northern Spotted Owl (Strix occidentalis caurina)” was 
published in the Federal Register on 7/1/2011 (76 FR 38575-38576) and the 2011 Survey and 
Manage Settlement Agreement was filed with the court on 7/6/2011. 
 
The reference to “high quality nesting, roosting, and foraging habitat” in the Survey and Manage 
Settlement Agreement is the same as the definition for “high-quality habitat” in the Revised 
Recovery Plan for the Northern Spotted Owl (Strix occidentialis caurina).  The definition is in 
Appendix G, Glossary of Terms: 
 

High-Quality Habitat:  Older, multi-layered structurally complex forests that are characterized as 
having large diameter trees, high amounts of canopy cover, and decadence components such as 
broken-topped live trees, mistletoe, cavities, large snags, and fallen trees. This is a subset of 
spotted owl habitat and specific characteristics may vary due to climatic gradients and abiotic 
factors across the range. 

 
EXEMPTION FROM “EQUIVALENT-EFFORT” SURVEYS 
43. How are equivalent effort surveys "just a type of pre-disturbance survey?"   

 
Answer:  The definition of equivalent-effort surveys is on page 75 of the 2001 ROD standards and 
guidelines in Exhibit C-Glossary.  Equivalent-effort surveys are defined as “pre-disturbance surveys 
for species whose characteristics, such as small size or irregular fruiting, prevent it from being 
consistently located during site-specific surveys.”  Most of the fungi and some of the bryophytes and 
lichens require equivalent effort surveys for habitat-disturbing activities in old growth. 
 

http://ecoshare.info/products/gis-data/
http://ecoshare.info/products/gis-data/
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44. There is some question as to whether or not exemptions for pre-disturbance surveys include an 
exemption for the fungi equivalent effort survey requirement for habitat-disturbing activities in old 
growth.   Many of the exemptions (recreation, restoration, fuels, etc.) could readily occur in these 
older stands.  It is thought that the fungi surveys are not required if one of the exemption criteria 
are used but we would like to be clear that this is or is not the case.  
 
Answer:  That is correct.  If a project meets the specifications exempting it from pre-disturbance 
surveys, then that includes an exemption from equivalent-effort surveys as well.  

 
KNOWN SITE MANAGEMENT 

45. If you have identified a location as a known site in your NEPA, but the habitat has changed since 
then (such that habitat for the species no longer exists) do you have to manage the area as if it is still 
a known site?   

Answer:  If you can clearly conclude that the species is no longer present at the site, then the area 
would no longer have to be managed as a known site.  However, depending upon the species 
(mollusks, vertebrates), adjacent areas may need to be considered as occupied by the species until 
surveys to those areas are completed.   
 
In addition, the answer to this question depends upon where you are at in the NEPA process and 
project implementation.  If the NEPA decision has been signed, but the project not yet implemented, 
supplemental NEPA may be needed to clearly identify to the public the new information about the 
site (particularly if the project would be implemented differently than described in your NEPA 
document).  See Question 7 for details on analyzing new information.  If the project has been 
completed, then for any project located here in the future, this location could be described as an 
historic site, and known site management would not be required. 
  

46. Precludes:  What does this mean?  
 
Answer:  In this context, preclude = prevent/make impossible.  For example, known site management 
would prevent you from implementing the project. 

47. Substantially impedes:  What does this mean? 

Answer:  Substantially impedes is not as prohibitive to a project as “precludes”.   Substantially = 
considerably; in an extensive or ample way.  Impedes = hinder; interfere with.  It must be more than 
a minor impact to the project.  Use of common sense is advised in determining whether the 
impediment is substantial or results in significant difficulties in implementation or costs for a project.  
When in doubt, please contact the Regional Office or State Office contacts for guidance. 

 
ANNUAL SPECIES REVIEW (ASR)  
 
48. Will new ASR's actually occur on an annual basis? When will the first ASR start?  What would be the 

first opportunity to submit new information?  
 
Answer:  The new list associated with the settlement agreement represents the culmination of an 
assessment of some new information on Survey and Manage since the last Annual Species Review 



14 
 

was completed in December 2003.  However, there is new information that was not considered when 
creating the list associated with the settlement agreement, and that new information will need to be 
evaluated in the near future through an Annual Species Review.   
 
At present, we’re not ready to initiate a new Annual Species Review.  In restarting implementation 
and oversight of the Survey and Manage Standards and Guidelines, we’ve revisited our agency 
databases, and have been working to update them.  Field units can help by ensuring timely data 
entry into the appropriate Agency database.  When a new Annual Species Review is initiated, a call 
for data and new information will be made.  

 
49. Who will do the Annual Species Reviews? Taxa Teams no longer exist, no team leaders either. 
 

Answer:  Taxa teams and team leaders will not be reestablished.  We will, however, utilize the 
expertise of agency personnel and contracted species and taxonomic experts to review information 
and recommend species to move forward through the ASR process.  

50. Since new information on species ranges and occurrences need to be reviewed by the species 
review team, what is the process by which this information is to be transmitted, and to whom 
should this information be transmitted?  

Answer:  Agency personnel need to ensure that any data pertaining to Survey and Manage species 
are documented in the appropriate agency databases.  These databases will provide much of the 
information needed for an adequate assessment of species ranges and abundance.  A data call, with 
a due date for data entry, will be established prior to the beginning of the next ASR.  However, every 
effort should be made to enter Survey and Manage species data soon after it is collected.  

51. How do we handle new information regarding habitat or other specifics for S&M species?  For 
species with new range changes that haven’t been reviewed and documented in an ASR yet, should 
we be surveying for them in new areas?   

Answer:  Technically you are not required to conduct surveys in new areas until the range change is 
evaluated, documented, and the appropriate management needs determined through an ASR.  
Certainly you can incorporate surveys for species in these situations into your other survey work, but 
until the new information is fully evaluated, it is unknown whether surveys will be required in new 
areas of the species range.   

For instance, the new habitat or range information may indicate that the species is no longer  
considered to be associated with late-successional/old-growth forest, or perhaps the persistence of 
the species is no longer of concern.  In addition, there may be other new information available on the 
species from other efforts, such as research, monitoring, or other surveys that needs to be evaluated 
as well in order to determinate the appropriate management needs for the species.    

52. Reading through my 2011 Settlement Agreement, I can't find mention of the status of the 2001 - 
2003 ASRs.  I thought that they weren't supposed to be valid anymore.  I'm asking because we have 
a known site of Galerina vittaeformis, a category B fungus that is on the 2001 ROD list.  It's not on 
the list attached to the Settlement Agreement. 
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Answer:  As indicated in the July 21, 2011 cover memo transmitting settlement agreement direction 
to the field, there are only two lists that can be used for projects with Decision documents after 
December 17, 2009:  the 2001 Survey and Manage Record of Decision (ROD) list or the 2011 
Settlement Agreement list.  For projects with Decisions after September 30, 2012, only the 2011 
Settlement Agreement list may be used.   
 
The 2011 Settlement Agreement list incorporated all but 13 of the species category changes or 
removals that were made in the 2001, 2002, and 2003 Annual Species Reviews.  

 
53. It does not appear from the Settlement Agreement that we will have to do NEPA for the ASR 

process, is that correct? 
 

Answer:  The settlement agreement raised the ASR process to ensure that all parties understood that 
the negotiated list presented in the settlement agreement is not static, and that it could be modified 
at some point in the future via an Annual Species Review.  We have the flexibility to continue with 
the adaptive management process (species review process) as described in the 2001 Survey and 
Manage Record of Decision (ROD) and Standards and Guidelines (S&G).  The Settlement Agreement 
has no effect or no change on whether NEPA is conducted for an ASR. 

 
SPECIFIC SPECIES QUESTIONS 
 
54. The settlement agreement mentions species mitigations as Attachment 1, however, Attachment 1 

appears to only have the species list with species specific notes. Are there additional mitigations 
that were not attached, or did I miss them? 

 
Answer:  No, there are not additional mitigations.  The “species specific mitigations” referenced for 
the Siskiyou Mountains salamander, the Scott Bar salamander, and the Great Gray Owl on page 1 of 
the Settlement Agreement are the same as the “species specific notes” mentioned at the end of 
Attachment 1.   
 

55. The Settlement Agreement added a new species to the Survey and Manage list, the Scott Bar 
salamander.  The species list doesn't show the geographic area (ecological province) for this taxa. 
Where is this species located? 
 
Answer:  The Scott Bar salamander was previously considered to be part of the Siskiyou Mountains 
salamander complex in southwest Oregon and northern California.  Since the last Annual Species 
Review, this species has been described.  The species is located in the southern range of the Siskiyou 
Mountains salamander in northern California.  

 
56. Are pre-disturbance surveys still required for Pristoloma? 
 

Answer:  Yes.  Pristoloma arcticum crateris is on both valid Survey and Manage species lists,  the 
2001 Survey and Manage ROD list and the 2011 Settlement Agreement list.   In the 2001 Survey and 
Manage ROD list, this species is listed as a Category B species, but with two footnotes.  One footnote 
indicates that until Management Recommendations are completed for this species, known sites 
should be protected from grazing by all practical steps to ensure local populations of the species will 
not be impacted.  (A Management Recommendation for this species was written in 1999 and 
updated as a Conservation Assessment in 2005, rendering this footnote moot).  The second footnote 
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indicates that equivalent-effort pre-disturbance surveys are required for this species.  In the 2011 
Settlement Agreement list, this species is listed as a Category A species, with pre-disturbance surveys 
required for habitat-disturbing activities.   

 
57. Is there a reason that the blue gray taildropper (Prophysaon coeruleum) is not on the spreadsheet 

that shows species removals and changes over time? 
 

Answer:  This species has been Category A in Washington and California since the January 2001 ROD 
species list.  No changes have occurred, so it does not appear in the implementation tool titled, “List 
of Survey and Manage Species with Category Differences between December 2003 and July 2011 
Settlement Agreement List.   

 
58. For Great Gray Owls (GGO), what is meant by "future sites"? 

 
Answer:  Known sites (meeting the protocol definition) found in the future.  

59. Does the meadow exemption trump the GGO management recommendations around meadows or 
must they be compatible.  Do you see any incompatibility with restoring meadow habitat and Great 
Grey Owl management recommendations? 

Answer:  The meadow restoration exemption allows the field unit to not conduct surveys for any 
Survey and Manage species, if the criteria indicated in the exemption are met.  This includes an 
exemption for surveys for Great Gray Owls.   

If there is a known site of a Great Gray Owl, the only Management Recommendations that need to 
be applied are listed in the “Species Specific Notes” section, on the last page of Attachment 1 of the 
Settlement Agreement.  Those Management Recommendations allow for treatments that protect or 
improve nesting habitat, which appears to be compatible with the meadow restoration exemption 
criteria listed on page 3 of the settlement agreement.   

60. For Great Gray Owl geographic areas, it implies that the Survey and Manage Standards and 
Guidelines only apply to the Cascades and Klamath provinces in Oregon (not California);  is that 
true?  

Answer:  Yes, that is correct. The only other geographic area that they apply to is the Oregon Eastern 
Cascades. 

61. Can the Settlement Agreement get challenged in the future?  If so, would it be prudent to complete 
the 2nd year of GGO surveys for projects that had 1 year of surveys prior to the release of the 
Settlement Agreement.  What is our level of risk? 

Answer:  The intervener (D.R. Johnson) has appealed the District Court’s approval of the settlement 
agreement to the 9th Cir., which has not yet ruled; if the settlement agreement is set aside by the 9th 
Cir., it’s speculative at this point to say what might happen. Settlement negotiations could begin 
again, arriving at an agreement that would withstand challenge; the court could enter a remedy for 
the NEPA violation that mirrors the parties’ settlement agreement or something completely 
different—too hard to say at this point.   If a field unit has the budget for another year of GGO 
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surveys, it’s within the discretion of the manager to conduct the second year of surveys, based on an 
assessment of risk to the project if the S&M lawsuit is reinstituted (due to the settlement being set 
aside by the 9th Circuit) or a project specific challenge being raised.  The settlement agreement 
provides an alternative dispute resolution procedure if someone wants to challenge it (VI.I.) and if 
not resolved, project specific challenges based on application of the settlement agreement are to be 
raised in a court appropriate to hear the project challenge, rather than the court which approved the 
settlement agreement. There is nothing in the agreement that would prohibit a field unit from doing 
a second year of surveys if it wanted to, yet units should proceed as though the settlement 
agreement will remain in place, unless and until a court specifically orders otherwise.     

62. What was the basis for reducing the GGO survey requirement down to 1 year?  This would be 
helpful information to have in the training because we might need that information to respond to 
future NEPA comments.   

Answer:  The agreement on this species was based on a review of current conservation information 
on the species, including a review of the effects analysis from the 2007 Final Supplemental 
Environmental Impact Statement (FSEIS) to Remove or Modify the Survey and Manage Standards 
and Guidelines.  In that document, the biological effects conclusion on Great Gray Owl as a result of 
the removal of the Survey and Manage Standards and Guidelines was that there would be “sufficient 
habitat to support stable populations” in the Northwest Forest Plan area, but with some gaps.  
According to the analysis in the FSEIS, those gaps were caused by a difference in how Great Gray Owl 
sites would be managed under the various Forest Service Land and Resource Management Plans and 
BLM Resource Management Plans, and not due to the fact that surveys for the species would no 
longer occur.  So in the settlement agreement, the parties came up with a consistent approach for 
managing Great Gray Owl sites and agreed that a reduced survey effort was reasonable, that not 
every GGO site needed to be found to meet species persistence objectives.  As indicated in the 
“Species Specific Notes” at the end of Attachment 1 of the Settlement Agreement, “The Category C 
designation indicates, however, that not all sites need to be discovered through surveys, and allows 
for a reduced survey effort…”  

63. Can you tell me what the most recent versions of the protocols are for lichens, bryophytes and 
fungi, so I can check and see which ones I have versus which ones I may need. 

 
Answer:  All of the current Survey and Manage protocols are listed on the Survey and Manage 
website: http://www.blm.gov/or/plans/surveyandmanage/protocols   

 
64. In reviewing S&M sites in NRIS (Forest Service database), many of the fungi appear to be generated 

out of the Pacific Northwest Research Station’s (PNW) fungi lab from Corvallis.  Is there any effort to 
get the detail from the record? 

 
Answer:  The PNW fungi lab had a voucher tracking database with approximately 15,000 records.  
Not all of the records were on R6, R5, or BLM lands in the NWFP, nor were all the records survey and 
manage species.   Most of the survey and manage species location records that occurred on agency 
lands were already in ISMS and transferred to the NRIS TES Plants and GeoBOB databases.  To 
ensure that all relevant species records and their associated data were fully entered, two contractors 
were hired to handle the Region 6 and BLM Oregon data.  The BLM Oregon fungal data that 
corresponds to the PNW fungi lab voucher tracking database was completed in March 2012.  The R6 
USFS fungal data from the lab is expected to be completed in June 2012.  Region 5 USFS was given 

http://www.blm.gov/or/plans/surveyandmanage/protocols
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their subset of the voucher tracking database during the winter of 2011/2012 for their inspection 
and use.  

 
65. Just because a project may be exempt from S&M surveys does not mean it is exempt from 

Threatened, Endangered, and Sensitive species surveys, correct? 
 
Answer:  Yes, you are correct.  The Settlement Agreement (and Pechman) exemptions only exempt 
the Agencies from a survey requirement under the Survey and Manage Standards and Guidelines.  It 
does not exempt us from our commitment to meet agency Threatened, Endangered & Sensitive, 
Forest Service Manual 2670, and Special Status Species, BLM 6840, policies.  The project analysis for 
those projects meeting the criteria for project exemption under the Survey and Manage Standards 
and Guidelines, still need to consider the potential impact of the project upon SSSS.  Surveys are one 
tool that may be used in support of the project analysis on Threatened, Endangered, and Sensitive 
species,, to help determine habitats or potential sites that could be affected by the project but 
species surveys are not required under FSM 2670 or BLM Manual 6840. 
 

TOOLS USED IN THE TRAININGS  
 
66. Where can we obtain a copy of the settlement agreement that includes the comments you had 

written on the left hand side? The pdf copy that was emailed to us does not have this. It would be 
very helpful to have.  
 
Answer:  That copy was only used as a tool for the trainers that presented the Dry Forest Exemption 
and the WUI exemption.  It was incomplete and will not be shared.  This question and answer 
document will be the official interpretation of the Settlement Agreement and should provide the 
information that some of the trainers included on their Settlement Agreement document. 

 
67. Are you going to send out the S&M Exemptions by physiographic province table?  Where can we 

find it? 
 

Answer:  The table was sent to the Forest and BLM District level Survey and Manage points of 
contact.  It is also posted on the Survey and Manage website at 
http://www.blm.gov/or/plans/surveyandmanage/tools.php, and is titled “Table of Survey and 
Manage Exemptions and the Physiographic Provinces where the Exemptions Apply”. 

 
 

http://www.blm.gov/or/plans/surveyandmanage/tools.php

