Questions & Answers Regarding 
Section 7 Consultation and Livestock Unauthorized Use 

Prepared by:
Regional Technical Team Representatives (Alsion Beck-Haas, FWS; Bill Lind, NOAA Fisheries; Tim Burton, BLM; Scott Woltering, FS)

The following Questions and Answers (Q&As) were developed by RTT members to share lessons learned resulting from the Prineville elevation that addressed the BLM’s Central Oregon Resource Area’s Grazing Program and the associated Biological Opinion prepared by NOAA-Fisheries.  The elevation brought together the ICS, members of the RTT and the Level 1 and 2 Team members along with local managers and specialists.  The Q&As are intended to help where Level 1 and 2 Teams as well as resource specialists are dealing with similar situations.
Q:   
Should unauthorized use and livestock trespass be considered as part of the proposed action in consultations for grazing authorization?
A:
Unauthorized livestock use and livestock trespass are not part of the federal action.  The effects of unauthorized livestock use or livestock trespass are not interrelated to, or interdependent of the action.  Even though it is a separate action, any unauthorized livestock use that has occurred in the past, or is reasonably certain to occur in the future, and potentially affects a listed species, must be considered in the BA and, for formal consultation, in the BO.   
1. In the Environmental Baseline:  Where unauthorized use has occurred in the past and has had an impact on conditions for species in the action area, this unauthorized use and its influence on conditions should be described in the environmental baseline section of the BA (and BO).   

2. As a Cumulative Effect:  Where unauthorized use is a non-federal action, reasonably certain to occur in the Action Area in the future, its effects should be described in this section.  

Reinitiation:  When unauthorized use occurs, the consulting agency should be notified.  If the use resulted in: 1. an effect on the listed species not previously considered in the BA, 2. a change to the environmental baseline, or 3. take specified in the BO is exceeded,  reinitiation is warranted.  The Level 1 Team or relevant agency members of the Level 1 Team should be convened to address these criteria for reinitiation.  
Q:
How can effects on listed species from unauthorized use be accounted for in Biological Assessments and Biological Opinions?
A:
Impacts from unauthorized use should be handled in two sections of the BA and/or the BO:  
1.  Description of the federal action:  Clarifying the action agency’s obligation under the regulations to respond to acts of unauthorized use eliminates the need to address this action in the Incidental Take Statement.  The description of the federal action should include a statement similar to the following:
Unauthorized grazing use has occurred in this allotment/pasture in the past, and/or some unauthorized use is reasonably certain to occur in the future.  BLM grazing regulations define unauthorized use in subpart 4140.1, Prohibited Acts.  “The following acts are prohibited on public lands and other lands administered by the Bureau of Land Management:  1). Allowing livestock or other privately owned or controlled animals to graze on or be driven across these lands:  i). without a permit or lease, and an annual grazing authorization;  ii).  In violation of the terms and conditions of a permit, lease, or other grazing use authorization including, but not limited to, livestock in excess of the number authorized;  iii). In an area or at a time different from that authorized.”   The regulations require BLM to impose penalties for violation of prohibited acts on public lands.  Unauthorized use is not part of the federal action.  If a prohibited act occurs, BLM’s response constitutes a separate federal action.  
2.  Analysis of the effects of federal actions:  Unauthorized livestock use is not part of the federal action, neither are its effects interrelated to, or interdependent of the action.  Actions to respond to unauthorized use through imposition of penalties constitute a separate federal action.  Even though it is a separate action, any unauthorized livestock use that has occurred in the past, or is reasonably certain to occur in the future, and potentially affects a listed species, must be considered in the effects analysis in the BA.   
In the Environmental Baseline:  Where unauthorized use has occurred in the past with a potential to affect listed species, the effect should be described in the environmental baseline.
As a Cumulative Effect:  Where unauthorized use is a non-federal action, reasonably certain to occur in the Action Area in the future, its effects should be described in this section.  

Q:
Can Fish and Wildlife Service or NOAA Fisheries impose Reasonable and Prudent Measures and Terms and Conditions to address impacts of unauthorized use?
A:
No.  Because take associated with illegal actions cannot be exempted, then measures cannot be imposed to reduce impacts of that take.  However, it is appropriate to include recommendations to address unauthorized use in the Conservation Recommendations section of an Opinion. 

Q:
What can be done in the consultation process to help address impacts of unauthorized use on listed species and critical habitat?

A.
The action agencies may include measures to address unauthorized use as part of the proposed action to be considered in consultation.  Such measures may include enforcement, monitoring, construction of fences, and voluntary actions by permittees to avoid and minimize effects on listed species and critical habitat from unauthorized use.  If such measures are incorporated into the proposed action, then it is appropriate to assess the impacts of those measures in the Effects of the Action portion of Assessments and Opinions.

Q:
How else can Level 1 and 2 teams help address problems associated with unauthorized use? 

A:
Consider working outside the consultation process to identify actions to reduce unauthorized use.  Measures could include interagency monitoring, cooperative efforts with permittees, and selective use of law enforcement capabilities of both the action agencies and the Services.  
