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As a follow-up to the Year 1 Counterpart Regulations Report, the Forest Service and Bureau of Land Management developed an Action Plan to improve future use and implementation of the Counterpart Regulations under the Endangered Species Act (ESA).  

As one means to improve guidance when potentially using the Regulations, the BLM and Forest Service are making available to BLM and FS Counterpart Regulations users examples of Biological Assessments and Evaluations (BA's and BE’s) completed in Year 1 that met all six ESA section 7(a)(2) effects analysis evaluation criteria, as given in the 50 CFR 402 consultation regulations and in the Counterpart Regulations Alternative Consultation Agreement (ACA).

These 18 BA's and BE’s did display adequate levels of documentation for use under ESA section 7(a)(2) and the Counterpart Regulations.  Because each project is different, these projects should be used as examples only.  Biologists conducting effects analyses, and then documenting analyses with a BA or BE, and line officers who use these analyses in making land and resource management decisions, may find the checklist useful when using the Counterpart Regulations.  All six criteria must be met to ensure BA/BE adequacy.  (The criteria are also applicable, and their use is encouraged when using standard ESA consultation procedures under 7(a)(2).)  

The example BAs and BEs can be accessed on the FS Web at:

http://fsweb.wo.fs.fed.us/wfw/WFW_TES1.htm
At that site, click on:  Laws, Regulations, FS TES Policy Info; open ESA folder; open Sec. 7 Counterpart Regs; open Year 1 projects; open CR YI BEs that met all ESA Criteria.
It is critical that line officers accurately certify that each project that uses the Counterpart Regulations includes effects analysis and documentation that complies with the ESA.  The above examples, the checklist cited below, and ACA Appendix I are intended to facilitate this certification.

There have been some instances where personnel have thought that if we use the counterpart regulations we should not communicate with the Fish and Wildlife Service (FWS) or National Marine Fisheries Service (NMFS) regarding possible effects to species or critical habitat.  Be aware that in conducting our effects analysis we can – and are encouraged to, where needed – use informal consultation to discuss and seek advice from the FWS and NMFS on species, critical habitats, and effects of potential Counterpart Regulation projects on species and/or critical habitat.  If the resulting determination is “may affect, not likely to adversely affect,” and other conditions of using the Counterpart Regulations for projects that support the National Fire Plan are met, we can use the Counterpart Regulations authority, and are not required to obtain concurrence from the FWS and/or NMFS.

To supplement the Counterpart Regulations Alternative Consultation Agreement Appendix 3, the agencies have developed a more detailed and specific “checklist” of the six analysis criteria that must be included in Counterpart Regulations project BA/BEs (enclosed).  Please ensure that the checklist is used by biologists when preparing BA/BEs, and is used by line officers to better evaluate anticipated effects and support decisions that use the Counterpart Regulations authority.
If you have any questions on this topic, please contact Marc Bosch, TES Program Leader, 202-205-1220, mbosch@fs.fed.us.

	

	/s/ Steven T. Segovia (for)

	ANNE J. ZIMMERMANN

	Director, Watershed, Fish, Wildlife, Air and Rare Plants
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