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1.0 Introduction

This final environmental impact
statement (EIS) analyzes the Bureau of Land
Management (BLM) proposed amendments
to the regulations governing livestock
grazing on public lands. The existing grazing
regulations are found in Title 43 of the Code
of Federal Regulations, Part 4100, Grazing
Administration —Exclusive of Alaska (43
CFR 4100 ). A copy of the regulations which
includes revisions reflected in the proposed
action (Alternative 2) is shown in Appendix
A of this document. One copy is shown as
Appendix A.1 in a strike-and-replace format
to enable the reader to see how the proposed
changes differ from the existing regulations.
A second copy of the proposed regulations
without strike and replace is shown as
Appendix A.2.

When new regulations are under
consideration, an EIS may be prepared even
if the environmental impacts of the rule
are not expected to be significant. 40 CFR
Section 1502.4(b). This proposed rulemaking
is designed to provide limited refinements
to the larger grazing reforms made in 1995.
The BLM does not anticipate that the
proposed changes would have significant
environmental effects, but BLM recognizes
that even small changes in the management
of public lands can generate a high level of
public interest. Given this interest, BLM
decided to prepare an EIS to fully analyze the
potential impacts, consider alternatives, and
provide a means of public discussion

A full text final EIS has been prepared
and, therefore, contains substantially the
same contents as the Draft EIS, with the
following exceptions: (1) several appendixes
are incorporated by reference rather than
reprinted in this document; and (2) responses
to substantive comments that were received
on the draft are incorporated in this final EIS.
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In addition, changes have been made
in the EIS as a result of BLM’s review and
evaluation of comments received on the draft
EIS. Some of the changes are purely editorial
and do not affect the substance or meaning of
the text. These changes are made throughout
the document and are not specifically
identified or summarized elsewhere in this
final EIS. Such changes include:

*  Minor editorial changes to correct
spelling errors, grammatical errors,
and awkward sentence structure, and to
eliminate redundant text.

*  Minor formatting changes to improve
readability. For example, paragraph
breaks were added or bullets used to
show lists. No substantive changes in
text resulted from these minor formatting
changes.

*  Minor clarifications deemed necessary
or appropriate. For example, wherever
there were references to the document as
a “draft EIS,” it was changed to “EIS.”

Other more significant or substantive
changes in the text are summarized at the
beginning of each chapter to this final EIS
following the general description of the
contents of the chapter.

Chapter 1 of this final EIS contains
background information on the livestock
grazing program, a discussion of the purpose
and need for the regulatory revisions, a brief
overview of public participation in this
rulemaking, a review of the rulemaking and
EIS process and schedule, and a discussion of
the relationship of this effort to other policies,
programs and plans.
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Changes in Chapter 1 based on comments

on the draft EIS include the following:

Clarifications to avoid misunderstanding
of intent or meaning:

o Section 1.0, Introduction— Clarified

rationale for doing an EIS.

Section 1.1.1, Laws Governing

the BLM Grazing Management
Program —Minor changes to clarify
BLM’s goals in managing public
lands.

Section 1.1.3, Land Use Plans—
Minor changes to clarify purpose of
land use plans.

Section 1.1.4, Overview of the
Livestock Grazing Program —The
discussion on the history of grazing
privileges on public lands is
revised and expanded to clarify the
background of grazing preference.

Section 1.2.2.4, Cooperation with
Grazing Boards Established by state,
county, and Local Governments —
The section title as well as text

is modified to clarify that we are
talking about cooperation with
grazing boards established by non-
federal government entities, Public
comments on the draft EIS reflected
a misunderstanding of the discussion
in Chapter 1 and elsewhere in the
draft EIS regarding this issue. Some
thought we were talking about BLM
established grazing advisory boards
and others thought we were talking
about non-government grazing
boards or groups. This section is also
reorganized to improve clarity.

Section 1.2.2.5, Review of Biological
Assessments and Evaluations —The
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definitions of “biological assessment”
and “biological evaluation” are
modified to clarify the difference
between the assessments and
evaluations. Other minor changes are
also made in this section to improve
clarity.

Section 1.2.2.11, Definition and Role
of the Interested Public —Clarification
that requirements for interested public
involvement is grazing program is
more extensive than for other BLM
programs; also other minor edits.

Section 1.2.2.13, Satisfactory
Performance of Permittee or

Lessee —Clarification that satisfactory
performance provisions also apply

to applicants for a grazing permit

or lease subsequent to a preference
transfer.

Section 1.2.2.18, Treatment of
Biological Assessments and
Evaluations in the Grazing Decision-
Making Process—The definitions
of “biological assessment” and
“biological evaluation” are modified
to clarify the difference between the
assessments and evaluations. Other
minor corrections in this section
including correction of citation of
Blake v. BLM IBLA case.

Clarifications to ensure consistency with
regulatory language:

o Section 1.2.2.2—Language is added

to clarify that the pre-1995 phase-in
requirements were for changes in
excess of 10 percent.

Section 1.2.2.10—Language is added
to clarify that grazing preference
under the current regulations means a
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Additions to the EIS:

o Section 1.1.4, Overview of the
Livestock Grazing Program —New
material is added addressing
consultation and other legal
requirements that must be completed
prior to implementing an appropriate
action if livestock grazing practices or
levels of grazing use are determined
to be a significant factors in failure to
achieve standards and conform with

“superior or priority position against .
others for the purpose of receiving a
permit or lease.”

* Changes in text to correct errors or
misleading statements made in draft EIS:

o Section 1.2.2.8, Timeframe for
Taking Action to Meet Rangeland
Health Standards—Replaced
“Archaeological Resources Protection
Act” with “National Historic

Preservation Act.”

Section 1.2.2.12, Water Rights —The
text in the draft EIS stated that in
1995, the BLM added a provision that

guidelines. In addition, information
on the number of permits and leases
held in 2003 is added to the text in
this section.

“water rights would be sought solely o Section 1.3.3., Issuance of Propqsed
in the name of the United States under Rule and Dr aft EIS — A new section
state water law.” This is not correct. 18 added Prov1d1ng !oackground

The 1995 rule did not state that water information on the issuance of the
rights would be sought “solely” in proposeq rule‘and thg draft EIS and
the name of the United States and, the public review period for both

in fact, the preamble to the 1995 documents.

rule stated that co-application and

joint ownership would be allowed * Other Changes:

where state law permits it. The word
“solely” is dropped from this section
in Chapter 1. This issue is also
clarified in a new section in Chapter
3. The discussion in Chapter 1 is
further clarified by indicating that
under the current regulations water
rights will be sought in the name

of the United States “to the extent
allowed” under state law.

o Section 1.3—The title of this section
is changed from “Scoping” to
“Overview of Public Participation” to
reflect changes in the content.

1.1 Background

A brief summary of the livestock grazing
program, including laws, regulations, and
program operations, is presented below. This
information is provided to assist the reader
in understanding the context of the revisions
to the regulations.

* Corrections in figures:

o Figure 1.4, EIS and Rulemaking
Process —Corrections are made in the
figure to make it consistent with the
discussion of the rulemaking and EIS
process in the text of Section 1.4.

1.1.1 Laws Governing the BLM
Grazing Program

The primary laws that govern grazing
on public land are the Taylor Grazing Act
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(TGA) of 1934, the Federal Land Policy and
Management Act (FLPMA) of 1976, and the
Public Rangelands Improvement Act (PRIA)
of 1978.

BLM’s goal is to manage the public
rangelands in a way that maintains or
improves their condition. The TGA directs
that occupation and use of the range be
regulated to preserve the land and its
resources from destruction or unnecessary
injury, and to provide for the orderly use,
improvement, and development of the range.
The FLPMA provides authority and direction
for managing the public lands on the basis
of multiple use and sustained yield and
mandates land use planning principles and
procedures for the public lands. The PRIA
defines rangelands as public lands on which
there is domestic livestock grazing or which
are determined to be suitable for livestock
grazing, establishes a national policy to
improve the condition of public rangelands
so they will become as productive as feasible
for all rangeland values, requires a national
inventory of public rangeland conditions
and trends, and authorizes funding for range
improvement projects.

1.1.2 Grazing Regulations

The BLM administers its grazing
program under 43 CFR 4100 of the Code of
Federal Regulations (CFR). The regulations
carry out the laws enacted by Congress.

Since the first set of grazing regulations
was issued after passage of the Taylor
Grazing Act in 1934, they have been
periodically amended and updated. The
last major revision was called Rangeland
Reform. Rangeland Reform was proposed
in partnership with the Forest Service in
the U.S. Department of Agriculture. The
broad purpose of Rangeland Reform was to
improve ecological conditions while allowing
for sustainable development. Changes made
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to the grazing rules in 1995 included the
following:

1. Revised the term “grazing preference”
to mean a priority position against other
applicants for receiving a grazing permit,
rather than a specified amount of public
land forage apportioned and attached to
a base property owned or controlled by
a permittee or lessee, and added the term
“permitted use” to describe forage use
amounts authorized by grazing permits or
leases;

2. Removed the requirement that one must
be engaged in the livestock business to
qualify for grazing use on public lands;

3. Required applicants for a new or renewed
grazing permit to have a satisfactory
record of performance;

4. Provided that BLM could issue a
conservation use permit to authorize
permittees not to graze their permitted
allotments;

5. Limited authorized temporary nonuse to 3
consecutive years;

6. Required grazing fee surcharges for
permittees who do not own the cattle that
graze under their permits;

7. Provided that title to permanent range
improvements authorized under
cooperative range improvement
agreements, such as fences, wells, and
pipelines, be in the name of the United
States rather than proportionately sharing
title with the cooperators;

8. Required livestock operators and the
BLM to use cooperative agreements
to authorize new permanent water

1-8
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developments, instead of allowing some
water developments to be authorized
under range improvement permits;

9. Provided that after August 21, 1995, the
United States, if allowed by state water
laws, would acquire livestock water rights
on public lands;

10. Authorized BLM to approve nonmonetary
settlement of nonwillful grazing trespass
under certain circumstances;

11. Expanded the list of prohibited acts
applicable to grazing activities;

12. Established Fundamentals of Rangeland
Health; and

13. Created a process for developing and
applying state or regional standards for
land health and guidelines for livestock
grazing as a yardstick for grazing
management performance.

In addition, revisions were made to
BLM’s regulations at 43 CFR Subpart
1784 on Advisory Committees to establish
Resource Advisory Councils (RACs) to
allow for increased public participation in
and advice to BLM resource management
programs. The RACs replaced the BLM
grazing advisory boards and district advisory
councils, and were set up to represent diverse
interests and employ consensus decision
making.

Policy and procedural guidance on how
to implement the regulations is provided
in BLM manuals and handbooks.

1.1.3 Land Use Plans

Under FLPMA, public land must be
managed pursuant to land use plans using
multiple use and sustained yield concepts and
a systematic interdisciplinary approach to
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achieve integrated consideration of physical,
biological, economic, and other sciences.
Additionally, the public land must be
managed to recognize the nation’s need for
domestic sources of minerals, food, timber,
and fiber. FLPMA requires that land use
plans be prepared to achieve these and other
statutory objectives.

Land use plans are designed to set goals
for land use and future conditions that
BLM and others believe are desirable. The
Bureau of Land Management’s land use
plans provide the basis for every action and
approved use that takes place on land the
agency manages, and are created with the
help of interested individuals and groups
from the public and government. Each
BLM Field Office is required to be covered
by a land use plan and grazing is a resource
use where appropriate.

On the basis of present planning
guidance, livestock grazing decisions found
in land use plans include the identification of
lands available or not available for livestock
grazing; for those lands available for grazing,
identification on an areawide basis of both
existing permitted use and future anticipated
permitted use with full implementation of the
land use plan while maintaining a thriving
ecological balance and multiple-use relations;
and identification of guidelines and criteria
for future allotment-specific adjustments
in permitted use, season of use, or other
grazing management practices. Standards for
rangeland health and guidelines for grazing
administration may also be incorporated into
land use plans.

FLPMA requires that the public be
involved in the development of land use
plans. Public participation and collaboration
are encouraged throughout the planning
process. NEPA also sets forth as policy that
Federal agencies shall to the fullest extent
possible encourage and facilitate public
involvement in decisions which affect the

October 2004
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quality of the human environment. One

of the primary functions of NEPA is to
disclose to the public the effects on the
human environment of proposed actions
and alternatives. The BLM uses a process to
create or update land use plans that is fully
integrated and consistent with the NEPA
process and Council on Environmental
Quality regulations.

1.1.4 Overview of the Livestock
Grazing Program

All allowable uses on BLM lands,
such as grazing, are described in land
use plans. These plans now provide for
about 160 million acres (see Figure 1.1) in
the West as available for livestock grazing.
The instrument that authorizes grazing
use is called a grazing permit or lease. A
BLM grazing permit or lease authorizes a
permittee or lessee to graze livestock on one
or more grazing administrative units called
allotments. Permittees or lessees can be
individual citizens or business entities such as
corporations, associations, and partnerships.
Allotments range in size from small (1,000
acres or fewer) to vast (more than a million
acres).

The Taylor Grazing Act of 1934 (TGA)
mandates the government to determine, for
the western public lands, how much forage is
available for livestock grazing, who should
get the grazing permits, and how grazing is
to occur. The TGA provides that preference
for a permit shall be given in the issuance
of grazing permits to nearby landowners
engaged in the livestock business, settlers,
those who owned water or water rights, and
other stockowners as necessary to permit
the proper use of the privately owned land
or water. The TGA also provides that
recognized and acknowledged grazing
privileges shall be adequately safeguarded,
so far as consistent with the purposes of the
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TGA. Once this system was established,
Congress intended that the grazing
privilege was to be safeguarded as long as
it comported with sound land management
practices. Where FLPMA land use planning
has determined that grazing continues to be
an appropriate use of the land, permittees
or lessees who comply with their permits
or leases and other applicable rules and
regulations receive first priority for renewal
of their expiring permits or leases.

The government developed a system for
keeping records regarding who has priority
for grazing privileges on public land. In
the years immediately following enactment
of the Taylor Grazing Act, following the
recommendations of locally established
Grazing Advisory Boards, the Grazing
Service awarded grazing privileges to those
applicants who qualified under the Act for
public land grazing use. These privileges
were expressed as units of forage (e.g
“animal unit months,” “cattle yearlong™)
and were “attached” to privately owned land
or water, commonly called “base lands” or
“base waters.” Once public land grazing
privileges were attached to privately owned
land, water or water rights, as the case may
be, whoever controlled the base property
was recognized by the government as having
preference to use the public land grazing
privileges attached to that property, and
upon application were granted a permit that
authorized grazing use to the extent of their
recognized grazing privileges. This system
also allows for grazing preference to be
transferred from one property to another.

The amount of forage that a permittee
may graze on an allotment each year
is called “active use” and the lessee or
permittee is obligated to graze livestock at
this level unless resource conditions or other
considerations warrant taking nonuse. When
the owner or lessee of a base property applies
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Figure 1-1. Public Lands in the West.
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for grazing use, he or she is issued a permit
or lease that specifies which allotment(s)

are to be used, the number of livestock to

be allowed, when they can graze, and other
management terms and conditions. In

some instances, there is an “Allotment
Management Plan” (AMP) that describes in
detail how grazing is to occur on a specific
allotment, and these plans become part of the
grazing permit or lease.

Sometimes operators do not wish to graze
all of the active use allowed by their permits
or leases. When this happens, BLM can
approve nonuse to help conserve resources or
for other reasons specified by the permittee or
lessee, including financial reasons. In some
instances, BLM may temporarily authorize
another operator to make grazing use through
a nonrenewable permit if the nonuse is not
for resource conservation reasons. In a good
growth year, forage is temporarily available
on the range that exceeds the amount of
use permitted. When this happens, BLM
may temporarily authorize grazing use that
exceeds the established level of permitted
use.

The BLM may allow operators to graze
livestock owned by another entity on their
permitted allotments. When this happens,
they must submit a livestock control
agreement to BLM and pay an extra fee
called a surcharge.

The BLM may cancel a permit or lease
and the preference for the permitted use
that was attached to the base property for
grazing rules violations. This happens in few
instances, but when it does, BLM may award
the forage to a new applicant.

Permits or leases may be modified
as a result of, among other things,
implementation of the rangeland health
standards and guidelines process in which
data (i.e., vegetation, watershed, wildlife,
and others) are collected and analyzed by
a BLM interdisciplinary team. The team
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also considers any other resource and land
use plan issues and provides an evaluation
report to the BLM authorized officer. The
authorized officer then determines if an
allotment has met the standards for rangeland
health, and if not, identifies the significant
causal factors for not meeting the standards.

Upon determining that existing grazing
management practices or levels of grazing
use are significant factors in failure to achieve
the rangeland health standards and conform
to the guidelines, the BLM has until the next
grazing season to implement appropriate
actions that will result in significant progress
toward meeting them. If the appropriate
actions include a modification to a permit
or lease, the BLM must consult, cooperate
and coordinate with the affected permittees
or lessees, the state having lands or
responsibility for managing resources within
the area, and the interested public prior
to making a decision on the modification.
Actions to be implemented must be analyzed
through the NEPA process, which normally
requires an environmental assessment.

After undergoing the NEPA process as

well as satisfying any other applicable and
relevant legal reguirements, the actions are
incorporated into the new grazing permit or
lease and then the permit or lease is issued.
Whether an allotment does or does not meet
a standard for rangeland health, the effects
of issuing, modifying or renewing a permit
or lease are appropriately analyzed under the
NEPA.

Another tool for maintaining or
improving land conditions is to install
rangeland improvement projects, such as
water pipelines, reservoirs, or fences.

In 2002, grazing operators held 18,142
BLM grazing permits and leases. These
permits and leases allowed for as many
as 12.7 million Animal Unit Months (AUMSs)
of grazing use, with 7.9 million AUMs
authorized as active use and 4.8 million

1-12
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AUMs authorized as temporary nonuse

or conservation use. In 2003, grazing
operators held 18,021 grazing permits

and leases and AUM usage declined to

6.9 million. This decline was the result of
decreased forage growth due to extended
drought, fire, and other factors. This decrease
in forage resulted in ranchers reducing their
herds and using less AUMs than allowed
under grazing permits and leases.

1.2 The Purpose of and Need
for the Proposed Action

The overall purpose and need for revising
the regulations, as well as the purpose of and
need for revising specific elements of the
regulations, are described in this section.

1.2.1 General Purpose and Need

During the nine years since
implementation of the 1995 grazing reforms,
a number of discrete concerns have been
raised regarding the administration of grazing
management. The purpose of this proposed
action is to address a variety of these discrete
issues related to the current regulatory
scheme without altering the fundamental
structure of the grazing regulations. In
other words, we are adjusting rather than
conducting a major overhaul of the grazing
regulations. Fundamental changes such as
modifications to the grazing fee provisions;
the addition of fundamentally new regulatory
topics; or the removal of substantial sections
of the regulations do not meet this limited

purpose.

1.2.2 Purpose and Need by Topic

There is an ongoing need to improve the
working relationships with permittees and
lessees, to protect the health of rangelands,
and to increase the administrative efficiency

Chapter 1
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and effectiveness of the BLM grazing
management program. These goals are

often inter-related. For example, improved
relationships with grazers are likely to foster
both better management efficiency and
healthier rangelands. Likewise steps that may
directly improve management efficiency are
likely to lessen the bureaucratic frustrations
that can harm working relationships and
sometimes inhibit the protection of rangeland
health.

Based on field experiences, internal
comments, and public input, including
feedback during the scoping process, the
BLM identified 18 issues to be addressed in
this rulemaking. We grouped these issues
into three categories — those that would
primarily contribute to improving working
relations with permittees and lessees; those
that would primarily contribute to protecting
the health of the rangelands; and those that
would primarily contribute to increasing
administrative efficiency and effectiveness,
including resolution of legal issues. The
issues are listed below by category.

Improving Working Relations with
Permittees and Lessees

» Social, Economic, and Cultural
Considerations in the Decision-Making
Process

* Implementation of Changes in Grazing
Use

* Range Improvement Ownership

» Cooperation with Tribal, state, Local, and
county Established Grazing Boards

* Review of Biological Assessments and
Biological Evaluations

Protecting the Health of the Rangelands

» Temporary Nonuse
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» Basis for Rangeland Health
Determinations

* Timeframe for Taking Action to Meet
Rangeland Health Standards

Increasing Administrative Efficiency and
Effectiveness, Including Resolution of Legal
Issues

e Conservation Use

* Definition of Grazing Preference,
Permitted Use, and Active Use

« Definition and Role of Interested Public
»  Water Rights

« Satisfactory Performance of Permittee or
Lessee

« Changes in Grazing Use Within the
Terms and Conditions of Permit or Lease

» Service Charges
» Prohibited Acts

* Grazing Use Pending Resolution of
Appeals when Decision has been Stayed

» Treatment of Biological Assessments and
Biological Evaluations in the Grazing
Decision-Making Process

1.2.2.1 Social, Economic, and Cultural
Considerations

NEPA and its implementing regulations
require that all Federal agencies use qualified
specialists from the various physical and
social science disciplines to perform analyses,
such as environmental assessments, under
this law. In addition to assessing effects
on various environmental elements such
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as vegetation, wildlife, and water quality, the
law and NEPA regulations require the BLM
to assess effects on economic, social, and
cultural environments. No specific reference
to these elements exists in the present BLM
grazing regulations. The degree and nature
of documentation of social, economic and
cultural factors in NEPA documents varies
across the BLM. The question remains
whether BLM should change its grazing
regulations to include language concerning
the analysis of economic, social, and cultural
effects, thereby enhancing consistency and
clarity. Many grazing operators believe that
these factors are not adequately considered
by BLM and that they should always be part
of the written analysis in NEPA documents.
This issue is addressed in this EIS.

1.2.2.2 Implementation of Changes in
Grazing Use

When BLM implements substantial
changes in a permittee’s or lessee’s active
use, this is sometimes done within a
timeframe that causes sudden adverse
economic effects, affects the ability to make
operational adjustments such as pasture
rotations, or does not allow enough time
for herd size changes. In these instances,
the opportunity to monitor and adjust based
on increments of change is also foregone.
Before the 1995 Rangeland Reform changes,
there was a 5-year phase-in period in the
regulations for the implementation of
changes in active use in excess of 10 percent.
To address concerns about this issue,
consideration is given in this rulemaking
and EIS to the implementation of changes
in active use within a timeframe that allows
such changes to be absorbed without an
unreasonably adverse effect on a permittee or
lessee.
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1.2.2.3 Range Improvement Ownership

The regulations that went into effect in
1995 provided that title to new permanent
range improvements developed under a
cooperative range improvement agreement
would be held by the United States
government, even if a grazing user funded
or built them. This change was meant to
conform with the common law concept that
title to permanent improvements should go
to the landowner, which in this case is the
Federal government. This change was also
implemented to conform to the practice of the
Forest Service and to BLM’s own practice
before rule changes took place in the early
1980s. However, many grazing operators
have said that having range improvements
jointly owned by the Federal government
and the operator contributes to healthy range
conditions and allows them to more easily
obtain loans for their operations. They
have also said that joint ownership would
offer an incentive for operators to construct
improvements, and that the present situation
leaves them with little incentive to invest
in improvements if they can’t claim the
value of their contribution as part of their
ranching operation. Grazing users believe
that, under present regulations, the fact that
range improvements are entirely owned by
the Federal government does not adequately
reflect their role in purchasing and/or
installing those improvements. Consideratio
n of shared ownership of range improvements
1s, therefore, an issue addressed in this
rulemaking and EIS.

1.2.2.4 Cooperation with Grazing Boards
Established by Tribal, State, County, or Local
Governments

The present grazing regulations provide
that the BLM will cooperate with other
agencies and units of government that have
responsibilities for grazing on public lands,
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and specifically state that the BLM will
“cooperate with state, county, and Federal
agencies in the administration of laws and
regulations relating to livestock, livestock
diseases, sanitation, and noxious weeds
including (a) State cattle and sheep sanitary
or brand boards...and (b) County or other
local weed control districts....”

In many western States, grazing boards
have been established by Tribal, state, county,
or local governments to provide them with
guidance and advice on grazing management
issues. There is no specific provision,
however, in the present regulations that
requires BLM to cooperate with such grazing
boards. In other words, grazing boards
established by Tribal, state, county or local
governments are not listed in the regulations
even though other boards, such as state brand
boards, are specifically identified.

Section 401 (b)(1) of FLPMA states
that a portion of the grazing fees collected
are to be set aside for range betterment,
and, after BLM consults with the local user
representatives, half the fee amount is to
be used in the area where the fees were
collected for range rehabilitation, protection,
and improvements. Grazing interests and
state and local governments have raised
concerns that existing grazing advisory
boards have not been used effectively by
the BLM and are underutilized as a tool for
gathering local input for BLM decisions on
range improvements as well as allotment
management planning which generally
address range improvements. For these
reasons, the BLM is addressing the issue
of cooperation with such grazing boards,
where they exist, in this rulemaking and EIS.

1.2.2.5 Review of Biological Assessments and
Evaluations

Under the current regulations, the
BLM must, to the extent practical, provide
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the permittee, the pertinent state, and

the interested public an opportunity to
review reports that are used to support
decisions for making changes in grazing

use. Such reports may include biological
assessments and biological evaluations which
are prepared in compliance with consultation
requirements of the Endangered Species

Act (ESA). The present regulations do not
specifically address the review of biological
assessments or biological evaluations.

A biological assessment (BA) is prepared
by an agency to determine whether a
proposed action is likely to (1) adversely
affect listed species or designated critical
habitat, (2) jeopardize the continued
existence of species that are proposed for
listing; or (3) adversely modify critical
habitat. BAs must be prepared for “major
construction activities.” [S0 CFR §402.02;
50 CFR §402.12]. The BA is submitted by
the preparing agency to the U.S. Fish and
Wildlife Service (FWS) and/or the National
Oceanic and Atmospheric Administration,
Fisheries (NOAA, Fisheries) as part of the
formal Section 7 consultation process in
compliance with the ESA.

A biological evaluation (BE) is a
documented review of an agency’s programs
or activities in sufficient detail to determine
how an action or proposed action may affect
any threatened, endangered, proposed or
sensitive species or proposed or designated
critical habitat. BEs are often prepared in
the format of a BA. Where listed species
are not likely to be adversely affected and
formal consultation is not anticipated, the
BE provides the basis of evaluation during
informal consultation with the FWS and/or
NOAA, Fisheries.

When biological assessments or
biological evaluations are included within the
body of information that is used to support
modification of grazing permits, the BLM
is required, to the extent practical, to make
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these assessments available for comment and
review by the affected permittees and lessees,
the interested public, and state agency staff.
However, BLM has not been consistent in
making these assessments or evaluations
available. Therefore, a solution is needed

to ensure more consistent application of
opportunities for public review of biological
assessments and biological evaluations based
on the nature and purpose of the document.
Consideration of this issue is addressed in
this rulemaking and EIS.

1.2.2.6 Temporary Nonuse

Before the 1995 regulatory changes,
permittees or lessees could apply to not
use all or a portion of their active grazing
use for purposes of conservation and
protection of the public lands because
of annual fluctuations of livestock operations,
for financial or other reasons beyond the
control of the operator, or because of
livestock disease or quarantine. There was
no restriction on the number of consecutive
years a permittee or lessee could apply
for nonuse. Such nonuse could be approved
each year during the permit if need be.

The 1995 regulations recharacterized
BLM’s pre-1995 authority to approve nonuse
for reasons of conservation and protection of
the public lands as approving “Conservation
Use.” Thus the current regulations provide
that a permittee or lessee may apply to not
use all or a part of the use authorized by
their permit for purposes including but not
limited to personal or business reasons (i.e.,
nonuse for conservation and protection is
also allowed by the present regulations),
but the BLM may only approve such nonuse
for three consecutive years. The present
regulations provide that if a permittee or
lessee wishes to take nonuse for longer
than 3 consecutive years for purposes of
resource conservation or protection, then
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the BLM could issue a “Conservation Use”
grazing permit. However, a 1999 ruling by
the 10th Circuit Court determined that the
BLM did not have the authority to issue
“Conservation Use” permits. As a result,
even if the operator wishes to apply for
nonuse for conservation and protection of the
public lands for longer than 3 consecutive
years, and the BLM believes that the resource
would benefit and would like to approve the
nonuse, the BLM is prevented by its present
rules from approving it. The BLM always has
the ability to suspend grazing use to protect
resources. However, when both parties agree
that nonuse would benefit the resources, it

is more efficient and conducive to a climate
of cooperation for the BLM to approve

an operator application for nonuse than to
suspend grazing use using BLM’s grazing
decision process.

Therefore, to promote greater flexibility
and efficiency as well as enhanced
opportunity for cooperation and coordination
with the permittee and lessee, the BLM needs
to consider changes in the regulations to
provide a mechanism to allow longer periods
of nonuse as needed to ensure the health of
the rangelands. Consideration of allowing
the BLM to approve applications for nonuse
each year is, therefore, addressed in this
rulemaking and EIS.

1.2.2.7 Basis for Rangeland Health
Determinations

The present regulations do not identify
what data or information is to be used by the
BLM to determine that existing grazing
management practices or levels of grazing
use on public land are significant factors
in failing to achieve the rangeland health
standards and conform with the guidelines for
grazing administration.

The BLM has issued detailed policy and
procedural guidance to the field in Manual
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Section 4180 and Handbook H-4180-1,
Rangeland Health Standards, on how to
evaluate rangeland health standards, make
determinations, and develop and implement
plans to address appropriate actions for
achieving or progressing toward achievement
of standards or fundamentals of rangeland
health conditions. The guidance addresses
how to conduct an evaluation and assessment
and identifies monitoring data as an important
source of information in conducting

the evaluation. Where data is not available or
not adequate for making the determination,

it is recommended that the manager initiate
action necessary to gather the information
needed to complete the evaluation.

Members of the public, in scoping and
ongoing communications with the BLM,
have expressed a strong interest in BLM’s
monitoring program and, particularly,
in ensuring that adequate and sufficient
monitoring data are available to support our
decisions and determinations. Concerns
have been raised about the validity and
credibility of basing a determination on a
one-time assessment. Multiyear monitoring
data are considered by some members of
the public as a minimum requirement for
making determinations. Consideration
of requirements for both assessments and
monitoring data as a basis for rangeland
health determinations is, therefore, addressed
in this rulemaking and EIS.

1.2.2.8 Timeframe for Taking Action to Meet
Rangeland Health Standards

The 1995 regulations established the
fundamentals of rangeland health and called
for the BLM to establish, within geographic
regions and in consultation with Resource
Advisory Councils, standards and guidelines
for grazing administration. Fallback
standards and guidelines were also identified
to be used in the event that regional standards
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and guidelines were not established by a
specified date.

Under the regulations, the BLM is
required to take appropriate action, as soon
as practicable but not later than the start of
the next grazing year, upon determining that
existing grazing management needs to be
modified to ensure that the fundamentals
are being met or that existing grazing
management practices or levels of use on
public lands are significant factors in failing
to achieve the standards and conform with
the guidelines.

This timeframe has proven to be too
short in many instances, especially given
that NEPA and other environmental laws
such as the Endangered Species Act
Section 7 consultation where applicable
and the National Historic Preservation Act
106 clearance, must be satisfied before
a decision is made on the “appropriate
action.” In addition, the BLM must satisfy
consultation, cooperation, and coordination
requirements before identifying the proposed
action. The mandate that the proposed
appropriate action be developed and
implemented before the start of the next
grazing year has often created unreasonable
timeframes. For this reason, therefore,
consideration is given in this rulemaking and
EIS to providing a reasonable timeframe to
develop an appropriate action or plan after a
determination has been made.

1.2.2.9 Conservation Use

The 1995 regulations authorized the
BLM to issue “Conservation Use” permits
to groups or individuals for an activity,
excluding livestock grazing, for the purposes
of protecting the land from destruction or
unnecessary injury, improving rangeland
conditons, or enhancing resource values,
uses, or functions. The authority for BLM
to issue conservation use permits was
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challenged in court, with the result that in
1999 the Tenth Circuit Court of Appeals held
that the Taylor Grazing Act stipulated that the
primary purpose of issuing a grazing permit
is to permit grazing and that BLM could not
issue permits exclusively for conservation
purposes (Public Lands Council v. Babbitt,
167 F.3d 1287, 1308 (10th Cir. 1999), aff’d
on other grounds, 529 U.S. 728 (2000)). This
aspect of the decision was not appealed to the
Supreme Court and thus is the final judicial
determination on this issue. The present
regulations do not conform with the court’s
finding. The removal from the BLM grazing
regulations of all references to conservation
use and conservation use permits is,
therefore, addressed in this rulemaking and
EIS.

1.2.2.10 Definition of Preference, Permitted
Use, and Active Use

“Grazing preference” has been defined
since 1995 as a superior or priority position
against others for the purpose of receiving
a grazing permit or lease. This priority is
attached to base property owned or controlled
by the permittee or lessee. Before 1995,
grazing preference was defined as the total
number of animal unit months (AUMs) of
livestock grazing on public lands apportioned
and attached to base property owned or
controlled by a permittee or lessee.

“Permitted use” was introduced as a term
in the 1995 regulations revisions to define an
amount of forage allocated by a land use plan
for livestock grazing in an allotment. It is
expressed in AUMs and includes “active use”
and “suspended use.” Thus, in 1995, the term
“permitted use” replaced the term “grazing
preference” in describing the quantity of
forage allocated.

Since 1995, “active use” has meant
“current authorized use including livestock
grazing and conservation use.” The BLM
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must remove conservation use from the
definition because of the 1999 10th Circuit
Court decision in Public Lands Council v.
Babbitt, supra. The 1995 definition used the
term livestock grazing to distinguish between
“active” authorized grazing use and “active”
authorized conservation use. Removing
conservation use from this definition would
eliminate the need for this distinction.

The 1995 regulation revisions, which
changed “grazing preference” from a term
having a quantitative meaning (number of
AUMs) to a qualitative meaning (superior
or priority position) and which introduced
the new term, “permitted use,” to represent
the number of AUMs, have proven to be
confusing. Attaching or associating a
public land forage allocation to or with base
property provides a reliable and predictable
way to connect ranch property transactions
with the priority for use of the public land
grazing privileges that BLM has associated
with that property. This has been the
foundation of BLM’s system for tracking
who has priority for receipt of public land
grazing privileges since the enactment of the
TGA. To clarify these terms and improve
consistency in their application, consideration
is being given to a modification of the
definitions of grazing preference and active
use and deletion of the term permitted use in
this rulemaking and EIS.

1.2.2.11 Definition and Role of the Interested
Public

The present regulations define
“interested public” as an individual, group,
or organization that has (a) submitted a
written request to the BLM to be provided an
opportunity to be involved in the decision-
making process for the management of
livestock grazing on a specific allotment,
or (b) has submitted comments to BLM
regarding the management of livestock
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grazing on a specific allotment. On the
basis of this definition, an individual

or organization may be identified as an
interested public covering an array of actions
without participating in the public process
leading to a specific grazing decision.
Under the current regulations, someone
could remain on the interested public list
indefinitely without ever commenting on

or otherwise providing input in the decision-
making process.

Under the present rules, the BLM is
required to consult, coordinate, and cooperate
with the interested public before a proposed
decision on the following actions:

» Designation or adjustment of allotment
boundaries,

« Apportionment of additional forage,
* Reductions in permitted use,
* Emergency closures or modifications,

« Development or modification of grazing
activity plans,

» Plans for range development or
improvement programs,

* Renewal or issuance of grazing permits or
leases,

* Modification of a permit or lease, or

» Issuance of temporary, nonrenewable
grazing permits.

The interested public is also provided a
copy of all proposed and final decisions.

In addition, the interested public must be
provided an opportunity to review, comment,
and give input during the preparation of
grazing evaluation reports used to support
decisions. In some instances, this has led
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to confusion and suggestions that reports

prepared to support decision processes are

decisions themselves, with comment periods.
These requirements for involving

the interested public in the development

of decisions and plans on almost every

level and aspect of the grazing program

are more extensive than in other BLM

programs, and are considered by some to

be excessive, inefficient, or nonproductive.

For these reasons, modifying the definition

of “interested public,” reducing the level

of involvement of the interested public in

the day-to-day grazing operation decisions,

and refocusing participation on the primary

decisions that set management direction are

considered in this rulemaking and EIS.

1.2.2.12 Water Rights

In 1995, the BLM added a provision
to the regulations that stated that livestock
water rights would be sought in the name of
the United States to the extent allowed under
state water law. This was added because the
BLM wanted to (1) clarify its policy, and (2)
make its policy consistent with that of the
U.S. Forest Service. The BLM explained in
the 1995 rulemaking that seeking water rights
under state law had been its policy since
1981, and that these regulations would not
create any new Federal reserved water rights
or affect valid existing rights.

Except for Federal reserved water rights
for Public Water Reserves, livestock water
rights are not Federal rights. They are state-
based rights that require the United States,
like any other entity, to comply with state
substantive and procedural requirements to
obtain them.

The present regulations limit BLM’s
flexibility to cooperatively pursue livestock
water rights with permittees or lessees.

To enhance such flexibility, the BLM

Proposed Revisions to Grazing Regulations for the Public Lands

Bureau of Land Management FES 04-39

is considering modifications to the water
rights provisions in this rulemaking and EIS.

1.2.2.13 Satisfactory Performance of
Permittee or Lessee

By regulation, the BLM must determine
whether applicants who apply for a new
grazing permit or lease or a permit or lease
subsequent to a preference transfer have a
satisfactory record of past performance. The
regulations define under what circumstances
operators would be deemed to have an
unsatisfactory performance, including:

» having had a Federal grazing permit or
lease cancelled for violations within 36
months of their application;

» having had a state permit or lease, for
lands within the grazing allotment for
which they are applying, cancelled for
violations within 36 months of their
application; or

* having been barred from holding a
Federal grazing permit or lease by order
of a court of competent jurisdiction.

Determinations of unsatisfactory
performance in cases such as these are
complicated by the wording of the present
regulations. Although it is clear that
if any one of these conditions exist the
applicant would be deemed to not have a
record of satisfactory performance, it is
ambiguous as to what constitutes satisfactory
performance. Some have interpreted the
existing regulatory language to mean that
there may be other conditions that would
result in a determination that the applicant’s
performance is unsatisfactory. This
open-ended definition has created some
confusion. For these reasons, the BLM
is considering revisions to the regulations
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to clarify the definition of satisfactory
performance for applicants for a permit or
lease in this rulemaking and EIS.

1.2.2.14 Changes in Grazing Use Within the
Terms and Conditions of Permit or Lease

The present regulations state that
changes in grazing use within the terms
and conditions of the permit or lease
may be granted by the BLM. There is no
regulatory language that defines what is
meant by “within the terms and conditions
of the permit or lease.” This could lead to
inconsistent interpretations and applications
of this provision. Clarification and definition
of what is meant by “within the terms and
conditions” is, therefore, a consideration in
this rulemaking and EIS.

1.2.2.15 Service Charges

Regulations allow the BLM to assess
a service fee for processing each crossing
permit, transfer of grazing preference, and
cancellation and replacement of a grazing
fee billing. Under the Federal Land Policy
and Management Act, these service charges
should reflect BLM’s processing costs and
should be adjusted periodically as costs
change. A $10 service fee is presently
assessed for each of the above actions. This
fee does not reflect BLM’s costs to provide
these services. Consideration of revisions
to the service charges to more adequately
cover costs is, therefore, addressed in this
rulemaking and EIS.

1.2.2.16 Prohibited Acts

Regulatory changes from 1978 through
the 1995 established several prohibited
acts that are part of the present regulations.
There are three categories of prohibited
acts. The third category of prohibited acts
identifies generally and specifically a number
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of Federal and state laws which, if violated
by the permittee or lessee, the permittee

or lessee may be subject to civil penalties
by the BLM (i.e., withdrawal of issuance,
suspension, or cancellation of permit or
lease) if:

¢ public land is involved or affected;

* the violation is related to grazing use
authorized by a BLM permit or lease;

* the permittee or lessee has been convicted
or otherwise found to be in violation of
the laws or regulations; and

* no further appeals are outstanding.

As presently written, it is somewhat
unclear as to whether or not the performance
of the prohibited act must occur on the
allotment for which the permittee or lessee
has a BLM permit or lease. In other words,
the current regulation does not limit citation
under these prohibited acts to a grazing
operator’s allotment, i.e., a permittee or
lessee can be cited for violating a law or
regulation outside the allotment and, if
convicted or otherwise found in violation, be
subject to civil penalties by the BLM.

Furthermore, there is concern that
some of the laws and regulations identified
in this category of prohibited acts could
result in penalties against permittees and
lessees that are unfair because they involve
a secondary penalty for violation of a law
or regulation. Some opponents of the
current rule characterized the prohibited
acts provision as a form of “double
jeopardy.” Although this is not a frequently
applied provision of the regulations, the level
of controversy over the issue warrants its
consideration in this rulemaking and EIS.
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1.2.2.17 Grazing Use Pending Resolution of
Appeals When Decision Has Been Stayed

In general, under current regulations, all
final BLM grazing decisions are implemented
after the appeal period expires unless the
decision is appealed and the Office of
Hearings and Appeals or the Interior Board
of Land Appeals stays the decision in
response to a petition for a stay. The current
regulations allow a petition for a stay to be
filed by a permittee, lessee, or interested
member of the public.

The current regulations address grazing
use pending resolution of appeals when a
decision has been stayed as follows:

e If a decision on an application for a
permit or lease is appealed and a stay is
granted, an applicant who was granted
grazing use in the preceding year may
continue at that level of authorized
grazing use during the time the decision
is stayed, except where grazing use in
the preceding year was authorized on
a temporary basis. If the applicant had
no authorized grazing use the previous
year or the application is for ephemeral
or annual grazing use, then grazing use
will be consistent with the final decision
pending resolution of the appeal.

e If a decision to change authorized use
is appealed and a stay is granted, the
grazing use authorized during the time
the decision is stayed will not exceed the
permittee’s or lessee’s authorized use in
the last year during which any use was
authorized.
An application for a permit or lease made
in conjunction with a preference transfer
is not specifically addressed in the current
rules. Based on the current regulations, if a
stay is granted on an appeal of an application
by a preference transferee, then grazing
use would be authorized consistent with
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the final decision pending resolution of
the appeal. This issue is addressed in this
rulemaking and EIS.

Of additional concern is the issue of
when an appellant is considered to have
exhausted his administrative remedies and
can proceed to court. The judicial review
provisions of the Administrative Procedure
Act, 5 U.S.C. 701-706, (APA) provide a right
of action against agencies and officers of the
United States to persons adversely affected
or aggrieved by an agency action. However,
such action may be sought in a Federal court
only when a decision is “final.” Generally, a
decision becomes “final” only after appellants
exhaust administrative remedies. The BLM
is attempting through this rulemaking to
find a balance between the exhaustion of
administrative remedies under the APA and
its responsibilities under FLPMA and the
TGA.

1.2.2.18 Treatment of Biological Assessments
and Evaluations in the Grazing Decision-
Making Process

The present regulations do not
specifically address biological assessments
or biological evaluations prepared in
compliance with Section 7 consultation
requirements of the Endangered Species
Act (ESA) or their treatment in BLM’s
decision-making process.

.A biological assessment (BA) is
prepared by an agency to determine whether
a proposed action is likely to: (1) adversely
affect listed species or designated critical
habitat, (2) jeopardize the continued
existence of species that are proposed for
listing; or (3) adversely modify critical
habitat. BAs must be prepared for “major
construction activities.” [50 CFR §402.02,
50 FR §402.12] The BA is submitted by
the preparing agency to the U.S. Fish and
Wildlife Service (FWS) and/or the National
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Oceanic and Atmospheric Administration,
Fisheries (NOAA, Fisheries) as part of the
formal Section 7 consultation process in
compliance with the ESA.

A biological evaluation (BE) is a
documented review of an agency’s programs
or activities in sufficient detail to determine
how an action or proposed action may affect
any threatened, endangered, proposed or
sensitive species or proposed or designated
critical habitat. BEs are often prepared in
the format of a BA. Where listed species
are not likely to be adversely affected and
formal consultation is not anticipated, the
BE provides the basis of evaluation during
informal consultation with the FWS and/or
the NOAA, Fisheries.

The Interior Board of Land Appeals
(IBLA) has ruled that biological assessments
should be treated as proposed decisions
subject to protest and appeal. Blake v.
Bureau of Land Management, 145 IBLA
154(1998), aff’d, 156 IBLA 280 (2002).
Treating biological assessments and
biological evaluations as decisions would
add additional administrative review and
process steps beyond those required for a
proposed action and could cause considerable
delay in reaching a final decision on a
proposed action. Due to concerns about such
consequences, the BLM is addressing this
issue in this rulemaking and EIS.

1.3 Overview of Public
Participation

A brief summary of the scoping process,
the results of scoping, and the issuance of the
proposed rule and draft EIS are presented in
this section.

1.3.1 Summary of Scoping Process

The BLM published an Advance Notice
of Proposed Rulemaking (ANPR) and Notice
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of Intent (NOI) to prepare an EIS in the
Federal Register on March 3, 2003. These
notices requested public comment to assist
BLM in the scoping process for both of these
documents. Copies of these two publications
were found in Appendix D and Appendix

E, respectively, of the draft EIS and are
incorporated by reference in this final EIS.
The comment period for the ANPR and NOI
ended on May 2, 2003.

BLM held four public scoping meetings
in March 2003 in Albuquerque, New Mexico;
Reno, Nevada; Billings, Montana; and
Washington, D.C., to take comments and
suggestions for the proposed rule and the
draft EIS.

Site Approximate | Number
Attendance of

Speakers
from the
Public

Reno, 200 25

Nevada

Billings, 60 23

Montana

Albuquerque, | 50 27

New Mexico

Washington, | 25 5

D.C.

See Chapter 5 for additional discussion of
the scoping process.

1.3.2 Results of Scoping

The BLM received more than 8,300
comments on the ANPR and the
NOI. Comments were made orally at the
four public meetings and submitted by letter,
e-mail, and facsimile. Most of the written
comments were form letters; about 35 letters
containing substantive comments were
received from special interest organizations
and state and Federal agencies.
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The public comments were extremely
useful in the development of the Proposed
Rule. The following summarizes some of
the major results of scoping with respect to
what was included or not included in the
Proposed Rule:

» It was stated in the ANPR that
consideration was being given to
a proposal whereby BLM would be able
to authorize the locking of gates on public
land to protect private land and improve
livestock operations. There was almost
universal opposition from all groups to
this proposal and it was dropped from
further consideration in this rulemaking.

» It was stated in the ANPR that BLM
was considering establishing provisions
addressing reserve common allotments
to be managed as reserve forage areas
for use by permittees whose allotments
were undergoing restoration treatments
and required rest from grazing. Public
comments were mixed on this issue, but
there were sufficient concerns raised in
the public comments that we decided to
drop reserve common allotments from
further consideration in this rulemaking.

» It was stated in the ANPR that BLM
was considering clarifying which
nonpermit-related violations we might
take into account in penalizing a
permittee or lessee. This was a very
controversial issue. Although we
considered removing several of the
identified Federal and state laws and
regulations from the list of prohibited
acts, we determined that we did not have
sufficient justification for making this
change in the proposed rule. However it
is included in an alternative.

« Although the only reference to
monitoring in the ANPR was with
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respect to the definition, numerous
comments were received from the public
regarding the need for monitoring and
for basing decisions on monitoring. In
particular, there was public support for
requiring that monitoring data be used
in evaluating and determining if existing
grazing management practices or levels
of grazing use are significant factors

in failing to achieve the standards

and conform with the guidelines for
grazing administration. For this reason,
the proposed action incorporates

a requirement for using standards
assessment and monitoring in arriving
at the determination called for in
§4180.2(c). In addition, an alternative
is provided which allows discretion by
the BLM manager in using assessment
and monitoring data in making such
determinations.

It was stated in the ANPR that BLM was
considering changes to the definition

of grazing preference. Ranchers and
livestock industry representatives

were strongly in favor of returning to
the pre-"95 regulatory definition of
“preference” which defined the term

as the total number of animal unit
months of livestock grazing on public
lands apportioned and attached to base
property owned or controlled by the
permittee or lessee. The BLM adopted
this recommendation in the proposed
regulation, but maintained the concept
from the current regulatory definition
that “preference” also means a “superior
or priority position against others for the
purpose of receiving a grazing permit or
lease” (§4100.0-5).

The public provided many thoughtful

comments on the other issues raised in the
ANPR as well as issues not addressed in
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the ANPR. There were many differing
opinions about the pros and cons of

various regulatory provisions and these
comments were seriously considered in this
rulemaking. More detailed descriptions and
summaries of the public scoping comments
are found in Chapter 5 of this EIS.

1.3.3 Issuance of Proposed Rule and
Draft EIS

Based on the review and evaluation of
the scoping comments, proposed revisions to
the grazing regulations were developed and
a draft EIS prepared. On December 5, 2003,
the Department of the Interior Secretary,
Gale Norton, announced the proposed rule
at a meeting in New Mexico. On December
8, 2004, the proposed rule was published in
the Federal Register. The Environmental
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Protection Agency notice of availability
(NOA) of the draft EIS on the proposed rule
was published in the Federal Register on
January 2, 2004 initiating a 60-day public
review period for the draft EIS. The BLM
issued its NOA for the draft EIS in the
Federal Register on January 6, 2004. A
subsequent Federal Register notice modified
the comment period for the proposed rule
so that it too ended on March 2, 2004,
concurrent with the end of the comment
period for the draft EIS.

Five public meetings were announced
in the NOA. Due to public interest a
sixth meeting was added to the schedule.
Transcripts of the public meetings are posted
on the Internet and may be accessed at
www.blm.gov/grazing. The following is a
summary of attendance at the public meetings
held on the proposed rule and draft EIS:

Sit Date tendance | Speakers
Salt Lake City, Utah January 27, 2004 90 25
Phoenix, Arizona January 28, 2004 30 17
Boise, Idaho January 31, 2004 45 14
Billings, Montana February 2, 2004 31 19
Cheyenne, Wyoming February 3, 2004 29 14
Washington, D.C. February 5, 2004 17 6

The proposed rule and draft EIS
were both posted on BLM ‘s Web site.
Approximately 18,000 comment letters
or e-mails were received. Comments are
posted on the Internet and may be accessed
at www.blm.gov/nhp/news/regulatory/
index.htm.

Oral and written comments were coded,
reviewed and evaluated by the BLM. Because
of the volume of comments received,
summary comments were developed for
similar substantive comments. Responses to
the summary comments are found in Chapter
5 of this EIS.
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Figure 1-4. The EIS and rulemaking process.
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1.4 Rulemaking and EIS

Process and Schedule

The general process for a rulemaking
is as follows: Federal rulemakings are
governed by the Administrative Procedure
Act (APA) which, among other things, gives
the public, with some exceptions, the right
to participate in the rulemaking process by
commenting on proposed rules. Agencies
may publish an Advance Notice of Proposed
Rulemaking (ANPR) as a means of obtaining
public comment on issues the agency is
considering addressing in a proposed rule.
After consideration of any public comments,
the agency publishes the proposed rule in
the Federal Register for a set period of
time for the receipt of comments from the
public. All comments are considered and
changes may be made to the final rule on the

Notice of Final Rule
Availability and Record
of Final of Decision a
EIS Published [B| Published SIS EINENIEET
in Federal in Federal
Register Register

basis of comments received. The final rule is
also published in the Federal Register with
the effective date 30 days, or in the case of a
significant rule, 60 days from the publication
date. The rulemaking then becomes part
of the Code of Federal Regulations.

The preparation of an environmental
impact statement (EIS) is governed by
the National Environmental Policy Act
of 1969 (NEPA) and the Council on
Environmental Quality implementing
regulations at 40 CFR Parts 1500-
1508. When a proposed action, including
a proposed regulatory or legislative
recommendation, is projected to have a
significant effect on the quality of the human
environment an EIS must be prepared. An
EIS is intended to provide decision makers
and the public with a complete and objective
evaluation of significant environmental
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effects, both beneficial and adverse, resulting
from a proposed action and all reasonable
alternatives. An EIS is the major vehicle
for fulfilling the substantive environmental
goals set forth in NEPA. The EIS process
begins with the publication of a Notice of
Intent (NOI) to prepare an EIS and request
for public input. Public scoping meetings are
also generally announced in the NOI. This
early public process is known as scoping and
must be open for a minimum of 30 days. The
purpose of scoping, among other things, is to
involve the public and affected agencies early
in the process and to help identify significant
issues to be analyzed, as well as alternatives
and potential effects to be addressed. After
scoping, the agency prepares a draft EIS. The
draft EIS identifies the purpose and need for
the proposed action, identifies alternatives,
including the proposed action, the no action
alternative, and other alternatives that meet
the purpose and need; describes the affected
environment; identifies the effects of the
alternatives on the human environment; and
summarizes consultation and coordination
accomplished in the preparation of the draft
EIS. The draft EIS is then released for public
review, at least for 45 days but more
typically for 60 days. After public review
and consideration of all comments, the
agency issues a final EIS in which responses
are provided to all comments on the draft and
any changes in the EIS are incorporated in
the final EIS, including any changes in the
proposed action. The final EIS is released
for 30 days, after which the agency issues a
record of decision (ROD) which sets forth the
agency’s final decision on the action.

Figure 1.4 graphically displays the EIS
and rulemaking process.
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1.5 Relation to Other
Policies, Programs, and
Plans

The BLM initiated or is a partner in
the development of a number of policy and
program efforts related to the management
of grazing on public lands. These efforts are
summarized below:

Sustaining Working Landscapes Policy
Initiative

On March 25, 2003, the BLM announced
the initiation of a public process to gather
input on actions the BLM could take to
achieve the goals of the Sustaining Working
Landscapes Initiative (SWL). The idea was
to begin identifying means for improving
the long-term health and productivity of the
public lands through innovative partnerships
with permittees and lessees within the present
regulatory framework.

Twenty-three public workshops were held
in the West and one was held in Washington,
D.C. At those workshops we introduced
several concepts for consideration, including
Conservation Partnerships, Reserve
Common Allotments, Voluntary Allotment
Restructuring, Conservation Easements,
and Endangered Species Mitigation. The
public raised many valuable comments
and legitimate concerns. As a result of the
workshops, as well as a national meeting of
BLM Resource Advisory Council (RAC)
representatives held in Washington, D.C., it
was decided in April that the BLM would
benefit from more involvement and advice
from our established advisory councils
throughout the West before moving forward
with the Sustaining Working Landscapes
Initiative.

It was decided not to try to develop
policy guidance--even in draft form. Rather,
the BLM reviewed the comments from the
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workshops and provided responses to many
of the questions raised. This information was
then provided to the RACs.

The major components considered in the
Sustaining Working Landscapes Initiative
and reviewed by the RACs are summarized
below:

(1) Forming Conservation Partnerships
with Grazing Permittees and Lessees--
Authorized under FLPMA, Conservation
Partnerships allow permittees and lessees
to voluntarily enter into contracts or
agreements with the BLM to achieve upland
recovery, riparian-wetland restoration,
enhanced or improved water quality and
quantity, improved wildlife or fisheries
habitat, and listed species recovery. In
return, conservation partnerships would
allow permittees and lessees to seek grants
to pay for labor and materials invested in
conservation practices or provide increased
management flexibility within agreed-on
parameters.

(2) Voluntary Allotment Restructuring
by Permittees to Improve Range Conditions-
-Voluntary allotment restructuring involves
merging two or more allotments in which one
or more of the permittees or lessees agrees
to temporarily not graze their livestock. The
other permittees or lessees would then be
allowed to graze their herds over the entire
area, resulting in lighter grazing use. The
goal is to improve range conditions while
supporting permittee economic viability.

(3) Establishment of Nonregulatory
Policy for Reserve Common Allotments--
Reserve Common Allotments (RCAs) would
be managed as reserve forage areas to
restore and recover rangeland. The BLM
would allow RCAs to be used by permittees
and lessees who are engaged in rangeland
restoration and recovery activities that require
them to rest their customary allotments. By
temporarily shifting their livestock to RCAs,
permittees and lessees would be able to rest
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their allotments while still meeting their
economic needs.

(4) Encouraging Creative Ways to
Achieve Endangered Species Act Objectives-
-The preceding SWL elements all provide
options for mitigating effects on listed
species resulting from livestock grazing.

For example, Conservation Partnerships
could be used to restore rangelands, which
benefit listed species. RCAs are intended

to be grazed intermittently, but not to

a degree inconsistent with their long-

term conservation objective. Restructured
allotments could incorporate forage reserves
for grazing. Conservation easements

could serve as mitigation for some listed
species. Mitigation banks could also be an
option under these concepts. They would
permanently preserve or create listed species
habitat, and then use that habitat as a source
of mitigation credits to be sold to other land
users to mitigate land development effects
on listed species in order to comply with the
Endangered Species Act.

The twenty-three (23) affected RACs
in the West met throughout the summer
and fall of 2003. RAC comments and
recommendations were submitted to the
BLM State Directors and forwarded to the
Director in November 2003. These comments
and recommendations will be used, along
with feedback from this rulemaking, in any
future effort to develop a Sustaining Working
Landscapes policy initiative. BLM decided,
however, to defer any further consideration of
the policy initiative until after the completion
of revisions to the grazing regulations.

Healthy Forests Initiative

The Healthy Forests Initiative is a
Presidential initiative that aims to reduce
unnecessary regulatory obstacles and allows
for more effective and timely forest and
rangeland health actions. It will reduce the
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cost and time required to plan treatments that
are designed to improve forest and rangeland
health, by expediting Endangered Species Act
consultations and streamlining environmental
assessments. These measures will help
protect forests and grazing lands from
devastating wildfires caused by excessive
fuel buildup.

The new procedures preserve the
principle of partnerships with local
communities and interests. Fuels treatment
projects carried out under the Healthy
Forests Initiative will be collaborative,
including all local stakeholders and partners.

National Fire Plan

The Department of the Interior, the
Forest Service and states are collaborating
on the implementation of the National
Fire Plan through guidance provided by
the Collaborative Approach for Reducing
Wildland Fire Risk for Communities and
the Environment Ten Year Comprehensive
Strategy (hereinafter referred to as the
Ten Year Comprehensive Strategy) and
the Ten Year Comprehensive Strategy
Implementation Plan. The agencies
have installed tracking and reporting
mechanisms to provide accountability as
accomplishments are made in firefighting,
rehabilitation and restoration, hazardous
fuels reduction, community assistance, and
research. Collaboration with state and local
governments is an important component of
the Implementation Plan.

The National Fire Plan sets a long-
term investment that will help protect
communities, natural resources, and the lives
of firefighters and the public. It is a long-
term commitment based on cooperation and
communication among Federal agencies,
States, local governments, Tribes, and
interested publics.
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Like the Healthy Forests Initiative, an
integral element of the National Fire Plan is
to reduce excess forest and rangeland fuels
which contribute to catastrophic fires and can
harm adjoining grazing land.

Vegetation Treatment EIS

The BLM is preparing a national
programmatic EIS to update four existing
EISs for 13 western States, and to analyze
vegetative treatments in four other western
States and Alaska. The Vegetation Treatment
EIS would examine the effects of such
treatment as prescribed fire, herbicides and
biological control agents, and mechanical and
manual extraction.

As part of the EIS, the BLM will also
evaluate the potential risks to humans, fish,
and wildlife from several new herbicides
that were not evaluated in earlier EISs. The
BLM will also develop protocols as part of
the EIS that will allow it to evaluate risks
from chemicals that may be developed in the
future.

The Vegetation Treatment EIS
would analyze restoration activities such
as prescribed fire, understory thinning, forest
health treatments, or other activities related to
restoring fire-adapted ecosystems.

BLM Sage-Grouse Habitat Conservation
Strategy

The BLM is presently working to help
reverse the declining populations of the
greater sage-grouse, a species under review
for federal listing under the ESA, through
development of a comprehensive agency
habitat conservation strategy. In addition,
the BLM is working closely with each of
the eleven state wildlife agencies that are
completing state-level conservation plans.
The BLM’s conservation efforts will be
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integrated into these state-level conservation
plans.

Before the arrival in the West of settlers
of European descent, sage-grouse were
widely distributed, inhabiting sagebrush
habitats across areas that are now portions
of at least 12 western States and three
provinces in Canada. Sage-grouse have
since been extirpated from 1 State and 1
Province. In 1998, a leading sage-grouse
researcher estimated that overall distribution
of all sage-grouse had decreased by an
estimated 50 percent since settlement of the
West began, and that the apparent breeding
population size had decreased from 45 to 80
percent since the early 1950’s, with much of
that decrease occurring since 1980. At that
time, the rangewide spring population of
sage-grouse was estimated at 142,000 birds.
This estimate included what in 2000 was
recognized as the Gunnison sage-grouse,

a new species whose decline in range and
numbers far exceeds that of the now greater
sage-grouse. There is no single factor
responsible for the declines. Rather, it is
primarily a combination of the continuing,
loss, degradation and fragmentation of the
habitats to which they are so closely tied,
exacerbated by periodic drought.

Today the BLM manages over 50 percent
of the remaining greater sage-grouse habitat.
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The BLM Sage-Grouse Habitat Conservation
Strategy describes the actions necessary

to conserve sage-grouse and their habitats

on BLM land. Each BLM state within the
range of the sage-grouse will develop a
state-level, BLM-specific strategy. Both the
BLM national and state strategies are being
developed to complement state wildlife
agency led conservation efforts.

The Strategy will provide BLM managers
in different states with consistent guidance to
aid the development of their respective sage-
grouse BLM state-level habitat conservation
strategies by making recommendations to
ensure conservation of sagebrush habitat and
sagebrush dependent species. The strategy is
a sage-grouse range-wide effort that involves
a diverse group of cooperators including
multiple Federal, state and Tribal agencies
as well as special interest groups and private
landowners.

Appropriate and timely conservation
measures for sage-grouse are critical to
preventing further population declines and
ESA listing of the species. Once a species
is listed, land management activities and
uses become more restrictive. Pro-active
conservation measures on BLM’s part may be
the key to preventing the ESA listing of the
sage-grouse.
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