Onshore Oil & Gas Order # 1

An Overview of the Application for Permit to Drill Process

Variances, Waivers, Exceptions & Modifications

>> T. Spisak: 

Thanks. Let's now go back to Bryce who has some information for you on variances, waivers, exceptions and modifications. Let's roll the tape.

>> B. Barlan: 

The goal of my presentation is to provide you with information on what variances and waivers, exceptions and modifications are. I'll also explain how a request can be made for each option and what should be included with your request. Finally, I'll provide you with a better idea of what BLM's review and approval process entails for variances and waivers, exceptions or modifications.

In this presentation I'll review the definitions, applicability, criteria for approving and review and approval process associated with variances and waivers, exceptions or modifications.

A variance is an approved alternative to a provision or standard that's been established by this order. Variances do not apply to provisions of any other regulations, laws or orders.

The operator can make a request for a variance to the BLM or FS via a written statement. The request must state what provision or standard the variance is being asked for, as well as an explanation of how the intent of the provision or standard would still be satisfied. If the operator wishes to request for a variance at the permitting stage, they may attach the request to the applicable APD. If the applicant wishes to request a variance post approval of an APD, they may attach the request to a sundry notice.

A good example of a variance would be BLM's minimum standard established for blow‑out prevention equipment. Under item C of the drilling plan, the operator must state their minimum specifications for blow‑out prevention equipment. These specifications must meet BLM's minimum standards outlined in onshore order number 2. The standard BLM has established was meant for safety purposes in situations where a blow‑out during drilling operations may potentially occur. If the well being drilled is a shallow one, the BLM may grant a variance to this requirement because the chances of encountering a high pressure zone would be unlikely.

The remainder of the presentation will be focusing on waivers, exceptions, or modifications. Waivers, exceptions and modification apply specifically to lease stipulations on federal leases only.

By definition, a waiver is a permanent exemption of a stipulation. This means that if a stipulation was attached to a lease when it was issued and a waiver is now granted, the stipulation would no longer apply anywhere within the leasehold. An exception is a one‑time exemption for a particular site within the leasehold. Exceptions are determined on a case by case basis and the stipulation continues to apply to all other sites within the leasehold. I would like to emphasize now that this would be the most common and convenient option to use. A modification is a permanent change to the terms of a lease stipulation. Depending on the specific modification, the stipulation may or may not apply to all sites within the leasehold to which the restrictive criteria are applied.

The criteria for granting a waiver, exception or modification will be based either on information demonstrating that the factors leading to the stipulation’s inclusion into the lease have changed significantly to make the protection no longer justified or it has been determined that the proposed action would not cause unacceptable impacts. The written request should also include supporting information associated with the criteria. Examples of supporting information are: A plan to adequately protect affected resources, including related on site or off site mitigation efforts. Or, time frames for initiation and completion of proposed operations. Because exceptions are and will continue to be the most commonly requested option, I'll provide an example of an exception. Say suppose a lease contains a seasonal timing restriction on surface use that requires avoidance of elk winter range from April November 15th to April 15th. A one time exception to this seasonal restriction could be granted if a mild winter was occurring and expected to continue throughout the period the exception was being granted.

Depending on the request being made and the resource potentially impacted by approval of the request, BLM may have to coordinate with other state or federal agencies such as the state Department of wildlife or the U.S. Fish & Wildlife Services.
If the authorized officer determines that the waiver, exception or modification being considered is substantial, the proposal will be subject to a 30‑day public review period. If the request is being made via the NOS or APD, the 30‑day posting period for all federal APDs may serve as the public notification period. However, if the authorized officer determines the waiver, exception or modification being considered is not substantial and does not substantially modify the terms of the lease, public notification would not be required. Decisions on waivers, exceptions or modifications are subject to administrative review by the State Director and thereafter may be appealed to the IBLA. Variances, on the other hand, are not subject to administrative review or are they appealable to the IBLA. In situations where an operator has submitted a request for a waiver, exception or modification after drilling as commenced, the BLM or the Forest Service may consider verbal requests in which the operator must follow up with a written notice within seven days.

On National Forest Service system lands, the Forest Service shall be the authorized officer when granting a request for a waiver, exception or modification. This would be subject to Forest Service appeals procedures.

In summary, the major difference that sets variances apart from waivers, exceptions or modifications, is that variances apply to provisions or standards established by the order whereas waivers, exceptions, or modifications apply to lease stipulations of federal leases only. An operator may make a written request for a variance or for a waiver, exception or modification during the APD permitting process or for post APD approval operations. If the request is being made during the permitting process the operator may attach the request to the APD package. If the request is being made for post‑APD approval operations, the operator may submit their request via the sundry notice process with a written request attached to the form. Depending on the request being made for waivers, exceptions or modifications, a public comment period may be required. Or coordination with other state or federal agencies may also be required, depending on the request being made. Decisions on waivers, exceptions or modifications are subject to administrative review and are appealable to the IBLA, whereas variances are not. On National Forest system lands, the Forest Service shall be the authorizing officer when granting a waiver, exception or modification to a lease stipulation in which it would be subject to Forest Service appeal procedures.

>> T. Spisak: 

Thanks, Bryce. If a company needs a waiver, exception or modification, do they contact the Field Office or should they be going through the state office?

>> B. Barlan: 

Well, Tim, a waiver, exception or modification requested in association with the APD would be made at the Field Office. In addition, the evaluation and approval or denial of the request shall also be made at the Field Office level. Now, if the request involved a permanent change to the lease stipulation, this being a waiver or modification, the Field Office would coordinate that with the state office lease adjudicators, of course.

>> T. Spisak: 

While you're on the line, I have a question for you. This was a ‑‑ not a follow‑up but was a part 2 of one of the ones we discussed earlier. It says: our leases say we need a cultural survey. Why if a surface owner is the state?

>> B. Barlan: 

Excuse me?

>> T. Spisak: 

It says our lease says we need a cultural survey. Why if the surface owner is the state?

>> B. Barlan: 

Well, because in order to approve an APD we, the BLM, still need to comply with other regulations such as NEPA, such as NHPA, which is the national historic preservation act, Endangered Species Act. So prior to approving APD we need to comply with those. And in situations those may need a cultural survey.

>> T. Spisak: Very good.
