Onshore Oil & Gas Order # 1

An Overview of the Application for Permit to Drill Process

Split Estate

>> T. Spisak: 

Operations on split estate lands are important and the revised order changes some aspects of BLM's policy. We're now going back to Bryce who has prepared a briefing for you on split estate. Let's roll the tape.

>> B. Barlan: 

The following presentation will cover specific requirements and procedures when operating on split estate lands.

My goal is to provide you with information on certain provisions and recommendations specific to split estate at the APD permitting stage.

Topics in this segment include: surface owner notifications the operator must make prior to entry, required certified statements by the operator, surface access agreements, and surface owner protection bonds.

The scenarios for which split estate applies to are illustrated on the graphic. Split estate provisions apply specifically to private surface owners, state surface managing agencies and Indian lands. Before we begin, let's go over a few terms applicable to this presentation.

Split estate means lands where the surface estate is owned by an entity or person other than the owner of the federal or Indian oil and gas.

Private surface owner means a nonfederal or non‑state owner of the surface estate. This includes any Indian owner of the surface estate not held in trust by the United States.

Indian lands are lands or interest in lands of an Indian tribe or an Indian allottee that's held in trust by the United States or which is subject to a federal restriction against alienation.

As mentioned earlier in the broadcast, the operator must make a good‑faith effort to notify the surface owner prior to entry for planning, staking or resource surveying purposes. Furthermore, operators are encouraged to notify the BLM or where applicable the Forest Service as well. If the operator intends to conduct resource surveys or inventories, they're encouraged to reach an agreement about the time and method for which the survey or inventory would be conducted. However, if an agreement can't be reached, the operator still has the right to enter upon the lands to perform these activities.

Prior to APD approval, the operator must provide three certified statements specific to split estate. The operator must certify that, one; they've made a good‑faith effort to notify the surface owner prior to entry. Two, they've made a good‑faith effort to reach a surface access agreement with the surface owner and whether an agreement was reached. Three: they made a good‑faith effort to provide a copy of the SUPO to the surface owner of the well site location. With regards to Indian lands with federal minerals, the operator must make a good‑faith effort to notify the tribe or Indian allotted surface owner prior to entry. At the very least, the appropriate BIA office will be notified if the surface owner cannot be reached. As far as surface access agreements are concerned for Indian lands, the operator must make a good‑faith effort to reach an agreement with the tribal or Indian allotted surface owner, with the assistance and concurrence from the BIA. After the APD is approved, the operator must make a good‑faith effort to supply a copy of the conditions of approval to the surface owner. However, approval of the APD is not contingent upon the delivery of the conditions of approval to the surface owner. On split estate lands, the BLM offers the same level of environmental protection as would be provided for on federal lands and will consider the surface owner's concerns prior to approving the APD.

A surface access agreement may come in many forms. It may include various types of information such as the terms and conditions of land use. It may be a waiver from the surface owner for access. Or it may be an agreement for compensation. The thing to remember is that the BLM or the Forest Service is not privileged to the content of the surface access agreement. All that the BLM or the Forest Service requires is a certification from the operator stating appear good‑faith effort was made to reach an agreement and whether an agreement was reached.

If a surface access agreement cannot be reached with the surface owner, the operator must submit an adequate bond to the BLM for the benefit of the surface owner that would be sufficient to either pay for loss or damages, such as loss or damages to crops or tangible improvements, or as otherwise required by the authority under which the surface was patented and the terms of the lease. This is known as a surface owner protection bond. In no case in either scenario will the bond amount be less than a thousand dollars. If the surface owner feels the bond amount is insufficient, they may appeal to the IBLA, BLM's decision to accept the bond. There are two major differences between the new order and the old order which regards to surface owner protection bonds. Under the old order, the amount of the surface owner protection bond was based on losses defined by the stock raising homestead act. The stock raising homestead act allowed the surface owner to be compensated for loss in damages to crops and tangible improvements. Under the new order, the amount of the bond should be no less than $1,000 even if what was calculated for loss and damages was less than $1000. Under the old order, the bond amount was based on a criteria established by the stock raising homestead act, even if the surface was patented under a totally different law. In the new order, the bond amount may be based on the specific authority under which the surface was patented.

In summary, the operator must make a good‑faith effort to notify the surface owner prior to entry for planning, staking and resource surveying purposes. The operator must certify in their APD that a good‑faith effort was made to notify the surface owner prior to entry, a good‑faith effort was made to reach a surface access agreement with the surface owner and whether an agreement was reached. Lastly a good‑faith effort was made to provide the SUPO to the surface owner of the well site location. If an agreement cannot be reached, the operator must submit to the BLM a surface owner protection bond.

If you don't already know, BLM has a split estate brochure that's available to operators, surface owners and BLM and Forest Service employees through the national BMP website or at your local Field Office.

>> T. Spisak: 

Bryce talks a lot about a good‑faith effort. How do we know what this is a good‑faith effort?

>> J. Burd: 

We discussed in the preamble good‑faith effort because a number of operators ‑‑ or commenters asked us for a definition but we realize add good‑faith effort could take shape in many different ways, probably too many ways to codify. So we didn't try to define it there. We did throw out some examples, though. An example, for instance, of something that wouldn't be a good‑faith effort, would be just one phone call that didn't ‑‑ unanswered phone call. But, on the other hand, if you had a log of many unanswered phone calls and a number of letters that had been returned that were properly addressed, then would that constitute a good‑faith effort.

>> J. Spegon: 

I agree, and I would like to give a couple examples from the field. One is the surface use agreement. That's usually done by telephone. The operator is trying to contact the private surface owner by phone. And then the second kind of example would be when they're trying to deliver a Surface Use Plan of Operations to the private surface owner. That would be done by mail. So maybe a couple of certified mail certificates would be proof of a good‑faith effort.

>> T. Spisak: 

Barry, has the Forest Service had any similar issues along this line?

>> B. Burkhardt: 

Not really, mainly because we really have no authority on split estate lands, but often get involved if there's associated access to the well pad or something. Then locally, based on agreements of the field office, it would depend on who would take the lead on the environmental analysis.

>> T. Spisak: 

How involved as the surface owner gotten in development of conditions of approval?

>> J. Burd: 

We sort of addressed this in the preamble as well. We emphasize that we always invite the surface owner to the onsite inspection. We always consider what the surface owner has to say. We might make adjustments that are appropriate, such as a road realignment or something like that. However, if the surface owner had an agreement with the operator and that included terms unrelated to the proposed action, then it wouldn't properly be a condition of approval then. That would be something of a private contract between the surface owner and the operator and BLM wouldn't enforce those terms.

>> T. Spisak: 

Very good.
