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Instruction Memorandum No. UT 2004-061 
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To: 

AFOs
Attention: 
Outdoor Recreation Planners, Land Use Planners

From: 

State Director
Subject: 
Designating Off Highway Vehicle Routes in the Land Use Planning Process
Program Area: Off Highway Vehicles (OHV) and Land Use Planning

Purpose: Provide clarification and additional guidance for OHV route designation decisions in the land use planning process.

Background: Both Executive Order 12608 and the Code of Federal Regulations (43 CFR Part 8340) require BLM to designate all public lands as Open, Closed or Limited for Off Highway Vehicle use.  These designations are made in Resource Management Plans (RMPs) or in plan amendments.  For areas in the Limited category, BLM also determines route designations, e.g., specific routes available for OHV travel.

Improving OHV management throughout the state has been a high priority for Utah BLM.  In establishing designated road and trail networks through the planning process, Field Offices are able to better manage OHV use on the public lands and recreation opportunities for the public.

Several Utah BLM Field Offices are revising their RMPs, and other Field Offices will start revising their RMPs over the next few years.  Scoping has consistently identified OHV use as a major issue to be addressed in the land use planning process.  BLM recognizes that the public has a number of concerns related to OHV designations and management.  A key RMP decision and a crucial factor in OHV management is determining where OHV use is appropriate.  This guidance will assist Field Offices in making route designation decisions both in RMPs and future travel management plans. While under the current policy (IM 2004-005 Clarification of OHV Designations and Travel Management in the BLM Land Use Planning Process), Field Offices are to make as many route designation decisions as possible within areas designated for limited OHV use in the RMP process, it is the Utah State Office expectation that each RMP Record of 

Decision will include a system of designated routes for those areas in the limited category.  While flexibility to accommodate local circumstances is needed, there needs to be a consistent approach to route selection and adherence to the regulation in 43 CFR 8342.1 which states:
All designations shall be based on the protection of the resources of the public lands, the promotion of the safety of all the users of the public lands, and the minimization of conflicts among various uses of the public lands; and in accordance with the following criteria:
(a) Areas and trails shall be located to minimize damage to soil, watershed, vegetation, air, or other resources of the public lands, and to prevent impairment of wilderness suitability.

(b) Areas and trails shall be located to minimize harassment of wildlife or significant disruption of wildlife habitats.  Special attention will be given to protect endangered or threatened species and their habitats.

(c) Areas and trails shall be located to minimize conflicts between off‑road vehicle use and other existing or proposed recreational uses of the same or neighboring public lands, and to ensure the compatibility of such uses with existing conditions in populated areas, taking into account noise and other factors.

(d) Areas and trails shall not be located in officially designated wilderness areas or primitive areas.  Areas and trails shall be located in natural areas only if the authorized officer determines that off‑road vehicle use in such locations will not adversely affect their natural, esthetic, scenic, or other values for which such areas are established. 
Action: The following applies in making route selections in RMPs or other activity plans. 
· Changes in route designations (new routes or closures) in the limited areas may be made under activity level plans or with site specific National Environmental Policy Act (NEPA) analysis

· There will be no exceptions that allow for cross-country travel for game retrieval or antler gathering in areas designated as limited or closed (This policy is consistent with the policies of all the National Forests in Utah, none of which allow this off-road use)
· In areas limited to designated routes, only designated routes are open to motorized use
· At a minimum, during the RMP scoping process BLM will use Planning Bulletins to request road and trail information from the public

· Permitted activities may be outside the scope of OHV designations (see OHV definition Attachment 1) 

· Any fire, military, emergency or law enforcement vehicle when used for emergency purposes is exempted from OHV decisions
· Field offices have the authority to address snow machine use in planning if it is warranted

· OHV routes including narrower ATV routes and single track trails (which may be in dry, unvegetated washes) will be considered in the same manner as other types of routes

· Wilderness Study Areas are to be either designated as limited or closed to OHV use, and must be managed and monitored to comply with the interim management policy non-impairment standard.

· Rationale for route designation decisions will be documented

· In the final RMP decision designated OHV routes will be portrayed by a map entitled “Field Office Travel Plan and Map”
· There is no nexus between the route designation process and R.S.2477 assertions.  However it is important to recognize the sensitivity of this issue and to communicate closely with cooperators throughout the designation decision process.  Counties have the option of working with the BLM to process their R.S. 2477 claims and BLM may formally disclaim any interest of the United States in certain R.S. 2477 highway rights-of-way using the Recordable Disclaimers of Interest in Land authority provided by Section 315 FLPMA (43 U.S.C 1745).  The following is an example of language that should be included in the travel plan section of the RMP or travel management plans.
No regulations to either assert or recognize R.S. 2477 rights-of-way currently exist. While thousands of R.S. 2477 claims have been asserted by various counties, it is beyond the scope of this document to recognize or reject R.S. 2477 assertions, and this issue is not addressed further. Nothing in this document is intended to provide evidence bearing on or addressing the validity of any R.S. 2477 assertions. At such time as a decision is made on R.S. 2477 assertions, BLM will adjust its travel routes accordingly, if necessary.
Utah BLM has identified the following steps that shall be taken in the route designation process.  
1) Field Offices begin with existing inventory and data.
Field Offices will use all available data to comprise the inventory of the existing route network. This may include county data, state data, and data from other agencies (UDWR, UDPR, USFWS, USFS, etc.), interest groups, and individuals, as well as satellite or photo imagery. Field Offices are encouraged to start early with outreach to the public and partners in asking for route data. Field Offices should review their RMP schedules, determine the point at which they may no longer accommodate analysis of new information and communicate this deadline to the public early in the planning process. 
All data must include documentation of who collected it, when it was collected, the method of collection, the purpose of collection, and the information itself (routes, trails, campsites, wildlife areas, range improvements, etc.).  For the purpose of planning, alternative development and analysis, Field Offices will accept properly documented data from the public as part of the inventory and assume that such data are correct for analysis purposes.  However, this does not necessarily mean those routes will be designated as available for OHV use.  Field Offices may choose to verify the data as they deem appropriate at any time during the planning process.
2) Define purpose and need of the existing routes.
In this step the purpose and need for the existing routes are examined in terms of the existing situation, not in terms of proposed planning decisions. Field Offices will need to work collaboratively with internal and external partners’ information to determine the purpose and need of routes, including examining administrative or permitted uses (e.g. minerals, authorized range developments, or special recreation permits). At this stage, it may be beneficial to develop a route numbering or identification system for easier tracking and comment analysis. This numbering system could be for planning purposes only.  If a Field Office desires to use a numbering system that would later be implemented on the ground, they should coordinate closely with the local counties.  See Attachment 2 for a route numbering system example. 

3) Identify resource and use conflicts for particular areas and for individual routes.
It is recommended that Field Offices utilize an interdisciplinary team as well as their RMP cooperating agencies for special expertise to identify conflicts and benefits of various routes.  The conflicts and benefits should be documented using a matrix or spreadsheet (see Attachment 3 for an example).  In determining potential impacts, conflicts and benefits, at a minimum the NEPA critical elements of the human environment will be considered.  These are the basis for the Field Office designation criteria.  The critical elements for the human environment include:
· Threatened, Endangered or Candidate Species 
· Floodplains

· Wetlands and Riparian Zones
· Wilderness Values 
· Areas of Critical Environmental Concern 
· Water Quality (drinking/ground)
· Air Quality 
· Cultural Resources 
· Prime or Unique Farmlands 
· Wild and Scenic Rivers (eligible) 
· Native American Religious Concerns


· Wastes, Hazardous or Solid

· Environmental Justice 
· Invasive, Non-native Species

Field Offices should evaluate the use of additional resource elements in determining their designation criteria (see Attachment 4 for examples).
4) Recommendations and Alternatives
After evaluating the routes using the Field Office designation criteria, the interdisciplinary team should develop plan alternatives. Planners should use the RMP alternative themes to help develop the OHV route alternatives.  There must be decision space within the range of alternatives.  In other words, alternatives should be discernibly different. 
If there is an alternative that maximizes OHV access, and all known routes would be open for use, do not designate the area as limited to “existing roads and trails.”  Instead Field Offices should designate the area as limited to “designated roads and trails” and then designate the known routes.  This prevents the confusion and enforcement problems of new unauthorized routes being created and then used by the public because they are “existing.” 
The interdisciplinary team should make recommendations on which known routes to designate for OHV use.  It is at this stage that other appropriate restrictions would be recommended, such as seasonal restrictions, vehicle type restrictions (ATVs or motorcycles only), etc. Field Offices should make a base map available for public review with all known routes depicted as a frame of reference for making comments on the planning alternatives.

Land Use Plan Decisions, Implementation Decisions, and Administrative Remedies
The information in this section is from Washington Office Instruction Memorandum No. 2004-079, Land Use Plan Decisions, Implementation Decisions, and Administrative Remedies. 

The regulations for making and modifying land use plan decisions are found in 43 Code of Federal Regulations (CFR) 1600.  Land use plan decisions consist of desired outcomes (goals, standards, and objectives) and the allowable uses (including allocations, levels of use, and restrictions on use) and management actions necessary to achieve those outcomes.  Land use plan decisions provide management direction at a broad scale and guide future actions. Land use planning decisions can be distinguished from implementation decisions in that, although they are themselves final and effective upon adoption, they normally require additional decision steps (such as permit approvals) before activities having on-the-ground impacts can be carried out.

When land use plan decisions are presented in the proposed plan, the public has an opportunity to protest those decisions to the BLM Director prior to their approval, as set forth in the planning regulations (43 CFR 1610.5-2).  The Office of Hearings and Appeals (OHA) does not have jurisdiction to review land use decisions.  Thus, after the protests to land use plan decisions have been resolved, there are no further administrative remedies within the Department of Interior.

The decision to approve or amend an RMP constitutes the final decision of the Department of the Interior and is not appealable to the IBLA (43 CFR 1610.5-2 (b)). Land use plan decisions become effective upon approval of the Record of Decision (ROD), or Decision Record (DR) for EA-level RMP amendments.
Implementation decisions are actions to implement land use plans and generally constitute BLM’s final approval allowing on-the-ground actions to proceed.  These types of decisions are based on site-specific planning and NEPA analyses and are subject to the administrative remedies set forth in the regulations that apply to each resource management program of the BLM.  For the most part, unlike land use plan decisions, implementation decisions are not subject to protest under the planning regulations. Instead, implementation decisions are subject to various administrative remedies, primarily appeals to the OHA. Where implementation decisions are made as part of the land use planning process, they are still subject to the appeals process or other administrative review as prescribed by specific resource program regulations after BLM resolves the protests to land use plan decisions and makes a decision to adopt or amend the RMP.

Decisions designating areas as open, closed, or limited to OHV use and establishing criteria for road and trail selection in areas designated as limited are land use plan decisions. Selection of specific roads and trails as open or closed to motorized travel are implementation decisions, even when made during the RMP planning process, and are appealable to IBLA.
Implementation
In the final RMP decision designated OHV routes will be portrayed by a map entitled “Field Office Travel Plan and Map”.  This map is then the basis for signing and enforcement. Implementing these RMP or Travel Plan decisions is key to managing OHV area and route designations.  Field Offices should prioritize actions, resources and geographic areas for implementation.  Primary implementation goals would include signage, maps, public information, kiosks, and working with partners.  In particular, enforcement of the OHV designation is clear-cut once routes are signed.
The National BLM Land Use Planning Handbook states:
A documented, well-organized thought process is essential to successful plan implementation. A well thought-out implementation strategy should prioritize each decision for funding and implementation. Factors that influence decision priorities are:

1. Statutory mandates, including, but not limited to, compliance with the Clean Air and Clean Water Acts, the Endangered Species Act, the National Historic Preservation Act, the Taylor Grazing Act, and FLPMA.

2. Goals listed in BLM’s Strategic Plan and Annual Performance Plan.

3. Present risks to resources, with resources at high risk ranking above resources without known or substantial risks.

4. Likelihood of success, with actions using proven techniques possibly ranking higher than actions using experimental techniques.

5. Cost-effectiveness of actions. There is no requirement to develop a cost/benefit analysis, but actions that have a high likelihood of improving resource conditions for relatively small expenditures of time and money should receive relatively higher priority.

6. Willingness and availability of cooperators to meet similar resource objectives for adjacent non-Federal lands and resources. This would include opportunities to cooperate on a watershed basis and to leverage limited resources.

7. Budgetary and staff resources required to implement the decisions.
Additionally as part of implementing the route designation decision, each Field Office should input their route information into the FIMMS/MAXIMO systems so that Bureau maintenance funding can be allocated to the route system.

Plan Maintenance and changes to the route designation plan

In the RMP, the Field Office will designation public lands as either Open, Limited and Closed to OHV use.  These RMP-level decisions are protestable under the planning regulations at 43 CFR 1610 and can only be changed through the planning process. Additionally, the criteria for route designation established in the RMP are a protestable decision. Whereas, selection and identification of the individual roads and trails within the system are implementation-level decisions, and are appealable under 43 CFR Part 4, even when performed concurrently with the RMP.  The actual route designations can be modified without completing a plan amendment (although NEPA compliance would still be required).  43 CFR 8342.3 states:
The authorized officer shall monitor effects of the use of off‑road vehicles.  On the basis of information so obtained, and whenever the authorized officer deems it necessary to carry out the objectives of this part, designations may be amended, revised, revoked, or other actions taken pursuant to the regulations in this part.

Within the RMP, Field Offices must establish procedures for making modifications to their designated route network.  Because future conditions may require the designation or construction of new routes or closure of routes in order to better address resource and resource use conflicts, a Field Office may want to expressly state how modifications would be evaluated.  
Below are examples of adaptive management language for RMPs (or travel plans) which allows the Field Office flexibility in making changes to their designated route system:  
1) Recreation management decisions concerning designation modifications and recreational facility or trail proposals will be evaluated annually. Representatives from interested user groups will be asked to participate and comment during the review process. Decision-making criteria including visitor numbers, user complaints, user conflicts, quantity and variety of recreation uses occurring, types and numbers of recreation violations, proliferation of unauthorized routes, changes in visitor needs, and documented resource damage; would provide the basis for recreation management determinations. Final route determinations would be approved by the Field Manager.
2) Through additional analysis and land use planning (e.g. activity level planning), BLM will collaborate with affected and interested parties in evaluating the designated road and trail network for suitability for active OHV management and envisioning potential changes in the existing system or adding new trails that would help meet current and future demands. In conducting such evaluations, the following factors would be considered:

· Trails suitable for different categories of OHVs including dirt bikes, ATVs, dune buggies, and 4-wheel drive touring vehicles, as well as opportunities for joint trail use;
· Needs for parking, trailheads, informational and directional signs, mapping and profiling, and development of brochures or other materials for public dissemination;

· Opportunities to tie into existing or planned trail networks

· Measures needed to avoid onsite and offsite impacts to current and future land uses and important natural resources; among others, issues include noise and air pollution, erodible soils, stream sedimentation, non-point source water pollution, listed and sensitive species habitats, historic and archeological sites, wildlife, special management areas, grazing operations, fence and gate security, needs of non-motorized recreationists, and recognition of property rights for adjacent landowners;
· Public land roads or trails determined to cause considerable adverse effects or to constitute a nuisance or threat to public safety would be considered for relocation or closure and rehabilitation after appropriate coordination with applicable agencies and partners.
There are times when unexpected emergencies arise.  Under certain conditions BLM has the authority to immediately close or restrict motorized use.  This authority is found in 43 CFR 8341.2 Special Rules:
(a) Notwithstanding the consultation provisions in § 8342.2(a), where the authorized officer determines that off‑road vehicles are causing or will cause considerable adverse effects upon soil, vegetation, wildlife, wildlife habitat, cultural resources, historical resources, threatened or endangered species, wilderness suitability, other authorized uses, or other resources, the authorized officer shall immediately close the areas affected to the type(s) of vehicle causing the adverse effect until the adverse effects are eliminated and measures implemented to prevent recurrence.  Such closures will not prevent designation in accordance with procedures in Subpart 8342 of this part, but these lands shall not be opened to the type(s) of off‑road vehicle to which it was closed unless the authorized officer determines that the adverse effects have been eliminated and measures implemented to prevent recurrence.
(b) Each State director is authorized to close portions of the public lands to use by off‑road vehicles, except those areas or trails which are suitable and specifically designated as open to such use pursuant to Subpart 8342 of this part.

Time Frame: This IM is effective immediately.

Budget Impact: Each Field Office should identify their annual budgetary needs for implementing OHV designation decisions in the Bureau's Budget Planning System (BPS).  These BPS submissions should include funding necessary for signing, travel map preparation and distribution, information kiosks, brochure preparation and printing, road closures, public education and route monitoring.
Contact:  Robin Fehlau, Trails and OHV Coordinator, (801) 539-4233.
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