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basin of export.” Additional testimony pointed to the fact that the greatest concern was that
there would be enough water left in the basin from which the water was exported to ensure that
the basin would remain environmentally viable and that it was important to protect the future
environment of basins in the rural communities to ensure water would be available for future
growth.!”

While there are no definitions of what environmentally sound is, there are examples of
what environmentally sound is not, such as the Owens Valley project in California. The State
Engineer believes that the legislative intent of NRS § 533.370(6)(c) was to protect the natural
resources of the basin of origin and prevent a repeat of the Owens Valley while at the same time
allowing for responsible use of the available water resources by the citizens of Nevada.

In the State Engineer’s Intermediate Order No. 4, the State Engineer addressed the
Applicant’s motion to dismiss or limit the State Engineer’s review of any protest claim that
addresses whether the proposed transfer is environmentally sound. The State Engineer noted that
the protest claims addressed issues such as threatened and endangered species, destruction of
environmental, ecological, scenic and recreational values held in trust for the citizens, and
purposes for which the lands are managed under the Federal Land Use Policy and Management
Act. In its motion, the Applicant asserted that the State Engineer is not required to duplicate the
environmental review that other state and federal agencies are obliged to complete under state
and federal law. In Intermediate Order No. 4, the State Engineer found that the legislation was
not intended to create an environmental impact process and that care needed to be taken to avoid
requirements that would be duplicative of Environmental Impact Statements. The State Engineer
found that NRS § 533.370(6)(c) requires the State Engineer to consider environmental issues;
however, the perspective he is to focus on is that of hydrologic issues. Therefore, as State
Engineers have done with the public interest criterion, the State Engineer turns to the water law
to define the parameters of whether the use of the water is environmentally sound for the basin of
origin. The State Engineer finds this means whether the use of the water is sustainable over the
long-term without unreasonable impacts to the water resources and the hydrologic-related natural
resources that are dependent on those water resources.

Environmental consideration for wildlife is found in NRS § 533.367, which provides
that before a person may obtain a right to the use of water from a spring or water that has
seeped to the surface of the ground, he must ensure that the wildlife which customarily uses the
water will continue to have access to it. While this provision of the water law does not
specifically apply to an appropriation of ground water, it is a clear demonstration of the public
interest in that the sources of water for wildlife remain accessible and viable.

*Ibid ; Minutes of the March 8, 1999, Subcommittee meeting of the Senate Committee on Natural Resources.
1% Minutes of the April 21, 1999, Subcommittee meeting of the Senate Committee on Natural Resources.
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Nevada Revised Statute § 534.020 provides that it is the intention of the Nevada
Legislature to prevent the pollution and contamination of the ground water and empowered the
State Engineer to take action to prevent that pollution. Pollution of the ground water would be
considered to be environmentally unsound; therefore, in allowing for appropriating water, the
State Engineer must take into consideration whether the extent of the pumping could draw non-
potable water into a drinkable water supply.

Another issue as to whether the use of the water is environmentally sound is the resulting
ground-water level decline from the ground-water pumpage. The development of ground water
from a hydrologic basin with ET occurs through the capture of the ET by ground-water pumpage
and a lowering of the ground-water levels. Nevada Revised Statute § 534.110(4) provides that it
is a condition of each appropriation of ground water that the right must allow for a reasonable
lowering of the static water level at the appropriator’s point of diversion. Water-level decline in
and of itself is not environmentally unsound, rather it is the effects of water-level decline on the
hydrologic-related natural resources that must be considered.

Plant communities are always in a natural state of transition given naturally occurring
environmental conditions and it is clear that if there was a decline in the ground-water table there
would be a change in the existing ground-water dependent plant community. However, the type
of plant community change and the time frame over which this transition would occur are
unknown and change is not inherently unacceptable. There are many hydrologically related
parameters which are part of a viable ecosystem, including the area of vegetative cover and
vegetative density in this area. The ecological impact to the ecosystem from the transition of a
ground-water dependent ccosystem to a precipitation-dependent ecosystem is unknown.
However, while it is evident that rainfall and ground-water dependent plant communities can
exist in an area with similar ET and precipitation, there was no evidence or testimony presented
which supported the concept that a plant community can transition from a ground-water
dependent to precipitation-dependent without significant impacts to that ecosystem,

The State Engineer finds that in consideration of whether the proposed project is
environmentally sound there can be a reasonable impact on the hydrologic related natural
resources in the basin of origin. The State Engineer finds by requiring the collection of
biological and hydrological baseline data, by requiring a significant monitoring and mitigation
plan, and by requiring a staged development and associated studies there are sufficient safeguards
in place to ensure that the interbasin transfer of water from Spring Valley will be environmentally
sound.
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XXXL
LONG-TERM USE BASIN OF ORIGIN

Nevada Revised Statute § 533.370(6) provides that in determining whether an application
for an interbasin transfer of ground water must be rejected, the State Engineer shall consider
whether the proposed action is an appropriate long-term use, which will not unduly limit the
future growth and development in the basin from which the water is exported. Protestants claim
the applications should be denied because remaoval of the water will adversely impact economic
activity such as agriculture, power generation and transmission, mineral extraction,
manufacturing, tourism and concentration of population. That in modern periods of drought
there is insufficient water which creates hardships on cattlemen in that grazing areas do not have
sufficient feed, surface waters are insufficient for irrigation and stock watering, water tables are
lowered making it more difficult and expensive to pump water, and this effects economic value.
If drought creates this many hardships, it is alleged that continual removal of the perennial yield
will destroy ranching. Finally, it is alleged that granting the applications in the quantity
requested, that is for all the unappropriated water in the basin, will adversely affect agricultural
operations in that it will affect the economic value of all farms and ranches, it will destroy the
environmental balance thereby destroying grazing lands, wetlands, and farm lands and it will halt
all potential agricultural growth.

The Protestants provided a report titled Estimation of Economic Impacts of the Agricultural
and Recreational Activities in Spring Valley Area, White Pine County: An Application of Input-
Output Analysis.*°* This report does not provide any analysis that addresses whether the proposed
action is an appropriate long-term use which will not unduly limit the future growth and
development in the basin from which the water is exported. A witness for the Protestants, Mr.
Harris, noted that White Pine County has been a boom/bust county and notes that growth is variable
and could include ranges.'®* Testimony indicated that one of the main economic engines for White
Pine County is the export price of gold along with alfalfa hay and cattle and when you discuss long-
term growth and development it must be recognized that you have to look at scenarios, such as the

103

economic impact if gold is $800/ounce vs. $200/ounce. It was indicated that in rural areas,

because of this boom/bust cycle, they are trying to diversify their economies to mitigate these

%! Exhibit No. 3063.
"2 Transcript, pp. 1802 - 1810.
' Transcript, pp. 1816 - 1817.
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variabilities, but it is very tough.*®* The testimony indicated that rural areas are very difficult areas
in which to do economic forecasts,'® but there are many different ways to expand the economy of
the area, for example, improving telecommunications through broadband.*°®

The Protestants provided testimony and evidence through White Pine County’s economic
diversification coordinator to address potential future growth in Spring Valley. That evidence
included the White Pine County Water Resource Plan, which looks at a 50-year planning process
(2006-2056).1°7 Of note, was the testimony that indicated historically the economy of White Pine
County has been a natural resource economy, that being mining and ranching.*°® After the closing
of the Kennecott mine in 1978 and the smelter in 1983, the County in attempting to diversify its
economy looked to tourism, which is based on natural resources and outdoor recreation.’®® In
recent years, the County has seen growth in summer and retirement homes.**® Testimony was
provided about growth in White Pine County in Steptoe Valley, which indicated that the County did
see a growth in population of 3.4 percent, growth in housing, assessed valuation and firms doing
business in 2006. Testimony also indicated the County is working on power plant projects and
energy projects that require water, such as seed oil crops for biofuels.***

Additional testimony directed specifically towards Spring Valley indicates that the
economic activity in the valley consists mostly of ranching activity that includes irrigated cropland
for alfalfa and livestock production, and recreational use such as hunting and fishing and visits to
federal lands and Great Basin National Park. The County Assessor’s records indicate that 16.22
percent of the total agricultural property in the county is in Spring Valley with alfalfa production
generating $2.6 million dollars annually or 37.94 percent of the total alfalfa hay production in the
county. Spring Valley represents 20 percent of the county’s cattle production for an economic
contribution of approximately $1.38 million dollars annually. The valley accounts for 30 percent of
the sheep production in the county and several million dollars of economic activity is generated by

2

recreational activities."'* The testimony indicated that the future economic growth in Spring

Valley would relate to the potential for additional agricultural development, residential

' Transcript, p. 1817.

1% Transcript, p. 1818.

1% Transcript, p. 1821.

"7 Transcript, pp. 1723-1725.
1% Transcript, p. 1728. ]
1% Transcript, pp. 1728-1729.
' Transcript, p. 1729.

" Transcript, pp. 1729-1731.
12 Exhibit No. 3054.
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development and tourism with a potential for mining and related processing. The witness indicated
a belief that water is needed to support environmental quality, wildlife populations, and plant
communities to maintain scenic beauty so important to outdoor recreational activities.**>

The testimony and evidence provided indicates from the assessor’s records there is 40,406
acres of agricultural property and 3,132''* acres taxed as single-family residences, but all are not
occupied.'*® Of these 3,132 acres many are large parcels that could be divided into five-acre
parcels.'*® Of note, the White Pine County Water Plan does not provide any indication of
anticipated water needs for future growth in Spring Valley.**” If all 3,132 acres were divided into
S-acre parcels there would be 626 new single-family residences and, if each was estimated to use
the 2.02 acre-feet per acre, which is the annual figure allotted by the State Engineer as the amount
for domestic well use, particularly on a larger parcel, then 1,265 acre-feet annually would be needed
for future growth.

The Applicant provided testimony that was a review of the Protestants’ analysis of the long-
term growth of the Spring Valley basin (the Harris Report Exhibit No. 3063) and agreed that the
Protestants’ witness is probably one of the most knowledgeable people on rural economics in the
state of Nevada.**® The criticism of the Harris Report was that it tended to look at agticulture and
tourism related industries in the absence of other activities that may or may not occur in the region.
It was making the assumption of impact to industries that presently exist without looking at the
other side of the equation, which is what type of additional growth impetus there might be. The
Applicant’s witness indicated that the Harris Report presupposes there is going to be some factor
that results in the agriculture or tourism portion of the economy declining, but does not factor in
that the project is a major construction project, and such projects have a tendency to have
significant positive impact in terms of employment, wages and related factors. The Applicant’s
witness agreed with Dr. Harris that far more research is necessary in order to take a look at the
entirety of the question.**?

The Applicant submitted Exhibit No. 528, the Nevada County Population Projections for
2004 to 2024, which was prepared by the Nevada State Demographer’s Office for the Nevada
Department of Taxation. It predicts that Clark County will have over 2,751,082 people by 2024,
and White Pine County will have lost population every year with approximately 1,500 fewer people
residing in the county in 2024 then currently reside there in 2004.

'3 Transcript, p. 1734.

"' The State Engineer notes later testimony indicated 3,162 acres of private land taxed as single-family residences.
'S Transcript, pp. 1740-1741; Exhibit No. 3054.

U8 Transcript, p. 1752.

"7 Transcript, pp. 1742-1743.

8 Transcript, p. 252.

' Transcript, pp. 252-254.
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Legislative history does not assist the State Engineer in determining the time frame the
Legislature was contemplating under this statutory provision, whether it be 10 years, 30 years or 75
years. It was noted that population projections do a good job of predicting the future based on the
past, but it is not always an accurate prediction of the future, as has been seen in the inability of
Southern Nevada to accurately predict its own population growth. Testimony was provided that
disagreed with the demographer figures and called into question the accuracy of their long-term
predictions.**® A number of unforeseen factors could affect future growth in the Spring Valley.

The State Engineer finds a certain quantity of unappropriated water must be left in the basin
for future long-term growth, but there is little evidence to support any specific quantity of water.
As noted above, if all 3,132 acres of private land were divided into five-acre parcels, this would
equate to 626 individual parcels with a domestic use equivalent of 1,265 acre-feet annually needed
for the long-term future growth and development of said parcels. However, this does not include
other potential future demands such as, but not limited to, commercial, industrial, scenic or
recreational uses. There was no substantial evidence or testimony presented at the hearing, which
indicated the potential or limit of the future growth within the basin. Therefore, the State Engineer
finds that it is reasonable and necessary to leave 10% of the perennial yield of the Spring Valley
Hydrographic Basin as unappropriated water for the future growth and development within said
basin.

XXXII.
UNAPPROPRIATED WATER

The Protestants allege that the water is not available for appropriation and the quantity
requested for appropriation will exceed the safe yield of the area. Mining of ground water is not
acceptable and appropriation of this magnitude will lower the water table and degrade the quality of
water from existing wells, cause negative hydraulic gradients influences, other negative impacts and
adversely affect existing rights and the public interest.

As previously stated, the State Engineer finds the perennial yield of Spring Valley is 80,000
acre-feet annually, committed consumptive use of ground-water rights is 11,128 acre-feet annually,
potential future domestic use is 1,265 acre-feet annually, and 10 percent of the perennial yield is
8.000 acre-feet annually. The sum of these existing demands is approximately 20,000 acre-feet
annually to meet existing rights and future growth within the basin. Therefore, the Statc Engineer
finds that there is 60,000 acre-feet annually of water availabie for appropriation and export from the
Spring Valley Hydrographic Basin.

120 Transcript, pp. 1735-1736.



Ruling
Page 53

The State Engineer finds that due to the great uncertainty, and no party’s ability to quantify
impacts with any degree of certainty, caution is warranted as it cannot definitively be said that there
will or will not be unreasonable impacts, if those impacts would continue for an unreasonable
period of time if pumping were ceased or if any impacts, reasonable or unreasonable, are
environmentally sound. The State Engineer finds, in order to gather the necessary information to
more¢ accurately predict the effects of pumping, the development of water will occur in stages in
conjunction with a significant monitoring and mitigation plan. If unreasonable impacts from the
pumping are seen or are likely, curtailment of pumping will be ordered unless the impacts can be
reasonably and timely mitigated. The State Engineer finds that prior to the Applicant exporting any
ground-water resources from Spring Valley biological and hydrologic baseline studies shall be
completed and approved by the State Engineer.

Evidence submitted by the Applicant indicates that the earliest development of the water
resources in the five or six basin In-State Resource Importation Project is 2015.*** Additionally the
Southern Nevada Water Authority 2006 Water Resource Plan submitted by the Applicant indicates
that the in-state water resources option is anticipated for use to meet long-term water demands
beginning in 2017.1%2

The State Engineer finds that staged development and monitoring of biological and water
resources in the Spring Valley Hydrographic Basin will be as follows:

¢ A monitoring and mitigation plan consisting of both biological and hydrological parameters
shall be approved by the State Engineer.

¢ A minimum of five years of biological and hydrological baseline data shall be collected by
the Applicant after the approval of the monitoring and mitigation plan and submitted to the
State Engineer prior to the Applicant exporting any ground-water resources from Spring
Valley.

e The initial staged development shall consist of a minimum ten-year period during which
time a maximum of 40,000 acre-feet can be pumped in any year. But over a ten-
consecutive year period, the pumping must average at least 35,000 acre-feet annually.

o With the exception of incidental uses related to the project, all ground water pumped during
the staged development period shall be exported from Spring Valley.

¢ During the initial staged development period, the Applicant shall file an annual report with
the State Engineer by March 15™ of each year detailing the findings of the monitoring and
mitigation plan.

121 Exhibit No. 516.
122 Exhibit No. 511.
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e During the initial staged development period, the Applicant shall update a ground-water-
flow model approved by the State Engineer every five years.

e At the end of the staged development period, the Applicant shall submit the updated
ground-water flow model with the data obtained during the staged development period and
provide predictive results for 10 years, 25 years and 100 years.

e The State Engineer will then make a determination as to whether the remaining permitted
amount may be pumped or additional study is necessary.

XXXIIIL
FURTHER STUDY/INADEQUATE SCIENTIFIC INFORMATION

Various Protestants allege that further study is needed because the potential effects are
impossible to anticipate and they do not want to render Spring Valley into another Owens Valley,
the available scientific literature is not adequate to reasonably assure that the proposed diversions
will not impact senior rights and water resources, and in as much as an interbasin transfer project of
this magnitude has never been considered, it is impossible to anticipate all possible adverse effects
without further information and study. Additionally, this project cannot be properly evaluated
without an independent, formal and public reviewable assessment.

The State Engineer finds there is nothing in Nevada water law that requires water resource
evaluation by an independent entity, but rather that is the responsibility of the State Engineer;
therefore, this protest claim is dismissed. The State Engineer agrees additional study is needed.
Additional information will be derived through the collection of both biological and hydrological
baseline information, the continued development of the approved ground-water model, the staged
development of the water resources and the required monitoring plan.
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CONCLUSIONS OF LAW

L
The State Engineer has jurisdiction over the parties and the subject matter of this action and

determination,'?
IL.
The State Engineer is prohibited by law from granting an application to appropriate the

public waters where:'**

A. there is no unappropriated water at the proposed source;

B. the proposed use or change conflicts with existing rights;

C. the proposed use or change conflicts with protectible interests in existing
domestic wells as set forth in NRS § 533.024; or

D. the proposed use or change threatens to prove detrimental to the public
interest.

The State Engineer concludes, based on the findings, there is unappropriated water for
export from the basin, there is no substantial evidence the proposed use will conflict with existing
rights, except for those rights on the Cleve Creek alluvial fan, there is no substantial evidence that
the proposed use will conflict with protectable interests in existing domestic wells, or the use of the
water will threaten to prove detrimental to the public interest; thus, under NRS § 533.37(0(5), the
law mandates the granting of the water rights.

ITL.

The State Engineer concludes the Applicant provided proof satisfactory of its intention in
good faith to construct any work necessary to apply the water to the intended beneficial use with
reasonable diligence, and its financial ability and reasonable expectation actually to construct the
work and apply the water to the intended beneficial use with reasonable diligence.

IV.

The State Engineer concludes that based on the findings that the Applicant has justified the
need to import the water from another basin, that an acceptable conservation plan is being
effectively carried out, that the use of the water is environmentally sound as it relates to the basin of
origin, and that by limiting the amount permitted for appropriation and leaving a portion of the
water in the basin of origin that the use of the water will not unduly limit the future growth and
development of the basin of origin. Therefore, there is no reason to reject the applications under
NRS § 533.370(6) that are being permitted pursuant to this ruling.

' NRS chapters 533 and 534.
12 NRS 533.370(5).
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RULING
The protests to Applications 54016, 54017, 54018 and 54021 are hereby upheld in part and
the applications are hereby denied on the grounds that approval will conflict with existing rights
and would threaten to prove detrimental to the public interest. The protests to Applications
54003, 54004, 54005, 54006, 54007, 54008, 54009, 54010, 54011, 54012, 54013, 54014, 540135,
54019 and 54020 are hereby overruled in part and the Applications are hereby granted subject to:

1. Existing rights;

2. Payment of the statutory fees;

3. A monitoring and mitigation program approved by the State Engineer a minimum of five
years prior to the export of any water under these permits;

4. A minimum of five years of biological and hydrological baseline data shall be collected by
the Applicant and approved by the State Engineer prior to the Applicant exporting any
ground-water resources from Spring Valley under these permits;

5. A minimum ten-year period during which time a maximum of 40,000 acre-feet can be
pumped in any one vear with a ten consecutive-year average of at least 35,000 acre-feet
annually;

6. File an annual report with the State Engineer by March 15" of each year detailing the
findings of the approved monitoring and mitigation plan;

7. The total combined duty under Permits 54003, 54004, 54005, 54006, 54007, 54008, 54009,
540110, 54011, 54012, 54013, 54014, 54015, 54019 and 54020 shall be limited to 60,000
acre-feet annually, subject to the staged development guidelines and findings of the initial
staged development period,;

8. If pumpage impacts existing rights, conflicts with the protectible interests in existing
domestic wells as set forth in NRS § 533.024, threatens to prove detrimental to the public
interest or is found to not be environmentally sound the Applicant will be required to
curtail pumpage and/or mitigate the impacts to the satisfaction of the State Engineer.

Respectfully submitted,

/ ' / < L /&7 o
TRACY YLOR,?.E. /
State Engineer

Dated this °™"_ day of
april 2007,




