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does not meet the statutory criteria of NRS § 533.370(6)(d) and the State Engineer wil! address the
issue of whether or not to reserve any water for future use in the basins of origin as required by
statute.

The Applicant presented testimony and evidence as to White Pine County’s land use plans
to show that White Pine County does not have any plans for development in Cave Valley.”” The
Protestant presented testimony through White Pine County Commissioner, Laurie Carson whereby
she indicated that the northern portion of Cave Valley in White Pine County is primarily public land
with only one active ranch, that being Cave Valley Ranch. However, other ranches rely on the area
for summer grazing land and the area supports abundant wildlife and recreational activity such as
hunting. Her concern is that the natural beauty of Cave Valley be preserved for recreational
potential, but she did not provide any testimony or evidence in support of actual development in the
White Pine County portion of Cave Valley. She did indicate that White Pine County might work
with the U.S. Department of Interior, Bureau of Land Management on land disposal, but at this time
there is nothing taking place.”

Testimony and evidence provided through Karen Rajala indicates that White Pine County is
experiencing population growth and that residential pattemns are shifting to outlying areas away

from primary population centers.”

White Pine County is experiencing growth in the urban
interface in a southern direction from Ely almost to Cave Valley with mostly five-acre parcels that
are being occupied by new families, and second-homes/vacation-homes.”> While the State
Demographer is now showing a slowing growth rate and a projected population decline over the
next 20 years, she indicated there is still a strong need for affordable housing. She indicated that if
planned power plants are developed more housing will be needed and that parceling activity has

6 As to Cave

been increasing with a real interest in residential development in recreational areas.
Valley, she indicated that there are 1,823 acres of private land, 177 acres of unimproved land owned
by the University of Nevada, (Exhibit No. 241 p. 3 indicates 192 acres) and that the economic
activity is agriculture and recreation.”” She indicated that in the White Pine County portion of Cave

Valley, development would be limited to domestic wells and five-acre parcels and if the 1,823 acres

2 See generally, testimony of Richard Holmes, pp. 756-792, Exhibit No. 402,
" Transcript, pp. 1478-1484.

™ Transcript, p. 1490.

" Transcript, p. 1492.

'S Transcript, pp. 1494-1495.

"7 Transcript, pp. 1495-1496.
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of agricultural land were converted to residential it would result in 370 five-acre parcels.78 She
indicated there is some potential for growth in the White Pine County portion of Cave Valley based
on the five-acre zoning and future potential changes in zoning, along with possible land disposal,
but that the work force based population would not be expected to target Cave Valley (it is 35 miles
from Ely) and there are no targeted land exchanges in Cave Valley. Development in White Pine
County is more targeted towards Steptoe Valley and White River Vallr:y.79

Cave Valley Ranch, LI.C (Cave Valley Ranch) argues that the reason and spirit behind the
basin of origin statute was to protect the rural lifestyle and that the law was enacted to protect the
economic and social well-being of the basin of origin. Therefore, it argues that the State Engineer
must consider potential agricultural development in the basin of origin. Cave Valley Ranch alleges
that the State Engineer must consider anything that can be envisioned and that does not include only
those things that are currently planned, but includes things that are not even thought of yet. Cave
Valley Ranch presented evidence in support of its argument that the water should not be exported
from Cave Valley, as it can show possibilities for use of much of the water.

Cave Valley Ranch presented testimony from Mr. Sullivan who provided a repott as to the
market feasibility of developing all the private land in Cave Valley (much of which is not owned by
Cave Valley Ranch) into a second-home/vacation-home destination, resort cornmunity.80 Mr.
Sullivan’s testimony was very much from the sales type of perspective as he took features around

81 Mr. Sullivan took the entire

Cave Valley and attempted to “sell them™ as huge drawing points.
private land area of approximately 6,014 acres in Cave Valley, parceled it down to 2.5 acre parcels
and put a house on each of the lots for 2,405.6 second-homes/vacation-homes.*> He indicated these
houses might be occupied for up to 30 to 60 days per year, but also indicated that each house should
be allotted 2.0 acre-feet per year per house as if it was lived in year round; therefore, 4,811 acre-feet
of water should be kept in the basin just for the houses alone. Mr. Sullivan indicated that
development of the Cave Valley Ranch property could include a golf course and water features, but

also some of this same property should be preserved and developed as agricultural. Mr. Sullivan

 Transcript, p. 1497.

” Transcript, p. 1510.

5 Exhibit No. 2072.

*! Transcript, pp. 802-803.
% Exhibit No. 2072, p. 5.
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testified, “the land in and around Cave Valley is beautiful,® it’s a world-class site and it’s exactly
what people are looking for, the rural environment.”®*

Mr. Sullivan also testified that no analysis was performed as to the financial feasibility of
such a project or infrastructure hurdles, such as the lack of electricity.”® Mr. Sullivan testified that

8 are located within a wilderness area and some of

no account was taken for the fact that 760 acres
the land parcels are in the mountainous areas where there is a good deal of topography,37 and that
his client does not own much of the property he put houses on. As previously stated, Mr. Sullivan
testified that, while the homes in Cave Valley may only be occupied for up to 30 to 60 days per
year, each home should be allotted 2.0 acre-feet per year per house as if it were being lived in year
round. However, Mr. Sullivan later testified that he had never worked on the water demand side of
any project and that he would not have any idea how much water is required for a house as he relied
on their hydrologist for that figure.** While Mr. Sullivan was qualified as an expert witness in real
estate market development, submitted an expert report’” and presented expert testimony regarding
the potential development within Cave Valley, he also testified that he had never actually been to
Cave Valley.

Cave Valley Ranch also provided testimony and evidence through Mr. McBeath and Mr,

% These witnesses discussed the

Johnson as to expanded agricultural potential in Cave Valley.”
potential for an additional 743 acres of ground-water irrigated crops in Cave Valley. Testimony of
Mr. Johnson indicated a production cost of $327,000.00 for the irrigation of the proposed 743 acres
and Table 12°' of the agricultural plan prepared by Mr. Johnson indicates a corrected production
value of approximately $322,500.00 for an annual loss of approximately $4,500.00. The production
cost outlined in the Cave Valley Ranches agricultural plan does not account for the amortization of
any establishment cost for things such as well design, well drilling, well development, well
infrastructure, electrical infrastructure or diesel motors, land preparation and grading, irrigation

pivots or fencing. Mr. Johnson testified that the electrical production cost to pump ground water for

* Transcript, p. 798.

* Transcript, p. 825.

®* Transcript, pp. 830-831.

% Exhibit No. 2072, p. 5.

*” Transcript, pp. 832-834.

8 See, testimony of Lennie Roy, Transcript, pp. 1718-1737.

*> Exhibit No. 2070.

% See generally, Transcript, pp. 176919135, Exhibit No. 2072 (16).
*! Exhibit No, 2072,
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irrigation purposes was approximately $65.00 per acre based on an estimated pumping lift of 100
feet.”® However, Cave Valley well log data indicate pumping lifts most likely will exceed 300 feet
and may exceced 600 feet. A domestic well drilled by Bill McBeath of Cave Valley Ranch, which is
in the general vicinity of the proposed irrigation, reported pumping lifts of 400 and 600 feet at
pumping rates of 60 to 100 gpm, respectively.”® As pumping lifts increase, the cost of pumping will
increase at a rate slightly greater than the relative increase in lift. That is, a doubling of the lift will
more than double the cost of pumping. As a result, the estimated pumping cost of $65.00 per acre is
not substantiated, and pumping costs are more likely to be $200 to $400 per acre. Additionally, if
pumping lifts are higher than originally planned, the irrigation pump horsepower must be increased
to maintain the designed irrigation production rates, resulting in increased establishment cost. Mr.
Johnson testified that even though his agricultural plan was based on a production value of $140.00
per ton for alfalfa, his stated production value during the administrative hearing was $200.00 per
ton, but he offered no basis for this value or why it differed from that submitted in the agricultural
plan. As previously stated, the Cave Valley Ranch agricultural plan indicates an annual loss of
$4,500.00. This loss was based on a pumping lift of 100 feet and excluded the amortization of
establishment cost. Accounting for a three to six-fold increase in pumping lift results in an annual
loss of $100,000.00 to $245,000.00, and after accounting for an increase in amortization of
establishment costs the annual losses would be even greater.

The Applicant provided testimony and evidence to rebut Cave Valley Ranch’s long-term
growth and development evidence that indicated that Cave Valley Ranch’s evidence was based
on fundamental errors, was highly speculative and was not economically or financially feasible.”

The State Engineer finds the testimony presented by Cave Valley Ranch as to possible long-
term growth and development in Cave Valley to be outside the bounds of reasonableness and does
not accept Mr. Sullivan’s testimony as credible or worthy of much weight. The State Engineer finds
Cave Valley Ranch does not own much of the land on which it proposed planned development. The
State Engineer finds Cave Valley Ranch counted approximately 760 acres of land in a wilderness
area in the count of lots that could be developed on the grounds that it might be able at some time to
exchange said land for publicly owned land, a highly speculative proposition. The State Engineer

finds that there was contradictory testimony, which includes things such as the owners of Cave

i Transcript, p. 1918.
” well log No. 105365.
* Transcript, pp. 1920-1969.
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Valley Ranch were going to retain the ranch and the historical agricultural, may develop the
property and sell off parcels, but were not going to sell the ranch. The State Engineer finds that
Cave Valley Ranch over-stated the potential for future growth and development and that its
evidence of said use was highly speculative and grossly overstated quantities of water necessary for
such development. The State Engineer finds there is no evidence that either White Pine County or
Lincoln County would support development of 2.5-acre lots when the area is zoned for 5-acre lots.
The State Engineer finds that the testimony and evidence as o the expanded agricultural potential in
Cave Valley was contradictory, incomplete and inaccurate and the testimony and evidence
demonstrated that it was very unlikely that any agricultural development in Cave Valley would be
an economically sound or economically feasible venture. The State Engineer does not find Cave
Valley Ranch’s evidence credible as to long-term growth and development and gives it very little
weight.

The State Engineer finds that he does not accept either the Applicant’s or Cave Valley
Ranch’s arguments as to what he is to consider as to this statutory provision. The State Engineer
discounts Cave Valley Ranch’s argument that he is to consider things that have not even been
thought of yet. There is no reference or mention in the Legislative Record of SB108 indicating
that the State Engineer must accept anything anyone can think up as a possibility and leave water
in a basin for that purpose. In fact, during the Legislative hearings, Senator Mark James provided
testimony regarding SB108 that Nevada has been built on interbasin transfers and the basis for the
prior appropriation doctrine is to move water. The State Engineer agrees that the Nevada
Legislature did not mandate that water be left in the basin of origin, but the State Engineer is
certainly required to insure that the proposed action will not unduly limit the future growth and
development in the basin of origin. The State Engineer finds it was most likely that the intent of
the law was to ensure water is available for future growth and development and that means
leaving some water in the basin of origin. The State Engineer finds that the history of Nevada
and western water law is certainly that of placing water to beneficial use, but in today’s world
that must be measured against other public interest criteria that are reflected in Nevada water
law, specifically the statutory provision that requires the State Engineer to fully consider whether

the use of the water will unduly limit the long-term future growth and development of a basin of
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origin.”” The State Engineer finds that to set water aside to remain in Cave Valley for a use such
as irrigation of alfalfa when there is no evidence that it is an economically sound or feasible
venture is beyond the intent of NRS § 533.370(6)(d) and is not a feasible consideration as to the
growth and development in the basin of origin.

The evidence indicates that in Cave Valley there are 2,537 acres of privately owned land in
White Pine County and 3,477 acres of privately owned land in Lincoln County for a total of 6,014
acres of privately held land with most of the land being classified by the county assessors as
“agricultural deferred” vacant, with improvements or a residence. Of the 6,014 acres of privately
held land 192 acres are owned by the University of Nevada, approximately 760 acres are located
within the Mount Grafton wilderness area with limited access and there is 370 acres of historic
agricultural area within the main ranch property of Cave Valley Ranch that the owner testified
would remain historic agricultural and not be developed, leaving a total of 4,692 acres of land,
which could potentially be developed into the current zoning of five-acre lots.

Within the last 130 years, the population of Cave Valley has fluctuated, but recent
population trends have been stagnate with a population base in the single digits over the last 20
years. While there is land available for development, there is certainly no indication of a mass
influx of people into Cave Valley on either a permanent or second-home/vacation-home type basis.
Therefore, the State Engineer does not believe that hundreds or thousands of homes will be built
within the next 50 to 60 years as argued by Cave Valley Ranch. The State Engineer finds if the
entire 4,692 acres of potentially developable land was parceled into S-acre lots this would equate
to 938 lots; however, he does not believe it is reasonable to think that all 938 lots will be
developed. Therefore, the State Engineer finds that it is reasonable to consider that up to one-
half of these 938 lots or 469 lots has the possibility of a second-home/vacation-home being built
on them in the future.

Under NRS § 534.180(1) the allocation of a domestic well is 2.0 acre-feet per year and
while it is true that any domestic well drilled in Cave Valley will have the statutory authority to

withdraw the stated 2.0 acre-feet per year, from a management perspective it is highly unlikely

* For example, environmental consideration for wildlife is found in NRS § 533.367, which provides that before a
person may obtain a right to the use of water from a spring or water that has seeped 1o the surface of the ground, he
must ensure that the wildlife, which customarily uses the water will continue to have access to it. While this
provision of the water law does not specifically apply to an appropriation of ground water, it is a clear demonstration
of the public interest in that the sources of water for wildlife remain accessible and viable.
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this would be the case. If a property is occupied 60 days per year this equates to the prorated
equivalent of 0.33 acre-feet per year. To account for some permanent residences and to ensure
sufficient unappropriated water is left in Cave Valley, an allocation of 0.5 of an acre-foot per
year will be used for each potential lot. The State Engineer finds it is reasonable to leave 0.5 afa
for each of the 469 lots for future growth and development for a total of 235 afa. The State
Engineer finds water should also be left in the basin for other uses, such as stock-watering and
minor commercial uses; therefore, an additional 40 afa will be left in the basin for other uses
such as stock-watering and minor commercial for a total of 275 afa total being left in the basin of
origin for future growth and development.

The evidence indicates that in Dry Lake Valley there are 1,117 acres classified as private
land with most of the land being classified by the Lincoln County Assessor as “agricultural
deferred” vacant, with improvements or a residence and 1,655 acres identified as federal land in
mining areas. By letter dated December 19, 2007,”° the Lincoln County Board of County
Commissioners indicated that it does not anticipate any projects or development in Dry Lake Valley
and no evidence was provided by any of the Protestants or interested parties indicating any potential
development contrary to the Lincoln County Board of County Commissioners.

Of the 1,117 acres classified as private land and the 1,655 acres identified as federal land in
mining areas, there are a total of 35 individual parcels. At the present time, there is no indication
that anyone lives in Dry Lake Valley on a year-round or temporary basis and there is no evidence of
a need for much water in the future. Therefore, the State Engineer finds that not more than the
minimal quantity of water of 50 acre-feet needs to be left in the basin of origin for future growth and
development.

The evidence indicates that in Delamar Valley there is no private land and 1,440 acres is
identified as federal land in mining areas.”” Of the 1,440 acres identified as federal land in mining
areas, there are a total of 14 individual parcels. At the present time, there is no indication that
anyone lives in Delamar Valley on a year-round or temporary basis and there is no evidence of a
need for much water in the future. Therefore, the State Engineer finds that not more than the
minimal quantity of water of 50 acre-feet needs to be left in the basin of origin for future growth and

development.

% Exhibit No. 395.
7 Exhibit No. 241.
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The State Engineer finds that the use of water under these Applications is an appropriate
long-term use of the ground water and the reservation of unappropriated water in the amounts
identified above will not unduly limit the future growth and development of the basins of origin.

' XII.
UNAPPROPRIATED WATER

The State Engineer finds the perennial yield of Cave Valley is 5,000 afa, the committed
consumptive use of ground-water rights is 47 afa and the water to be left for future growth and
development is 275 afa. The State Engineer finds that there is 4,678 afa of water available for
appropriation and export from Cave Valley.

The State Engineer finds the perennial yield of Dry Lake Valley is 12,700 afa, committed
consumpiive use of ground-water rights is 57 afa and 50 afa is reserved for future growth and
development of the basin. The State Engineer finds that there is 12,593 afa of water available for
appropriation and export from Dry Lake Valley.

The State Engineer finds the perennial yield of Delamar Valley is 2,550 afa, committed
consumptive use of ground-water rights is 7 afa and 50 afa is reserved for future growth and
development of the basin. The State Engineer finds that there is 2,493 afa of water available for
appropriation and export from Delamar Valley,

The State Engineer finds that prior to the Applicant exporting any ground-water resources
from Cave Valley, Dry Lake Valley or Delamar Valley, biological and hydrologic baseline studies
shall be completed and approved by the State Engineer.

Evidence submitted by the Applicant indicates that the earliest development of the water
resources from Cave Valley, Dry Lake Valley and Delamar Valley is 2012.”% Additionally, the
Southern Nevada Water Authority 2006 Water Resource Plan indicates that the in-state water
resources option is anticipated for use to meet long-term water demands beginning in 2017.%°

The State Engineer finds that the development of water resources and monitoring of
biological and water resources in Cave Valley, Dry Lake Valley and Delamar Valley Hydrographic

Basins will be as follow:

*® Transcript, pp. 119-120.
* Exhibit No. 324,
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* A monitoring and mitigation plan consisting of both biological and hydrological parameters
shall be submitted by the Applicant and approved by the State Engineer prior to exporting
any ground-water resources.

* A minimum of two years of biological and hydrological baseline data shall be collected by
the Applicant in accordance with the approval of the monitoring and mitigation plan and
submitted to the State Engineer and approved by the State Engineer prior to the Applicant
exporting any ground-water resources. Data collected prior to the approval of the
monitoring and mitigation plan by the State Engineer qualifies as baseline data, provided the
data was collected in accordance with the subsequently approved, monitoring and mitigation
plan.

e After approval of the monitoring and mitigation plan, the Applicant shall file an annual
report with the State Engineer by March 15™ of each year detailing the findings of the
monitoring and mitigation plan.

e The Applicant shall update a ground-water-flow model approved by the State Engineer
every five years and provide predictive results for 10-year, 25-year and 100-year periods.

CONCLUSIONS OF LAW
L.

The State Engineer has jurisdiction over the parties and the subject matter of this action and

determination,'®
IL.

The State Engineer is prohibited by law from granting an application to appropriate the
public waters where:'"!
A. there is no unappropriated water at the propesed source;
B. the proposed use or change conflicts with existing rights;
C. the proposed use or change conflicts with protectible interests in existing
domestic wells as set forth in NRS § 533.024; or
D. the proposed use or change threatens to prove detrimental to the public
interest.

'9NRS chapters 533 and 534.
"' NRS 533.370(5).
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The State Engineer concludes there is unappropriated water for export from Cave Valley,
Dry Lake Valley and Delamar Valley, there is no substantial evidence the proposed use will conflict
with existing rights, there is no substantial evidence that the proposed use will conflict with
protectible interests in existing domestic wells, or the use will threaten to prove detrimental to the
public interest; thus, under NRS § 533.370(5) the law mandates the granting of the water rights.

IIL

The State Engineer concludes that the Applicant provided proof satisfactory of its intention
in good faith to construct any work necessary to apply the water to the intended beneficial use with
reasonable diligence, and its financial ability and reasonable expectation actually to construct the
work and apply the water to the intended beneficial use with reasonable diligence.

IVv.

The State Engineer concludes that based on the findings that the Applicant has justified the
need to import the water from Cave Valley, Dry Lake Valley and Delamar Valley, that an
acceptable conservation plan is being effectively carried out, that the use of the water is
environmentally sound as it relates to the basins of origin, and that by leaving an unappropriated
portion of water in the basins of origin that the export of the water will not unduly limit the future
growth and development of the basins of origin. Therefore, there is no reason to reject the
Applications,

RULING

The protests to Applications 53987, 53988, 53989, 53990, 53991 and 53992 are hereby
overruled in part and upheld in part.

The perennial yield of Cave Valley is 5,000 afa, the committed consumptive use of ground-
water rights is 47 afa and 275 afa is reserved for future growth and development in the basin. The
State Engineer grants 4,678 afa under Applications 53987 and 53988.

The perennial yield of Dry Lake Valley is 12,700 afa, committed consumptive use of
ground-water rights is 57 afa and 50 afa is reserved for future growth and development in the basin.
The State Engincer grants the full amount applied for at 11,584 afa under Applications 53989 and
53990.

The perennial yield of Delamar Valley is 2,550 afa, committed consumptive use of ground-
water rights is 7 afa and 50 afa is reserved for future growth and development in the basin. The
State Engineer grants 2,493 afa under Applications 53991 and 53992.
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The Applications are granted subject to:

Existing rights;

Payment of the statutory fees;

A monitoring and mitigation program approved by the State Engineer prior to the export of
any water permitted under these applications;

A minimum of two years of biological and hydrological baseline data shall be collected and
approved by the State Engineer prior to the Applicant exporting any ground-water resources
trom Cave Valley, Dry Lake Valley or Delamar Valley under these permits;

After approval of the monitoring and mitigation plan, file an annual report with the State

Engineer by March 15" of each year detailing the findings of the monitoring and mitigation

plan;

The total combined duty under Permits 53987 and 53988 located in Cave Valley shall be
limited to 4,678 acre-feet annually.

The total combined duty under Permits 53989 and 53990 located in Dry Lake Valley shall
be limited to 11,584 acre-feet annually.

The total combined duty under Permits 53991 and 53992 located in Delamar Valley shall be |
limited to 2,493 acre-feet annually.

If pumpage impacts existing rights, conflicts with the protectible interests in existing
domestic wells as set forth in NRS § 533.024, threatens to prove detrimental to the public
interest or is found to not be environmentally sound the Applicant will be required to

curtail pumpage and/or mitigate the impacts to the satisfaction of the State Engineer.
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