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I.
Reliance on “dated” NEPA documents for aging RMPs.
We are continuing to see private parties complaining that the BLM is issuing oil and gas leases relying on NEPA documents that were prepared for RMPs several years ago.  Although we found only one recent decision on point, here are some basics on the issue:
A. The good news is that land use plans are not invalid simply because of the passage of years. The Ninth Circuit has held that FLPMA and the regulations thereunder do not provide a clear statutory duty to revise plans with which the courts may compel BLM to comply. 
  
B. Nonetheless, in taking future actions, BLM may need to supplement the EIS for the RMP because of either:

1. Significant new information bearing on the environmental effects of the proposed action.
 

a. If the new information arises after a proposed action has received initial approval, the Supreme Court determined that an agency must consider the new information in a supplemental EIS only if (i) a major Federal action remains; and (ii) the new information shows that the remaining action will affect the environment in a significant manner or to a significant extent not already considered.
  
b. Those are the sorts of new information that BLM’s DNA process should identify.  
c. Consider preparing a supplemental EIS for the land use plan or a NEPA document for the leasing decision if the new information may be significant.
  
d. In the 2006 decision of Judge Kimball in SUWA v. Norton, the new information was BLM findings that some of the tracts had “remarkable wilderness characteristics” and others “a reasonable probability” thereof that had not been considered in any analysis of the impacts of oil and gas development.

e. In Colorado Environmental Coalition, the IBLA held that whether BLM needs to supplement its EIS for leasing based on a citizen’s wilderness proposal depends on whether the proposal presents information indicating a seriously different environmental impact from the ones analyzed in the initial EIS.
  If the proposal does not show such a different impact, the lease sale may go forward, deferring further environmental analysis until the APD stage.   

2. Or, BLM may need to supplement an EIS because of substantial changes in the proposed action.  In other words, is the action you are now considering so different from the proposed action analyzed in the existing NEPA document that it will obviously have different environmental impacts, or that you cannot know whether the environmental impacts would be significantly different until you analyze it.
  In New Mexico v. BLM, the district court held in part that BLM did not have to supplement its EIS when it adopted an alternative somewhat different from those analyzed in the EIS.  In that case, BLM was not arbitrary or capricious when it found that the impacts of its decision would not be substantially different from those of its analyzed alternatives.
  
C. Generally, BLM can continue to implement the existing RMP (as long it was analyzed under NEPA) even while it is considering proposed amendments to the RMP and the accompanying NEPA analysis.
  
1. That is, BLM may continue taking actions covered by the existing plan and its NEPA document even while considering changing the RMP and preparing a new NEPA document.
  
2. But, where the leasing decisions in the land use plan were not analyzed in an EIS that considered the no-leasing alternative, BLM has to prepare an EIS (not a DNA) that considers no-leasing prior to issuing the leases.

II.
Liability for Lease Obligations
A.
Record Title Holders:  Monahan
In October 2007, the Court of Appeals for the 10th Circuit ruled in BLM’s favor in Monahan v. DOI.
  With apologies to those of you who lived through that case, I’ll discuss it briefly.
Monahan was a record title holder who conveyed the operating rights in 8 federal leases containing 40 wells to a company called Emerald, reserving overriding royalty interests and some further development rights.  The wells at some point became non-producing.  Emerald filed for bankruptcy and was liquidated.  After Emerald filed for bankruptcy, the field office notified the record title holders that they needed to provide additional bonding of more than $1.2 million.  The plugging and restoration liabilities were soon estimated at $1.5 million, and the field office ordered Monahan to name a valid operator, evaluate restoration needs, and submit plans for production or abandonment.
Monahan sought review by the State Director, the IBLA, and the district court, and lost at each stage.  

Monahan repeated his arguments at the 10th Circuit; arguing that (1) he had no liability under the Mineral Leasing Act because he had conveyed the operating rights to the wells; (2) because he conveyed the operating rights, he could not take control of the wells; and (3) because he should not suffer for BLM’s failure to require sufficient bonds from Emerald.

First, the 10th Circuit held that Monahan assumed responsibility for the wells when he acquired the record title, citing 43 C.F.R. 3106.7-6(a).  He did not assign his record title when he transferred the operating rights, and thus he retained his obligations to the government under the lease.  43 C.F.R. 3100.0-5(e), 3106.7-2.
Second, the 10th Circuit held that BLM was not ordering Monahan to commit a trespass against Emerald, because Emerald no longer existed and could not assert any rights against Monahan, and because the BLM order at issue only required plans for production or abandonment.  Further, the court noted that Monahan could have retained rights to enter the lease area, and his failure to protect himself from trespass liability was no defense against BLM’s order.

Third, the 10th Circuit held that Monahan as a “lessee” was liable for increased bond requirements.  BLM did not closely scrutinize Emerald’s finances in approving the initial bond amount because the lessee remained fully liable on default of the operating rights owner.  

Unfortunately, the 10th Circuit did not publish its opinion, and thus its value lies in its persuasiveness rather than as binding precedent.  The decision is important because lessees are often tempted to transfer environmental liabilities to other, thinly capitalized companies.  Although the Monahan decision will not remove that temptation, it does uphold BLM’s regulations that an entity cannot both retain record title and transfer all liabilities for a lease. 

B. Operators and Operating Rights Owners
The only recent decisions we found concerning operators and operating rights owners concerned when higher daily civil penalties accrued, and not lease liabilities as such, so I will pass over those.
C. Past Lessees

Monahan stated in dicta
 that former lessees are responsible for lease obligations that accrued before the date of BLM’s approval of assignment of record title.  It held that the 2001 amendments to 43 C.F.R. 3106.7-2 (which clarified that transferors of record title or operating rights remain responsible for pre-approval liabilities) applied even to transfers that occurred prior to those amendments.  Those revised regulations applied because of the “now or hereafter in force” clause of the oil and gas lease.
 
III.  Other Recent Cases of Note
A.  Northern Cheyenne Tribe v. Norton. 
 The U.S. Court of Appeals for the Ninth Circuit upheld a district court’s decision to enjoin many approvals of applications for permits to drill for coal bed methane development pending completion of a supplemental EIS.
  The injunction covers 93 percent of the resource area.  The partial injunction had been proposed to the district court by BLM.  It addressed plaintiffs’ arguments that BLM’s EIS improperly failed to consider a phased-development alternative.  BLM proposed a partial injunction that would let some development occur in a something like the phased-development approach that plaintiffs sought.  The Ninth Circuit ruled that a district court did not have to automatically enjoin all of a proposed action when the NEPA document has only one deficiency.  BLM’s proactive efforts in shaping the remedy resulted in a more positive outcome.

B.  Bering Strait Citizens.

For several years the Ninth Circuit has hinted that an opportunity for public comment was required on all environmental assessments (EAs).
  At last in Bering Strait Citizens, the Circuit announced its agreement with all of the other courts that had addressed the issue
 that there is no such universal requirement for EAs and no requirement to prepare draft EAs.  Instead the court held that “[a]n agency, when preparing an EA, must provide the public with sufficient environmental information, considered in the totality of circumstances, to permit members of the public to weigh in with their views and thus inform the agency decision-making process.”  While this doesn’t give very clear guidance to agencies, it is a welcome change from their earlier approach.  
� ONRC Action v. BLM, 150 F.3d 1132 (9th Cir. 1998).  


� E.g., Forest Guardians, 170 IBLA 80, 95 (2006).


� Marsh v. Oregon Natural Res. Council, 490 U.S. 360 (1989).


� Compare SUWA, 122 IBLA 334, 338-40 (1992) (EA sufficient for leasing in an area subsequently proposed for wilderness because no change in impacts), with Center for Native Ecosystems, 170 IBLA 331 (2006) (reversing decision to lease where no existing NEPA document described impacts on newly designated sensitive species).


� SUWA v. Norton, 457 F. Supp. 2d 1253 (D. Utah 2006) [a.k.a. the Kimball decision].  Compare with Colorado Environmental Coalition, et al., 173 IBLA 362 (2008).  (“The [SUWA] court noted that the new information was contained in BLM's own recent review of wilderness inventory areas (WIAs) and comprehensive wilderness case files […] that BLM could not rely on the land use planning EIS to ignore its own recent determination that the parcels at issue in WIAs in fact possessed "remarkable wilderness character," […]  that a DNA itself admitted that an updated NEPA document was needed, […] and that BLM had expressly determined that information submitted by the Southern Utah Wilderness Alliance was significant and new, and showed a reasonable probability that the land had wilderness characteristics, � HYPERLINK "http://www.lexis.com/research/buttonTFLink?_m=7cf50a544df740c2bdf95bf44b29ed68&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b173%20IBLA%20362%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=58&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b457%20F.%20Supp.%202d%201253%2cat%201267%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVzz-zSkAl&_md5=75ab737e25777fb73efea0b40c9888f9" �[…].� No such circumstances are present in the instant case; to the contrary, BLM avers that it reviewed the information contained in the CWPs prior to the lease sale and concluded that it is not new or significant. See DNA at 13-14.”) (citations omitted).


� Colorado Envt’l Coal’n, et al., 173 IBLA 362 (2008).  Accord, Colorado Envt’l Coal’n, 171 IBLA 256 (2007) (DNA properly used).


� Cf., Sierra Club v. Forest Service, 535 F. Supp. 2d 1268, 1311 (N.D. Ga. 2007) (change in proposed action not substantial).


� New Mexico ex rel. Richardson v. BLM, 459 F. Supp. 2d 1102 (D.N.M. 2006) [a.k.a. the Otero Mesa Case], appeal pending, Civil No. 05-460 BB/RHS (10th Cir., Notice of Appeal filed Dec. 6, 2006).


� ONRC Action, supra.  See also Colorado Envt’l Coal’n, 161 IBLA 386 (2004).  Cf., 40 C.F.R. 1506.1(c).  


� Western Land Exch. Project v. Dombeck, 47 F. Supp. 2d 1196 (D. Ore. 1999).


� SUWA v. Norton, 457 F. Supp. 2d 1253 (D. Utah 2006).  Cf., Chihuahuan Grasslands Alliance v. Norton, 507 F. Supp. 2d 1216, 1232 (D.N.M. 2007) (distinguishing SUWA v. Norton on other grounds). 


� 2007 U.S. App. LEXIS 24211 (10th Cir. 2007).





� It is dicta because Monahan involved a sublease of operating rights and not an assignment of record title.


� Monahan, at *13 -*17.  Research did not reveal other recent cases regarding former lessees.


� Northern Cheyenne Tribe v. Norton, 503 F.3d 836 (9th Cir. 2007).





� Bering Straits Citizens for Responsible Resource Development v. U.S. Army Corps of Engineers, 2008 U.S. App. LEXIS 9302 (9th Cir. 2007).





� "The public must be given an opportunity to comment on draft EAs and EISs, and public hearings are encouraged to facilitate input on the evaluation of proposed actions." Anderson v. Evans, 371 F.3d 475, 487 (9th Cir. 2004).  However, the statement in Anderson about the circulation of  a draft EA was a dictum inasmuch as the dispute in Anderson concerned whether the government was required to prepare an EIS, not whether there was adequate public notice and comment on the EA--in fact, a draft EA was circulated in Anderson.  Citizens for Better Forestry v. U.S. Dept. of Agric., 341 F.3d 961, 970 (9th Cir. 2003) quoted Anderson for the proposition that a draft EA must be circulated, but the decision itself relied on the fact that the public was given no notice of the preparation of the EA at all.





� See Alliance To Protect Nantucket Sound, Inc. v. U.S. Dept. of Army, 398 F.3d 105, 114-115 (1st Cir. 2005) (concluding that "[n]othing in the CEQ regulations requires circulation of a draft EA for public comment, except under certain 'limited circumstances,' " and rejecting Anderson's contrary language as dicta); Pogliani v. U.S. Army Corps of Eng'rs, 306 F.3d 1235, 1240 (2d Cir. 2002) (holding that a draft EA must be circulated only in certain limited circumstances); Greater Yellowstone Coalition v. Flowers, 359 F.3d 1257, 1279 (10th Cir. 2004) ("NEPA's public involvement requirements are not as  [*30] well defined when an agency prepares only an EA and not an EIS."); Fund for Animals, Inc. v. Rice, 85 F.3d 535, 548 (11th Cir. 1996) ("[T]here is no legal requirement that an Environmental Assessment be circulated publicly and, in fact, they rarely are."). 8 
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