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Subpart B-General Rules Relating
to Procedures and Practice

4.20 Purpose
In the interest of establishing and

maintaining uniformity to the extent
feasible this subpart sets forth general
rules applicable to all types of pro
ceedings before the Hearings Division
and the several Appeals Boards of the
Office of Hearingsand Appeals.

§ 4.21 General provisions.
a Effect üí decision pending appeal.

Except as otherwise provided by law or
other pertinent regulation:
I A decision will not be effective

during the time In which a person ad
versely affected may file a notice of ap
peal: when the public interest requires,
however, the Director or an Appeals
Board may provide that a decision, or
any part of a decision, shall be in full
force and effective Immediately;

2 A decision will becomeeffective
on the day after the expiration of the
time during which a person adversely
affectedmay file a notice of appeal un
less a petition for a stay pending ap
peal Is filed togetherwith a timely no
tice of appeal; a petition for a stay may
be filed only by a party who may prop
erly maintain an appeal;

3 A decision, or that portion of a de
cision, for which a stay is not granted
will become effective immediately
after the Director or an Appeals Board
denies or partially denies the petition
for a stay, or fails to act on the peti
tion within the time specified in para
graph b 4 of this section.

b Standards and proceduresfor ob
taining a stay. Except as otherwise pro
vided by law or other pertinent regula
tion:

Cl A petition for a stay of a decision
pending appeal shall show sufficient
justification based on the following
standards:

i The relative harm to the partiesif
the stay is grantedor denied.

Ii The likelihood of the appellant’s
successon the merits,

lii The likelihood of immediate and
irreparable harm if the stay is not
granted! and

iv Whether the public Interest fa
vors grantingthe stay;
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2 The appellantrequestingthe stay
bears the burden of proof to dem
onstratethat a stay should be granted;

3 The appellantshall servea copy of
its notice of appeal and petition for a
stay on each party named in the deci
sion from which the appeal is taken,
and on the Director or the Appeals
Board to which the appeal is taken, at
the same time such documents are
served on theappropriateofficer of the
Department; any party, including the
officer who madethedecisionbeingap
pealed,may file a responseto the stay
petition within 10 days after service;
failure to file a responseshall not re
sult in a default on the question of
whethera stay should be granted; serv
ice shall be made by delivering copies
personallyor by sendingthem by reg
isteredor certified mail, return receipt
requested:

4 The Director or an AppealsBoard
shall grant or deny a petition for a
stay pendingappeal,either in whole or
in part, on the basis of the factors list
ed in paragraphbl of this section,
within 45 calendardays of the expira
tion of the time for filing a notice of
appeal;

Cc Exhaustion ci administrative rem
edies. No decisionwhich at the time of
its rendition Is subjectto appeal to the
Director or an Appeals Board shall be
consideredfinal so as to be agencyac
tion subject to judicial review under 5
U.s.c. 704, unless a petition for a stay
of decision has been timely filed and
the decision being appealedhas been
madeeffective in the mannerprovided
In paragraphsa 3 or b 4 of this sec
tion or a decisionhasbeenmadeeffec
tive pendingappeal pursuantto para
graph al of this section or pursuant
to other pertinent regulation.

d Finality of decision,No further ap
peal will lie in the Departmentfrom a
decision of the Director or an Appeals
Boardof the Office of HearingsandAp
peals. Unless otherwise provided by
regulation, reconsideration of a deci
sion may be granted only In extraor
dinary circumstances where, in the
Judgmentof the Director or an Appeals
Board. sufficient reasonappearsthere-
for, Requestsfor reconsiderationmust
be filed promptly, or within the time
requiredby the regulationsrelating to
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the particular type of proceedingcon
cerned and must state with particu
larity the error claimed. The filing and
pendency of a request for reconsider
ation shall not operateto stay the ef
fectivenessof the decisionInvolved un
less so ordered by the Director or an
Appeals Board, A requestfor reconsid
eration neednot be filed to exhaustad
ministrative remedies.

136 FR 7186, Apr. 15, 197i. as amended at 58
FR 4942. Jan. 19, 19931

§ 4.22 Documents.
a Filing of documents, A documentis

filed in theOffice wherethe filing is re
quired only when the document Is re
ceived in that office during the office
hourswhen filing is permitted and the
document is received by a personau
thorizedto receiveIt.

b Service generally. A copy of each
document filed In a proceedingbefore
the Office of Hearings and Appeals
must be served by the filing party on
the other party or parties In the case.
except as otherwise provided by §4.31.
In all cases where a party Is rep
resentedby an attorney. such attorney
will be recognizedas fully controlling
the caseon behalf of hls,therclient, and
serviceof any documentrelating to the
proceedingshall be madeupon such at
torney in addition to any other service
specificallyrequiredby law or by order
of a presiding official or an appeals
board. Where a party is representedby
more than one attorney, service upon
one of theattorneysshall be sufficient,

Cc Retention of documents. All docu
ments, books, records.papers,etc., re
ceived in evidencein a hearingor sub
mitted for the record in any proceeding
before the Office of Hearings and Ap
pealswill be retainedwith the official
record of theproceedings.However. the
withdrawal of original documentsmay
be permitted while the case is pending
upon the submissionof true copies in
lieu thereof. When a decision has be
come final, an appealsboard in its dis
cretion may. upon request and after
notice to the other party or parties,
permit the withdrawal of original ex
hibits or any part thereofby the party
entitled thereto. The substitution of
true copies of exhibits or any part
thereof may be required by the Board
In Its discretion as a condition of

granting permission for such with
drawal. Transcripts of testimony and/
or documentsreceivedor reviewedpur
suant to §4.31 of these rules shall be
sealed against disclosure to unauthor
ized personsand retainedwith the offi
cial record, subject to the withdrawal
and substitutIonprovisionshereof.

Cd Record address. Every person who
files a documentfor the record in con
nectionwith any proceedingbefore the
Office of Hearingsand Appeals shall at
the time of his initial filing In the mat
ter state his address. Thereafter he
must promptly inform the office in
which the matter is pending of any
changein address,giving the docket or
other appropriatenumbersof all mat
ters in which he hasmadesucha filing.
The successorsof such person shall
likewise promptly Inform suchoffice of
their Interest in the mattersand state
their addresses,If a personfails to fur
nish a record addressas required here
in, he will not be entitled to notice in
connectionwith the proceedings.

e Computation of time for filing and
service, Except asotherwiseprovided by
law, in computing any period of time
prescribedfor filing and serving a doc
ument, the day upon which the deci
sion or document to be appealedfrom
or answeredwas served or the day of
any other event after which the des
ignated period of time begins to run is
not to be included.The last day of the
period so computed is to be included,
unless it Is a Saturday, Sunday. Fed
eral legal holiday. or other nonbusiness
day. in which event the period runs
until the end of the next day which is
not a Saturday, Sunday, Federal legal
holiday, or other nonbusiness day.
When the time prescribedor allowed is
7 days or less, intermediateSaturdays,
Sundays. Federal legal holidays and
other nonbusiness days shall be ex
cluded in thecomputation.

f Extensions of time. I The time for
filing or servingany documentmay be
extendedby theAppealsBoard or other
officer before whom the proceedingis
pending.except for the time for filing a
notice of appealand exceptwhere such
extensionis contrary to law or regula
tion.

2 A requestfor an extensionof time
must be filed within the time allowed
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