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A. Backar(~

SUSPENSION OF
EXCESS OVERRIDING
ROYALTIES OR
PAYMENTS OUT
OF PRODUCTION

Prior to August 22, 1983, the oil and gas leasing
regulations at '&3 CFR 3103.3-6 provided that an agreement
creating overriding royalties or payments out of production
of oil in excesli of 171t percent (when added to the Federal
Government roya:lty) shall be deemed a violation of the
lease terms unlj~BB the agreement expressly provided that
the excess shal:l be 8uspended when average production per
well per day avj~raged on a monthly basis is 15 barrels or
less. The limi1~ation applied to oil only and specifically
excluded gas.

Effective Augus1~ 22, 1983, however, the regulations were
amended at 43 C]~R 3103.3-3 (regulation section was
renumbered) to ]?rovide that the Secretary of the Interior
could suspend an agreement creating overriding royalties or
payments out of production of oil and gas in excess of 17~
percent (when added to the Federal Government royalty) upon
a determination that such excess constituted a burden on
the lease opera1;ions to the extent that (1) properlyand
timely developmE!nt may be retarded, or (2) continued
operation of thE! lease may be impaired, or (3) premature
abandonment of 1;he wells may be caused.

The 1983 regula1;ion change eliminated the 15-barrel
guideline, and no longer deemed it a violation of the
lease terms if 1;he assignment instrument did not provide
for automatic s\lspension of excess overrides. This 1983
regulation provj~sion took precedence at the time, even
though it conflj~cted with the provision in the assignment
Forms 3106-5 and 3106-14 then in use, i.e., the agreement
that created thE! excess could be suspended by the
Secretary at an~r time that the excess was determined to
constitute a bu]:,den on lease operations. The lease
assignment/tranllfer Forms 3000-3 and 3000-3a, prior to the
June 1988 editions, contained this provision. However, no
such provision j~s included in the June 1988 or more
current edition" of the assignment/transfer forms.
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B. Current Policy

EXCESS
OVERRIDING
ROYALTIES
NO LONGER
SUSPENDED By
SECRETARY OF
THE INTERIOR

The current BLM pol;Lcy is that the Secretary of the
Interior will no longer become involved in any request to
8uspend the payment of excess overriding royalties or
payments out of prol~uction. This policy was implemented
by the May 16, 1988, revision of the oil and gas leasing
regulations that coi~pletely removed the language at
43 CFR 3103.3-3 concerning the limitation of excess

overriding royaltie8.

CURRENT

POLICY ON

OVERRIDING

ROYALTY

PROVISIONS

Thi. policy was aaoptea in the regulation. 8ince such
agreement. are vol\J.ntarily entered into by the lessee with
other partiea. Further, the United Statea is not required
to approve euch agreements. Although the agreements are
required to be filild in the proper BLM office, theyare
.imply placea in t}le lease case file as a matter of recora.
Accoraingly, the Federal Government will DOt become
involved in any rec~est to .uspend exces. overrides or any
aispute between leBsees ana 8uch interest owner., but must
know the total bur(~en of overriaing royalties ana p-yments
out of proauction only when a request for a reauction in
the Federal renta~ or royalty rate under 43 CFR 3103.4-1
is filed. When .ul=h a rental/royalty reauction request
occurs, the effect of all outstanaing private paymenta must
then be consiaerea. Prior to the Government granting any
rental or royalty reauction, the signatory parties to the
aocument. creating the excess overriaes are responsible for
accomplishing reauction of the out8tanaing agreement.
before the authorizea officer will con8iaer approval of any
reauction in the Feaeral rental or royalty rate. (See
Section VII, above,. )

For leases that a%-e .till in effect, the inclusion of the
excess overriding royalty provision. on the Federal lease
and assignment/triLnsfer forms prior to May 1988 does not
mean that the Fedl!ral Government .till upholds the
provision after i1~ has been removed from the regulations.
The standard least! form .tate. that the lease i8 issued
subject to the rule. and regulation. now or hereafter in
force, which means that a lease i. .ubject to any future
regulations promulgated that affect the terms of the lease-
Thus, the removal of the excess overriding royalties
limitation requirement from the regulations means that the
Federal Government i8 no longer involved in any attempt to
enforce this provision. However, the removal of the
provision does nclt nullify any separate private agreements
entered into bet\oreen parties above and beyond that
indicated on the Federal forms. The ELM shall not
intervene or be IL party to any disputes or negotiations

concerning such I)rivate agreement8.
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