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3809 REGULATION ALTERNATIVES COMPARISON AND DETERMINATION OF NEPA ADEQUACY—Continued

Regulation compo-
nent

EIS alternative 1:
1980 regulations

EIS alternative 3:
2000 regulations

EIS alternative 5:
NRC recommenda-
tions

New selected alternative 2001 regula-
tions

Temporary or Per-
manent Closure
[3809.334]
[3809.336]
[3809.424].

Site must be maintained in safe and
clean condition. May require re-
moval of all structures and equip-
ment, and site reclamation after un-
specified period of nonoperating.

Must follow interim management plans
during periods of temporary closure.
Notices expire after 2 years. BLM may
consider projects abandoned, de-
pending on time and condition of
sites and equipment.

Plans are similar to Notices. After 5
consecutive years of inactivity, Plans
may be terminated.

Same as Alter-
native 3.

Retain language in 2000 regulations.

Adequacy of NEPA al

nalysis: This provision of the 2001 regulations is covered under the existing analys

is of Alt. 3 in the Final

ElS.

Financial Guarantee
Requirement
(Bonding)
[3809.500—.599].

Bonds required only for Plans at
BLM's discretion. Expired policy lim-
its bond amounts to $1,000/acre for
exploration and $2,000/acre for min-
ing, except for areas with cyanide
use or BEEN potential which are
bonded at 100% estimated BLM rec-
lamation cost.

Use state bonding programs to meet
these requirements through agree-
ments.

Actual-cost bonding required for all
Notices and Plans.

Operator would provide initial reclama-
tion cost estimate.

Financial guarantee must cover 100%
of reclamation costs, including any
post-closure water treatment or
other site maintenance.

Equivalent state bonding instruments
could be used to meet requirements,
but must be redeemable by the Sec-
retary of the Interior.

Discontinue accepting corporate guar-
antees.

Same as Alter-
native 3.

Retain language in 2000 regulations;
and the changes made in the time
frames under regulations promul-
gated on June 15, 2001 for existing
operations to meet the new bonding
requirements.

Adequacy of NEPA al

nalysis: This provision of the 2001 regulations is covered under the existing analys|

is of Alt. 3 in the Final

EIS.

Inspection and
Monitoring
[3809.600].

Public Mine Visits
[3809.900].

Operators must allow BLM to inspect
operations. Policy is for inspections
four times annually where cyanide is
used or significant potential for acid
rock drainage and twice annually for
all other operations. Monitoring pro-
grams are developed during Plan re-
view. The operator conducts envi-
ronmental testing (water, air, soil,
etc.) and submits the results to
BLM. BLM may take check samples
during inspections.

Same as Alternative 1. Add: Mandate
current policy of inspections four
times annually where cyanide is
used or potential exists for acid rock
drainage.

Upon prior notification to BLM, in cer-
tain circumstances, may allow the
public to annually tour mines.

Same as Alter-
native 1.

Retain language in 2000 regulations.

Adequacy of NEPA analysis: The inspection, monitoring, and

Final EIS.

public mine tour provisions of the regulations are covered und

er the existing analysis of Alt. 3 in the

Type and Adequacy
of Penalties for
Non-compliance
[3809.700].

BLM issues notices and records of
noncompliance. Federal injunctions
and criminal prosecution may be
used.

Similar to Alternative 1. Add: BLM
would issue discretionary adminis-
trative penalties ($5,000/day), sus-
pensions, revocation of Plan ap-
proval, and nullification of Notice for
failure to comply with enforcement
orders.

Under MOUs, BLM would refer certain
noncompliance actions to other fed-
eral and state agencies for enforce-
ment.

Same as Alter-
native 3.

No additional regu-
lations on crimi-
nal penalties.
Use current
criminal penalties
process (Alt. 1).

Delete the civil administrative penalties
in sections 3809.702 and 3809.703
Add reminder in 3809.421 that failure
of the operator to prevent undue or
unnecessary degradation or to com-
plete reclamation to the standards
described in this subpart may cause
the operator to be subject to en-
forcement actions. This was in the

1980 regulations.

Adequacy of NEPA analysis: The penalties provision of the regulations is covered under the existing analysis of Alt. 1 in the Final EIS. The deletion of civil penalties
from the 2000 regulations leaves only a criminal penalty framework which most closely resembles that which was used in the 1980 regulations per Alt. 1. Difficul-
ties with enforcement using only criminal penalty provisions would continue as described in the Final EIS under Alt. 1. New section 3809.421 does not change any
operator requirements or create any additional level of environmental protection over that presented in the 2000 regulations.
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3809 REGULATION ALTERNATIVES COMPARISON AND DETERMINATION OF NEPA ADEQUACY—Continued

Regulation compo-
nent

EIS alternative 1:
1980 regulations

EIS alternative 3:
2000 regulations

EIS alternative 5:
NRC recommenda-
tions

New selected alternative 2001 regula-
tions

Appeals Process
[3809.800].

BLM decisions must be appealed with-
in 30 days.

Operators must appeal to BLM state
director, then to the Interior Board of
Land Appeals (IBLA).

Third-party appeals of BLM decisions
are made to IBLA.

BLM’s decision is in full force and ef-
fect during an appeal, unless IBLA
grants a written request for a stay.

Both operator and third parties could
request a state director review of
any decisions, or appeal directly to
IBLA.

State Director decisions could also be
appealed to IBLA.

All decisions would be in full force and
effect unless a written request for a
stay is granted by the reviewing en-
tity (state director or IBLA).

No Change. Same
as Alternative 1.

Retain language in 2000 regulations.

Adequacy of NEPA al

nalysis: This provision of the 2001 regulations is covered under the existing analys|

is of Alt. 3 in the Final

ElS.

Performance Stand-
ards, Generally
[3809.420].

Prevent unnecessary or undue deg-
radation. Follow requirements at
3809.1-3(d).

Other site-specific requirements may
be developed during individual
project review.

Outcome-based standards with site-
specific allowances. Includes BLM
cyanide and acid rock drainage re-
quirements. Use proper equipment,
devices, and practices.

Follow reasonable and customary se-
quence of exploration, development,
and reclamation.

Same as Alter-
native 1.

Retain language in 2000 regulations
regarding  general  performance
standards. Add reminder that oper-
ations must be conducted in compli-
ance with all Federal and state laws

Retain the performance standards in
the 2000 rule related to BEEN and
cyanide management. Combine
them with the 1980 performance
standards.

Adequacy of NEPA analysis: The rewritten performance standards in the 2001 regulations are covered by analysis under either Alts. 1, 3, or 5 in the Final EIS. In
overall effect, the performance standards most closely resemble those put forward in Alt. 3, the 2000 regulations, with some of the performances standards from
the 1980 regulation rewritten in Plain English and presented as they would be used under Alt. 5.

There would not be a substantial change in environmental protection, environmental impact, or operator requirements in going from the 2000 regulations to the 2001
regulations for several reasons. One, the two sets of regulations have performance requirements that are very similar, and in some cases identical. And two, per-
formance requirements for mineral operations are not set until completion of the individual project review process. The actual performance standards in the regula-
tions serve mostly as a guide for the site specific requirements. This is especially true with “outcome-based" performance standards such as those in Alts. 1, 3,
and 5. A comparison of the individual performance standards follows:

Land Use Plans

Not addressed

Consistent with the Mining Law, oper-
ations and postmining land use must
comply with land use plans and
coastal zone management plans.

Same as Alter-
native 1.

Retain language in 2000 regulations.

Adequacy of NEPA al

nalysis: This provision of the 2001 regulations is covered under the existing analys

is of Alt. 3 in the Final

EIS.

Surface and
Ground Water
Protection.

All operators must comply with federal
and state water quality standards.

Same as Alternative 1, plus pit water
quality must not endanger wildlife,
public water supplies, or users..

To meet this standard, operators
would use operation and reclama-
tion practices that minimize water
pollution and changes in flow in
preference to water treatment or re-
placement.

Similar to Alt. 1
plus:.

Project approvals
would establish
acceptable
postclosure
water quality
conditions for pit
lakes suitable to
long-term use of
the site and
those needed to
adequately pro-
tect ground and
surface waters,
as well as wild-
life and water-
fowl.

Water quality. All operators shall com-
ply with applicable Federal and state
water quality standards, including
the Federal Water Pollution Control
Act, as amended (30 U.S.C. 1151 et

seq.).

Adequacy of NEPA al

nalysis: This provision of the 2001 regulations is covered under the existing analys

is of Alt. 1 in the Final

ElS.

Wetlands and Ri-
parian Area Pro-
tection.

Not specified. State and 404 permits
(from the Army Corps of Engineers)
must be acquired for dredging or fill-
ing in U.S. waters.

Same as Alternative 1 with specific
site-selection criteria added:.

Operator must: (1) avoid locating oper-
ations in wetlands and riparian
areas where possible, (2) minimize
impacts to wetlands and riparian
areas, and (3) mitigate damage to
wetlands and riparian areas through
measures such as restoration or off-
site replacement.

Same as Alter-
native 1.

Same as Alt. 1. No specific standard
for a riparian area.

Adequacy of NEPA analysis: This provision of the 2001 regulations is covered under the existing analysis of Alts. 1 and 5 in the Final EIS.
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3809 REGULATION ALTERNATIVES COMPARISON AND DETERMINATION OF NEPA ADEQUACY—Continued

Regulation compo-
nent

EIS alternative 1:
1980 regulations

EIS alternative 3:
2000 regulations

EIS alternative 5:
NRC recommenda-
tions

New selected alternative 2001 regula-
tions

Soil or Growth
Media Handling.

Where reasonably practicable, topsoil
must be saved and reapplied to dis-
turbed areas after areas have been
reshaped.

Topsoil or other growth media must be
removed, segregated, and pre-
served for later use in revegetation
during reclamation. Must transport
soil from original location to point of
reclamation  without  stockpiling
where economically and technically
feasible.

Same as Alter-
native 1.

Same as Alternative 1.

Adequacy of NEPA al

nalysis: This provision of the 2001 regulations is covered under the existing analys|

is of Alts. 1 and 5 in the Final EIS.

Revegetation Re-
quirements.

Where reasonable and practicable,
disturbed areas must be revege-
tated. Revegetation is to provide a
diverse vegetation cover and is a
component of the requirement to re-
habilitate wildlife habitat. Ban on
creating a nuisance would be used
to address noxious weed control.

Same as Alternative 1 with more spe-
cifics on outcome. All disturbed
lands must be revegetated to estab-
lish a stable and long-lasting cover
that is self-sustaining and com-
parable in both diversity and density
to preexisting natural vegetation.
Use native species to the extent fea-
sible and establish success accord-
ing to schedule in reclamation plan.
Operations must prevent and control
noxious weed infestations.

Same as Alter-
native 1.

Same as Alternative 1.

Adequacy of NEPA al

nalysis: This provision of the 2001 regulations is covered under the existing analys

is of Alts. 1 and 5 in the Final EIS.

Fish, Wildlife and
Plant Protection
and Habitat Res-
toration.

Operator must act to prevent adverse
impacts to threatened and endan-
gered species and their habitats that
might be affected by operations..

Reclamation must include rehabili-
tating fisheries and wildlife habitat.

Similar to Alternative 1, plus: ...............

Operators must minimize disturbances
and adverse impacts to fish, wildlife,
and related environmental values..

All processing solutions, reagents, or
mine drainage toxic to wildlife must
be fenced or netted to prevent wild-
life access.

Same as Alter-
native 1.

Same as Alternative 1.

Adequacy of NEPA al

nalysis: This provision of the 2001 regulations is covered under the existing analys

is of Alts. 1 and 5 in the Final EIS.

Protecting Cultural
Resources.

National Historic Preservation Act Sec-
tion 106 process used to develop
mitigation for cultural resources
found before Plan approval.

Operators cannot knowingly disturb,
alter, injure, or destroy any historical
or archaeological site, structure,
building, object, or cultural site dis-
covered during operations.

Operators must immediately notify
BLM of any cultural resources found
during operations and must leave
such discoveries intact. BLM has 10
working days to protect or remove
discovery at the government's cost,
after which operations may proceed.

Same as Alternative 1, except 30 cal-
endar days instead of 10 working
days would be allowed for data re-
covery.

BLM would determine who bears cost
of recovery on a case-by-case basis.

Same as Alter-
native 1.

Same as Alternative 1.

Adequacy of NEPA al

nalysis: This provision of the 2001 regulations is covered under the existing analys|

is of Alts. 1 and 5 in the Final EIS.

Protecting Paleon-
tological Re-
sources.

Operators cannot knowingly disturb,
alter, injure, or destroy any scientif-
ically important paleontological re-
mains.

Operators must immediately notify
BLM of any paleontological re-
sources discovered during oper-
ations and must leave such discov-
eries intact. BLM has 10 working
days to protect or remove discov-
eries at the government’s cost, after
which operations may proceed.

Same as Alternative 1, except 30 cal-
endar days instead of 10 working
days would be allowed for data re-
covery.

BLM would determine who bears cost
of recovery on a case-by-case
basis.

Same as Alter-
native 1.

Same as Alternative 1.

Adequacy of NEPA analysis: This provision of the 2001 regulations is covered under the existing analysis of Alts. 1 and 5 in the Final EIS.
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3809 REGULATION ALTERNATIVES COMPARISON AND DETERMINATION OF NEPA ADEQUACY—Continued

Regulation compo-
nent

EIS alternative 1:
1980 regulations

EIS alternative 3:
2000 regulations

EIS alternative 5:
NRC recommenda-
tions

New selected alternative 2001 regula-
tions

Protecting Cave
Resources.

Adequacy of NEPA a

Not specified. .......cccorviiiiriiiiiieiiie

Inventories and mitigation plans would
be required before disturbance of
cave resources.

Operators must immediately notify
BLM of any significant cave re-
sources found during operations and
leave such discoveries intact. BLM
has 30 calendar days to protect a
discovery, after which operations
may proceed. BLM would determine
who bears the cost for protecting
cave resources.

nalysis: This provision of the 2001 regulations is covered under the existing analys|

Not specified.
Same as Alter-
native 1.

Not specified. Same as Alt. 1.

is of Alts. 1 and 5 in the Final EIS.

American Indian
Traditional Cul-
tural Values,
Practices, and
Resources.

Not specified in regulations. Consulta-
tion with American Indians is used
to develop mitigation on a case-by-
case basis.

Consultation with American Indians is
specified as part of Plan review
process. (3809.411(a)(3)). Consulta-
tion would be used to develop miti-
gation on a case-by-case basis
where mitigation is possible.

Same as Alter-
native 1.

Retain language in 2000 regulations.

Adequacy of NEPA a

nalysis: This provision of the 2001 regulations is covered under the existing analys|

is of Alt. 3 in the Final

EIS.

Roads and Struc-
tures.

Access routes for only the minimum
width needed for operations and
shall follow natural contours to mini-
mize cut and fill.

Require the use of existing roads to
minimize the number of access
routes, and to construct access
roads within a designated transpor-
tation or utility corridor. When com-
mercial hauling is involved on public
road the operator may be required
to make arrangements for use and
maintenance.

Operators must consult with BLM for
roadcuts greater than 3 feet on in-
side edge.

All structures must be built and main-
tained according to state and local
codes. Structures are addressed in
separate rules at 43 CFR 3715.

Generally the same as Alt. 1 without
the requirement to consult with BLM
for roadcuts greater than 3-feet.

Same as Alter-
native 1.

Same as Alt. 1.

Adequacy of NEPA a

nalysis: This provision of the 2001 regulations is covered under the existing analys|

is of Alts. 1, 3, and 5 i

n the Final EIS.

Handling of Poten-
tially Acid-Form-
ing, Toxic, or
Other Deleterious
Materials.

Reclamation must include measures to
isolate, remove, or control toxic or
deleterious materials.

Other requirements imposed would be
based on site-specific review ac-
cording to BLM policies [acid rock
drainage (BEEN) policy].

Includes requirements from BEEN pol-
icy. Static or kinetic testing must be
used to identify and guide handling
and placement of potentially acid-
forming materials. BEEN control
measures must be fully integrated
with operational procedures, facility
design, and environmental moni-
toring programs.

BEEN control must focus on preven-
tion or control of acid-forming reac-
tion. If formation of BEEN cannot be
prevented, its potential migration
must be prevented or controlled.
Capture and treatment of BEEN or
other undesirable effluent is required
if source controls and migration con-
trols do not prove effective. Effluent
treatment could be used only after
source control has been employed.

Same as Alter-
native 1.

Retain language in 2000 regulations.

Adequacy of NEPA analysis: This provision of the 2001 regulations is covered under the existing analysis of Alt. 3 in the Final EIS. Retaining the performance re-
quirements for handling of potentially acid-forming, toxic, or other deleterious materials in the 2001 regulations, along with the Plan content requirements for infor-
mation on acid drainage potential, would maintain protection of environmental resources at essentially the same level as the 2000 regulations.
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3809 REGULATION ALTERNATIVES COMPARISON AND DETERMINATION OF NEPA ADEQUACY—Continued

Regulation compo-
nent

EIS alternative 1:
1980 regulations

EIS alternative 3:
2000 regulations

EIS alternative 5:
NRC recommenda-
tions

New selected alternative 2001 regula-
tions

Leaching and Proc-
essing Oper-
ations and Im-
poundment.

Reclamation must include measures to
isolate, remove, or control toxic or
deleterious materials.

Other requirements imposed would be
based on site-specific review ac-
cording to BLM policies [cyanide
management policy, BLM state cya-
nide management plans, and acid
rock drainage (BEEN) policy].

Incorporated requirements of BLM’s
cyanide policy: Cyanide facilities
must be able to contain maximum
operating solution with capacity for
the 100-year, 24-hour storm event,
including snowmelt events and ex-
pected draindown from heaps during
power outages. Secondary contain-
ment required for vats, tanks, or re-
covery circuits to prevent release of
toxic solutions. Heaps and other so-
lution containment structures must
be monitored for leaks. Cyanide so-
lution and heaps must be detoxified
upon release to the environment, at
temporary closure, or at final rec-
lamation. Operations must not cause
wildlife mortality. Exposed cyanide
solutions must be fenced and cov-
ered to prevent access by public,
wildlife, and livestock. Neutralization
may be used in lieu of fencing
tailings impoundments.

Same as Alter-
native 1.

Retain language in 2000 regulations.

Adequacy of NEPA analysis: This provision of the 2001 regulations is covered under the existing analysis of Alt. 3 in the Final EIS. Retaining the performance re-
quirements for leaching and processing operations in the 2001 regulations, along with the Plan content requirements for information facility design and reclama-
tion, would maintain protection of environmental resources at essentially the same level as the 2000 regulations.

Stability, Grading,
and Erosion Con-
trol.

Reclamation must include measures to
control erosion, landslides, and run-
off.

Erosion must be minimized during all
phases of operations. All disturbed
areas must be graded or otherwise
engineered to a stable condition to
minimize erosion and facilitate re-
vegetation. All areas must be
recontoured to blend in with the
premining natural topography to the
extent practical.

Same as Alter-
native 1.

Same as Alternative 1.

Adequacy of NEPA al

nalysis: This provision of the 2001 regulations is covered under the existing analys

is of Alts. 1 and 5 in the Final EIS.

Pit Backfilling and
Reclamation.

Not specified. Stable highwall might be
left where required to preserve evi-
dence of mineralization. Current
practice is to determine amount of
pit backfilling on case-by-case basis.

BLM would determine degree of back-
filling required, if any, from a site-
specific operator demonstration of
feasibility based on economic, envi-
ron-mental, and safety consider-
ations.

Mitigation would be required for pit
areas that are not backfilled.

Same as Alter-
native 1. Amount
of pit backfilling
determined on a
case-by-case
basis.

Same as Alternative 1. Amount of pit
backfilling determined on a case-by-
case basis.

Adequacy of NEPA analysis: This provision of the 2001 regulations is covered under the existing analys

is of Alts. 1 and 5 in the Final EIS.

Waste Rock,
tailings, and
leach pads.

Mining wastes. All tailings, dumps, del-
eterious materials or substances,
and other waste produced by the
operations shall be disposed of so
as to prevent unnecessary or undue
degradation and in accordance with
applicable Federal and state laws.

Must locate, design, construct, operate
and reclaim to minimize infiltration
and contamination of water, achieve
stability; and to the extent economi-
cally and technically feasible, blend
with the pre-mining natural topog-
raphy.

Same as Alter-
native 1.

Same as Alternative 1.

Adequacy of NEPA analysis: This provision of the 2001 regulations is covered under the existing analys

is of Alts. 1 and 5 in the Final EIS.

Drill Holes

Exploration operations and drill hole
plugging are not specified. Decided
on case-by-case basis during Notice
or Plan review.

All drill cuttings and mud must be con-
tained onsite. All exploration drill
holes must be plugged to prevent
mixing of waters from aquifers, im-
pacts to beneficial uses, downward
water loss, or upward loss from arte-
sian conditions. Bore holes must be
plugged on the surface to prevent
direct inflow of surface water and to
eliminate the open hole as a hazard.

Same as Alter-
native 1.

Same as Alternative 1.

Adequacy of NEPA analysis: This provision of the 2001 regulations is covered under the existing analysis of Alts. 1 and 5 in the Final EIS.




54858

Federal Register/Vol. 66, No. 210/ Tuesday, October 30, 2001/Rules and Regulations

3809 REGULATION ALTERNATIVES COMPARISON AND DETERMINATION OF NEPA ADEQUACY—Continued

Regulation compo-
nent

EIS alternative 1:
1980 regulations

EIS alternative 3:
2000 regulations

EIS alternative 5:
NRC recommenda-
tions

New selected alternative 2001 regula-
tions

Solid Wastes

All operators shall comply with applica-
ble Federal and state standards for
the disposal and treatment of solid
wastes. All garbage, refuse or waste
shall either be removed from the af-
fected lands or disposed of or treat-
ed to minimize, so far as is prac-
ticable, its impact on the lands.

Must comply with Federal, state, and
where delegated by the state, local
standards for the disposal and treat-
ment of solid wastes. Must remove
from the project area, dispose of, or
treat all non-mine garbage, refuse or
waste to minimize their impact.

Same as Alter-
native 1.

Same as Alternative 1.

Adequacy of NEPA al

nalysis: This provision of the 2001 regulations is covered under the existing analys

is of Alts. 1 and 5 in the Final EIS.

Protection of survey
monuments.

To the extent practicable, all operators
shall protect all survey monuments,
witness corners, reference monu-
ments, bearing trees and line trees
against unnecessary or undue de-
struction, obliteration or damage. If,
in the course of operations, any
monuments, corners, or accessories
are destroyed, obliterated or dam-
aged by such operations, the oper-
ator shall immediately report the
matter to the authorized officer. The
authorized officer shall prescribe, in
writing, the requirements for the res-
toration or reestablishment of monu-
ments, corners, bearing and line
trees.

To the extent economically and tech-
nically feasible, you must protect all
survey monuments, witness corners,
reference  monuments,  bearing
trees, and line trees against damage
or destruction.

If you damage or destroy a monument,
corner, or accessory, you must im-
mediately report the matter to BLM.
BLM will tell you in writing how to
restore or re-establish a damaged or
destroyed monument, corner or ac-
cessory.

Same as Alter-
native 1.

Same as Alternative 1.

Adequacy of NEPA al

nalysis: This provision of the regulations i

s essentially covered under the existing analysis of Alts. 1, 3, and 5 in the Final EIS.

Fire Prevention and
control.

The operator shall comply with all ap-
plicable Federal and state fire laws
and regulations, and shall take all
reasonable measures to prevent and
suppress fires in the area of oper-
ations.

You must comply with all applicable
Federal and state fire laws and reg-
ulations, and take all reasonable
measures to prevent and suppress
fires in your area of operations.

Same as Alter-
native 1.

Same as Alternative 1.

Adequacy of NEPA analysis: This provision of the 2001 regulations is covered under the existing analys

is of Alts. 1, 3, and 5 in the Final EIS.

Air Quality

All operators shall comply with applica-
ble Federal and state air quality
standards, including the Clean Air
Act (42 U.S.C. 1857 et seq.).

Your operations must comply with ap-
plicable Federal, Tribal, state, and
where delegated by the state, local
government laws and requirements.

Same as Alter-
native 1.

Same as Alternative 1.

Adequacy of NEPA analysis: This provision of the 2001 regulations is covered under the existing analysis of Alts. 1, 3, and 5 in the Final EIS.

One comment stated that the joint and
several liability provision in section
3809.116(a) would cause severe
disincentives to mineral exploration
activities, a “significant factor” that
should have been analyzed in the draft
environmental impact statement. We
have removed this provision from
paragraph (a).

The Environmental Protection Agency
commented on the proposed suspension
of the 2000 rule, focusing on two main
issues:

(1) EPA suggested “that the new
financial assurance requirements not be
suspended but be continued’; and

(2) EPA stated that by amending the
definition of ‘“‘unnecessary or undue
degradation” to include ““a proposed
activity that would cause substantial
irreparable harm,” the 2000 rule
“significantly enhanced BLM’s ability to
prevent serious and foreseeable
environmental harm.” EPA requested
BLM to “consider these important

measures and protections in its review
of the 3809 regulations.”

The final rule of June 15, 2001, as
stated earlier in this preamble,
maintains the financial assurance
provisions of the 2000 rule.

Although this final rule removes the
substantial irreparable harm provision
in the definition of unnecessary or
undue degradation, BLM retains ample
authority to protect surface resources
and the environment. As we stated
earlier, in the discussion of public
comments, BLM has ample statutory
and regulatory means of preventing
harm to significant scientific, cultural,
or environmental resource values: The
Endangered Species Act, the
Archaeological Resources Protection
Act, withdrawal under Section 204 of
FLPMA, the performance standards in
section 3809.420, and so forth. Many
statutory protections are invoked in the
performance standards in section
3809.420.

The revision of section 3809.420
removes duplicative requirements for
environmental protection. For example,
paragraph (b)(7), on fisheries, wildlife,
and plant habitat explicitly protects
only threatened and endangered
species, while the 2000 rule required
that the operator ‘“‘must minimize
disturbances and adverse impacts on
[all] fish, wildlife, and related
environmental values.” However, the
requirements that the operator must
comply with the Clean Water Act, Clean
Air Act, and other environmental laws
and regulations will have the same
effect. The final rule removes
unnecessary language.

Regulatory Flexibility Act

Congress enacted the Regulatory
Flexibility Act of 1980, as amended, 5
U.S.C. 601-612, (RFA) to ensure that
Government regulations do not
unnecessarily or disproportionately
burden small entities. The RFA requires



Federal Register/Vol. 66, No. 210/ Tuesday, October 30, 2001/Rules and Regulations

54859

a regulatory flexibility analysis if a rule
would have a significant economic
impact, either detrimental or beneficial,
on a substantial number of small
entities. BLM prepared a regulatory
flexibility analysis on the expected
impact of the final 2000 rule on small
entities and determined that the final
regulations will have a significant
economic effect on a substantial number
of small entities, and summarized it in
the 2000 rule (65 FR 69998, 70103). The
regulatory flexibility analysis remains
on file in the BLM Administrative
Record at the address specified in the
ADDRESSES section. In this final rule we
have made changes that should reduce
the burdens on small entities. The
regulations no longer provide for joint
and several liability for violations of the
regulations, no longer provide for civil
liability for violations, simplify the
definition of “operator,” and reduce the
burdens of performance standards.

The Small Business Administration
(SBA) commented in support of the
proposed rule to suspend the 2000 rule.
The principal substantive objection of
the SBA was to the definition of
“unnecessary or undue degradation”
and the inclusion in it of “substantial
irreparable harm” as an element.
Removing this element from the
definition in this final rule should
obviate this objection.

One comment stated that BLM must
consider ‘““the impact of the new
regulations on small farmers and
ranchers, as well as recreation-based
businesses,” in our regulatory flexibility
analyses. Since these regulations have
little or nothing to do, per se, with the
operations of these kinds of business,
the unstated implication of this
comment is that changing the
compliance standards for mining
operators might somehow degrade the
environment upon which these
businesses largely depend.

As discussed earlier in the preamble,
we are not abandoning surface resource
protection and environmental
protection by removing some onerous
provisions in the 2000 rule and
replacing them with provisions that
functioned well for 20 years. Operators
must maintain air and water quality to
the standards established by Congress in
the Clean Air Act and the Clean Water
Act, and must manage solid wastes in
accordance with the Solid Waste
Disposal Act and the Resource
Conservation and Recovery Act. These
concerns are those most vital to the
business interests mentioned in the
comment.

Small Business Regulatory Enforcement
Fairness Act

Evaluated against the baseline of the
2000 rule, BLM has concluded that
today’s rule will not have a significant
economic impact on a substantial
number of small entities. This rule
should reduce the costs borne by small
entities relative to the 2000 rule.
However, the magnitude of the cost
reductions depends on site and
operation specific factors. The removal
of the SIH provision will benefit small
entities. As stated earlier, the SBA
objected to the 2000 rules primarily
because of the SIH provision. Today’s
action obviates that objection and
benefits small entities.

Unfunded Mandates Reform Act

In the 2000 final rule (65 FR 69998,
70109), BLM found that those final
regulations do not impose an unfunded
mandate on state, local, or tribal
governments or the private sector of
more than $100 million per year; nor do
these final regulations have a significant
or unique effect on state, local, or tribal
governments or the private sector. The
impacts of this final rule do nothing to
change that finding. Therefore, BLM is
not required to prepare a statement
containing the information required by
the Unfunded Mandates Reform Act (2
U.S.C. 1531 et seq.). None of the
comments we received from state
governmental entities or associations of
such entities alleged any unfunded
mandates in the 2000 rule.

Executive Order 12630, Governmental
Actions and Interference With
Constitutionally Protected Property
Rights (Takings)

In the 2000 final rule (65 FR 69998,
70109), BLM found that those final
regulations do not represent a
government action capable of interfering
with constitutionally protected property
rights. We stated that it doesn’t affect
property rights or interests in property,
such as mining claims; it governs how
an individual or corporation exercises
those rights. However, one comment on
the proposed suspension of the 2000
rule stated that the joint and several
liability provision in section 3809.116(a)
would diminish the property value by
severely restraining alienation and thus
amount to a taking in violation of the
Fifth Amendment of the Constitution.
We have removed this provision in this
final rule. Because this final rule does
not make any changes that increase the
burdens on mining claim owners or
other property owners, the Department
of the Interior has determined that the
rule would not cause a taking of private

property or require further discussion of
takings implications under this
Executive Order.

Executive Order 13132, Federalism

In the 2000 rule, BLM found (65 FR
69998, 70109) that it would have
federalism implications in that in
certain circumstances it may preempt
state law. However, we found further
that it would not have a substantial
direct effect on the states, on the
relationship between the Federal
Government and the states, or on the
distribution of power and
responsibilities among the various
levels of government. The 2000 rule
describes the consultation BLM engaged
in with the states and the results of that
consultation. The changes made in this
final rule and in the final rule of June
15, 2001 (66 FR 32571), will not
increase burdens on states, and will
facilitate cooperation between states and
the United States in the area of surface
management of mining claims. This
final rule does not change the findings
in the 2000 rule. This rule does not
change the regulations in a manner
contrary to the interests of the states as
found from consultation with the states.

Further, we received comments from
governors, agencies, or legislatures of or
Members of Congress from the following
Western States, as well as the Western
Governors’ Association: Alaska, Idaho,
Nevada, Utah, and Wyoming. These
comments were critical of the 2000
regulations and supported their
suspension and revision. Only one of
these provided detailed
recommendations that largely tracked
those of the NRC. To the extent that
those specific recommendations pertain
to BLM, or are within the legal
responsibility of BLM, we believe this
final rule follows those
recommendations.

BLM'’s full Federalism assessment,
performed on the 2000 rule, remains on
file in the BLM Administrative Record
at the address specified in the
ADDRESSES section.

Executive Order 12988, Civil Justice
Reform

Under Executive Order 12988, the
Office of the Solicitor has determined
that this final rule would not unduly
burden the judicial system and that it
meets the requirements of sections 3(a)
and 3(b)(2) of the Order.

Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

We rely in part on Tribal consultation
that occurred before publication of the
2000 rule. In accordance with Executive
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Order 13175, we have also found that
this final rule does not include policies
that have significant tribal implications.
We have made clear that plans of
operations under these regulations must
comply with state, local, Tribal, and
other Federal requirements. Although
removing the SIH standard could
potentially affect Native American
cultural resources on the public lands,
in most instances mitigation measures
will be possible to reduce such impacts.

In public comments, two tribes
strongly opposed the idea of rescinding
the 2000 regulations and reverting to the
1980 regulations. In this final rule, we
are not reissuing the 1980 regulations.
Rather, we are removing or revising a
limited number of provisions that:

(a) Courts have been asked to find
legally untenable;

(b) Are expected to have severe
impacts on employment in Western
States where mining is an important
industry and a source of employment
for Indians and non-Indians alike; and

(c) BLM does not need in the
regulations in order to prevent
unnecessary or undue degradation of
the public lands or to limit the impact
of mining on Tribes.

One of the comments said that
members of the Tribe in question
“regard salmon as essential to their
spiritual and physical well-being,” and
said that maintenance of environmental
resources, especially water quality and
salmon, is of great importance.
Although we have removed the STH
provision from the definition of
unnecessary or undue degradation
because of the uncertainty and possible
economic disruption it causes for the
mining industry, we have retained the
performance standards in section
3809.420 that are designed to preserve
water quality: paragraph (b)(5) which
requires operators to comply with
Federal and state water quality
standards; paragraph (b)(11), which is
designed to prevent acid rock drainage
into the watershed; and paragraph
(b)(12), which is intended to prevent
cyanide leaching into the watershed.
These provisions provide ample
protection to western streams that are
habitat for salmon. Retaining these
provisions should fully address the
Tribe’s concerns.

E.O. 13211, Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use

This rule is not a significant energy
action. It will not have an adverse effect
on energy supplies. The principal
changes proposed in the rule address (1)
the definition of an operator, what
entities are responsible for reclamation

and other duties, (2) the definition of
unnecessary or undue degradation, and
(3) performance standards that operators
must follow. To the extent that the rule
affects the mining of energy minerals
(i.e., uranium and other fissionable
metals), they will tend to increase
production marginally.

Paperwork Reduction Act

The 2000 final rule (65 FR 69998,
70111) stated that it required collection
of information from 10 or more persons.
It went on to discuss our compliance
with the Paperwork Reduction Act of
1995 (44 U.S.C. 3507(d)), and the public
comments that discussed the
information collection requirements. We
continue to rely on the discussion in the
2000 rule as to information collection
requirement matters. The Office of
Management and Budget has approved
those information collection
requirements in the final rule under the
Paperwork Reduction Act of 1995, 44
U.S.C. 3501 et seq., and has assigned
clearance number 1004—0194. This final
rule does not contain additional
information collection requirements that
the Office of Management and Budget
must approve under the Paperwork
Reduction Act of 1995.

Author

The principal authors of this rule are
members of the Departmental 3809 Task
Force, chaired by Robert M. Anderson,
Deputy Assistant Director, Minerals,
Realty, and Resource Protection, Bureau
of Land Management.

List of Subjects in 43 CFR Part 3800

Administrative practice and
procedure, Environmental protection,
Intergovernmental relations, Land
Management Bureau, Mines, Public
lands-mineral resources, Reporting and
recordkeeping requirements, Surety
bonds, Wilderness areas.

P. Lynn Scarlett,

Assistant Secretary, Policy Management, and
Budget.

Accordingly, for the reasons stated in
the Preamble, and under the authorities
cited below, BLM amends Title 43 of the
Code of Federal Regulations part 3800
as set forth below:

PART 3800—MINING CLAIMS UNDER
THE GENERAL MINING LAWS

Subpart 3809—Surface Management
1. The authority citation for subpart

3809 continues to read as follows:

AuthOI‘ity: 16 U.S.C. 1280; 30 U.S.C. 22; 30
U.S.C. 612; 43 U.S.C. 1201; and 43 U.S.C.
1732, 1733, 1740, 1781, and 1782.

2. Amend § 3809.2 by removing the
term “§ 3809.31(c)” at the end of the
first sentence of paragraph (a), and
adding in its place the term
“§3809.31(d) and (e).”

3. Amend § 3809.5 by revising the
definitions of “operator’” and
“unnecessary or undue degradation” to
read as follows:

§3809.5 How does BLM define certain
terms used in this subpart?
* * * * *

Operator means a person conducting

or proposing to conduct operations.
* * * * *

Unnecessary or undue degradation
means conditions, activities, or
practices that:

(1) Fail to comply with one or more
of the following: the performance
standards in § 3809.420, the terms and
conditions of an approved plan of
operations, operations described in a
complete notice, and other Federal and
state laws related to environmental
protection and protection of cultural
resources;

(2) Are not “reasonably incident” to
prospecting, mining, or processing
operations as defined in § 3715. 0-5 of
this chapter; or

(3) Fail to attain a stated level of
protection or reclamation required by
specific laws in areas such as the
California Desert Conservation Area,
Wild and Scenic Rivers, BLM-
administered portions of the National
Wilderness System, and BLM-
administered National Monuments and
National Conservation Areas.

4. Amend § 3809.31(e) by removing
the word “If”” and adding the phrase
“For other than Stock Raising
Homestead Act lands, if” at the
beginning of the first sentence.

5. Amend § 3809.116 by revising
paragraph (a) to read as follows:

§3809.116 As a mining claimant or
operator, what are my responsibilities
under this subpart for my project area?

(a) Mining claimants and operators (if
other than the mining claimant) are
liable for obligations under this subpart
that accrue while they hold their

interests.
* * * * *

6. Amend § 3809.401 (b)(5)(ii) by
removing the term
“§ 3809.420(c)(4)(vii)”, and adding in its
place the term ““§ 3809.420(c)(12)(vii).”
7. Amend § 3809.411 by revising
paragraph (d)(3)(iii) to read:

§3809.411 What action will BLM take when
it receives my plan of operations?
* * * * *
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(d) * ok %
(3) * *x %
* * * * *

(iii) Proposes operations that would
result in unnecessary or undue
degradation of public lands.

8. Amend §3809.415 by removing
paragraph (d).

9. Revise §3809.420 to read as
follows:

§3809.420 What performance standards
apply to my notice or plan of operations?

The following performance standards
apply to your notice or plan of
operations:

(a) General performance standards.
(1) Technology and practices. You must
use equipment, devices, and practices
that will meet the performance
standards of this subpart.

(2) Sequence of operations. You must
avoid unnecessary impacts and facilitate
reclamation by following a reasonable
and customary mineral exploration,
development, mining and reclamation
sequence.

(3) Land-use plans. Consistent with
the mining laws, your operations and
post-mining land use must comply with
the applicable BLM land-use plans and
activity plans, and with coastal zone
management plans under 16 U.S.C.
1451, as appropriate.

(4) Mitigation. You must take
mitigation measures specified by BLM
to protect public lands.

(5) Concurrent reclamation. You must
initiate and complete reclamation at the
earliest economically and technically
feasible time on those portions of the
disturbed area that you will not disturb
further.

(6) Compliance with other laws. You
must conduct all operations in a manner
that complies with all pertinent Federal
and state laws.

(b) Specific standards. (1) Access
routes. Access routes shall be planned
for only the minimum width needed for
operations and shall follow natural
contours, where practicable to minimize
cut and fill. When the construction of
access routes involves slopes that
require cuts on the inside edge in excess
of 3 feet, the operator may be required
to consult with the authorized officer
concerning the most appropriate
location of the access route prior to
commencing operations. An operator is
entitled to access to his operations
consistent with provisions of the mining
laws. Where a notice or a plan of
operations is required, it shall specify
the location of access routes for
operations and other conditions
necessary to prevent unnecessary or
undue degradation. The authorized

officer may require the operator to use
existing roads to minimize the number
of access routes, and, if practicable, to
construct access roads within a
designated transportation or utility
corridor. When commercial hauling is
involved and the use of an existing road
is required, the authorized officer may
require the operator to make appropriate
arrangements for use and maintenance.

(2) Mining wastes. All tailings,
dumps, deleterious materials or
substances, and other waste produced
by the operations shall be disposed of so
as to prevent unnecessary or undue
degradation and in accordance with
applicable Federal and state Laws.

(3) Reclamation. (i) At the earliest
feasible time, the operator shall reclaim
the area disturbed, except to the extent
necessary to preserve evidence of
mineralization, by taking reasonable
measures to prevent or control on-site
and off-site damage of the Federal lands.

(i1) Reclamation shall include, but
shall not be limited to:

(A) Saving of topsoil for final
application after reshaping of disturbed
areas have been completed;

(B) Measures to control erosion,
landslides, and water runoff;

(C) Measures to isolate, remove, or
control toxic materials;

(D) Reshaping the area disturbed,
application of the topsoil, and
revegetation of disturbed areas, where
reasonably practicable; and

(E) Rehabilitation of fisheries and
wildlife habitat.

(ii1) When reclamation of the
disturbed area has been completed,
except to the extent necessary to
preserve evidence of mineralization, the
authorized officer shall be notified so
that an inspection of the area can be
made.

(4) Air quality. All operators shall
comply with applicable Federal and
state air quality standards, including the
Clean Air Act (42 U.S.C. 1857 et seq.).

(5) Water quality. All operators shall
comply with applicable Federal and
state water quality standards, including
the Federal Water Pollution Control Act,
as amended (30 U.S.C. 1151 et seq.).

(6) Solid wastes. All operators shall
comply with applicable Federal and
state standards for the disposal and
treatment of solid wastes, including
regulations issued pursuant to the Solid
Waste Disposal Act as amended by the
Resource Conservation and Recovery
Act (42 U.S.C. 6901 et seq.). All garbage,
refuse or waste shall either be removed
from the affected lands or disposed of or
treated to minimize, so far as is
practicable, its impact on the lands.

(7) Fisheries, wildlife and plant
habitat. The operator shall take such

action as may be needed to prevent
adverse impacts to threatened or
endangered species, and their habitat
which may be affected by operations.

(8) Cultural and paleontological
resources. (i) Operators shall not
knowingly disturb, alter, injure, or
destroy any scientifically important
paleontological remains or any
historical or archaeological site,
structure, building or object on Federal
lands.

(ii) Operators shall immediately bring
to the attention of the authorized officer
any cultural and/or paleontological
resources that might be altered or
destroyed on Federal lands by his/her
operations, and shall leave such
discovery intact until told to proceed by
the authorized officer. The authorized
officer shall evaluate the discoveries
brought to his/her attention, take action
to protect or remove the resource, and
allow operations to proceed within 10
working days after notification to the
authorized officer of such discovery.

(iii) The Federal Government shall
have the responsibility and bear the cost
of investigations and salvage of cultural
and paleontology values discovered
after a plan of operations has been
approved, or where a plan is not
involved.

(9) Protection of survey monuments.
To the extent practicable, all operators
shall protect all survey monuments,
witness corners, reference monuments,
bearing trees and line trees against
unnecessary or undue destruction,
obliteration or damage. If, in the course
of operations, any monuments, corners,
or accessories are destroyed, obliterated,
or damaged by such operations, the
operator shall immediately report the
matter to the authorized officer. The
authorized officer shall prescribe, in
writing, the requirements for the
restoration or reestablishment of
monuments, corners, bearing and line
trees.

(10) Fire. The operator shall comply
with all applicable Federal and state fire
laws and regulations, and shall take all
reasonable measures to prevent and
suppress fires in the area of operations.

(11) Acid-forming, toxic, or other
deleterious materials. You must
incorporate identification, handling,
and placement of potentially acid-
forming, toxic or other deleterious
materials into your operations, facility
design, reclamation, and environmental
monitoring programs to minimize the
formation and impacts of acidic,
alkaline, metal-bearing, or other
deleterious leachate, including the
following:

(i) You must handle, place, or treat
potentially acid-forming, toxic, or other
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deleterious materials in a manner that
minimizes the likelihood of acid
formation and toxic and other
deleterious leachate generation (source
control);

(ii) If you cannot prevent the
formation of acid, toxic, or other
deleterious drainage, you must
minimize uncontrolled migration of
leachate; and

(iii) You must capture and treat acid
drainage, or other undesirable effluent,
to the applicable standard if source
controls and migration controls do not
prove effective. You are responsible for
any costs associated with water
treatment or facility maintenance after
project closure. Long-term, or post-
mining, effluent capture and treatment
are not acceptable substitutes for source
and migration control, and you may rely
on them only after all reasonable source
and migration control methods have
been employed.

(12) Leaching operations and
impoundments. (i) You must design,
construct, and operate all leach pads,
tailings impoundments, ponds, and
solution-holding facilities according to
standard engineering practices to
achieve and maintain stability and
facilitate reclamation.

(ii) You must construct a low-
permeability liner or containment
system that will minimize the release of
leaching solutions to the environment.
You must monitor to detect potential
releases of contaminants from heaps,
process ponds, tailings impoundments,
and other structures and remediate
environmental impacts if leakage
occurs.

(iii) You must design, construct, and
operate cyanide or other leaching
facilities and impoundments to contain
precipitation from the local 100-year,

24-hour storm event in addition to the
maximum process solution inventory.
Your design must also include
allowances for snowmelt events and
draindown from heaps during power
outages in the design.

(iv) You must construct a secondary
containment system around vats, tanks,
or recovery circuits adequate to prevent
the release of toxic solutions to the
environment in the event of primary
containment failure.

(v) You must exclude access by the
public, wildlife, or livestock to solution
containment and transfer structures that
contain lethal levels of cyanide or other
solutions.

(vi) During closure and at final
reclamation, you must detoxify leaching
solutions and heaps and manage tailings
or other process waste to minimize
impacts to the environment from
contact with toxic materials or leachate.
Acceptable practices to detoxify
solutions and materials include natural
degradation, rinsing, chemical
treatment, or equally successful
alternative methods. Upon completion
of reclamation, all materials and
discharges must meet applicable
standards.

(vii) In cases of temporary or seasonal
closure, you must provide adequate
maintenance, monitoring, security, and
financial guarantee, and BLM may
require you to detoxify process
solutions.

(13) Maintenance and public safety.
During all operations, the operator shall
maintain his or her structures,
equipment, and other facilities in a safe
and orderly manner. Hazardous sites or
conditions resulting from operations
shall be marked by signs, fenced, or
otherwise identified to alert the public

in accordance with applicable Federal
and state laws and regulations.

10. Add section 3809.421 to read as
follows:

§3809.421 Enforcement of performance
standards.

Failure of the operator to prevent
unnecessary or undue degradation or to
complete reclamation to the standards
described in this subpart may cause the
operator to be subject to enforcement as
described in §§ 3809.600 through 3809.
605 of this subpart.

11. Revise section 3809.598 to read as
follows:

§3809.598 What if the amount forfeited
will not cover the cost of reclamation?

If the amount forfeited is insufficient
to pay for the full cost of reclamation,
the operators and mining claimants are
liable for the remaining costs as set forth
in §3809.116. BLM may complete or
authorize completion of reclamation of
the area covered by the financial
guarantee and may recover from
responsible persons all costs of
reclamation in excess of the amount
forfeited.

§3809.604 [Amended]

12. Amend § 3809.604 revising the
phrase “§§3809.700 and 3809.702” to
read “§3809.700” at the end of the last
sentence of paragraph (a).

§3809.702 [Removed]
13. Remove § 3809.702.
§3809.703

14. Remove § 3809.703.

[FR Doc. 01-27074 Filed 10-29-01; 8:45 am]|
BILLING CODE 4310-84-P

[Removed]



