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Subsect: Royalty on Federal Coal Recovered from Coal Washing Waste Files

The Minerals Management Service ("MMS3") has requested an oplaion an whether royalty
is due on coal recovered from coal washing waste piles ("recovered ceal”) under six different
scenarios in which the variables are (1) whether the originating mire is cperasing or is closed; (2)
wkether the Federal lease from which the coal originated is stil effective or has been relinguished;
and (3) whether the waste pile is located on or ofF the lease, and, if off the lease, on Federal or non-
Federal land. The six situations the memorandum asked us to address zre as ollows:

Status of Federzl Lease from

g of Criginal Mine which Coal Originated Waste Pile Locafion
Operating Eftective On Lease

QOuoerating Eifective Off Lease

Closed Effective Omn Lease

Clnsed Effective Off Lease

Closed Relinguished On Federal Lard
Closed Relinquished Off Federal Land

MMS personne] have explained to us their understanding that in every situation of which
they are aware in which the wash plant and associated wasie pile are located on private 1and, the
lessee owns the wash plant and the waste pile. This opinion therefore procseds en that assumption.
T 1hat turns out net to be the case in any particular situation, MMS should advise us, because further
analvsis and explanation are necessary. MMS personnel also toid us that I meny instances,
although the lessez owns the waste pile, it {s being worked by a third party. Tlasopinion specificaliv
addresses that scenario.

For the reasons explained more fuliy bzlow, we have concluded as follows:
1. If the leass is still in effzct, the lesses owes royaty on coal recovered from waste piles

at the lease royelty rate at the time the recovered coal is nsed, sold or otherwise finally dispessd of,
regardless of whether the mine is operating or closed, and regardiess of the location ofthe waste pile.



2 If the lease has been relinquished before coal from the waste pile 1s used, sold, or
otherwise disposed of. royalty does not acerue on the recovered coal, regardless of the location of
*he wagte pile.

BACKGROUND — FEDER: ALTY PROVISIONS

Before 1976, the royalty rate speciiied in Federal coal leases was a “cents. per-toa” zare. At
+hat time, section 7 o the Mincral Leasing Act ("MLA"), 30 U S.C. § 207 (1972), required that al
ccal leases establish a royalty of pot less than five cenus per toi and un Indeierminais terny, subiect
to readjustment every twenty years, During the 19705 energy crisis, however, coal prices began to
rise and the cents-per-ton minimun: became increasingly inadequate, leading Congress to conclude
that "the public is being paid spitanccfor-itsconl resources.” H.R. Rep. No. 94-681, at 17 (1976),
reprinted in 1976 U.S.C.C.AN. 1943, 1953. Congress enacted the Federal Coal Leasing
Amendments Act (FCLAA"} in 1976, which sought, among other things, to ensure that the public
receives a fair return for its ceal leases. The FCLAA amended MLA section 7,30 U.8.C. § 207, by
replacing the cents-per-ton mimimurn rate with an ad valorem rate. After the FCLAA amendment,
30U.8.C. § 207(2) provides in relevant part:

A lease shall require payment of a royaity in such amount as the
Seeretary shall determine of not iess <han 12 % per ceatum cf the
value of coal as defined by regulation, sxcept the Secretary may
determing a lesser amount in the case cf coal recovered by
mdergronmd mining operatisng.

To rring existing leases into conformity with this new royalty rate, 30 U.S.C. § 207(a)
provided for readjustment of the leose terns as follows:

Such rentals and reyalties and other terme and eonditions of the lease

ill b= subject to readjustment at the end of its primary term of
twenty years and at the end of each 1en-year period thereafier if the
leass is extznded . . .,

Bureau of Land Management ("BLM") regulations at 43 C.I'.R. § 3457.7 fusther require:

(a)(}) Al leases issued prior 1o August 4, 1976, shall be subject 10
readinstmert at the end cf the current 20-year period. . ..

{2) Any lease subject to readjusuwent which contains a royalty Tate
less than the minimurm royalty prescribed i 43 CFR 3473.3-2 ot this
title shall be readjusicd i sonform to the minimuwm prescribed in that
section.
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The standard Federal coal lease entared into under the ML A, as amended by FCLAA, states

that royalty isdus zt___ percent of the value of coal . . . ." For surface mines, BLM regulations a:

43 CF.R. §3473.3-2(2)(1) previde for aroyalty rate of not I=ss than 12 % percent. Forunderground

mines, BLM regulations, at 43 C.F.R. § 3473.3-2(a)(2), provide for aroyalty rate of 8 percent of the
valee of coal removed from the mine.

ALYSIS

L IF THE LEASE IS STILL IN EYFECT, TIIC LESSEE OWES ROYALTY ON COAL
IT RECOVERS FROM A WASTE PILE, REGARDLESS OF THE LOCATION OF
THE WASTE PILE.

MMS regulations at 30 CF.R. § 206.253(2) provide:

All coal (zxcapt coal unavoidably lost s determined by BLM under
43 CFR part 3400) from a Federal lease subject to rms pan 15 suhj ject
ta rovalty. This includes coal uzed

ihe lessee on or off ¢ lease. (Enphasis added. )

Coal that is deposited in waste piles or slury ponds as a result of weshing ceal that is mined
from a Federal lease is part of the coal mined from that lease. The regulation specifically governing
coal thatis later recovered from washing waste piles is found 2t 30 C. 7 R. § 206.253(c). Itprovides:

If waste piles or slurry ponds are reworked to recover cozl, the less=e

shall pay mveln at Ihc rate spec' Fed in the iease m the tme the
recovered cg ;

royalty rate shall be That rate applicable to the producuop method
used to initially mine coal in the waste pile or slurry ponds; ie,
underground mtn:ng rethod or :urfa.oe mining melhod Coal in

a]located o such leases 1 ggrdlqu of whether it is s'ro*ed on Federal

lands. The lessce shzll maintain accurate records to determiius to
which individual Federal l=ase coal In the waste pit or siurry pond
should be ailocated. However, nothing in this section requires
payment ¢f a rcyalty on coal for which a royaily has already been
paid. (Emphasis added.)*

* The predecesscr To this regulation was proxulgated in 1982 and contained similar provisions.
Seefonmer30 C.F.R. § 203.200(k){1983), originally codified 2330 C.F R. § 211.63{k), promulgazed
at 47 Fed. Reg. 3 154 3192 (July 30, 1982). The cumrent rale was promulgated at 34 Fed. Reg.
1492 (Jaz. 13, 1989).
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Under this rule, the lessee must pay royalty when cozl from a waste pile or shurry pond is
"nsed, sold, cr otherwise finally disposed of" 1t also expressly provides thet royalties are due
regardless of whether the waste pile is stored on Federal or non-Federal land. That provision,
together with the last sentence of 30 C.F.R. § 206.253(a) underscored above, necessarily tmply that
it does not matter if the waste pile is lucated on or off the Jease (or en or ciff Federal land]. If coal
in the waste pile has been detived from mere thaaone property, the lessee must maintain adeguate
records to properly actem:ine the portion of the waste pile allocable to coal mined from 2 particular
Federal lease.

11 follows that if 2 lease is in effect, the lessee must pay royaliies when it uses, sells or
dispeses of recovered coal, regardless of whers the coal waste pile islocated. Whether the particalar
m:ne from which the coal m the waste pile was derived 1s still operating is of no relevance as long
as tae lease is still in effect.

During conversations with your siaff, we learned that most coal waste piles are being worked
by third parties, not the lessee. However, this fact does not change the coaclusion that if the lease
is in. effect "at the time the recovered coal 13 used, sold, or otherwise finally disposed of," the lessee
owes royalties. 30 C.F.R. § 206.253(c). Nor does this fact change the conclusion that if the leuse
is i effect, royalties are due regardless of whether the waste pile is on Federal or non-Federal land.

MMS personne] have explained that they de not yet know the specific terms of the various
contracts under which the third parties who are working the waste piles obtained the right to recover
coal from the waste piles, What trigpers the lesses’s royalty obligation under 30 C.F R. § 206.233(¢)
is that the recovered coal is "used, sold, or otherwise fnaliy disposed of." It follows that the

vestion of when and how much of the coal in the waste pife become 1oyalty-bearing depends
least in large measure on tha terms of the contract that gives the third party the right to recaover the

coal,

For example, assume that a lessee grante a third pasty the right to work the waste pile to
recover the coal and the third purty agrees to pay the lessee $ 1.00 for every on the thixd party
recovers.  Assume further that the agreement docs not identify any mninimum Juanlily to ke
recovered, and any coal Jeft in the waste pile ramains the property of the lessee. In thot event, the
lessee effectively will have sold or disposed cf 2 ton of the coal in the waste pile at the time the third
party tecovers that amount of coal. Under this hypothetical, royalty would be due incrementally as
the third party recovers a particulas volune of cual.

Alternatively, assume that the lessee transfers the right to recaver 1,000 tens of coal in a
waste pile 10 2 third party who wishes 1o recover that ainount of coal, and the third party pays for the
1,300 tons up front. In that event, the lessee will have sold or disposed of 1,000 tons of coal, and
the ¢ntire volune sold will be rovaliy-bearing.

The terms of the contract under which the third party acquires the right to recover coal from
tne waste pile will have to be examined on a cass-by-case basis to determine when recoversd coal
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is "used, sold, or otherwise finally dispesed of" Because of the potential variery of contract terms,
it i5 not possible in this cpinion to definitively state when coal recovered from a was'e pile becores
Toyalty-bearing in each particular case.

We further observe that the royalty rate applicable to coal recovered from a waste pile {s the
lease 1oyalty rate in effect at the time the coal is sold or transferred, if that rate is different from the
rate that was in effect at the time the coal that was washed was severed from the ground. Section
206.253(2) quoted above requires this resnlt, as does the analysis in section ILA. below,

Finally, as quoted above, the Jast sertence of section 206.132(c) provides that "rothing 1n
this sectior requires payment of a royalty on ccal for which a royalty has already been paid."
Situations could arise in which royalry hes alrzady been pald on coal exuacted fiom a waste pile.
One example would be where the caal fram which the washing waste was derived was originally
sold on the hasis of its volume or weigh: before washing and the lessee paid royalty on the basis of
that voiume or weight. Similarly, if the ceal eriginally produced was not disposed of through an
arm’s-tength sale, and if the lessee paid rovalty ou the applicable value on the basis of the volume
or weight before washing, royalty would have been paid already on the coal deposited to (and later
recovered from) the waste pile. In such situatiors, the analysis above wouid not apply, and the
lessee would net owe royalty on coal recovered Tomhe waste pile, even if the lease 15 still I effect.

The analysis and conclusions in this section govern the first four of the s2x situations outlined
ahave.

I IFTHE FEDERAL LEASE HAS BEEN RELINQUISHED BEFORE COALISTSED,
SOLD, OR OTHERWISE DISPOSED OF, ROVALTY DOI’S NOT ACCRUE ON
THE RECOVERED COAL,

The question then arises whether the lesses owes royalty on waste pile coal sold o disposed
of afier the lease from which the coal originally was mined has been relinquished - - the guestion
posed in the last two of the six situations. Federal coal leases may be relinquisbed under 30 U S.C.
§ 187. Tt provides in relevant pact:

The lessee may. i1 the discretion of the Secretary of the Intenor, be
permitted at any time to make written relinquishment of &1l rights
tnder such o leese, and upon acceptance thereof be thereby relieved
of all futyre obligations under said lezse . . . . (Emphasis added.)’

2 A prar Saliciior’s opirion has observed that the phrase "relieved of all funize obligations under
said lease” in 30U .S.C. § 187 "may weil mean :hat o the nstant of acceptance. the lessecis by such
acceptance relieved of future obligetions” under the lease. Relinguishment of a Coal Leasz, Sol. Op.
M-363511 (June 17, 1938). The purpese of the relinquishment proviston 15 tfo "promote the

(contirued...)



The lease terms and BLM regulations at 43 CF R. § 3452.1 implement this provision. The BLM
regulations provide:

No relinquisnment shall be approved untll the authorized officer
determines . . . that the accrued reatals and rovalties have been paid
and that all the obligations of the lessee under the regulations and
terms cf the lease have been mer.

45 C.T.R. § 3452.1-3. Tae standard Federal coal lzass conlalus ehwost identical language.

Thercfore, the question is whether the obligatior to pay royalties on coal not vet recovered
rom waste piles and not yet sold or dispesed of before relinauishment of the lease is, at the time of
rejnquishment, a future obligation or an already accrued obligation. Thatin tum depends oa when
toe lessee’s liability for rovalty on coal mined from Federal leases accrues.

A. Liability for Royalty on Cpal Mined from Federal Leases Accrues Upon Sale or
Disposition of the Coal, Not Upon Physical Severance from the Ground.

The first sentence of 20 C.F.R. § 206 253(c) quated above provides:

[ waste piles or slurry ponds are reworked to recover coal, the lessee
shall pay royalty at the rate specified in the lease at *he time the
recovered coal 15 used, sold, or otherwise finaily dispnsed of.

The phrase "at the time the recovered coal is used, sold, or otherwise finally disposed of" modifies
the phrase "at the rate specified in the lease,” a5 accepied grammatical construction indicuies, and
not just the clause "shall pay royalty.” Any doubt in that regard 15 settlsd by the rulemaking histery.

The first sentence of 30 C.P.R. § 206.255(c) in the proposed rule (which became section
206.253(c) in the fnal rule) read as feilows:

In the event waste piles or slurry ponds are reworked to recover coal,
the lessee shall pay royalty at the rate specified in the lease a2 the time
of recovery,

52 Fed. Reg. 1840, at 1851 (Jam. 15, 1987). The preamble explained:

#(...continued}
prespecting and development of mineral deposiss oa the public domain with due protection 10 the
public interest " dmeter Corp., 121 IBLA 291,292 0.1 (1991).
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Proposed § 206.255(z), which requires royalty payments on coal or
coal products recovered from waste piles or shury ponds, is a
comiinuation and clarification of existing policy contained in the
existing regulations at § 263.200(k). Royalty on coel recovered from
waste piles or slurry ponds would be baged on the current tezus of the
lease. Therefore, cven ifa lesszc had initially extracted the coal from

the ground under an earlier cents-per-ion rovalty term, coal now
recovered from waste piles or slurry ponds would requize rovalty on
an ad valorem basis. if the jease rovalty is now an ad valorem rate,

52 Fad. Reg. at 1842 (emnphasis added).?

If alessee must pay royalty on recoverad coal at the ad valorem rate in effect at the time of
disposition, even if the recovered coal had been extracied during the effectiveness of the cents-per-
ton rate, the necessary implication is that royalty Hability did not acerue at the time of exrraction.
‘nstead, rovalty liability accrued at the time of sale or other disposition. If lability for royalty had
accrued at the time of extraction, the lessee’s obligaton to pay on a cents-per-tom basis would have
heen established and fixed at that time — even if the requirement to pay is postponed — and
subsequent readjusiment 10 an ad valorem rate would have been irrelevant.

This is consistent with the royalty consequences of other coal extracted from the ground
before jease readjustment but sold afier the effective date of readjustment to an ad valorem royalty
raie. The January 1989 rulemaling included a provision at 30 CFR § 206.236(d) w0 ' deal with
practical situations for paying royalty wher coal is sold, used, or otherwise finaly disposed of” and
to generally clarify valuation poliey during the lease readjustments under the statutory mandate of
30 US.C. § 207 and the regulations of 43 C.F.R. subpart 2451 54 Fed. Ree. 1509-10 (Jan. 13,
1985). Title 30 C.F.R. § 206.256(d) provides:

Whei a coal leas is readjusted pursuant to 43 CFR part 3400 and the
royalty valuation method changes from a cents-per-ton basis to an ad

* The first iwo sentences of the 1982 rule whose policy the new rule continued (the former 30
CF.R. § 203.200(k), previously 30 C.F.R. § 211.553(x), 47 Fed. Reg. 33192) read as follows:

Ir the event waste piles or slurry ponds are reworked to recover cozl,
or if amarket becomes available to sell the waste products containing
coal, the uperator/lessee shall pay Federal royalty at a rate speciied
in the Federal l=ase at the time of recovery, The operator/lessee shall
make payment hase] on the Federal chare of the coal when +he coal
is recovered regardless of whether it is stored on Federal lands.

The preamkle to this provision did pot include any further explanation.

-
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valerem basis, coal which is produced prior 1o the effective date of
readjustment and sold or used within 30 days of the effective date of
readjustment shall be valued pursuant to this section [fe., atthe cents-
per-toarate]. All other coal that is ot used. sold. or otherwise finally
disposed of within 20 days after the effective date of readiuctmen:
sha]l be valued pursuant to the provisions of § 206.257 of this subpar
[i.e., atthe ad valorem rawe), and rovalties siall be paid at the rovetty

rate specified in the readiusted lease. (Emphasis added.)

MMS could have required that the adjusted royalty rate be applied to coal sold beginning on the
effective date of the adjusted rate. Instead, MMS provided a 30-day grace period that allowed the
lessee 1o pay on the ¢ld royalty rate for cozal sold or used during the first momth afier readjusimers.
But if ecal extracted before the effective date of readjustment is net sold within the grace period, the
ad valorem 1ate applies, and the lassee nust pry rovzlty on the specified percentage of the value of
that coal. Just as with seciion 206.253(c), this provision necessanly i-nplies that revalry Liability
acermes at the time of saie or disposition, not at the time of extraction. if rovalty liability accrued
at the timne of extraction, then a cents-per-ton Hability would heve been fixed for all coal extracted
before the effective data of readiustment.

These provisions also are consistent with the royalty treatment of stockpiied coal. Title 30
CFR § 206.255(b) and {¢) provide:

(k) Coal prodocad and added to stockpiles or inventory does not
require payment of royalty until such coal is later vsed, scld, or
otherwise finally disposed of. . . .

(c) The iessee shall pay royalty 2t the time the coal is used, sold, or
otherwise finaily disposed of, unless otherwise provided for at
206.256(d) ¢f tus subpart.

The preamble discussion of ths provision in the January 1989 rule states:
The term "used" was added 1o the paragraphs (b) znd (c) 1o make it

clear that the pse of coal by the lessee miggers the rovaity payment
obligagon.

54 Fed. Reg. 1509 (Jan. 13, 1989) (emphasis added). The preamble further noted (id.):

The MMS does not intend this provision to mean that royaity
normally is due when coal is removed from a lease and transferred to
a nearby stockpile prier to sale.



Plainly, therefore, royalty is not due uzntil coal is used, sold, or otherwise disposzd of. Royalty is not
owed oa coal severed from the ground but stockplied on or near the l2ase premises.

Indeed, no coa] jessee has argued thar rovalty Hability has accrued on stockpiled coal. Iif
royalty liability accrued on stockpiied coal, every coal producer on Fecerzl leases would owe the
Federel government large sums in unpaid royaltizs — or, at a minimum, large sums in iuteres: for
the period between when liability accrued at tae time of exiraction and when the lessee finally must
pay at the time of sale cr disposition. Nothing in this regulation implies or suggests that the royalty
obligajon anaches immediately upon severance and simply lies dormant for some indefinite period
until coal is finally sold or used.

The principles discussed above make particular sense in light of the nanwre of coal mining
and coal sales. Coal is a s0'id mineral mined in very large volumes. Coal mines continue normal
operatons, and extracted coal will be added 1o a stockpile, at the same tme that the volime sold
from he stockpile in particular periods may vary. Commonly, coal is added to the stockpiie long
before the coal is sold. and may remain in a stockpile for many months before actual sale or other
disposition. In these cireumstances, It is-Jegical not to impose rovalty liability immediately upon
physical severance from the ground.

Moreover, the wording of 30 U.S.C. § 207 (prescobing royalty as a percentage of "the value
of coa) as defimed by regulation™) contrasts wirth the statutory royalty provisions applicable to fluid
mirerals (oll and gas) in both the MLA and the Outer Continental Shelf Lands Act ("OCSLA"). The
MILA, st 30TT.8 C. § 226, prescribes royalty 0a oil or pas as a percenmage of the "amount or value
ci the preduction removed or sold from the lease." (Emphasis added.) Similarly, the OCSLA
prescribes rovalty on o1l or gas as a percentage of the "amount or value of the production saved
removed, or sold" 43 U.S5.C. § 1337 (cmphasis addec). Undes thess provisions, extraciion and
removal rom the Izase (with or without sale) ‘riggrer the royaity obligation. But the coal royalty
provision at 30 U.S.C. § 207 contains no language similar or analogous w 'removed or sold from

the Jease™ ar "saved, e ved, v sold.”

B. Ii a Lease Is Relinquished Before Coal in Waste Piles is Sold or Otherwise
Disposed of, Neither the Former Lessce, Nor Any Other Farty, Incurs Aay
Royalty Liability for the Recavered Coal.

It fallows from the preceding analysis that at the time a lessee relinquishes a lease, royalty
on coal not yet recovered from waste piles and not yet sold or otherwise disposed of is a fiture, end
pot an already accrued, obligation. Thersfore, ifthe Department accepts relinquishment of the lzase,
then by virue of 30 U.S.C. § 187, quoted above, the lessee is relieved of any future lability Jor
royalties that hasnot yet accrued. Thus, i the lesses recovers coal from a waste pile and uses, sells,
or cisposes of it after lsase relinguishment, no royalty under the terms of the lease accrues on that



coal.! Additionally, that principle applies regardless of the location of the waste pile, znd answers
the guestion for the last two sitzations of the six posed at the outset.

If the waste piie {s not stored on Federa! land, that is the end of the matter. ifthe waste pile
is storec on Federal publicland, the BLM should consider cther alternatives by which itmxight obtain
vzlue from coal recovered fom the waste pile. Ifowever, a full discussion of BLM’s possible
alternatives is beyond the scope of this memerandum.

C. The Rwuyaliy Comsequences of Recovery of Coal from Waste Piles Are Not
Inconsistent with the Treatment, for Reclamation Fee purposes, of Recovered
Coal Transferred to FERC-Qualifying Small Pewcr Production or
Cogeneration Facilities.

i the course of preparation of this opinion, questions were raised rezgarding whether
assessment of Toyalty on recovered ceal is inconsistent with how the Office of Surface Min‘ng
Reclamation and Enforcement ("OSM") treats recovered coal for pumposes of assessment of
reclamation fees for the Abandoned Mine Reclaration Fund under sections 401 and 402 of the
Surface Mining Contro! and Reclamation Act ("SMCRA™), 30 U.S.C. 8§ 1231 and 1232, (Ths
reclamation fess are commonly known as "Abzndoned Mine Land" or “AML" fess) Some
background explanation is necessary.

SMCRA scction 402(a), 30 U.8.C, § 1232(2), provides in relevant part:

All operators of surface coal mining operations subject to the
provisions of this chapter shall pay to the Secretary of the Interior, for
depesit in the fund, a reclamation fee of 35 cents per ton of coal
produced by surface coal mining . . . or 10 per centum of the value of
the coal at the mine, as determined by the Secratary, whicheverisless
. . . {eraphagis added).

Cual recovered from waste piles is subject o this provision. See 30 C.F.R. §§ §70.5 (definitions of
"reclaimed coal” and "surface coal mining”) and 870.12(a) (surface mining fee computatio).
Because this recovered coal often sells for much less than $3.50 per ton, the AML fee on such coal
nas been 10 perceat of the value of the coal.

4 Inthe unlikely event of a sale of waste pi.c coal i place before its actuzl recovery, any volwne

¥ coal actually sold by the Jessee before relinquishment of the lease would be rovalty-bearing even

if physical extraction from the waste pile occurs after relinguishenent. If sale occurs after lease
relinquishment, the coel is not royalty-bearing.



Assessing an AML fee ¢£ 10 peresrt of the value of the recovered cezl is consistent with
requiring rovaity on the value of that coa] when the leass s still in effect. However, in the AML
conteXt, an exception has arisen for cozl wasre pile material used unrefined as fuel in small power
oroduction or cogeneration facilities that bum wasts and that qualify for special arrangements with

‘clectric utilities under certzin amendments to the Federal Power Act enacted by the Public Utllites
Regulatory Policics Actof 1978. See 16 ULS.C. § 824a-3 aud the applicable defiuitions at 16 U.S.C.
§ 796(17)(A)and (C) and 18(A) and (B), and implementing Federal Energy Regulatory Commission
("FERC") regulations at 18 C.F.R. §§ 292.201 ¢f seg. and 292,301 ef seq. (For 2ase of reference,
qualifying small power production and cogeneration facilities will be referred to hersinafter as
"SERC-qualifying factlities.”)

In cases where unrefined coal waste pile material is sold to 2 FERC-qualifying facility, the
operater recovering the waste material will request OSM to determine that the waste coal has no
value for AML fee purposes. During the last several years, OSM has made several such
determnations. A memorandum to the 0$M Assistant Dirsctor for Finance and Accouating from
the Assistant Soliciter for Compliance and Abandaned Mine Lzands dated January 26, 1995, states:

This responds to your request o review the documents concsrning
RINE Services, Inc.’s request fur a "uo value” determination for the
waste material it is mining and wansferring to 2 FERC approved
facility. T have reviewed the documentation and agree with the
preliminary findings. These findings meet the criteria drafied by
OSM for establishing that the material has "no value" for AML fee
purposes. This s consistent with the discretionary authority provided
to the Secretary in section 402(a) of the Surface Mining Centrol and
Roclametion Act of 1977 (SMCRA), 30U 5.C. § 1233, (Umphasis
added.)

The teory Lehind drese determinations is that bul for its use in FERC-qualifying acilites, coal
waste would have no real value in the open market because the value of the recovered coal does not
exceed the costs of recovery.® We are further infortaed that OSM considers each request on a case-
by-case basis and mekes iis determination on the basis of comparing costs to expectad remim,
Moreover, cicanup of existing waste piles furthers the everall objectives and policies of SMCRA and
relaed regulations. Consequently, there is an incentive for the Department to exercise discretion
given to 1t by the stafute to encourage such cleanup activity. Fer this reason, the Secrotary has
chosen to exercise the discretion granted in SMCRA section 402(a) quoted above ("10 per centam

* The reason it is economically worthwhile in such cases to recover the coal is the tax credit Sor

nonconventional fuels under section 29 of the Internel Revenue Code, 26 U.S.C. § 20.
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of the value of the coal at the mine, as determined by the Secretary™) to determine that the unrefined
waste pile material has nc value for AML fee agsessmen? purposes.

While ascribing no value for AML fee purposes is a plainly permissible result under section
402(a), itis not corapelled by SMCRA or theregulations, Itis, as described, 2 diseretionary decision
for purposes of that statute only and is in firtherance of that siatute’s everall objectves. Thus, {iis
nat incoasistent with finding that the same coal waste may have value for royaity purposes under the
mineral leasing statutes and the regulations quoted previously.

Under current rules, MMS does not have the option of making a "no value" determination
for royalty purposes when waste pile cod® is sold (at least if the lessee actuaily receives soms
payment for the coal in the waste pile that exceeds any applicable allowances). MMS rules at 30
C.F.R.§206.253/c) quoted above requirs payment o Toyalty "at the dme the recovered coal is used,
sald. or otherwise Fnally disposed of " The current MMS royalty valuation rules provide inrelevant
past:

[U)nder no rircumstancees shall the value for rayalty purposes be less
than the gross proceeds aceruing 1o the lessee for the disposition of
produced coal . . . less applicable ailowances determined pursuant to
§§ 206.258 through 106,252 and § 206.265 of this subpart.

30 C.F.R, § 206257(x), I: follows that these rules currently preclude MMS from making 2 "no
value" determination similar 1o the determination OSM mukes for AML fec purposes if the lessee
receives payment for the coal waste. However, becanse 30 U.S.C. § 207(a), as quoted above,
provides for a rovalty of "not less <han 12 % per centum of e value of coal as defiped oy
regulation,” MMS could change its regulations prospectively o allow a determinaton o "no value”
for royalty purposes in circumstances similar to OSM’s "no value" determinations.

Ifyou have guesiions, please feel free 10 cgll Geoffrey Heath or Howard Chalker of miy s1af
at 208-4036.

¢ Not all coal recovered from waste piles is disposed of through transfer 1o FERC-qualifying
facilities for use as fucl in such facilitica. Matcrial recovered from waste piles may be cleaned
through a mechanical or liquid gravity seperation process 1o raise the Biu factor to allow it to be
blended with other coal for us= at 2 non- FERC-qualifying facility. The discussion ebove regarding
"no value” determinations would nor apply 10 such coal.
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